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PREFACE  TO  SECOND  EDITION. 


No  apology  is  necessary  upon  the  appearance  of  a  second  edition 
of  a  work  on  Practice,  when  a  period  of  twenty  years  intervenes 
Bince  the  prior  edition.  It  is  inevitable  that  during  such  a  period 
much  will  have  been  done,  by  means  of  statute  and  decision,  to 
extend  and  modify  the  earlier  practice. 

The  last  two  decades  have  witnessed  no  upheaval  in  our  pro- 
cedure —  and  the  important  function  of  the  author  of  the  present 
edition  has  been  to  seek  through  the  intervening  years  for  the 
trend  of  statute  and  decision  in  effecting  changes,  or  providing 
new  remedies,  or  adding  new  requirements.  The  creation  of  the 
Appellate  Division  and  the  Appellate  Term,  and  the  restriction 
upon  the  jurisdiction  of  the  Court  of  Appeals,  have  resulted  in 
much  that  is  constructive,  as  well  as  destructive,  on  the  subject 
of  Appeai-s,  as  treated  in  the  first  edition.  The  abolishing  of 
the  superior  city  courts  has,  however,  left  scarcely  a  vestige  of 
change  in  procedure. 

Some  absolutely  new  remedies  have  been  created  —  notably, 
Physical  Examination  in  an  Action  for  Personal  Injuries,  Special 
Execution  upon  Judgment  for  Necessaries,  Certification  of  Ques- 
tions for  Review  on  Appeal  —  while  many  subjects  have  been 
modified  in  important  particulars  —  notably.  Form  of  Judge's 
Decision  and  Referee's  Report,  Divorce,  Attachment,  Deposition 
under  Commission  from  Foreign  State,  etc. 

It  has  been  the  effort  of  the  present  author  to  continue  un- 
changed the  characteristic  arrangement  of  the  first  edition,  with 
which  the  profession  is  familiar,  and  to  retain  so  much  of  the 
original  text  as  continues  to  correctly  present  the  existing  prac- 
tice, with  references  to  the  latest  authorities.  Every  portion  of 
the  work  has  been  subjected  to  careful  revision,  and  several 
hundred  pages  of  text  and  Forms  have  been  added.  It  is  hoped 
that  the  present  edition  may  be  worthy  of  a  continuance  of  the 
same  favor  which  has  been  accorded  to  the  original  work. 


IV  PREFACE  TO  SECOND  EDITION. 

It  is  believed  that  a  word  of  caution  in  the  use  of  the  volumes 
may  be  advantageously  added :  the  Forms  are  so  numerous  that  no 
index  of  reasonable  proportions  can  be  prepared  which  will  en- 
able each  particular  Form  to  be  instantly  accessible;  a  few 
moments  spent  in  examining  the  Forms  presented  in  a  single  group 
(or  in  examining  the  lists  of  Forms  which  immediately  precede 
each  section)  may  be  essential  to  enable  the  practitioner  to  find 

the  desired  precedent. 

CARLOS  C.  ALDEN. 
Buffalo,  February,  1907. 


PREFACE  TO  FIRST  EDITION. 


If  my  experience  of  the  needs  of  a  practitioner  is  like  that 
of  others,  what  is  needed  in  a  book  of  practice  is  not  so  much  a 
survey  of  general  principles,  nor  a  compend  of  authorities,  aa 
a  practical  statement  of  the  existing  powers  and  usages  of  the 
courts  in  each  of  the  various  stages  of  litigation. 

My  object  in  this  work  has  therefore  been  to  exhibit  the  powers 
of  the  court  (common  law,  equitable,  and  statutory),  as  they  are 
seen,  so  to  speak,, in  motion,  in  the  actual  litigation  of  to-day. 

This  purpose,  it  has  seemed  to  me,  may  be  best  accomplished 
by  a  Collection  of  Forms,  with  practical  explanations  and  sugges- 
tions. The  old  formal  technicalities  of  common  law  and  equity 
practice  having  been  abolished,  there  is  little  left  in  a  well  drawn 
Form  but  the  very  substance  and  shape  of  the  remedy;  and, 
therefore,  I  believe  that  the  best  method  of  explaining  the  prac- 
tice, with  clearness  and  precision,  is  to  dissect  out  and  hold  up 
to  view,  as  I  here  have  done,  the  actual  proceeding  itself. 

The  Forms  here  given,  almost  without  exception,  have  been 
drawn  from  precedents  which  have  stood  the  test  of  actual  prac- 
ticew  As  the  period  during  which  these  precedents  have  been 
accumulated  is  a  long  one,  they  have  been  freely  modified  for  this 
publication  in  view  of  the  present  statutes,  rules,  and  usages; 
have  been  systematically  revised  for  conciseness  and  accuracy 
of  expression;  and,  wherever  the  combination  of  several  Forms 
in  one,  by  the  use  of  alternative  clauses,  seemed  to  promise  greater 
usefulness,  convenience,  or  suggestiveness  to  the  practitioner, 
space  has  been  gained  by  thus  consolidating  them. 

The  limits  prescribed  for  this  work  have  not  permitted  the 
treatment  of  Pleading  any  further  than  practice  in  respect  to  it 
is  expressly  regulated  by  the  Codes  of  Procedure.  The  same 
principles  of  treatment  will  lead  to  a  somewhat  different  method 
in  dealing  with  the  principles  of  Pleading.  The  practitioner 
must  usually  determine  the  frame  and  policy  of  his  pleading 
before  commencing  his  action  or  defense;  and  the  principles  which 
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guide  him  in  so  doing  are  better  understood  when  considered  in 
connection  with  causes  of  action  and  defenses^  than  as  connected 
with  practice.  It  is,  therefore,  my  purpose  to  trfeat  the  subject 
of  Pleading  separately. 

In  respect  to  arrangement,  the  reader  will  at  once  see  that 
practical  order  has  been  preferred  to  philosophic  classification. 
In  this  work,  as  in  Trial  Evidence  and  the  Trial  Brief,  I 
assume  that  the  reader  is  familiar  with  the  general  principles 
of  practice,  and  is  concerned  with  their  application.  Hence, 
after  explaining  those  instruments  common  to  all  stages  of  an 
action,  I  have  delineated  the  successive  steps  in  a  suit,  from 
the  things  which  may  be  done  before  commencing  it,  to  the  final 
satisfaction  of  judgment,  in  the  order  in  which  they  occur,  so 
that  the  practitioner  may  have  in  view  each  remedy  at  the  earli- 
est point  at  which  it  can  be  invoked.  Doubtless  it  is  far  easier, 
and  theoretically  more  satisfactory,  to  collect  the  authorities  on 
each  class  of  applications  to  the  court,  and  treat  the  whole  of 
each  class  as  a  subject  by  itself ;  but  in  fact,  the  rules  which  gov- 
ern us  in  practice  vary,  in  no  small  degree,  with  the  stage  of 
the  action  in  which  the  application  is  made.  The  great  source 
of  uncertainty  as  to  what  is  the  law,  is  too  broad  generalization. 
It  seems  wise,  in  such  a  work  as  this,  to  aim  at  accurate  delinea- 
tion of  existing  practice,  and  to  confine  the  discussion  of  scien- 
tific classification  and  theoretic  consistency  to  the  place  they  must 
always  occupy  before  the  courts,  as  materials  for  argument.  It 
is  only  by  pursuing  the  existing  rules  into  all  their  details, 
notwithstanding  occasional  lack  of  consistency  or  harmony,  that 
we  can  be  enabled  intelligently  and  wisely  to  criticise  and  remedy 
those  defects.* 

•  To  illustrate  this,  those  who  have  treated  Examination  hefore  Trial  as 
a  subject  by  itself,  and  Discovery  and  Inspection  as  another  —  each  under 
separate  and  purely  theoretic  analyses  —  have  commonly  regarded  them  as 
incongruous  if  not  incompatible ;  and  upon  this  theory  the  courts  have  often 
refused  to  allow  both  together.  But  when,  without  attempting  to  gener- 
alize a  separate  set  of  rules  for  each,  we  consider  each  in  its  actual  details 
in  litigated  practice,  we  find  that  Ewamination  of  a  party  to  enable  one  to 
plead,  and  Discovery  to  enable  bne  to  plead,  have  more  in  common  with  each 
other  than  either  has  respectively  with  Examination  or  Discovery,  after  issue 
to  enable  one  to  go  to  trial.  The  subjects  of  Amendment,  Changes  of  Par- 
ties, and  many  others,  are,  in  like  manner,  only  to  be  understood  by  looking 
at  them  in  their  actual  connection  with  the  action,  and  limiting  our  deduc- 
tion of  the  rules  concerning  them,  with  constant  view  to  the  particular  object 
of  the  proceeding  in  question. 
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To  each  stage  of  action  thus  successively  reviewed,  concise 
statements  of  the  practice  are  prefixed,  supported  by  a  selection 
of  cases  from  the  reports.  Obsolete  and  unsound  cases  are  gen- 
erally unnoticed;  but  where  it  has  seemed  that  the  question  is 
debatable,  or  a  contrary  authority  would  be  a  useful  warning 
against  assuming  too  much,  reference  is  made  to  adverse  opinion. 

The  reader  will  see  from  the  very  wide  selection  of  authorities 
that  the  work  ^  not  a  local  one.  I  have  sought  to  represent  truly 
the  spirit  and  substance  of  what  is  known  as  the  Code  Practice 
throughout  the  country;  and  have  constantly  drawn  from  com- 
mon law  and  equity  authorities  and  precedents,  wherever  the 
substance  of  procedure  is  the  same.  The  New  Procedure  is  a 
part  of  the  spirit  of  the  age;  and  those  States  which  have  not 
formally  adopted  any  systematic  statement  of  its  rules,  such  as 
is  known  as  "  the  Code,*'  are  steadily  advancing  in  the  introduc- 
tion of  its  essential  principles. 

But  although  this  work  is  therefore  a  general  one,  I  believe 
that  no  accuracy  can  be  had  in  law  without  being  accurate  for 
some  particular  State.  A  work  which  is  complete  and  accurate 
for  one  State  is  more  likely  to  be  useful  in  others.  One  which 
is  not  measurably  accurate  in  detail  for  any  particular  jurisdic- 
tion cannot  be  accurate  in  general,  nor  a  safe  guide  any  where. 
I  have,  therefore,  upon  matters  of  technical  detail,  endeavored  to 
state  the  practice  under  the  law  of  New  York  with  accuracy  and 
precision;  while  I  have  consulted  as  far  as  possible,  also,  the 
law  of  procedure  in  other  States,  .and  have  given  authorities  from 
them  all. 

I  desire  to  acknowledge  my  indebtedness  to  Sumner  B.  Stiles, 

Esq.,  for  able  assistance  in  the  execution  of  this  work. 

AUSTIN  ABB0T1\ 
New  Yobs,  May,  1887. 


KOTE   TO   THE   STUDENT  AND   BEGINNER   IN    PRACTICE. 

As  these  Volumes  will  probably  fall  into  the  hands  of  many 
who  are  on  the  threshold  of  practice,  it  may  be  well  to  suggest 
the  advantage  they  will  find  in  reading  first  the  text  of  Chapter 
rV  on  Plaintiff^B  Proceedings  Touching  Jurisdiction;  then  the 
Article   on  Petitions,  with   especial    reference   to   the   contrast 
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between  ori^nal  petitions  and  actions.  After  this,  the  explana- 
tions in  Chapter  I,  as  to  Common  Forms,  will  be  better  under- 
stood. These  are  arranged  in  the  order  most  convenient  for  ready 
reference  in  practice;  but  the  beginner  who  reads  them  may 
find  it  preferable  to  take,  first,  Motions,  then  Affidavits;  then 
Notices,  Indorsements,  Service,  and  Admissions;  then  Orders, 
Filing,  and  Amendment;  and  afterward  the  other  topics  of  the 
Chapter  in  any  order. 
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ABBOTTS  PRACTICE  AND  FORMS. 


CHAPTEE   I. 


COMMON    FOEMS. 

[NOTB. —  It  does  not  appear  necessary  to  repeat  throughout  this  work  the 
more  familiar  formnla  which  are  common  to  a  great  variety  of  prooeedings, 
and  with  which  every  practitioner  may  be  presumed  to  be  conversant;  but 
inattention  to  the  requisites  of  these  common  forms  is  nevertheless  so  frequent 
a  eauae  of  slips  in  practice  that  many  readers  will  find  it  useful  to  give  some 
aystematic  attention  to  them.  They  are  therefore  given  here  with  some  ex- 
planations, by  way  of  introduction  and  in  subsequent  chapters  will  be  often 
referred  to  without  occupying  space  to  reproduce  them.] 

AsnCUB  I.      ACKNOWUEDOMENTS. 

II.    Admissions. 

III.  Affidavits. 

IV.  ALLOCATITB  OB  AIXOWAIYOB. 
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Abbott's  practice  and  fobms. 


ARTICLE  I. 
Acknowledgments  and  Pboofs.* 

Any  written  instrument,  except  a  promissory  note,  a  bill  of 
exchange,  or  a  last  will  and  testament,  when  acknowledged  or 
proved  and  certified  so  as  to  entitle  it,  if  a  conveyance,  to  bo 
recorded  in  the  county  where  it  is  offered,  is  receivable  in  evi- 
dence without  further  proof.* 

The  certificate  raises  a  presumption  of  due  execution,  but  this 
is  not  conclusive;^  and  if  it  appears  that  the  subscribing  witness 
making  proof  of  execution  was  interested  or  incompetent,  the  in- 
strument will  not  be  received  .until  established  by  other  competent 
proof.* 

A  certificate  of  acknowledgment  before  a  commissioner  of 
deeds,  justice  of  the  peace,  or  notary  public,  has  no  effect  outside 
of  the  city  or  the  county  of  the  officer's  residence,  unless  the 
county  clerk's  certificate  to  officer's  authority  and  signature  is  also 
attached.* 

The  acknowledgment  or  proof  may  be  made  at  any  time  after 
execution,  if  before  instrument  is  offered  in  evidence.* 

An  attorney  in  an  action  cannot  take  an  acknowledgment  to 
be  used  therein,  nor  can  a  party  to  an  instniment  take  the  acknowl- 
edgment of  another  party;  but  relationship  between  party  and 
officer  does  not  disqualify.® 

»  The  practitioner  will  notice  tbat  much  of  the  text  upon  this  subject,  and 
upon  the  succeeding  subject  of  affidavits,  appearing  in  the  first  edition,  has 
been  omitted.  The  matter  omitted  consists,  however,  of  propositions  so  well 
understood  as  to  be  considered  of  but  little  present  utility — while  the  saving 
of  the  space  for  other  more  essential  additions  to  text  and  forms  has  been 
advantageous. 

1  N.  Y.  Code  Civ.  Pro.,  S§  935,  937.  An  instrument  is  not  "  duly  acknowl- 
edged "  unless  there  is^  besides  the  oral  acknowledgment,  a  written  certifi- 
cate thereof.    Rogers  r.  Pell,  154  N.  Y.  518. 

2  Uvalde  Asphalt  Paving  Co.  v.  New  York,  99  App.  Div.  327,  91  N.  Y.  Supp. 
131  (holding  that  the  presumption  of  due  execution  must  be  weighed  against 
any  evidence  given  to  rebut  it). 

8N.  Y.  Code  Civ.  Pro.,  §  936;  McKay  v.  Lasher,  121  N.  Y.  477. 

4  Real  Property  Law  (L.  1896,  c.  547),  f  259.  By  special  act  notaries  in 
New  York  county,  and  counties  adjoining,  may  extend  their  authority  over 
the  adjoining  counties. 

SHolbrook  r.  N.  J.  Zinc  Co.,  57  N.  Y.  616;  Wetterer  v,  Soubirous,  22 
Misc.  739,  49  N.  Y.  Supp.  1043. 

e  Bliss  V,  Molter,  8  Abb.  N.  C.  (N,  Y.)  241;  Armstrong  v.  Combs,  15  App. 
Div.  246,  44  N.  Y.  Supp.  171;  Lynch  v.  Livingston,  6  N.  Y.  422;  People 
ew  rel  Erie  R-  Co.  v.  Board  R,  R.  Com'rs,  105  App.  Div,  273,  93  N  Y. 
Supp.  684. 


COMMON  FOKMS.- 


I.    ACKNOWLEDGMENTS. 


FORMS. 


1  Certificate  of  acknowledgment  of 

individual,     taken    within    the 
iSUte  (under  N.  Y.  Statutes). 

2  — by  corporation. 

3  — by  partner,  on  behalf  of  firm. 

4  — by  executor,  trustee,  or  other 

representative. 

5  — by  attorney  in  fact. 

6  Certificate  of  proof  by  subscribing 

witness,  within  the  State  (under 
N.  Y.  Statutes.) 

7  Certificate  of  acknowledgment,  or 

proof,  in  another  State  before  a 


commissioner  of  deeds  for  New 
York. 

8  Certificate  of  acknowledgment  be- 

fore U.  S.  consular  agent. 

9  Certificate  of  authority  of  officer 

of  another  State  taking  ac- 
knowledgment or  proof  by  vir- 
tue of  the  laws  of  his  residence 
(under  N.  Y.  Statutes.) 
10  Certificate  of  acknowledgment  be- 
fore judge  of  court  of  record  in 
Canada  (under  N.  Y.  Statutes.) 


FORM  No.  1. 

CertiiicAte  of  acknowtedgment  of  individuali  taken  within  the  State.    (Under 

W.  Y.  Statutea.)7 


State  op  New  Yobk^  \ 
County  of  ,  J 


8S. 


On  this  day  of  ,  19       ,  before  me  personally 

came*  A.  B.  [C.  D.  and  E.  F.],  to  me  known  and  known  to  me  to 
be  the  person  {or,  persons,  or,  one  of  the  persons]  described  in  and 
who  executed  •  the  within  [or,  above,  or,  annexed]  ^®  instrument,^^ 
and  acknowledged  to  me  that  he  \_or,  if  more  than  one  achnotvl- 
edge,  severally  acknowledged  to  me  that  they]  executed  the  same. 

^Signature  and  office  of  officer  talcing  acknowledgment,'} 


7  The  form  of  this  certificate,  while 
sabstantially  similar  in  the  various 
jurisdictions,  should  not  be  used  in 
other  States  without  reference  to 
local  statutes.  See,  for  N.  Y.,  Jack- 
son r.  Seebcr,  50  Misc.  479. 

S  See  notes  to  Form  14.  In  Rogers 
c.  Pell,  47  App.  Div.  240,  62  N.  Y. 
Supp.  92 ;  aff'd,  168  N.  Y.  587,  it  was 
held  that  oral  evidence  is  competent 
to  show  that  the  acknowledgment  was 
taken  in  a  different  venue. 

©The  notary  must  certify  to  his 
knowledge  of  the  identity  of  the  per- 
son anpearinpf  with  that  of  the  per- 
atm  who  is  described  in  and  who  exe- 
cuted the  instrument.  See  Carolan  v, 
Yoran,  104  App.  Div.  489,  93  N.  Y. 
Supp.  935  (and  caa.  cited). 


10  This  certificate  need  not  be  writ- 
ten upon  but  may  be  attached  to  the 
acknowledged  instrument.  Real 
Property  Law  (L.  1896,  c.  547)> 
§  255. 

11  A  certificate  is  fatally  defective 
which  fails  to  show  that  the  notary 
knew  the  person  appearing  to  be  the 
one  described  in  and  executing  the 
instrument.  Freedman  v.  Oppen- 
heim,  80  App.  Div.  487.  81  N.  Y. 
Supp.  810;  Paolillo  v.  Faher,  56  App. 
Div.  241,  67  N.  Y.  Supp.  638. 

Where  the  party  used  the  initial 
only  of  his  Christian  name  when  sign- 
ing the  instrument,  the  fact  that  his 
name  was  written  in  full  in  the  cer- 
tificate of  acknowledgment  was  held 
immaterial.  Paxton  v.  Roes,  89  Iowa, 
661. 


4  ABBOlVs   PBACTICE  AND   FOBM8. 

FORM  No.  8. 
Certificate  of  Acknowledgment  by  Corpoi«tiOB.u 

State  op  New  York,  \ 
County  of  J^"' 

On  the  day  of  ,  in  the  year  19      ,  before  me 

personally  came  A.  B.,  to  me  known/'  who,  being  by  me  duly 
sworn  did  depose  and  say  that  he  resided  in  ;  that  he 

is  the  ^president  or  other  officer]  of  the  [name  of  corporation]  j  the 
corporation  described  in,  and  which  executed  the  above  instru- 
ment ;  that  he  knew  the  seal  of  said  corporation ;  that  the  seal  af- 
fixed to  said  instrument  was  said  corporate  seal;  that  it  was  so 
aflSxed  by  order  of  the  board  of  directors  of  the  said  corpora- 
tion, and  that  he  signed  his  name  thereto  by  like  order. 

[Signature  and  office  of  officer  taking  acknowledgment,] 

FOHM  No.  3. 
Certificate  of  acknowledgment  of  partner,  on  behalf  of  finn.!^ 

[Sustained  in  Klumpp  v.  Gardner,  114  N.  Y.  153.] 

[Venue,  as  before.] 

On  this  day  of  ,  19      ,  before  me  persomdly 

came  A.  B.,  a  member  of  the  firm  of  B.  &  C,  described  in  the 
foregoing  instrument,  to  me  known,  and  known  to  me  to  be  a 
member  of  the  said  firm,  and  the  person  who  executed  the  said 
instrument,  and  acknowledged  to  me  that  he  executed  the  same 
on  behalf  of  said  firm."* 

[Signature  and  title  of  officer.] 

12  N.    Y.    Laws    of    1896.    c.    547,  to  act  for  the  firm  does  not  epring 

I  258  (Real  Property  Iaw).  from    the   partnership    relation,   but 

18  In  Rogers  v.  Pell,  47  App.  Div.  from  express  authorization  from  the 

240,  62  N.  Y.  Supp.  02 ;  aff'd,  168  N.  other  partners,  e.  g.,  the  making  of 

Y.  587,  a  failure  to  certify  to  per-  a  general  assignment  for  the  benefit 

sonal    knowledge   was    held    not    to  of   creditors,    there    may    be    added, 

vitiate  certificate  under  statutes  as  "and    under    and    in    pursuance   of 

then  existing.  authority  given   by  the  members  of 

14  The  certificate  should  show  by  said   firm."     See  Hooper  v,   Baillie, 

which  member  of  the  firm  the  signa-  118  N.  Y.  413.    But  such  a  statement 

ture   was    made   and   acknowledged.  of  authority  was  considered  unneces- 

Rloan  V.  Owens,  etc.,  Machine  Co.,  70  sary  in  Kational   Bank  of  Troy  f>. 

Mo.  206.  Scriven,  63  Hun,  375,  18  N.  Y.  Supp. 

uwiwre   the   partner's   authority  277. 


;}••■■■ 
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FOSM  No.  4. 
Ctrtificato  of  Ack&ovlodfmait  by  oaracntoi^  ianrntm^  ox  otiior  tt^nmnUtiiw. 

State  of  Nnw  Yobk, 
Coimfy  of 

On  this  day  of  ,  19       ,  before  me  personally 

came  A.  B.  [state  representative  character^  as,  executor  of  the 
last  will  and  testament  of  M.  N.,  deceased] ,  to  me  known,  and 
known  to  me  to  be  the  person  described  in,  and  who  executed  the 
foregoing  instrument,  and  acknowledged  to  m6  that  he  executed 
the  same  as  such  [executor]  aforesaid. 

^Signature  and  title  of  officer.'] 

FOKM  No.  5. 
Cortificato  of  aclmowledsment  of  attorney  in  f  aeti« 
[Venue,  as  in  Form  No.  1.] 

On  this  day  of  ,  19       ,  before  me  personally 

came  A.  B.,  attorney  in  fact  for  C.  D.,  die  person  described  in 
the  annexed  instrument,  said  A.  B.  being  to  me  known,  and  known 
to  me  to  be  the  person  who  executed  said  annexed  instrument,^^ 
and  acknowledged  to  me  that  he  executed  the  same  on  behalf  of 
said  C.  D.  and  as  his  attorney  in  fact 

FORM  No.  e. 

Certiflcato  of  proof  by  iubacxibmg  witness,  within  the  State.i8   (Under  N.  T. 

SUtntes.)^ 

[Venue,  as  in  Form  No.  1.] 

On  this  day  of  ,  19      ^  before  me  personally 

came*  G-  H.,  the  subscribing  witness  to  the  above  [or,  within, 

ISA  genera]  anthority  giren  to  an  Corara.,  75  App.  Div.  100.  77  N.  Y. 

attorney  in  fact  to  execute  an  infltni-  Supp.  380.    That  he  cannot  be  a  sub- 

ment  implies  authority  to  acknowl-  scribing  witness  unless  authorised  by 

edge  it.    Lowenstein  r.  Flaurand,  11  statute  was  held  in  Coleman  v.  State, 

Hun  (N.  Y.)^  399.  70  Ala.  49,  and  Townaend  v.  Downer, 

17  Where    the    instrument    is   eze-  27  Vt.  119. 

ented  by  the  attorney  in  fact  of  the  The  subscribing  witness  must  state 

party,   lawfully  authorized,   the  at-  and   the    certificate   must   show  hia 

tomey   ia   the   party  ^executing  the  residence,  and  that  he  knew  the  per- 

aame,  who  may  make  the  aclniowl-  son  described   in  and  who  executed 

cdgment.    Lovett  r.  Steam  Saw  Mill  the  instrument.     Real  Property  Law 

Aas'n.,  6  Paige  (N.  Y.),  54.  (L.  1896,  c.  647),  H  263,  256;  Irving 

ISA  party  to  the  instrument  can-  v.  Campbell,  121  N.  Y.  363. 

not»  without  also  sipiing  at  the  time  A  form  of  certificate  of  proof  by 

as  a  subscribing  witness,  make  proof  subscribing  witness  under  laws  exist- 

aa  mt'h  to  the  execution  of  the  in-  ing  in  1828  is  examined  in  Trustees, 

Btrument  by  other  parties.    People  em  etc.  r.  McKechnie,  90  N.  Y.  618,  and 

rtU  L.  I.  R.  R.  Co.  r.  Board  of  R.  R.  considered  suflicient. 


6  Abbott's  practicb  axd  forms, 

or,  annexed]  instrument^  with  whom  I  am  personally  acquainted, 
who,  being  by  me  duly  sworn  [or,  aflBirmed]/*  did  depose  and  say: 
that  he  resides  in  the  city  of  in  the  State  of  ; 

that  he  knew  A.  B.,  the  person  [or,  one  of  the  persons — or,  A. 
B.  and  C.  D.,  the  persons]  described  in  and  who  executed  the 
above  [or,  within — or,  annexed]  instnmient,  and  that  he  saw 
said  A.  B.  [or,  A.  B.  and  C.  D.]  execute  the  same,^  and  that  said 
A.  B. — or,  A.  B.  and  C.  D.,  respectively,  each  for  himself — 
acknowledged  to  said  deponent,  that  he  executed  the  same,  and 
that  said  deponent  at  the  same  time  subscribed  his  name  as  a 
witness  thereto.*^ 

[Signature  of  officer  and  title.'] 

FORM  No.  7. 

OextificAte  of  acknowledgment  ox  proof  in  another  State  before  a  Commiieioner 
of  deeds  for  New  Tork.2S 


;}■ 


State  of 
County  of  ,  ^  m. 

City  [or.  Town]  of 

[Continue  as  in  previous  Forms.'] 

[Signature,  title,  and  official  seal.] 

FOKM  No.  8. 

Certificate  of  acknowledgment  before  United  States  consular  agent     (Under 
N.  Y.  Statvtes.)S3 

[Yenue,  including  country,  and  city  of  consul's  official  residence^] 

On  this  day  of  1^       >  before  me,  A.  B.,  Con- 

sular Agent  of  the  United  States  of  America,  in  and  for  said 

10  The  certificate  must  show  that  2a  This   certificate   must   state   the 

the  subscribing  witness  was  sworn,  or  town  and  county,  or  the  city,  in  which 

affirmed.      Mclntyre    v.    Kamm,    12  the    acknowledgment    or    proof    was 

Oreg.  253.  taken,    and   must   have   his   seal   of 

20  The  witness  must  swear  that  he  office  affixed.    Real  Property  Law  (L. 
saw   the   signing.      Schaffer    v,   Em-  1896,  c.  547),  §8  256,  257. 

mons,  103  App.  Diy.  399.  92  K.  T.  A  certificate  from  the  N.  Y.  Secre- 

Supp.  993.  tary  of  State  must  be  obtained,  show- 

21  Mere  identity  of  name  between  ing  authority  of  commissioner,  etc. 
the  signature  of  the  subscribing  wit-  Id,,  %  260. 

ness  and  the  person  making  the  proof  28  Real  Property  Law  (L.  1896,  e. 

will  not  obviate  a  failure  to  certify  647),  |  250.    The  form  as  given  above 

that  the  person  appearing  before  the  is  sustained  in  Jordan  v.  Underhill, 

officer  was,  or  stated  he  was,  the  sub-  91  App.  Div.  124,  86  N.  Y.  Supp.  620. 
scribing  indtness.    Gillett  v.  Stanley, 
1  mil  (N.  Y.),  121. 


COMMON  FORMS. I.    ACKNOWLEDGMENTS.  7 

[city  or  locality  of  appointment],  residing  within  said  [coun- 
try]^ personally  appeared  [continue  as  in  ordinary  acknowledg- 
ment] 

[Signature  and  official  title.] 

FORM  Ko.  0. 

Certificata  of  authority  of  officer  of  another  State  taking  acknowledgment  or 
proof  by  Tirtae  of  the  laws  of  hie  residence.    (Under  N.  Y.  Statate8.)24 

[Venue.'] 

I  [name]y  the  [official  title,  as  Clerk,  or,  Prothonotary]  of  the 
county  of  ,  in  the  State  of  [or,  if  clerk  of  a 

court,  substitute,  clerk  of  the  court,  a  court  of  record  of  said  county 
having  by  law  a  seal],  do  hereby  certify  that  M.  N.,  the  officer  cer- 
tifying the  foregoing  certificate  of  acknowledgment  [or,  proof], 
was  at  the  time  of  taking  such  acknowledgment  [or,  proof]  a 
[official  position]  in  and  for  the  said  county,  and  a  resident  thereof 
and  duly  authorized  by  the  laws  of  this  State  to  take  the  acknowl- 
edgment or  proof  of  deeds  to  be  recorded  in  this  State  ;^  that  I 
am  well  acquainted  with  the  handwriting  of  said  M.  N.,^®  and 
verily  believe  that  the  signature  to  said  certificate  of  acknowledg- 
ment [or,  proof]  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my 
[Official  Seal.]      hand  and  affixed  my  official  seal  [or,  the  seal 
of  said  court  (or,  county)],  this  day  of 

,  19     . 

[Signature  and  official  title.] 


24  Real  Property  Law  (L.  1896,  c. 
547),  if  260,  261.  A  certificate  of 
ftcknowledgment  will  be  received  as 
proving  itself,  unless  a  statute  re- 
quires authentication.  St.  John  v. 
Croel,  5  Hill  (N.  Y.),  573. 

2B  This  clause  r^;arding  the  officer's 
authority  will  be  necessary  whenever 
the  foreign  officer  taking  the  acknowl- 
edcment  is  not  one  of  those  specifi- 
eally  mentioned  in  section  249  of  the 
Bcal  Property  Law.  A  notary  public 
is  not  so  mentioned,  and  his  authority 
will   not    be    preBumed.     Turtle   v. 


Turtle,  31  App.  Div.  49,  62  N.  Y. 
Supp.  857,  5  Anno.  Gas.  372;  Levy  t\ 
Levy,  29  Misc.  374,  60  N.  Y.  Supp. 
425. 

28 Or,  "that  I  have  compared  the 
signature  to  the  foregoing  original 
certificate  with  the  signature  of  said 
M.  N.  deposited  in  my  office  by  him 
and  verily  believe,"  etc.  A  statement 
that  it  "purports"  to  be  the  signa- 
ture of  the  notary  is  insufficient. 
Brown  v.  StilwelL  1  N.  Y.  St.  Kep. 
132. 
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FOKM  Ho.  10. 

Certillcato  to  admowMfment  before  Jvdse  of  conzt  of  record  la  CaaadA. 
(Under  H.  Y.  8Utvtea.)27 

ly  K.  S.,  the  derk  of  the  Court  of  ,  a  court 

of  record  in  said  ,  in  the  Dominion  of  Canada,  do  hereby 

certify  that  said  court  is  an  existing  court  of  record  in  and  for 
said  y  and  has  a  seal,  that  M.  X.,  before  whom  the  an- 

nexed [or,  foregoing]  acknowledgment  [or,  proof]  was  taken, 
was  at  the  time  of  the  taking  thereof  a  judge  of  said  court ;  ihht 
I  am  the  clerk  of  said  court,  and  am  well  acquainted  witii  the 
handwriting  of  said  M.  N.,  and  verily  believe  his  signature  to 
the  said  certificate  of  acknowledgment  to  be  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my 

[Seal  of  Oourt.']   hand   and   affixed   the   seal  of  said   court, 
this  day  of  ,  19       . 


[Signature  and  official  title.] 


S^Real  Property  Law  (L.  1806,  e.      statutes  in   Ross  v.   Wigg.  34   Hun 
647),  §  261.    Sustained  under  prior      (N.  Y.),  192. 


OOMMOir  VOBM8. II.   ADMIBSIONS  OF  SEBVIOS,  9 

ARTICLE  IL 

Admissions  of  Sxstioe. 

[Admiflsioii  of  the  aeirice  of  a  summozis  is  subject  to  some  special  regula- 
tioBB  which  are  stated  in  connection  with  that  subject.] 

FORMS. 

11.  Full  admission.  13.  Admission  of  receipt  of  copy. 

12.  Admiwon  not  conceding  time- 

liness. 

FORM  No.  11. 

Full  admi88ion.28 

Dae    and   timely   service    of    the   within  [^or^   of   a 

of  which  the  within  is  a  copy],  is  hereby  admitted 
this  day  of  ,  19       .      " 

^Signature'} 

Attorney  for 

[7/  by  a  person  who  is  not  an  attorney,  add  acknowledgment 
or  proof  of  genuineness.]  * 

FORM  No.  12. 
Admission  not  conceding  tlmeline88.8o 

Service  this  day  of  ,   19     ,  of  the  within 

lor  of  a  of  which  the  within  is  a  copy],  is 

hereby  admitted. 

[Signature] 

Attorney  for 

[Acknowledge,  if  need  be,  as  in  preceding  form.] 

ttA    mere    admission    of    service,  26  N.  Y.  Supp.  1030.     A  third  per- 

while  conceding  the  regularity  of  the  son's  affidayit  to  prove  genuineness 

mode  of  aervicoj  does  not  concede  its  of  signature  of  a  party  is  without 

Itmeltfieaa.     An   admission   of  "due  effect,  as  such  a  method  of  proof  is 

service  '*  implies  that  it  was  properly  not  recognized  by  statute.    ]>uclos  v, 

made,  and  in  time  to  save  the  party's  Benner,  6  N.  Y.  Supp.  293. 
legal  rif^ht.    Harmon  v.  Van  Ness,  66  The  court  assumes  to  take  judicial 

App.  Biv.  160,  67  N.  Y.  Supp.  661;  notice  of  the  signatures  of  attorneys 

Tklman  v.  Barnes,  12  Wend.  (N.  Y.)  in  the  cause.     Ripley  v.  Burgess,  2 

227;  Tndor  v.  Ebner,  109  App.  Div.  Hill    (N.  Y.),  S60. 
621,  96  K.  Y.  Supp.  392.  so  Francis  v.  Sitts,  2  Hill  (K.  Y.), 

» Matter  of  Stephani,  76  Hun,  188,  362. 
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FORM  Ho.  18. 
Admiagioii  of  receipt  of  copyM 

Copy    of    within     paper     received^    this  day    of 

,  19       . 

[Signature] 

Attorney  for 

81  The  practice  hae  become  a  very  83  This    form   leares   the   attorney 

common  one  among  attorneys  to  affix  free  to  contest  the  regularity  of  mode 

an  impression  from  a  rubber  stamp  of  service.    Tudor  v.  Ebner,  109  App. 

in  lieu  of  a  pen- written  admission  of  IHt.  521,  96  N.  Y.  Supp.  392.     But 

seryice.    When  the  ailomey's  name  is  retaining  it  may  be  a  waiver  of  any 

stamped  upon  the  paper  as  well,  it  irregularity  in  both  mode  and  time 

is  valueless  as  an  admission  of  ser-  of  the  service.    Rogers  r.  Rockwood, 

vice,  no  presumption  of  genuineness  30  N.   Y.   St.   Rep.   919,    13   N.   Y. 

attaching  to  it.    The  practice  is  not  Supp.  939. 
to  be  commended. 


COMMON  FOBM8. III.    AFFIDAVITS.  11 

ARTICLE  III. 

Affidavits. 

Facts  only  should  be  stated.  Conclusions,  or  inferences, 
whether  of  fact  or  of  law,  drawn  by  the  aflSant  from  undisclosed 
factS)  are  without  effect;  so,  when  the  facts  disclosed  will  not 
support  the  inferences  drawn  by  the  afSant,  the  inferences  will 
be  rejected  by  the  court *• 

The  affiant  should  be  the  person  who  has  personal  knowledge 
of  the  fact  desired  to  be  established  by  the  affidavit,  and  failure 
to  present  his  affidavit  must  be  excused  by  showing  his  absence,  or 
other  adequate  reason.*^ 

A  statement  of  fact  made  without  qualification  is  presumed  to 
be  made  on  knowledge.^ 

A  statement  made  as  upon  affiant's  personal  knowledge,  where 
it  appears  from  the  character  of  the  fact  that  he  cannot  possess 
that  knowledge,  will  not  be  accepted  by  the  court  as  establishing 
that  f  act.** 

The  decisions  are  not  uniform  on  the  question  whether  a 
positive  statement  of  an  existing  fact,  on  personal  knowledge, 
will  be  received  as  establishing  that  fact,  from  an  affiant  who  does 
not  disclose  other  facts  from  which  an  inference  may  be  drawn 
that  he  possesses  personal  knowledge.*^ 

A  general  assertion  of  a  fact  in  an  affidavit  upon  information 

ssPowen  r.  Kane,  6  Paige  (N.  Y.),  265;  McCullough  v.  Aeby,  9  N.  Y.  Supp. 
361,  31  N.  Y.  St.  Rep.  125;  Mechanics,  etc.,  Bank  v.  Loucheim,  55  Hun,  396, 
8  N.  Y.  Supp.  520;  Hodgman  v.  Barker,  60  Hun,  156,  14  N.  Y.  Supp.  574; 
ard,  128  N.  Y.  601. 

84  Pach  V.  Geoffroy,  65  Hun,  619,  19  N.  Y.  Supp.  583,  afTd  143  N.  Y.  661 ; 
Steuben  Co.  Bank  v,  Alberger,  78  N.  Y.  252. 

»  Crowns  r.  Vail,  51  Hun,  204,  4  N.  Y.  Supp.  324. 

ae  Thomas  v.  Dickinson,  11  N.  Y.  Supp.  436,  33  St.  Rep.  786;  Crowns  v. 
Vail,  supra. 

WThat  it  will,  see  Pierson  v.  Freeman,  77  N.  Y.  589;  Ladenburg  v.  Com. 
Bank,  5  App.  Div.  219,  39  N.  Y.  Supp.  119;  Lacker  v.  Dreher,  38  App.  Div. 
75,  55  K.  Y.  Supp.  979;  Wicker  v.  Elmira  Heights,  42  App.  Div.  426,  59  N.  Y. 
Supp.  130.  Contra,  Hoorman  v.  Climax  Cycle  Co.,  9  App.  Div.  579,  41  N.  Y. 
Bupp.  710;  Tucker  v.  Goodsell  Co.,  14  App.  Div.  89,  43  N.  Y.  Supp.  460; 
Martin  r.  Aluminum  Plate  Co.,  44  App.  Div.  412,  60  N.  Y.  Supp.  1010;  com- 
pare Anthony  ft  Co.  v.  Fox,  63  App.  Div.  200. 


J 
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and  belief  proves  nothing;  an  averment  in  a  verified  pleading, 
wade  upon  information  and  belief,  while  sufficient  as  an  allega- 
tion of  fact  for  the  purposes  of  pleading,  will  not  establish  the 
fact  when  the  pleading  is  used  as  an  affidavit/^ 

It  is  absolutely  inejffectual  to  meet  a  positive  statement  of  a 
fact  in  an  affidavit  with  a  statement  in  the  replying  affidavit  that 
the  affiant  has  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  such  fact** 

A  statement  of  fact  based  upon  information  and  belief  must 
disclose  the  sources  of  the  information  and  the  grounds  of  the 
belief,  and  a  judicial  question  is  presented  whether  such  infor- 
mation has  been  competently  obtained  by  the  affiant^  The  reason 
why  the  affidavit  of  the  one  having  personal  knowledge  is  not  pro- 
duced should  be  set  f  orth.*^ 

An  affidavit  in  an  action  cannot  be  taken  by  an  attorney  of 
record.*^ 

The  jurat  need  not  certify  that  the  affiant  was  known  to  the 
officer  as  the  person  described  in  and  who  made  the  affidavit.^ 

An  affidavit  is  distinguishable  from  a  deposition  in  that  the 
former  is  the  voluntary  oath  of  a  person  taken  without  notice, 
and  the  latter  is  taken  under  interrogatories,  oral  or  written,  upon 
notice.** 


ssMowrv  V.  Sanborn,  65  N.  T.  581;  Rome,  W.  ft  0.  R.  R.  Co.  9.  Rochester, 
46  Hun  (N.  Y.),  149;  Cupples  Env.  Co.  v.  Laokner,  90  App.  Dhr.  231,  90 
N.  Y.  Snpp.  954. 

89  Simmons  v.  Craig,  137  N.  Y.  550,  50  St.  Rep.  212;  or  by  a  denial  upon 
information  and  belief  'vHthont  more.  Harris  v.  Taylor,  35  App.  Div.  462, 
54  N.  Y.  Supp.  864. 

40Buell  V.  Van  Camp,  119  N.  Y.  160;  Murphy  v.  Jack,  142  id.  215.  In 
the  last  case  the  court  refused  to  accept  a  statement  in  an  aflidavtt  based 
upon  the  affiant's  information  and  belief,  where  it  appeared  that  the  in- 
formation was  obtained  by  telephone,  and  affiant  did  not  swear  that  he  recog- 
nized the  voice  of  the  person  who  made  the  statement  to  him. 

In  Hawkins  v,  Pakas,  39  App.  DIt.  506,  57  N.  Y.  Supp.  317,  it  was  held 
that  an  affidavit  taken  without  the  State,  and  not  certified  so  as  to  permit  it 
to  be  received  in  evidence,  may  be  considered  by  the  court  when  referred  to 
in  a  proper  affidavit  as  the  source  of  the  latter  affiant's  information. 

«i  Steuben  County  Bank  v.  Albtfger,  78  N.  Y.  252;  Pach  v.  Geoffrey,  65 
Hun  619,  19  N.  Y.  Supp.  583,  aff'd  143  N.  Y.  661. 

42  Euh  V.  Bamett,  57  Super  Ct.  234,  6  N.  Y.  Supp.  881.  Affidavits  prepar»> 
tory  to  suit  brought  are  not  within  the  rule.  Vanr  v.  Godfrqr,  6  Cow.  (nT  Y.) 
587.  A  counsel  in  the  cause  may  take  the  affidavit.  People  v.  Spalding, 
2  Paige  (N.  Y.),  326;  Willard  «.  Judd,  15  Johns.  (N.  Y.)  531. 

48  Robs  t?.  Wigg,  34  Hun  (N.  Y.),  192. 

44Stimpson  v.  Brooks,  3  Blatchf.  (U.  S.)  456. 
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14  Commenoement   and   end   of   afli- 

daTit. 

15  Jurat,  where  the   deponent   is  a 

lunatic. 

16  Jurat,    where     the    deponent    is 

blind  or  illiterate. 

17  Jurat,  where   deponent   does  not 

understand  English. 

18  Jurat  of  ajffida^t  taken  without 

the  State,  before  a  New  York 
commissioner. 

19  Jurat  of  affidavit  taken  before  a 

mayor,  needing  no  further  au- 
thentication   (N.  Y.  Statutes). 

20  Certificate  of  authority  of  officer 


in  another  State,  taking  the  affi- 
davit by  virtue  of  the  laws  ol 
the  State  of  his  residence  (under 
N.  Y.  Statutes). 

21  Jurat  of  affidavit  taken  before  a 

judge  in  Canada. 

22  Authentication  of  above,  by  clerk. 

23  Jurat  of  affidavit  taken  without, 

for  \ise  within  the  States  of 
Connecticut,  Maine,  Massachu- 
setts, New  Hampshire,  or  Ver- 
mont. 

24  Jurat  of  affidavit  taken  without, 

for  use  within  New  Jersey. 


FORM  No.  14. 
CommencemeBt  and  end  of  affidavit. 

[See  People  ex  rel.  v.  Sutherland,  81  N,  Y.  1.] 

[Title,  etc.,  as  in  Form  42,  p.  40.]^ 

County  of  ,   \     m 

City  of  /V 

John  Doe,**  [and,  if  there  are  tvH>  affiants,  Eichard  Roe,  sever- 


tflf  the  affidavit  is  not  for  use  in 
a  pending  action  or  proceeding,  no 
caption  is  proper.  If  for  use  in  a 
pending  action  or  proceeding  it 
should  always  be  entitled;  if  the 
action  or  proceeding  is  to  be  begun 
by  an  application  upon  which  the 
affidavit  is  to  be  used,  it  may  begin 
with  the  title.  City  Bank  v.  Lum- 
ley.  28  How.  Pr.  (N.  Y.)  397.  An 
omission  of,  or  defect  in,  the  title 
will  not  impair  the  affidavit,  if  it  in- 
telligibly refers  to  the  action  or 
special  proceeding  in  which  it  is 
made.  N.  Y.  Code  Civ.  Pro.,  |  728; 
lamkin  r.  Oppenbeim,  86  Hun,  27, 
3J  N.  Y.  Supp.  367.  Names  of  all 
parties  plaintiff  and  defendant  need 
not  be  given.  White  v.  Hess.  8  Paige 
(N.Y.),544. 

tf  The  affidavit  is  a  nullity  with- 
out a  venue.  Thompson  r.  Berhans, 
61  N.  Y.  52;  Saril  i?.  Payne,  4  N.  Y. 
Supp.  897;  Frees  v.  Blyth.  09  App. 
Div.  541,  91  N.  Y.  Supp.  103.  The 
court  baa  power  to  amend  or  supply 
a  venue,  in  accordance  with  the  facts 


shown  by  proof  outside  the  affidavit. 
Baboock  v.  Kuntzsch,  85  Hun,  33,  32 
N.  Y.  Supp.  587;  Fisher  v.  Bloom- 
berg, 74  App.  Div.  368,  77  N.  Y. 
Supp.  541.  The  omission  of  the  let- 
ters "  ss  "  does  not  impair.  Id,  An 
erroneous  venue  may  be  corrected  by 
extrinsic  proof.  Rogers  v.  Pell,  47 
App.  Div.  240,  62  N.  Y.  Supp.  92; 
aff'd  168  N.  Y.  587,  sub  nom,  Hodg- 
skin  f7.  Pell. 

47  Where  the  authority  of  the  <^- 
cer  taking  the  oath  is  limited  to  a 
city,  the  venue  should  disclose  the 
city  in  order  to  show  that  the  affi< 
davit  was  properly  taken.  See  Bab- 
oock 9.  KuntsBch,  aupra;  People  em 
rel,  V.  Canvassers  of  Dutchess  County, 
20  N.  Y.  Supp.  329.  But  where  the 
officer's  authority  is  coextensive  with 
the  State,  the  county  need  not  be 
designated.  Sullivan  v.  Hall.  86 
Mich.  7. 

48  The  full  name  of  the  affiant 
should  be  given,  though  a  failure  to 
do  so  may  not  nullify.  See  People  em 
rel.  V,  Sutherland,  81  N.  Y.  1. 
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ally]/®  being  duly  sworn,  says  [each  for  himself] j®^  that  he  is 
the  plaintiff  [or,  an  agent  of  the  plaintiff,  or  other  description  of 
the  affiant]  J  and  resides  in  the  city  of  in  the  State  of 


51 


[Here  state  facts.]^ 

John  Doe," 

Richard  Roe,  his  X  mark. 
[Subscribed  and]  "  Sworn  to  [or,  aflSrmed]  before 
me,   [an  officer  who  certifies  as  to  only  one  or 
more  of  several,  will  insert  by  ,]  this 

day  of  ,  19        « 

John  Stiles,  Com'r  of  Deeds,** 

[or.  Notary  Public,  or. 
Justice    of   the    Peace] 
for  the  City  [or  County]  of 


«7 


FORM  No.  15. 


Jurat  where  the  deponent  is  a  lunaticSB 

[Subscribed  and]  ^  Sworn  to  before  me, 
this  day  of  ,   19       , 

I  having  first  examined  the  deponent, 


49  An  affidavit  made  by  several 
should  show  that  they  were  severally 
sworn.  Pardoe  v.  Territt,  5  M.  &  G., 
291,  44  Eng.  Com.  L.  R.,  159. 

60  That  this  is  the  proper  form 
where  several  depose,  see  Kincaid  r. 
Kipp,  1  Duer,  692,  11  N.  Y.  Leg. 
Obs.,  313. 

81  If  appellant's  residence  is  ma- 
terial it  is  not  established  by  a  re- 
cital, i.  e.,  "  A.  B.,  of ,  being  duly 

sworn,  savs,"  etc.  Payne  t?.  Young, 
8  N.  Y.  158. 

02  See  notes  at  commencement  of 
this  article. 

BSThe  affidavit  should  always  be 
signed  by  the  affiant,  though  an  omis- 
sion so  to  do  mav  not  nullify.  See 
People  V.  Campbeil,  88  Hun  (N.  Y.), 
547. 

54  In  affidavits  for  the  New  York 
courts,  the  words  "  Subscribed  and  ** 
an*  not  commonly  used. 

85  An  omission  to  insert  the  date 
in  the  jurat  was  held  a  merely  formal 
defect  in  Griffin  r.  B*irton.  20  App. 
Div.  512.  47  N.  Y.  Runp.  121. 

56  This  form  of  jurat  is  supported 


by  Jackson  v,  Gumaer,  2  Cow.  552, 
where  it  was  held  sufficient  even  un- 
der a  statute  requiring  the  officer  **  to 
subscribe  his  name  to  a  certificate  un- 
derneath the  same  purporting  that 
the  person  making  the  affidavit  had 
appeared  before  him  and  made  oath 
to  the  same;"  and  although  the  offi- 
cer, instead  of  adding  his  full  official 
title,  had  added  only  "Comsr.,  &c." 
The  officer  taking  the  oath  should 
always  add  his  official  title.  Jackson 
17.  Stiles,  3  Gaines  (N.  Y.),  128. 

87  It  is  the  better  practice  to  add 
the  city  or  county  of  the  official's 
jurisdiction.  If  omitted^  however,  a 
presumption  will  arise  that  he  was 
authorized  to  act  where  the  venue  is 
laid.  People  eao  rel,  v,  Cady,  105  N.  Y. 
299;  Crozier  r.  Cornell  SS.  Co.,  27 
Hun  (N.  Y.),  215. 

88  Matter  of  Christie,  5  Paige  (N. 
Y.),  241;  Matter  of  Cross.  2  Ch. 
Sent.  3. 

8©  In  affidavits  for  t1i«  New  York 
courts  the  words  "subscribed  and" 
are  not  commonly  used. 
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a  lunatic,  for  the  purpose  of  ascertain- 
ing the  state  of  his  mind,  and  he  ap- 
pearing to  me  to  be  now  of  sound 
mind,  capable  of  understanding,  and 
actually  understanding,  the  nature  and 
contents  hereof.*^ 

John  Stiles, 

Com'r  of  Deeds, 

City  of 

FORM  No.  16. 
Jurat,  where  the  deponent  is  blind^i  or  illiterate.® 

[Subscribed   and]    Sworn  to  before  'me, 
this  day  of  ,19       ,  the  same 

having  been  in  my  presence  [or,  by 
me]  read  to  the  deponent,  he  being 
blind  [or,  illiterate],  and  he  appearing 
to  me  to  imderstand  the  same. 

»  [Signature  as  above.] 

FOHH  No.  17. 
Jurat,  where  deponent  does  not  understand  EnaU8h.68 

[Subscribed  and]   Sworn  to  before  me, 
this  day  of  ,  19       , 

I  having  first  sworn  "M..  IN".,  an  inter- 
preter, to  interpret  truly  the  above 
affidavit  to  the  deponent^  who  is  a  for- 
eigner, not  understanding  the  lan- 
guage, and  said  M.  N.  having  so  inter- 
preted the  same  to  deponent.®* 

[Signature  as  above.] 

WThe  certificate  should  show  that  where  the  affidavit  is  taken  before  a 

the   <^Bcer    inquired    into    and    was  jndfire  or  judicial  officer, 

satisfied    concerning   his    ability    to  Whether  an   officer  who  does  not 

imderstaiid  his  act.    Spittle  v.  Wal-  act  judicially,  but  merely  by  virtue 

ton,  L.  R.  11  Eq.  420,  40  L.  J.  Ch.  <>*  »  statutory  power  to  a^inister 

2if^  oaths,  etc.,  can  act  through  an  in- 

«M.tf  r  of  Chrirtle.  5  PalK.  (N.  g^^'^rj    "^^^riS^'T  O^. 

1:,  JL:^^.     Tw     ^^.r     «i    ,  (Mich.,1885),  23  Northwest.  Rep.  164. 

tBl  Tidd's  Pr.    405;   Blenkarn  v.  e«A    subfltantiallv    similar   cirtifl. 

Longstair,  54  L.  J.,  Ch.  Div.,  516;  62  cate   was   held   sufficient  in  Bose  v. 

L.  T.  IL.  N.  8.,  681.  Solliers,  4  B.  A  C.  358,  10  Eng.  C.  L. 

Ol  Tidd'8  Pr.,  495.     Appropriate  614. 
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FORM  9o.  la 
Jurat  of  affidavit  taken  without  tho  Stato,  btfore  a  CommliiloBiff.w 

The  above  affidavit  was  [subscribed  and]  sworn  to  before  me, 
the  undersigned,  a  commissioner  for  the  State  of  New  York,  re- 
siding at  ,  in  the  State  of  /at  said  citj,  this 
of                 ,  19       . 

In  witness  whereof  I  have  hereunto  set  my  hand  and  official 

{Official  \        seal,  the  day  and  year  aforesaid. 
seal.   J  [Signature  and  title  of  Commissioner.] 

[Secure  avihentication  hy  certificate  of  Secretary  of  State  of 
New  York  similar  to  thai  for  an  achnowledgmeni.'] 

FORM  No.  19. 

Jurat  of  affidavit  for  use  in  Hew  York  taken  without  the  State*  before  a 
Mayor,  needing  no  further  authentication.    (N.  T.  Statutes.)eo 

The  above  affidavit  was  [subscribed  and]*'  sworn  to  before 
me,  the  imdersigned,  the  Mayor  of  the  city  of  ,  in  the 

county  of  ,  and  State  of  ,  at  said  city,"  this 

day  of  ,  19       . 

In  witness  whereof  I  have  hereimto  set  my  hand  and  affixed 

{Seal of  \        the  seal  of  said  city  the  day  and  year  afore- 
city.  J        said. 

[Signature  and  full  title  of  Mayor.] 

FORM  No.  20. 

Certificate  of  authority  of  officer  of  another  State,  takinf  the  affidavit  hy 
virtue  of  the  laws  of  the  State  of  hit  residence.    (Under  H.  T.  Statutee.)oe 

[Venue,  as  in  affidavit.] 

I,  A.  B.,  the  Clerk  [or,  Prothonotary,  or  other  official  title]  of 
the  County  of  ,  in  the  State  of  [or,  if  the 

65  The  venue  should  state  the  city,  «eReal  Property  Law  (L.  1896,  c, 

or  the  town  and  county,  as  well  as  the  647) ,  §  249. 

State,  where  the  affidavit  is  taken.  erin  affidavits  for  the  New  York 

Real  Property  Law  (L.  1896,  e.  647),  courts  the  words  "subscribed  and" 

I  266.  are  not  commonly  used. 

It  is  not  necessary  that  a  jurat  08  The  place  might  be  inferred  from 

should  state  that  the  officer  taking  the  venue,  but  in  deference  to  the  old 

the  affidavit  knew  or  had  satisfactory  rule  that  the  court  could  not  take  ju- 

evidence  that  the  person  taking  the  dicial  notice  of  a  venue  out  of  the 

oath  was  the  individual  described  in  jurisdiction,  it  is  well,  and  in  some 

and  who  executed  the  instrument,  as  cases  essential,  to  insert  it  in  the  bod^ 

is    required    in    the    certificate    of  of  a  certificate  made  abroad, 

acknowledgment.     Ross  r.  Wigg,  5>4  »  Code  Civ.  Pro.,  §  844 ;  Real  Prou- 

Hun  (N.  Y.).  192.  erty  Law  (L.  1896,  c.  647),  M  260,261/ 
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ir 


clerk  of  a  court,  substitiUe,  Clerk  of  the  Court,  a  court 

of  said  county,  having  by  law  a  seal],  do  hereby  certify  that 
M.  X.,  the  oflScer  taking  the  foregoing  [or,  annexed]  affidavit,  was 
at  the  time  of  the  taking  thereof  a  notary  public  [or  other  official 
titlel  in  and  for  said  county,  and  a  resident  thereof,  and  duly 
authorized  by  the  laws  of  this  State  to  take  and  certify  the  ac- 
knowledgment and  proof  of  deeds  to  be  recorded  in  this  State  ;^® 
that  I  am  well  acquainted  with  the  handwriting  of  said  M.  N.  [or, 
that  I  have  compared  the  signature  to  the  fores^oing  jurat  with 
the  signature  of  said  M.  N.  deposited  in  my  office  by  him]  and 
verily  believe  that  the  signature  to  said  jurat  is  genuine.''^ 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
r  Official  \  my  official  seal  [or,  the  seal  of  said  court — or, 
\        seal.        J       county]  this  day  of  ,  19       . 

[Signature  and  official  seal.] 

FORM  No.  21. 
Jvat  of  affidavit,  for  me  In  N«w  York,  taken  before  a  Judge,  in  Canadi.7S 

The  above  affidavit  was  subscribed  and  sworn  to  before  me, 
the  undersigned,  the  judge  of  the  court  of  the  county  of 

,  which  is  a  court  of  record  of  the  province  of  , 

in  the  Dominion  of  Canada,  and  has  a  seal,  at  the  court  house  in 

,   this  day  of  ,19       . 

[Signature  and  title  of  Judge.] 


There  is  no  sufficient  yerification  vfith- 
Ottt  a  certificate,  where  the  statutes 
require  the  latter.  Cream  City  Fum. 
Go.  V.  Squier,  2  Misc.  438,  21  N.  Y. 
Supp.  972.  The  omitted  certificate 
may  be  supplied  by  amendment.  Law- 
ton  r.  Kiel.  51  Barb.  30.  But  com- 
pare preceding  case. 

An  error  in  the  certificate  in  re- 
ferring to  the  affidavit  as  an  acknowl- 
cdj^neiit  will  be  disregarded  under 
Code  Civ.  Pro.,  §  723.  Spencer  v. 
Fort  Orange  Paper  Co.,  74  App.  Div. 
74.  77  X.  Y.  Supp.  251. 

'TO  This  clause  as  to  the  official's  au- 
thority 18  necessary  when  the  foreign 
official  is  a  notary  public,  or  other 
offieer  not  specifically  mentioned  in 
section  249  of  the  Real  Property  Law 
as  haying  authority  by  viitue  of  his 


office.  Turtle  v.  Turtle,  31  App.  Dir. 
49,  52  N.  Y.  Supp.  857;  I^vy  v.  Levy, 
29  Misc.  374,  60  N.  Y.  Supp.  465; 
Stanton  v.  U.  S.  Pipe  Line  Co.,  90 
Hun,  36,  35  N.  Y.  Supp.  629. 

A  defective  certification  is  waived 
unless  objected  to  when  the  affidavit 
is  offered;  the  fact  that  such  a  pre- 
liminary objection  was  made  and 
overruled  should  be  recited  in  the 
order  in  order  to  present  the  question 
on  appeal.  Mix  v.  Andes  Ins.  Co^ 
74  N.  Y.  53  \  Rogers  v.  Rogers  54 
App.  Div.  195,  66  N.  Y.  Supp.  6ll 

n  Brown  v.  Stilwell,  1  N.  Y.  St. 
Rep.  132. 

72  Sustained  in  Ross  ©.  Wigg,  34 
Hun  (N.  Y.),  192.  See  Real  Prop- 
erty Law,  i  260. 
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FORM  No.  22. 
Authentication  thereof,  by  dexlcTS 

Dominion  of  Canada,^ 
Province  of  ,  >  S8.: 

County  of  ,J 

I,  M.  N.,  the  clerk  of  the  Court  of  the  county  of 

,  in  said  province  of  ,  hereby  certify  that  said 

Court  of  the  county  of  is  an  existing  court  of 

record  in  and  for  said  province  of  ,  in  the  Dominion  of 

Canada,  and  that  said  court  has  a  seal;  that  E.  F.  was  at  the 
time  of  the  taking  of  the  annexed  affidavit  a  judge  of  said  court; 
that  I  am  wfell  acquainted  with  the  handwriting  of  such  judge, 
and  verily  believe  the  signature,  E.  E.,  to  the  above  jurat,  is  his 
genuine  signature. 

Witness  my  hand  and  the  seal  of  said  court,  at  the  city  of 
,  in  said  province  of  ,  this  day  of 

,19     . 
[Seal  of) 
\  court.  J  ISignature  and  title  of  clerh] 

FORM  No.  23. 

Jurat  of  affidavit,  taken  without,  for  nae  within,  the  States  of  Connecticut, 
Maine,  Maaiachaaetta,  New  Hampshire  or  Vennont  (before  Commiaiioner 
for  such  State). 

State  of 
County  of 

[Name  of  place]y  [date].     Then  personally  appeared  the  above 
named  ,  and  made  solemn  oath  that  the  foregoing  affi- 

davit by  him  subscribed  is  true. 

Before  me  [signature  and  tiiU  and  seal  of  officer]. 

FORM  No.  24. 

Jurat  of  affidavit  taken  without  New  Jersey  for  use  within  New  Jersey: 
(before  Commiaiioner  for  New  Jersey). 

Subscribed  in  my  presence  and  sworn  to  before  me  on  this 
day  of  ?  19     J  at  [name  of  place,  town,  county, 

and  StateJiy  I  being  duly  authorized  under  and  by  virtue  of  the 
laws  of  New  Jersey  to  take  the  same. 

[Signature,  title  and  seal  of  officer.] 

T8  Under  Real  Property  Law    (L.  statutory  requirements  then  existing, 

1896,  c.  547),  i  261.  although  the  last  clause  of  the  clerk's 

This  form  of  certificate  was  sua-  certificate  followed  the  language  of 

tained  in  Ross  v.  Wigg,  34  Hun  (N.  the  statute  less  literally  than  in  the 

Y.))  192,  under  substantially  similar  form  given  above. 


;}"■ 
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ARTICLE  IV. 
AixowANCE  OF  State  Weit. 
[This  miut  be  indorsed  upon  the  writ,  stating  the  date  of  the  allowance.]  74 

FORM  No.  25. 

Allowance  (or  Allocatur)  to  be  indorsed-TS 

The  within  writ  allowed  this  day  of  ^  19     ,  at  a 

special  term  of  the  Supreme  Court,  held  at  the  County  Court 
House  in  the  city  of  ,  county  of 

[Signature  of  Justice  J] 
Justice  of  the  Supreme  Court. 

w  N.  Y.  Code  Civ.  Pro.,  %  IWe.  judge  who  allowed  the  writ  out  of 
w  In  the  case  of  all  State  writs  the  court,  as  the  case  may  be.     §  1996. 
N.   Y.   Code   of  Civil   Procedure  re-  If  aUowed  by  the  court  in  hano,  in- 
quires the  allowance  io  be  indorsed  by  sert,  before  the  signature,  tiie  words, 
the  presiding  judge  of  the  court  by  "  By  the  court'* 
which  the  writ  is  awarded,  or  by  the 


• 
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ARTICLE  V. 
Amendmxitts. 

[For  limiiatioiiB  upon  the  power  of  the  court,  and  special  regpilationa  affect- 
ing particular  amendments,  as,  of  Summons,  Pleadings,  Judgments,  Pro- 
visional Remedies,  Record  on  Appeal,  etc.,  and  as  to  Parties,  see  those  sub- 
jects.] 

The  power  to  amend  its  process  and  pleadings  is  inherent  in 
a  court  as  a  part  of  its  ordinary  jurisdiction.  The  statute.  Code 
Civ.  Pro.,  §  723,  is  declaratory  only.^' 

The  theory  upon  which  an  order  may  be  granted  to  take  effect, 
nunc  pro  tunc,  is  that  some  ruling  has  been  made  which  was  not 
properly,  or  which  was  improperly,  entered,  A  court  has  no 
power  to  have  a  new  order  or  ruling  so  entered,  thus  bringing 
into  the  record  an  element  which  did  not  exist.^^  The  facts  must 
exist,  and  then  if  the  record  of  them  is  incomplete  or  imperfect 
it  may  be  amended.  While  a  court  may  record  an  existing  fact 
nunc  pro  tunc,  it  cannot  record  a  fact  as  of  a  prior  date  when  it 
did  not  then  exist ^® 

FOKMS. 

26.  Order    permitting    affidavit    filed      31.  Order   amending  warrant  of  at- 

with  judgment-roll  to  be  amended  tachment      by      reducing      the 

by  adding  notary's  signature.  amount  thereof. 

27.  Affidavit  to  obtain  order  amend-      32.  Affidavit  to  obtain  order  to  an- 

ing  order  by  reciting  an  omitted  nex  by  amendment  an  omitted 

paper.  clause  in  an  order. 

28.  Notice  of  motion  to  amend  order      33.  Order  to  amend  order  to  make  it 

by  reciting  omitted  paper.  comply  with  court  rule. 

20.  Order   amending   order  by  recit-      34.  Order  to  amend  by  canceling  and 

ing  the  use  of  omitted  paper.  interlineation. 

30.  Order    giving    order    retroactive 

effect,  and  directing  entry  nuno 

pro  tunc. 

FORM  No.  26. 

Order  permitting  affidavit  filed  with  judgment-roll  to  be  amended  by  adding 

notary's  signature. 

[From  Fawcett  v.  Vary,  69  N.  Y.  597.] 
[After  formal  parts  of  order  —  see  Form  101  —  continue:'] 
Obdbbed,  that  the  record  of  judgment  in  this  action  be,  and 

TeChristal  v.  Kelly,  88  N.  Y.  286,  290;  Matter  of  City  of  Buffalo,  78  id. 
362,  370. 

77  V^ingrove  r.  German  Saving  Bank,  2  App.  Div.  470,  37  N.  Y.  Supp.  1092. 

78  Guarantee  Trust  Co.  v.  Phila.,  Reading,  etc.,  R.  Co.,  160  N.  Y.  1. 
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the  same  is  hereby,  amended,  nunc  pro  tunc,  as  of  the  date  of  the 
filing  thereof,  that  is  to  say,  ,19     ,  by  adding  to  the 

jural  of  the  aflSdavit  of  A.  B.  the  signature  of  M.  X.,  notary 
public,  the  notarj'  public  before  whom  the  said  oath  was  taken. 

FORM  No.  27. 
Affidavit  to  obtain  order  amending  order  by  reciting  an  omitted  affidayit.79 

[Caption  as  in  Form  42.] 

[State  generally  the  proceedings  in  the  cause  and  the  former 
motion,  as  on  an  original  motion,'] 

That  deponent,  as  counsel  for  defendant,  opposed  said  motion, 
and  oa  the  argument  before  the  Special  Term  on  said  day 

of  J  19     ,  deponent  used  and  referred  to  an  aflSdavit  of 

M.  X.,  verified  on  the  day  of  ,  19     ,  a  copy 

of  which  is  hereunto  annexed  and  made  a  part  of  this,  affidavit ; 
and  deponent  stated  to  the  court  portions  of  the  contents  of  said 
affidavit.  That  the  order  entered  upon  said  motion,  and  served 
upon  deponent,  omits  any  reference  to  the  fact  that  the  motion 
was  opposed  by  said  affidavit  of  M.  N.,  and  his  affidavit  has  not 
been  filed  with  the  clerk  of  coimty.     The  omission  to 

file  said  affidavit  since  the  decision  of  said  motion,  and  to  have 
it  appear  in  the  recitals  of  said  order  that  such  affidavit  was  used 
on  behalf  of  defendant,  was  purely  an  accident  and  oversight  on 
the  part  of  deponent.  Deponent  is  about  to  appeal  from  said 
order,  and  defendant  will  be  unjustly  prejudiced  and  will  not  be 
in  a  position  to  have  fairly  determined  the  appeal  from  said  order 
unless  the  record  upon  appeal  shows  said  affidavit  of  M.  N.,  and 
that  it  was  read  by  defendant  upon  said  motion. 

[Jurat.]  [Signature,] 

FORM  No.  28. 
Hotice  of  motion  to  amend  order  by  reciting  omitted  affidavit. 

\^As  in  the  notice  of  motion,  general  form  —  Form  No,  47  — 
as  far  as  object  of  motion,  and  then  indicate  the  desired  amend- 
ment, as:]  for  an  order  correcting  and  amending  the  order  entered 

n  Adapted   from   Thousand   Island  also  Matter  of  Post,  14  N.  Y.  Supp. 

Pfcrk  Amoc.  r.  Gridley,  25  App.  Div.  205,  38  St.  Rep.  1,  where  it  was  held 

499.  49  N.  Y.  Supp.  722,  where  the  that  a  delay  of  six  months  in  applying 

eooit  beld  that  defendant  showed  a  for  the  amendment  did  not  constitute 

■lanifeBt    right    to    the    amendment  laches y    when    the    motion    for    the 

asked   for.    and    that   conditions   at-  amendment  was  made  as  soon  as  a 

tnrhed  to  the  grantins:  of  the  amend-  motion  to  dismiss  an*  appeal,  because 

ment  were  erroneously  imposed.     See  of  the  lack  of  such  papers,  was  made. 
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herein  on  the  day  of  ,  19     ,  by  reciting  tha 

motion  upon  which  said  order  was  made  was  opposed  on  the 
of  the  defendant  by  the  affidavit  of  M.  N.,  verified  on  the 
day  of  ,  19     ,  and  directing  that  said  affidavit  be 

nunc  pro  tunc,  or  for  such  other  or  further  relief,  etc. 

FOSH  9o.  29. 
Order  amending  order  by  reciting  the  use  of  omitted  affidavit. 

[After  formal  parts  of  Order  (see  Form  101)  y  continuing  ii 
Ordered,  That  the  order  of  this  court  dated  and  entered  h 
on  the  day  of  ,  19     ,  be  and  the  same  is  h 

amended  nunc  pro  tunc  by  reciting  the  reading  of  an  affida^ 
M.  N".,  verified  19     ,  by  the  defendant  in  oppositi 

the  motion,  and  that  the  clerk  of  the  county  of  is  h 

directed  to  file  the  said  affidavit  of  M.  N.  among  the  papers 
said  motion  and  to  indorse  the  same  as  filed  nunc  pro  tunc 
,  19     . 

FOHH  No.  30. 
Order  giving  order  retroactive  effect,  and  directing  entry  nunc  pro  ti 

Ordered,  that  tfiis  order  shall  have  the  same  force  and 
as  if  the  same  had  been  duly  made  and  entered  on  or  befoi 
day  of  ,  19     ,  and  that  the  same  be  entered  h 

clerk  of  this  court  nunc  pro  tunc  as  of  said  day  of 

19     . 

FORM  No.  81. 
Order  amending  warrant  of  attachment  by  reducing  the  amount  tb 

Ordered,  that  the  plaintiff's  said  motion  to  amend  said  wj 

of  attachment  by  reducing  the  same  to  the  sum  of 

dollars  be  and  the  same  is  hereby  granted,  and  that  said  wi 

of  attachment  granted  in  this  action  on  the  day  of 

19     ,  be  and  it  is  hereby  amended  so  as  to  reduce  the  ai 

thereof  to  the  sum  of  dollars. 

FORM  No.  32. 

Affidavit  to  obtain  order  to  annex  by  amendment,  an  omitted  clause 
order,  required  by  court  rule. 

[State  proceedings,  as  on  original  motion,  or  annex  and 
to  copy  of  original  affidavit,^ 

That  an  order  was  thereupon  duly  made  and  entered  i 
action,  on  the  day  of  >  19     ?  referring  it  to 

««  See  limitations  upon  the  power  81  From  Sulzbacher  r.  Cawth 

of  the  court  to  make  such  an  order,  N.  Y.   756,  aff'p   14  Misc.   5^ 

nnnounced  in  Guarantee  Trust  Co.  v,  Pfeiffer  r.  Wheeler,  76  Hun,  2 

Phila.,  etc.,  R.  Co.,  160  N.  Y.  1.  court    refused    to    permit     si 
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as  sole  referee,  to  compute  and  ascertain  the  amount  due  this 
plaintiff^  upon  the  bond  and  mortgage  described  in  the  complaint 
herein.  That  the  defendant  M.  is  an  infant,  and  has  put  in  a 
general  answer  by  his  guardian.  That  by  a  clerical  error,  there 
was  omitted  from  said  order  the  direction  prescribed  by  Rule  LX 
of  the  General  Rules  of  Practice,  in  all  actions  for  the  foreclosure 
of  mortgages,  where  there  are  infant  defendants  who  have  put  in 
general  answers  by  their  guardians,  viz.  [reciting  it] ;  wherefore 
deponent  prays  that  an  order  may  be  entered  herein,  amending 
said  order  of  reference,  dated  [as  above]  y  and  entered  by  the  clerk 
of  this  court,  on  the  day  of  ,  19     ,  by  inserting  in 

said  order  a  clause  as  follows:  [stating  it]y  and  that  the  clerk  be 
directed  to  annex  the  order  of  amendment  to  the  judgment  roll, 
and  refer  to  it  therein. 

[Jurat.  ]  [Signature.  ] 

FORM  No.  33. 
Order  to  amend  order  to  make  it  comply  with  court  rule. 

[After  formal  parts  of  order  (see  Form  101),  continuing  thus:'] 
Ordesed,  that  the  order  of  this  court  in  this  action,  dated  the 
day  of  ,   19     ,   and   entered  on  the  day  of 

,19     ,  wherein  it  was  referred  to  ,  to  compute 

the  amount  due  on  the  bond  and  mortgage  in  the  complaint  men- 
tioned, be  and  the  same  is  hereby  amended,  by  inserting  after  the 
word  in  the  line  thereof  the  following  clause:  [stating  it] 

And  it  is  further  ordered,  that  the  clerk  of  this  court  be,  and 
hereby  is,  directed  to  annex  this  order  to  the  judgment  roll  in  this 
action  filed  in  the  office  of  the  said  clerk  the  day  of  , 

19     ,  and  to  indicate  that  this  amendment  has  been  made,  by 
making  a  note  upon  the  margin  of  the  original  order  of 
19     ,  referring  to  this  order. 

FORM  No.  34. 
Order  to  amend  by  canceling  and  interlineation.S2 

[After  formal  parts  of  order  (see  Form  101),  continue  thus:1 
Obdered,  that  said  referee  may,  and  he  is  hereby  authorized  and 

amendment,  and  vacated  the  attach-  preferable   method   is   shown    in   tho 

ment,  where  it  appeared  that  plaintiiT  precedinpr  forma,  viz.,  by  amending?  l\v 

had  designedly  included  a  note  not  adding  or  striking  out,  and  providing 

yet  dne  and  the  court  considered  that  that    a    reference    to    the    nmeii'ling 

he  had  not  acted  in  good  faith.  order  be  made  on  the  margin  of  the 

8*  The  method  of  canceling  and  in-  original ;  the  original  order  is  left  nn- 

terlining.  involving  as  it  does  a  par-  touched    except    the    marginal    note 

tifll  obliteration  of  the  original  paper,  referring  to  the  amending  order. 
is  not  favored.    The  more  usual  and 
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directed  to  amend  his  said  report,  nunc  pro  tunc^  as  of  the  d 
thereof,  so  that  the  statement  and  finding  therein  contained 
respect  to  the  lien  of  the  mortgage  made  by  the  defendant  W. 
and  held  by  M.  N.,  and  of  the  amount  due  upon  said  mortgage  t 
upon  the  bond  accompanying  the  same  for  principal  and  intei 
at  folios  38,  39  and  40,  shall  in  said  folio  40,  and  at  the  top 
page  14,  and  after  the  figures  "  $1,358.33,''  read  as  follows,  "  \^ 
interest  at  7  per  cent,  per  annum  from  September  1,  18 
amounting  together  at  the  date  of  this  my  report  to  the  sum 
$1,846  tVit." 

[On  filing  this  order  the  Referee  should  make  the  correct 
in  the  report,  and  note  in  the  margin  that  it  is  m^e  by  him 
a  day  named,  by  virtue  of  the  order,  identifying  it  and  refert 
to  it  as  on  file  or  annexed.] 

SSSee,  under  dubjects  of  Decisiona      the  court's  power  to  so  amend, 
and  JudgmefU9t  the  limitations  upon      also  beginning  of  this  subdiviBiox 
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ARTICLE  VL 


Bonds. 


1.  When  given. 

2.  Penal  clause. 

3.  Parties. —  Obligor. 

4. attorneys,  etc. 

6. naming  obligors. 

6. describing  sureties. 

words   of   joint   or   several 
obligation. 

8. words  of  representation. 

Parties. —  Obligee. 
words  of  joint  or  several  in- 
terest. 

words  of  representation. 

12.  Date. 

19.  Condition,  and  recitals. 

14.  Seal. 


7. 


9. 
10. 


II 


15.  Execution. 

16.  — conditional. 

17.  Blanks. 

18.  Acknowledgment,  approval^  filing, 

etc.,  defects  and  amending. 

FOBMS. 

(35)  Bond  given  in  reference  to  a 

legal  proceeding. 

(36)  Affidavit     of     sufficiency     of 

surety. 

(37)  Recitals  and  condition  of  bond 

given  to  indemnify  surety. 

(38) to  sheriflf. 

(39) by  deputy  to  sheriff. 

( 40 ) of  city  marshal. 


1.  When  gimn,"] — Where  a  statute  or  rule  of  court  requires 
iecurity  to  be  given,  without  prwcribing  the  form,  a  bond  is  the 
proper  instrument,^  unless  the  court  directs  otherwise."^  The 
distinction  between  a  bond  and  an  imdertaking  is  stated  under 
the  head  of  Undertakings.®® 

The  court  may  without  special  authority  of  law  require  a  bond 
to  be  given  as  a  condition  of  its  granting  an  order  or  direction 
lliat  is  matter  of  discretion  with  it^ 

And  a  bond  voluntarily  given,  as  a  condition  for  a  consent 
granted  by  the  adverse  party,  is  valid.®® 


2.  Penal  clause.'] — A  statute  or  rule  requiring  a  bond  to  be 
given  in  a  judicial  proceeding  calls  for  an  instrument  with  a 
penal  clause.®*  But  a  party  for  whose  benefit  such  a  bond  is  re- 
quired may  waive  a  strict  compliance  with  the  statute,  and  may 


MSee^  for  instance,  Bigler  r.  Waller,  12  Wall.  142,  149  (requiring  a  bond 
under  a  statute  calling  for  "  good  and  sufficient  security  " ) . 

•  Thayer  r.  Lewis,  4  Den.  269,  where  covenants  in  favor  of  separate  par- 
ties were  required,  in  one  instrument,  in  preference  to  a  bond. 

M  Where  a  bond  is  required  by  statute  the  requirement  is  satisfied  by  an 
undertaking.    N.  Y.  Stat.  Const.  Law,  §  16. 

WRnoch  r.  Funke,  28  Abb.  N.  C.  240  (security  as  a  condition  of  revivor) ; 
Smith  r.  Falconer,  11  Hun,  481  (bond  to  pay  judgment) ;  People  €w  reU  Fuller 
r.  Oneida.  C.  P.,  18  Wend.  652  (security  for  costs). 

MRynearson  r.  Fredenburg,  42  Mich.  412  (bond  to  pay  decree,  as  condition 
of  dissolution  of  injunction).    See  Smith  v.  Mollson,  148  N.  Y.  241. 

•  Warner  v.  Ross,  9  Abb.  N.  C.  386;  s.  P.,  Van  Loon  i;.  Lyons,  61  N.  Y.  22  j 
Tiffany  r.  Lord,  66  id.  310. 
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accept  and  enforce  an  instrument  defective  as  a  bond,  prov 
it  is  voluntarily  entered  into  upon  a  good  consideration,  an 
otherwise  valid  as  a  contract  at  conunon  law.*^ 

The  penal  sum  is  usually  twice  the  principal  intended  t- 
secured.®^ 

3.  Parties. —  Obligor.'] — An  order  containing  a  general 
quirement  that  a  party  give  a  bond,  or  file  a  bond,  is  satisfie 
a  bond  executed  only  by  third  persons.®*  And  if  two  or  ] 
sureties  are  to  be  required  this  should  be  indicated."^ 

4. attorneys,  etc.'] — Under  the  usual  rule  that  ai 

torney  or  counsellor  cannot  be  surety  on  any  bond  required  in 
judicial  proceeding,®*  the  clerk  should  not  approve  an  unde 
ing  signed  by  an  attorney®**  as  surety;  but  if  the  bond  or  u 

ooCarr  v.  Sterling,  114  N.  Y.  658;  Warner  r.  Ross,  9  Abb.  N.  C.  385; 
of  Education  v.  Fonda,  77  N.  Y.  350  (seal  omitted) ;  Stephenson  v.  Mom 
etc.,  Co.,  84  Fed.  Rep.  114,  64  U.  S.  App.  499.     Substantial  compliance 
statutory  requirements  is  sufficient,  and  a  defect  may  be  cured  by  an  c 
ment.    N.  Y.  Code  CiV.  Pro.,  SS  729,  730. 

01  The  effect  of  omitting  a  penalty  is  to  make  the  liability  commei 
with  the  condition.  Dodge  v.  St.  John,  96  N,  Y.  260,  264;  Tischler  r 
man,  34  Misc.  172,  68  N.  Y.  Supp.  787.  Under  N.  Y.  Code  Civ.  Pro.,  j 
a  bond  in  a  penal  sum  has  the  same  effect  as  a  covenant  to  pay  tli 
mentioned  in  the  condition.  The  recovery  may  include  interest  in  exi 
the  penal  sum.     Hood  v.  Hayward,  124  N.  Y.  1. 

02  Stevens  v,  Richardson,  20  Blatchf.  63;  s.  c,  9  Fed.  Rep.  191  (1 
that  a  bond  by  surety  only,  and  not  naming  principals  as  obligors,  si 
the  statute  as  to  removal  of  causes,  which  requires  the  petitioner  "  t( 
and  file,"  etc.).  See  also  Grand  Gulf  R.  R.  Co.  v.  Conger,  9  Sm.  &  ^ 
Taylor  v.  Ricards,  9  Ark.  378. 

B  P.,  N.  Y.  Code  Civ.  Pro.,  §  811,  providing  that  where  a  bond  is  r 
a  party  need  not  join  with  the  sureties  in  the  execution  thereof  unl 
particular  provision  of  the  Code  requires  him  to  execute  the  same. 

03  By  N.  Y.  Code  Civ.  Pro.,  J  811,  where  a  statute  or  rule  requires 
"with  sureties,"  without  otherwise  indicating  the  number,  one  sufficient 
is  enough.     But  the  invariable  practice  is  to  require  two  sureties, 
viduals.     Goldmark  v.  Magnolia  Afetal  Co.,  28  App.  Div.  264,  61  N.  Y 
68.    One  surety  company  is  sufficient.     Code,  §  811. 

So  held,  also,  in  Iowa,  under  the  statute  provision  that  in  consti 
statute,  words  in  the  singular  may  be  extended  to  the  plural,  and  w 
the  plural  may  be  applied  to  the  singular.  Elliott  v,  Stevens,  10  lo 
(an  attachment  bond  with  only  one  surety  held  sufficient,  although  t; 
employed  the  word  "sureties"). 
*    04  N.  Y.  Gen.  Rule.  5. 

06  The  rule  has  been  held  not  to  apply  to  one  who  has  left  practice  f 
than  a  year  and  en/oraged  in  other  Dusiness.     Stringham  v.  Stewart, 
Civ.  Pro.,  R.,  420;  Evans  v.  Harris,  47  N.  Y.  Super.  Ct.  366  (an  underi 
But  the  court  may  reject  any  attorney. 
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taking  so  signed  is  approved  and  accepted  bj  the  party,  the  surety 
will  be  held  liable.^ 

5. naming  obligors."] — To  render  a   bond   satisfactory, 

all  ^ho  execute  it  should  be  named  in  it.  One  who  executes  it, 
though  not  named  in  it,  is  bound  ;®^  yet  the  addition  may  affect 
the  liability  of  sureties  who  had  previously  executed  it.®** 

The  failure  of  one  named  in  a  bond  as  an  obligor,  to  execute 
it,  does  not  alone  vitiate  it  as  to  those  who  do  execute  it.^ 

6. describing  sureties.'] — It  is  not  essential  that  those 

who  execute  as  sureties  be  described  as  sureties  in  the  bond,  even 
under  a  statute  requiring  it  to  be  executed  by  surety,  especially 
if  the  recitals  show  who  are  the  parties  to  the  proceeding ;  ^^  but 
designating  them  as  sureties  may  be  a  convenient  protection  of 
their  rights  as  such  if  they  should  be  called  on  to  respond.^ 

7. words  of  joint  or  several  obligation.] —  If  the  obligors 

simply  bind  themselves  jointly,  at  common  law,  all  must  be  sued 
if  any,  so  long  as  living,^  but  the  death  of  a  surety  would  dis- 
charge his  estate.* 

If  they  bind  themselves  "  jointly  and  severally,"  at  common  law 
any  one  may  be  sued,  or  all,  but  not  more  than  one  and  less 
than  all.*  Under  the  Codef  any  number  may  be  sued  without 
the  others. 

MWilmont  v.  Meserole,  16  Abb.  Pr.  (N.  S.)  309;  American  Surety  Co.  v. 
Crow,  22  Miflc.  673,  49  N.  Y.  Supp.  946;  Tessier  i;.  Crowley,  17  Neb.  207, 
22  Northw.  Rep.  422. 

VT Exp,  Fulton,  7  Cow.  (N.  T.)  4S4  (holding  such  bond  sufficient  on  appeal) ; 
8.  P.,  Decker  v.  Judson,  16  N.  Y.  439;  George  v.  Tate,  102  U.  S.  564. 

Foamier  r.  Cyr,  64  Me.  32;  Ahrend  v,  Odiome,  125  Mass.  50  (names  of 
obUgors  left  blank). 

McLain  r.  Simington,  37  Ohio  St.  484  (name  of  surety  omitted  from  body 
of  undertaking). 

S8  Decker  v,  Judson,  16  N.  Y.  439. 

WEverett  v.  Mitchell,  23  App.  Div.  332,  48  N.  Y.  Supp.  303. 

100  Shaw  V,  Tobias,  3  N.  Y.  188;  Board  of  Trustees  v.  Scheik,  10  Bradw. 
(111.)  51,  14  Chic.  L.  N.  211   (official  bond).    See  page  32,  paragraph  16. 

1  Sterens  v.  Richardson,  20  Blatchf.  53,  9  Fed.  Rep.  191. 

2  Gere  r.  Clarke,  6  HiU,  350;  De  Agreda  v.  Mantel,  1  Abb.  Pr.  130. 
»Wood  r.  Fiak,  63  N.  Y.  245;  otherwise  by  N.  Y.  Code  Civ.  Pro.,  §  758. 

4  Leonard  v.  Spiedel,  104  Mass.  356;  Minor  v,  Alex.  Mech.  Bank,  1  Pet. 
(U.  S.)  46. 

5  N.  Y.  Code  dr.  Pro.,  I  454;  Toucey  v.  ScheU,  15  Misc.  350,  37  N.  Y.  Supp. 
879. 
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Under  the  Code  a  bond  executed  by  a  surety  or  sTiretiei 
prescribed  by  that  Code,  must,  where  two  or  more  persons  exi 
it,  be  joint  and  several  in  form.* 

8. words  of  representcUion.'] — It  is  essential  to  ai 

ceptable  bond  that  it  purports  to  bind  the  heirs,  executors 
administrators  of  the  obligor,^  if  the  obligor  be  a  natural  pe 
If  a  corporation,  the  appropriate  word  is  "  successors/' 

9.  Parties, —  Obligee.] — To  render  a  bond  satisfactory, 
obligee  should  in  some  unmistakable  manner  be  designate 
the  instrument.® 

If  the  statute,  rule,  or  order  under  which  it  is  given  doe 
designate  the  obligee,  the  bond  may  properly  designate  the 
for  whose  protection  the  security  is  given.® 

10. words  of  joint  or  several  interest, 1 — If  it  is  d< 

that  the  bond  shall  secure  separate  interests,  so  that  if  eithe 
of  several  obligees  is  injured  by  a  breach  he  may  sue  i] 
own  name  without  having  to  join  the  others,^^  it  is  belt 

•  N.  Y.  Code  Civ.  Pro.,  |  812.  A  failure  to  obey  the  section  does  not 
the  sureties.    Denike  v.  Denike,  61  App.  Div.  492,  70  N.  Y.  Supp.  629. 

7  Schenke  v.  Rowell^  1  Abb.  N.  C.  296  (where  an  instrument  not  ex 
binding  heirs,  executors  and  administrators  was  set  aside  as  not  con 
with  a  statute  requiring  a  bond  as  security  for  costs) ;  a.  p.,  17  Fed.  Rt 

If,  however,  such  a  bond  were  accepted  and  acted  on,  the  heirs,  etc., 
be  held  liable  under  the  statute  as  to  liability  of  representatives.  N.  ^ 
Civ.  Pro.,  §§  758,  1837.    Contra,  Taylor  v,  Grace,  6  No.  Car.  66. 

8 Preston  r.  Hull,  23  Gratt.  (Va.)  600,  602  (where  it  was  held  that 
payable  to  "blank"  was  a  nullity,  and  that  an  ajsrent  with  parol  av 
could  not  insert  a  name  as  obligee  and  render  it  valid).  Contra,  Mai 
Sav.  Inst.  V.  N.  Y.  National  Exch.  Bank.  42  App.  Div.  147,  59  N.  Y.  Si 

©Bigler  v.  V^aller,  12  Wall.  142,  149.  A  bond  given  to  plaintiff 
benefit,  which  names  him  as  obligee,  where  the  statute  requires  the  1 
run  to  the  people,  is  enforcible  as  a  common  law  bond.  Carl  v.  Meyer,  i 
IMv.  6,  64  N.  Y.  Supp.  1077;  s.  p.,  Brown,  etc.,  Co.  v.  Ligon,  92  Fed.  R« 
People  V.  Love,  19  Cal.  676.  Compare  Witherbee  t%  Witherbee,  55  At 
181,  66  N.  Y.  Supp.  1036. 

Where  a  statutory  bond  is  given  to  an  officer  for  the  benefit  or  prote 
a  party  to  the  action  or  a  third  person,  or  to  a  party  for  the  benefit  of 
or  any  other  one  interested,  it  may,  unless  the  statute  otherwise  pr< 
be  enforced  by  an  action  in  the  name  of  the  obligee  (for  he  is  a  trusts 
express  trust),  or  in  the  name  of  the  person  intended  to  be  protected 
is  the  real  party  in  interest).  See.  for  instance.  People  r.  Horton, 
176:  Barnes  r.  Webster,  16  Mo.  258;  Sheppard  r.  Collins,  12  Io\^ 
Dutton  V.  Kelsey,  2  Wend.  615;  People  v.  Holmes,  5  id.  193. 

In  absence  of  a  statutory  provision,  action  must  be  brought  in  i 
obligee.    Henricus  r.  Englert,  137  N.  Y.  488. 
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express  the  penal  clause  accordingly,  as  running  to  them  or  either 
of  them,  or,  if  there  are  more  than  two,  to  them  and  each  or  any 
of  them,  as  there  is  some  difference  of  opinion  whether  without 
special  words  of  severance  an  action  by  less  than  all  would  lie.^^ 

11. words  of  representation.'] — It  is  usual  but  not  es- 
sential to  the  validity  of  the  bond  that  it  be  expressed  as  running 
to  the  obligee,  his  executors,  administrators,  and  assigns,  if  he  be 
a  natural  person;  if  a  corporation,  to  the  successors  and  assigns. 

Some  forms  in  use  mention,  in  connection  with  the  obligee 
and  before  executors,  etc.,  "  his  certain  attorney."  But  this  can 
only  lead  to  uncertainty.  Without  this  clause  an  attorney  duly 
anthorized  could  require  and  receive  payment;  and  if  the  clause 
is  intended  to  confer  authority  on  the  existing  attorney  or  record 
to  do  so,  it  is  of  doubtful  adequacy.  The  word  "  certain  "  cannot 
make  that  certain  which  is  not  so  without  it. 

12.  Date.] —  To  render  a  bond  acceptable  it  should  be  dated, 
although  it  is  not  essential  to  its  validity,  unless  required  by  the 
statute,^  since  a  bond  takes  effect  only  from  the  time  of  its  de- 
livery,^^  and  the  day  of  the  delivery  may  be  shown  whenever  it 
becomes  material." 

In  the  common  law  form  still  so  uniformly  in  use  in  many 
parts  of  the  country,  the  date  and  the  statement  that  the  parties 
have  af&xed  their  seals,  are  inserted  at  the  end  of  the  penal  clause, 
and  before  the  condition. 

13.  Condition,  and  recitdls.] —  The  object  of  the  condition  is 
to  state  the  acts,  a  performance  of  which  on  the  part  of  the  obligor 
or  others  will  exonerate  him  from  liability  for  the  penalty;  and 
in  order  to  define  the  liability  of  the  obligors  according  to  the 

10  The  objection  to  this  course  is  that  a  recovery  by  a  part  might  possibly 
exhaust  the  penalty  and  leave  others  remediless. 

n  Affirmative. — Alexander  v,  Jacoby,  23  Ohio  St.  358. 

Negative. — Tinslar  v.  Malkin,  12  Weekly  Dig.  (N.  Y.)  630  (dismissing 
complaint  by  one  of  two  joint  obliges  on  an  attachment  bond). 

isPInmpton  r.  Cook,  2  A.  K.  Marsh.  (Ky.)  450.  ("The  act  of  assembly 
under  which  •  these  proceedings  were  had  does  not  require  the  bond  to  be 
dated;  and  at  common  law  a  bond  without  a  date  is  as  valid  as  one  with  a 
date.    The  want  of  a  date,  therefore,  cannot  vitiate  the  bond." — Per  Curiam. ; 

"ReiUy  r.  Dodge,  42  Hun  (N.  Y.),  646. 

i«  Pierce  v,  Richardson,  37  N.  H.  306,  313  (where  a  bond  executed  on 
Saturday  waa  by  mistake  dated  on  Sunday). 

Foamier  v,  Qrr,  ^  Me.  32  (where  the  date  had  been  left  blank). 
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circumstanceB  and  object  with  which  the  bond  is  given,  and  aS 
evidence  of  its  actual  consideration,  the  circumstances  and  ob; 
should  be  carefully  stated  in  a  recital  introducing  the  conditi 
because  the  recitals  are  regarded  as  expressing  the  precise  inl 
of  the  parties,  and  are  held  to  limit  and  control  the  conditio 
and  are  evidence  against  the  obligors  of  the  facts  recited.^^ 

In  drawing  a  bond  to  secure  payment  of  any  judgment 
decree  that  may  be  recovered,  it  should  be  observed  that  sue 
bond  does  not  necessarily  postpone  its  enforcement  pending 
;>eal  from  such  a  judgment ;  "  but  it  will  cover  a  judgmeni 
decree  in  an  appellate  court*®  unless  the  terms  of  the  bond 
dicate  otherwise.  Such  a  bond  will  cover  a  deficiency  judgn 
in  foreclosure."  The  fact  that  there  was  a  statutory  securitj 
appeal  will  not  impair  the  remedy  on  the  bond.^ 

A  bond  to  pay  moneys  if  recovered,  may  mean  actual  co 
tion^^  or  beneficial  realization  of  an  equivalent,  as  in  case 
strict  foreclosure  in  lieu  of  foreclosure  and  sale,^  and  thui 
not  enforcible  merely  on  recovery  of  judgment, 

14.  Seal.l — ^At  conmion  law  a  seal  is  essential  to  a  bond 
there  should  be  a  separate  seal  for  each  obligor.*^    An  instrui 

16  Winters  v.  Judd,  59  Hun  (X.  Y.),  32;  Mayor  v.  N.  Y.  Refrigeratinj 
146  N.  Y.  210;  O'Brien  v.  Murphy,  175  Mass.  253;  Bennehan  v.  Webb,  6 
(N.  C.)  Law.  57. 

In  Sonnebom  v.  Libbey,  102  N.  Y.  530,  it  was  held  that  a  bond  gi^ 
pursuance  of  an  order  is  to  be  construed  together  with  the  order,  and 
general  words  in  the  bond  are  restrained  by  the  terms  of  the  order. 

The  recital  may  hold  the  obligors  liable,  notwithstanding  a  mistake  1 
judgment  intended  to  be  secured.  Souvais  f>.  Leavitt,  53  Mich.  57 
Northw.  Rep.  261. 

16  The  recital  of  a  material  fact  estops  the  signers  of  the  instrument 
denying  that  fact  when  sued  upon  the  instrument.  Johnston  v»  Smi 
Hun.  171. 

The  recital  of  another  instrument  will  let  that  instrument  in  ev 
without  proof  of  its  execution.    Clark  v.  Mix,  15  Conn.  162. 

iTWadsworth  v.  Green,  1  Sandf.  78   (lessors'  agreement  to  return 
paid  for  lease  if  their  title  should  under  judicial  decision  be  held   i] 
held  enforcible  on  getting  a  judicial   decision  of  any  competent   tri 
T  ithout  decision  of  court  of  last  resort). 

iSRynearson  v.  Fredenburg,  42  Mich.  412. 

WW. 

20  Smith  r.  Falconer,  11  Hun,  481. 

21  Ogden  V.  Des  Arts,  4  Duer.  276. 

Even  without  suit    Wood  v.  Young,  5  Wend.  620. 

22  Morgan  v.  Plumb,  0  Wend.  287. 

28  West  V.  Eau  Claire,  80  Wise.  31;  Bamet  v,  Abbott.  43  Vt.   120. 
eital  that  the  bond  is  sealed  will  control.     Met.  Life  Ins.  Co.   r.   1 
124  N.  Y.  47. 
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without  a  feeal  is  not  a  compliance  with  a  statute  requiring  a 
bond.^    In  some  States  a  statute  dispenses  with  seal. 

But  even  where  a  seal  is  requisite,  the  party  for  whose  benefit 
the  bond  is  given  may  waive  it  and  enforce  an  unsealed  instru- 
ment as  a  common-law  obligation,  if  it  is  valid  in  other  respects.^ 

It  is  always  for  the  interest  of  the  party  taking  a  sealed  in- 
strument to  mention  in  the  instrument  itself  that  it  has  a  seal 
a£Sxed,  for  in  some  eases  this  aids  proof  in  case  of  the  loss  of 
the  seal  or  the  omission  to  indicate  the  seal  in  making  a  copy  used 
as  secondary  evidence. 

15.  ExecviionJ] — Bonds  tendered  in  legal  proceedings  should 
be  executed  by  the  obligor  in  person,  or  by  an  attorney  duly  au- 
thorized by  a  proper  power  under  seal.^ 

Where  the  obligor  .signs  in  person,  it  is  not  necessary  that  it 
be  done  in  the  presence  of  a  subscribing  witness.  It  is  suffi- 
cient that  the  obligor  acknowledges  the  instrument  as  his  deed  in 
the  presence  of  the  witness  and  desires  him  to  attest  it.^ 

Where  the  obligor  is  illiterate,  or  blind,  or  deaf  and  dumb,  etc., 
the  contents  of  the  bond  should  be  accurately  made  known  to  him 
in  some  proper  manner  before  execution,  in  order  to  render  the 
bond  binding  upon  him.^ 

Bonds  given  under  penal  requirements  must  be  exacted  only  in 
strict  compliance  therewith.^ 

M Tiffany  r.  Lord,  G5  N.  Y.  310;  State  v.  Thompson,  40  Mo.  188  (holding 
it  error  to  give  Judgment  for  plaintiff  on  an  instrument  purporting  to  be  a 
bond,  but  not  sealed). 

«» Kelly  r.  McCormick,  28  N.  Y.  318,  aff'g  2  E.  D.  Smith,  503;  Board  of 
Edneation  v.  Fonda,  77  N.  Y.  350,  and  cases  cited;  County  of  Redwood  v. 
Tower,  28  Minn.  45;  Stegman  v.  Hollingsworth,  60  Hun,  570,  14  N.  Y.  Supp. 
465. 

ttBasham  v.  Com.,  13  Bush  (Ky.),  36. 

The  common  law  rule  that  the  writing  of  the  obligor's  name  by  a  third 
person  at  the  request  and  in  the  presence  of  the  obligor  is  sufficient,  is  not 
ahrajTS  applicable  under  the  statutes  regulating  practice.  See,  for  instance, 
Billington  r.  Commonwealth,  3  Ky.  L.  Rep.  10. 

In  Rhode  Island  v.  Louthain,  8  Blackf.  413,  where  a  bond  signed  by  an 
agent  haying  only  parol  authority  was  immediately  afterwards  shown  to  the 
obligor,  who  acknowledged  it  to  be  his  act  and  deed,  it  was  held  sufficient 
eHdfenoe  of  execution  to  go  to  a  jury.  s.  p.,  Manh.  Life  Ins.  Co.  v,  Alexander, 
80  Hun,  440,  35  K.  Y.  Supp.  325;  aff'd,  158  N.  Y.  732. 

To  contrary  effect  is  Price  v.  State,  12  Tex.  App.  235  (where  bail  bond 
was  held  Toid  although  principal  obtained  his  liberty  by  it). 

>rPequawkett  Bridge  v.  Mathes,  7  N.  H.  230. 

» Green  r.  North  Buffalo  Township,  56  Pa.  St.  110,  114. 

» People  ear  reL  v,  Higgins,  151  N.  Y.  570;  Decker  v.  Judson,  16  N.  Y.  430; 
People  r.  Mitchell,  4  Sandf.  466. 


32  Abbott's  practice  avi>  forms. 

16.  —  conditional.'] — If  those  first  signing  a  bond  desi 
to  be  bound  unless  all  whom  they  expect  to  sign  do  so,  they 
declare  their  execution  of  it  to  be  on  this  condition;^  an 
should  for  convenience  of  evidence  be  expressed  in  the  b( 
signature. 

17.  Blanks,] — ^At  common  law  a  bond  executed  with  a 
for  the  condition'^  is  not  valid ;  nor  would  it  be  even  if  af t< 
filled  in,  unless  the  filling  in  is  otherwise  authorized  or  n 
But  a  bond  with  a  blank  for  the  amount  of  the  penalty,^  oi 
sum  to  be  secured,®^  executed,  even  by  a  surety,  in  that  con 
with  oral^  authority  to  fill  the  blank,  will  bind  him,  even 
the  agent  exceeds  his  authority  as  to  the  amount. 

But  the  usual  authority  to  fill  blanks  and  make  alte 
necessary  to  completing  the  security,  does  not  sanction 
tions  after  delivery.*** 

18.  Acknowledgment,  approval,  filing,  etc,  defects,  and 
ing.] — The  rules  as  to  acknowledgment,  judicial  approval 
fication,  and  filing,  and  as  to  defects  and  amendment,  will  1; 
conveniently   stated   in  connection  with  the  subject  of 
takings. 

In  the  application  of  those  rules  to  Bonds,  it  may  be  add 
the  lack  of  a  seal  is  equally  amendable  with  other  defects 

FORM  No.  35. 
Bond  given  in  reference  to  a  legal  proceeding. 

Know  all  men  by  these  presents,  that  the  undersigned 
of  [^naming  residence],  land  if  it  is  desired  to  indicate  reh 

30  City  of  Los  Angeles  t\  Melius,  59  Cal.  444,  450 ;  Bangs  V,  Banp^s 
41 ;  Russell  r.  Freer,  66  N.  Y.  67.  Failure  of  the  principal  to  execute 
affect.    0*Hanlon  v,  Scott,  86  Hun,  44,  35  N.  Y.  Supp.  31.    In  State 
57  Ark.  64,  notice  to  the  obligee  was  predicated  upon  the  names  of 
signing  appearing  in  the  bond. 

81  Matter  of  Fitch,  3  Redf.  Surr.    (N.  Y.)    457;   Fitzgerald  v,   SI 
111.  234. 

82  Gary  r.  The  State.  11  Tex.  App.  527,  4  Tex.  L.  J.  487. 
liBEwp.  Kerwin,  8  Cow.   (N.  Y.)   118. 

34  Lee  Co.  r.  Welsing,  70  Iowa,  198 ;  Exp,  Kerwin,  aupra, 

MExp.  Decker,  6  Cow.    (N.  Y.)   59    (the  court  saying  that  such 

could  not  extend  beyond  delivery). 

36 Hunter  r.  Ladd,  2  111.    (1  Scam.)    551;  People  v,  Rensselaer, 

(N.  Y.)   174.    The  court  is  given  by  statute  power  to  amend  a  bond 

tunc  upon  the  application  of  the  party  executing  it.     N.  Y.  Code 

I  730. 
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the  obligors,  may  add,  as  principal,]  and  C.  D.  and  E.  F.,  of 
l_r evidences] J  [as  sureties,]^  am  held  and  firmly  bound  to  [Aere 
name  the  beneficiary;^  or,  "  the  people  of  the  Stale  of  New 
York;"  or  the  pvhlic  officer  or  trustee,  as  may  be  required  by 
the  order  or  statute  under  which  the  bond  is  given],  in  the  penal 
5iim  of  dollars  ($  ),  to  be  paid  to  said  obligee[s], 

or  to  his  [or,  their]  executors,  administrators  or  assigns  [or  if 
the  obligee  is  a  corporation,  or  officer,  or  trustee,  or  to  his  or,  its  — 
or,  their  —  successors  or  assigns],  for  which  payment  well  and 
truly  to  be  made  I  bind  myself,  my  [^or,  if  there  is  more  than  one 
obligor,  we  bind  ourselves,  our  and  each  of  our]  heirs,  executors 
and  administrators,  jointly  [and  severally]  ^  firmly  by  these 
presents. 

Sealed  with  my  \_or,  our]  seal  [s],  dated  this         day  of  , 

19     . 

[//  recitals  are  desired  insert  them  here,  commencing  — 
Whereas  : — ] 

\^For  forms,  see  the  various  proceedings,  such  as  Arrest,  Attach- 
ment, Injunction,  Receiver,  etc.,  and  continue  —  Now,  theee- 
FOEE,  the  condition  —  etc.,  as  in  next  paragraph."] 

The  condition  of  this  obligation  is  such,  that  if  [here  state 
condition  according   to  the  statute,  judgment  or  order,   under 
which  the  bond  is  given'] ,  then  this  obligation  is  to  be  void ;  other- 
wise of  full  force  and  effect.     [^Signatures  and  seals,'] 
Signed,  sealed,  and  delivered 
in  presence  of 

[signature  of  tvitness.] 

37  Under  N.Y.  Code  Civ.  Pro.,  I  811,  surety    signing   it   because   not   also 

the  party,  or  principal  need  not  join  executed  by  another   named  therein 

with  the  sureties  unless  the  bond  is  as   surety.     Everett  v.  Mitchell,   23 

given   under  a  provision  of  the  act  App.  Div.  332,  48  N.  Y.  Supp.  303. 

which  requires  him  to  **  execute "  it.  The   words    "  we   and   each   of   us 

Sureties  in  a  bond  required  by  the  bind  ourselves."  etc.,  held  equivalent 

Code  must  be  residents  of  the  State.  to  jointly  and   severally.     Epis.   Ch. 

/d.,  I  812.     Practicing  attorneys  are  of  St.  Peter  t;.  Varian,  2B  Barb.  644. 

not  competent.     Gen.  Rule  5.  To  enable  an  obligee,  at  common 

One    surety   is    enough    if   he   can  law,  to  sue  any  part  of  several  nbli^- 

justify    in    the    full    amount,    even  ors  in  a  bond  instead  of  compelling 

where  the  provision  of  the  act  re-  him  to  sue  one  or  all,  the  following 

quires    "sureties;"    otherwise,    if    it  language  may  be  used:     ''For  which 

specifies   two  or  more.     Id.,   |    811.  payment,  to  be  well  and  truly  made, 

Two    are    usually    required    by    the  we  bind   ourselves   and   each   of   us, 

courts.  and  any  two  or  three  [or,  two,  three, 

88  A   bond   given  by  two  or  more  or  four]  of  us  jointly,  severally,  and 

obligors,  under  that  act,  unless  other-  respectively,    firmly    by    these    preB- 

wise    expressly    prescribed    by    law,  ents."      By    N.    Y.    Code    Civ.    Pro., 

must  be  joint  and  several  in  form.  §  4.54,  plaintiff  may  sue  all  or  any 

Code  Civ.  Pro..   |  812.  of  the  persons  severally  liable  on  the 

A  bond   is   not   invalid  as  to  the  same  instrument. 

8 
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[Acknowledgment  or  proof  as  in  Forms  1  or  6.]'* 
[Affidavits  of  sufficiency;  see  next  Form.'} 
[For  Forms  for  Justification  and  Approval,  see  Forms 
Undertakings,  page  477,  cfc] 
[File  with  clerk  of  the  court.}  ^ 

FORM  No.  36. 
Affidayit  of  sufficiency  of  msxttjM 
[Venus.'] 

C.  D.,  one  of  the  sureties  named  in  and  who  executed  th( 
going  bond,  being  duly  sworn,  says  that  he  is  a  resident 
State  of  New  York,  and  a  householder  [or,  freeholder]  i 
State,  and  is  worth  the  sum  of  [here  insert  penalty  of  baud 
all  the  debts  and  liabilities  which  he  owes  or  has  incurred 
exclusive  of  property  exempt  by  law  from  levy  and  sale  un 
execution. 

[Jurat.]  [Signatn 

[Under  N.  Y.  Code  Civ.  Pro.,  §  812,  this  must  he  suh 
to  the  bond,  and  thus  separate  title  is  unnecessary.] 

FORM  No.  37. 
Recitals  and  condition  of  bond  given  to  indemnify  surety.^ 

[As  in  Form  36,  to  place  indicated  for  recitals]. 
Whereas,  at  the  request  of  the  [obligors]  and  on  the  s< 
hereof,  A.  B.  has  become  surety  for  said  [obligors]  on  a 
bond  [describe  its  general  character,  or,  whereof  a  copy  is  a: 
hereto  marked  A]  ;^ 

Now,  Therefore,  the  condition  of  this  obligation  is  that 
said  [obligors]  shall  and  will  at  all  times  indemnify  an 
indemnified  the  said  A.  B.  from  and  against  any  loss,  da 
costs,  counsel  fees  and  expenses  whatsoever,  which  said  A.  1 
or  may,  for  any  cause,  at  any  time,  sustain  or  incur  by  rei 
in  consequence  of  his  having  executed  said  bond,  then  this 
tion  to  be  void,  otherwise  to  remain  in  full  force  and  virtiK 
' 

89  A  bond   given   in  an  action  or  tice    is    to    present   a    separ 

proceeding  must  be  acknowled/sfed,  or  davit  for  each, 
proved,  and  certified,  in  like  manner  «  Adapted  from  American 

as  a  deed  to  be  recorded.    N.  Y.  Code  Co.  t?.  Thurber,  121  N.  Y.  6.5 
Civ.  Pro.,  fi  810.  Rule  V.  Gen.  Rules.  48  It  may  be  useful  to  inc 

40  N.  Y.  Code  Civ.  Pro.,  |  816.  At-  the  entire  bond,  which  wil 
tomey  for  party  must  file.  Rule  IV,  fected  by  such  a  reference.  1 
Gen.  Rules.  N.  Y.  Ref.  Const.  Co.,  82  B 

41  The  statute  (Code  Civ.  Pro.,  31  N.  Y.  Supp.  714;  M« 
I  812)  requires  "the  affidavit  of  Blossom,  4  N.  Y.  Supp.  489; 
each  surety,"  and  the  general  prac-  Leonard,  112  Ala.  206. 
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FORM  No.  38. 
Recitals  and  condition  of  bond  of  indemnity  to  sheriff. 

[As  in  Form  35,  to  place  indicated  for  recitals.^ 

Whereas,  the  above  bounden  A.  B.  duly  recovered  a  judgment 
against  M.  N.  in  the  Supreme  Court  for  the  county  of  , 

for  the  sum  of  dollars  damages  and  costs,  upon  which 

judgment  execution  has  been  issued,  directed  and  delivered  to  the 
aforesaid  [sheriff},  commanding  him  that  he  should  satisfy  said 
judgment  out  of  the  property  of  said  M.  N.  within  said  county: 
and 

Whereas,  certain  goods  and  chattels  appearing  to  belong  to  said 
M.  X.,  [and  which  have  been  levied  upon  by  said  —  sheriff  — 
under  said  execution,]  are  claimed  by  divers  persons  to  bo  subject 
to  their  certain  liens  [or,  are  claimed  by  one  O.  P.  to  belong  to 
him;] 

Xow,  Therefore,  the  condition  of  this  obligation  is  such  that  if 
the  above  bounden  [obligors']  shall  well  and  truly  save,  keep,  and 
bear  harmless,  and  indemnify  the  said  [sheriff] ,  and  all  and  every 
the  persons  aiding  and  assisting  him  in  the  premises,  of  and  from 
all  damage,  liability,  costs,  expenses,  actions  and  judgments  that 
shall  or  may  at  any  time  arise,  accrue,  or  be  brought  against  him, 
them,  or  any  one  of  them,  as  well  for  the  levying  and  making  sale 
under  and  by  virtue  of  such  execution,  of  all  or  any  personal  prop- 
erty which  he  or  they  shall  or  may  judge  to  belong  to  said  Al.  X., 
as  well  as  in  entering  any  shop,  store,  building,  or  other  premises 
for  the  taking  thereof,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue.** 

FORM  No.  39. 
Condition  of  bond  of  deputy  sheriff  to  sheriff. 

The  condition  of  this  obligation  is,  that  the  said  [obligors2 
shall  save  and  keep  harmless  and  indemnified  the  said  , 

sheriff,  as  aforesaid,  from  each  and  every  act,  neglect  or  default 
of  the  said  [deputy]  of  whatsoever  nature  or  character,  touching 
and  concerning  the  execution  and  return  of  all  such  judgments, 
process,  writs,  and  warrants  of  whatsoever  nature  as  are  or  shall 
be  delivered  to  the  said  sheriff;  and  shall  also  save  and  keep  harm- 
less and  indemnified  the  said  ,  sheriff,  from  and  against 

♦*  Such  a  bond  will  be  pfesuxned  to  v,  VS^oodniff,  83  N.  Y.  618.     See,  as 

relate  onlv  to  property  already  levied  to  principles  of  construction  of  such 

HTJon.  without  proof  that  the  plain-  a  bond,   Gamble  v.   Cuneo.  21   A  op. 

tiff  in   the   execution   authonced   or  Div.  413.  47  N.  Y.  Supp.  648;  afTd, 

directed  the  mibsequent  levy.    Clark  162  N.  Y.  634. 
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all  issues,  fines,  demands,  costs,  liabilities,  and  charges  whatso- 
ever, hereafter  to  be  produced,  imposed,  prosecuted,  demanded,  or 
demandable  of  or  against  said  ,  as  sheriff  as  aforesaid, 

his  heirs,  executors,  or  administrators,  or  his  or  their  goods  or 
chattels,  lands,  or  tenements,  for  or  by  reason  of  any  other  neglect 
of  any  kind  whatsoever  of  the  said  [deputy^  in  executing  wrong- 
fully or  neglecting  to  execute  the  office  of  deputy  sheriff  for  the 
said  county  during  the  time  aforesaid.** 

FORM  No.  40. 
Condition  in  official  bond  of  dty  maraliaL 

The  condition  of  this  obligation  is  such,  that  if  the  said  M.  ^. 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit,  or  oppression,  the  above  obligation 
shall  be  void;  otherwise  to  remain  in  full  force  and  virtue.** 

« The   sureties   are   liable   to   the  ^e  in  Do  Sisto  v,  Stemmel,  68  App. 

sheriff's  executrix  for  the  amount  of  Div.  486,  69  N.  Y.  Supp.  431,  it  was 

judgments  paid  by  her  based  upon  held  that  the   surety  would  not  be 

services   of   keepers  improperly   em-  liable  for  the  failure  of  the  marshal 

ployed  by  the  deputy  to  guard  prop-  to    return    to    the    plaintiff    in    an 

erty  seized  under  an  execution.    Gor-  action  a  sum  of  money  deposited  by 

man  v,  Finn,  66  App.  Div.   165,  67  him   with   the   marshal   as   security 

N.   Y.   Supp.  646;   aff'd,  171   N.  Y.  upon   a   levy,   and   under  an   agree- 

029.  ment  between  them. 
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AETICLE  VIL 

Captions. 

1.  What  papers  shoiild  be  entitled.  FoBiiS. 

2.  Contents  of  caption.  (41)   Caption  of  a  paper  in  a  pro- 

3.  Several  parties.  ceeding,  not  in  an  action. 

4.  Proceedings    after  change  of  par-        (42)  Caption    of    a    paper     other 

ties.  than  an   order  of  court,  in 

y  —  after  writ  of  error  or  appeal.  an  action. 

6.  Several  causes. 

7.  Collateral  proceedings. 

1.  Whai  papers  should  he  entitled.'] — In  general,  all  papers 
in  an  action  or  a  special  proceeding  should  be  entitled  in  a  man- 
ner which  will  indicate  the  court  and  identify  the  action  or 
proceeding.  But  a  notice  or  similar  appendage,  at  the  foot  or 
on  the  back  of  a  paper  properly  entitled,  to  which  it  refers,  needs 
of  course  no  separate  title. 

2.  Contents  of  caption."] — The  caption,  or  title,  includes  the 
name  and  locality  of  the  court^^  and  the  names  of  the  parties. 
The  summons,*®  the  complaint,*^  and  the  judgment,  which  form 
permanent  parts  of  the  record,  and  will  be  relied  upon  in  future 
to  determine  questions  of  parties  and  jurisdiction,  should  name 
every  party;  and  if  there  are  diversities  of  name  and  capacity, 
all  should  be  indicated. 

In  papers  in  the  common  intermediate  proceedings  in  the 
cause  it  is  enough  after  specifying  the  court,  to  say  A.  B.  and 
others,  plaintiffs,  against  Y.  Z.  and  others,  defendants,  naming 
the  first  party  on  each  side  if  there  is  but  the  one  suit  pending 
between  them.*®  If  there  are  two  or  more  suits  in  which  the 
parties  are  identical,  the  papers  should  be  distinguished  by  adding 
in  the  blank  space  at  the  right  hand  of  the  title  No.  I,  No.  II, 
respectively;  and  it  will  be  fpund  very  essential  to  the  conve- 

4T  «*  Cole  Circuit  Court,"  in  the  caption  of  an  indictment,  held  sufficient  to 
indicate  the  Circuit  Court  of  Cole  County.    State  t?.  Meinhart,  73  Mo.  502. 

4S  Under  If.  Y.  Code  Civ.  Pro.,  S  417,  the  summons  must  contain  the  title 
of  the  action,  specifying  all  the  parties  to  the  action,  and  the  court  in  which 
the  action  is  broucrht;  if  the  action  is  brought  in  the  Supreme  Court,  the 
title  must  specify  the  name  of  the  county  in  which  plaintiff  desires  the  trial. 

^The  N.  Y.  Code  requirements  as  to  the  title  of  the  complaint  correspond 
with  those  of  the  summons.     ($481.) 

so  White  V.  Hess,  8  Paige  (N.  Y.),  544;  Jerauld  Co.  v.  Williams,  7  So.  Dek. 
196. 
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nience  of  the  practitioner  to  make  the  same  mark  distinctly 
title  upon  the  indorsement  of  each  paper. 

3.  Several  parties.^ — Formerly  it  was  the  practice  f( 
attorney  to  put  his  own  client's  name  first,  using,  if  th( 
was  defendant,  the  abbreviation  ctds.  (ad  8eclam=^9X  si 
to  connect  the  plaintiff's  name.  This  is  no  longer  goo 
tice. 

But  where  an  attorney  appears  for  one  or  more  of 
defendants,  the  others  of  whom  have  defaulted,  it  is  still  c 
to   mention   his  client's   name   as   the   first   defendant, 
"  impleaded  with  "  the  other  defendants. 

4.  Proceedings  after  change  of  parties  J] —  When  a  per 
ceased  to  be  a  party  by  death  or  amendment,  his  name  as 
is  dropped  from  thereafter  entitled  papers  and  the  nam( 
successor  in  the  action  is  substituted. 

5.  —  after  writ  of  error  or  appeal.'] — A  writ  of  error  i 
process,  and  needs  the  names  of  each  of  the  parties,"  a: 
fails  to  designate  them,  even  where  it  uses  a  firm  name, 
ing  to  include  partners  whose  names  are  not  given,  it  is 
dent;*^  and  if  it  appears  by  the  record  that  such  othe 
parties  below,  the  defect  of  the  omission  of  their  names  f 
writ  cannot  be  cured  by  amendment  unless  the  record  it^ 
plies  the  names.*^  Moreover,  the  name  of  the  plaintiff 
takes  the  first  place,  though  he  may  have  been  the  dc 
below;  hence  the  title  is  often  inverted. 

Ap  appeal,  on  the  other  hand,  generally  carries  up  tl 
entitled  as  it  was  below,  and  the  general  adoption  of  this 
under  Code  procedure,  instead  of  a  writ  of  error,"  has  i 
put  an  end  to  the  inconvenient  practice  of  reversing  the 
names." 

6.  Several  causes.l — If  one  proceeding  is  taken  in 
more  causes  at  once,  the  title  of  each  should  be  used,  oi 
the  other. 

siGumbel  v.  Pitkin,  113  U.  S.  646,  648. 

B2The  Protector.  11  Wall.  82. 

BSGumbel  v.  Pitkin  (a&oiTtf). 

M  N.  Y.  Code  Civ.  Pro.,  §  1293,  abolishes  the  writ  of  error. 

M  By  N.  Y.  Code  Civ.  Pro.,  |  1295,  after  an  appeal  is  taken  the  m 
Appellate  Court  must  be  substituted  for  that  of  the  court  below; 
the  title  shall  not*  be  changed  in  consequence  of  the  appeal. 
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7.  Collateral  proceedings,'] — Practitioners  are  sometimes  at  a 
loss  to  know  how  to  entitle  a  paper  in  a  collateral  proceeding. 
Under  Code  procedure  there  is  no  magic  in  a  title,  and  the 
question  generally  is,  simply,  has  the  proceeding  been  clearly 
identified  i  When  there  is  a  more  substantial  question  respecting 
the  title,  it  is  because  the  consequences  of  proceeding  in  the 
action  may  differ  from  the  consequences  of  initiating  a  new 
proceeding  which  requires  new  jurisdictional  facts,  and  may  in- 
volve different  limitations,  relief,  and  rights  of  appeal.  When 
this  question  is  determined,  the  sufficiency  of  the  details  of  the 
form  of  title  (except  in  any  process  or  pleading  in  which  the 
parties  are  not  otherwise  named)  depends  merely  on  its  making  a 
clear  identification  of  the  proceeding,  whatever  it  is;  and  any 
defects  which  do  not  impair  identification  ought,  under  the  Code 
procedure,  to  be  disregarded.  The  application  of  this  principle 
t>  summons,  complaints,  petitions,  judgments,  and  affidavits  and 
orders,  is  further  noticed  in  connection  with  those  subjects.  The 
rule  for  particular  classes  of  proceedings,  such  as  Contempt,  etc, 
will  be  stated  in  connection  with  those  subjects. 

FORM  No.  41. 
Caption  of  a  paper  in  a  proceeding,  not  in  an  action. 

Supreme  Court;  County  of  [^orj  other  courf]. 


In  the  Matter  of  the  Application 

of 

A.  B.,  an  Infant,  for  leave  to  sell  Real 
Estate  [or  other  brief  description  of 
object  of  proceeding]. 


To  THE  SUPBEMB  COUET  OF  THE  StATE  OF  NeW  YoEK  I 

The  petition  of  [etc.,  or  other  introduction  appropriate  to  the 
character  of  the  paper] ^  respectfully  shows: 
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FOKM  Ho.  4S. 
Csption  of  a  paper  in  an  action,  other  tlian  an  order  of  court 

[Name  of  courts  and,  if  Supreme  Court,  name  of  county 


INames  of  all  the  plaintiffs']  y 
against 


06 


Plaintiffs, 


[Names  of  all  the  defendants']  y^ 

Defendants, 


>-  [Action  Ko. 


or 


John  Doe,  and  others," 
against 
Richard  Eoe,  and  others," 


Plaintiffs, 


Defendants. 


or 


Plaintiffs, 


John  Doe,  and  others, 

against 

Richard     Roe,     impleaded     with     John 
Styles,  and  others,"* 

Defendants.^ 


6^  Appropriate  for  summoiiH,  com-  B8  Permissible    in    entitlii 

plaint,  and  jud^^nent;  see  N.  Y.  Code  papers  in  the  action. 

Civ.  Pro.,  §S  417,  418,  and  ante,  p.  37.  B9  Permissible,  after   othe 

67  Appropriate     if    two    or    more  ants  have  defaulted,  or  the  i 

actions     are    pending    between    the  fendant    is    proeecuting    an 

identical  parties;  ante,  p.  37.  etc. 
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AETICLE  Vin. 

CsaTIFICATBB. 


1  Kature  and  uae. 

(44)  Certificate     establishing     fact 

that    paper    has    not    been 

F0BU8. 

filed. 

(43)  General    form   of   official   cer- 

(45) Certificate    to    correctness    of 

tificate. 

copy. 

1.  Nature  and  use."] —  Where  a  sworn  officer  of  the  court  has 
cognizance  of  a  matter  within  the  scope  of  his  duty  —  as,  for 
instancey  a  clerk,  referee,  or  master  in  chancery,  or  a  sheriff  — 
and  it  is  desired  to  bring  the  matter  before  the  court  incidentally 
for  its  action,  the  court  will  usually  receive  and  act  on  his  simple 
ci?rtificate  of  the  fact  in  question,  if  the  matter  be  one  in  which 
he  stands  indifferent  between  the  parties.*^  But  if  he  is  con- 
cerned, as  where  the  contest  is  regarding  his  misconduct  or  his 
fees,  his  oath  is  required  imless  waived.  See  also  the  following 
Article  relating  to  Copies. 

FORM  No.  43. 
General  f  onn  of  official  certificate. 
Supreme  Court;  County  of  New  York." 


A.  B. 


Plaintiff, 


Y.  Z. 


Defendant. 


I,  M.  N.,  clerk  of  the  county  of  ^  [or,  referee  ap- 

pointed herein  by  order  of  this  court,  dated  the  day  of 

,19     ],  do  hereby  certify  that  Istating  fact  in  question']. 


[Date.] 


68 


[Signature  and  official  title,] 


euSee,  for  insUnce,  Abb.  Civ.  Jury  Brief   (2d  ed.),  651,  par.  13   (judges 
certificate  to  fact  entitling  party  to  costs  — N.  Y.  CJode  Civ.  Pro.,  fi  3248). 


n  If  the  title  does  not  indicate  the 
place  of  making  the  certificate,  or  if 
the  certificate  is  for  use  beyond  the 
jurisdiction,  insert  a  venue  below  it 
as  in  caae  of  an  affidavit. 

A  If    a   certificate   is  to   be   used 


without  the  jurisdiction  it  is  better 
to  state  that  the  officer  is  em- 
powered by  law  to  do  the  act,  as 
this  statement  will  usually  be  re- 
ceived as  prima  facie  proof, 
nif  the  certificate  is  to  be  used 
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FOKM  Ho.  44. 

Certificate  tliat  paper  has  not  been  filed*    (Under  H.  T.  Statute.)  < 

I,  M.  N.,  clerk  of  the  county  of  lor,  other  official 

do  hereby  certify  that  I  have  made  diligent  examination  ii 

oflSce^  for  [state  paper,  as,  the  certificate  of  incorporation  o 

A.  B.  Company]  and  that  it  cannot  be  found. 

In  Witness  Whebbof,  I  have  hereunto   set 

hand  and  official  seal  this         day  of  1 

[Official  [Signature.  J 

Seal]  [Title, 

FORM  No.  45. 

Certificate  to  correctness  of  copy.    (Under  H.  T.  Statutes.)  m 

[As  in  Form  43,  continuing:]   I  have  compared*'  the  forego 
with  the  original   [order  filed  in  my  office  on  the  < 

of  19     ]  aiid  that  the  same  is  a  correct  transcript  the 

from  and  of  the  whole  of  the  original. 

In  Witness  Whebbof,  [etc.,  as  in  Form 

without  the  jurisdiction,  it  is  better  next  article  on  copies,  p.  46,  as  t< 

to   add   a  testificandum   clause   and  less   formal    method   of   certificati 

official  seal,  if  there  be  one«  as  in  the  where  the  copy  is  intended  to  be  ua 

form  following.  upon    an    interlocutory    applicati 

64  Code  Civ.  Pro.,  fi§  021,  957-961.  and  not  as  evidence  upon  the  trial 

«A  certificate  is  defective  which  «7A  certificate  is  defective  whit 

fails  to  certify  to  such  fact  of  search.  fails  to  state  that  a  comparison  wi 

Briggs  t?.  Waldron*  83  N.  Y.  582.  made.    Nolan  i?.  Nolan,  36  App.  Di 

eeCode  Civ.  Pro.,  SI  957-061.    See  339,  54  N.  Y.  Supp.  975. 
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ARTICLE  IX. 

Copies. 

1.  Use  of  copies  instead  of  originals.      4.  Letter-press  copies. 

2.  Form,    and    correspondence    with       5.  Sworn  copies. 

original.  6.  Certified  copies. 

3.  Effect    of    omission    or    error    in      7.  Exemplified  copies. 

copy. 

1.  Use  of  copies  instead  of  originals.'] — In  the  case  of  papers 
addressed  to  the  court,  or  to  a  judge^  either  expressly,  such  as 
petitions,  and  bills  in  equity,  or  impliedly,  such  as  pleadings 
under  the  Code,  affidavits,  etc.,  the  originals  are  kept  by  the 
attorney,  or  filed  with  the  clerk  (as  elsewhere  explained) ;  and 
serrice  of  any  of  them,  when  required,  is  made  by  delivery  of 
a  copy  to  the  person  served. 

In  the  case  of  papers  proceeding  from  the  attorney  and  ad- 
dressed to  others  than  the  court  —  such  as  notices,  demands,  etc. 
—  service  is  made  by  delivery  of  the  original  to  the  person  ad- 
dressed, and  a  copy  is  preserved,  and  is  filed  when  filing  is 
reqtdred;  except  however  that  if  such  a  paper  is  properly  a  part 
of  the  record  —  as,  for  instance,  the  summons  —  it  is  served  by 
delivering  a  copy  to  the  person  to  whom  it  is  addressed,  so  that 
the  original  may  be  filed. 

In  the  case  of  process  addressed  by  attorneys  to  ministerial 
officers,  such  as  an  execution,  warrant  of  attachment,  etc,  the 
original  is  delivered  to  the  officer,  and  a  copy  kept  by  the  attorney, 
the  original  being  required  to  be  returned  by  the  officer,  with  his 
proceedings  thereon,  to  the  court  or  clerk. 

In  the  case  of  papers  which  require  the  allowance  or  authenti- 
cation of  the  court,  such  as  orders  of  court,  the  originals  are 
filed  and  entered,^  and  if  service  is  required  a  copy  is  delivered 
to  the  person  served.  Those  alloweid  or  authenticated  by  a  judge 
out  of  court,  are  filed,*^  or  held  in  the  possession  of  the  attorney 
obtaining  them  (or  by  the  ministerial  officer  to  whom  they  are 
addressed,  until  he  files  it  with  his  return), "'^  and  if  service  is 

V  Together  with  all  the  papers  used  or  read  on  the  motion.  N.  Y.  Gen. 
Rule  3. 

<»A8  a  rule  a  judge's  ew  parte  order  need  not  be  entered,  although  the 
papers  should  be  filed.  Albrecht  v,  Canfield,  92  Hun,  240,  36  N.  Y.  Supp. 
IMO. 

Ti>If  a  provisional  remedy,  or  a  state  writ,  the  attorney  procuring  it  must 
file  the  papers  upon  which  it  was  granted,  within  ten  days  after  service;  or 
the  order,  warrant,  or  writ,  may  be  vacated.   General  Rule  4. 


_i 
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required,  a  copy  is  delivered ;  but  in  order  to  put  the  person  served 
in  contempt  for  not  obeying,  the  original  with  the  signature  of 
the  judge  must  be  shown  at  the  time  of  delivering  the  copy/^ 

2.  Formy  and  correspondence  with  original.'] — All  papers  and 
copies  of  papers  must  be  fairly  and  legibly  written  or  printed,  in 
black  characters,  and  should  be  as  free  as  possible  from  erasures 
and  interlineations.'" 

A  copy  of  a  folioed  paper,  provided  for  an  adverse  party  or 
the  court,  must  be  folioed  to  correspond  with  the  original."" 

A  copy  of  a  paper  should  include  not  only  the  body  of  it,  but 
all  the  formal  parts,  the  title,  date,  signature,  address,  the  jurat, 
verification,  or  acknowledgment,  if  any,'  and  required  indorse- 
ments ;  in  short,  whatever  was  in  any  sense  a  part  of  the  document 
at  the  time  to  which  the  use  of  the  copy  as  a  representation,  or 
substitute  for  it,  relates.  These  should  be  transcribed  in  full. 
It  is  not  enough  to  substitute  a  memorandum  that  a  formal  part 
omitted  from  the  copy  was  upon  the  original. 

Original  signatures,  when  copied,  should  be  preceded  in  the  copy 
with  the  word  (signed)  in  parentheses;  a  seal  is  represented  by 
(l.  8.),  or  the  word  seal,  in  parentheses;  a  superscription  is  copied 
with  the  word  (addressed)  in  parentheses  prefixed;  and  a  post- 
mark may  properly  be  copied  by  transcribing  its  legend  in  ordi- 
nary straight  and  continuous  lines,  prefixing  in  parentheses  the 
word  (postmarked). 

When  a  copy  is  required  of  a  paper  having  an  indorsement 
.which  is  material  to  its  effect,  as,  for  instance,  a  file  mark  or 
notice,  the  better  practice  in  copying  the  indorsement  is  to  put 
it,  like  signatures,  postmarks,  etc,  at  the  foot  of  the  body  of  the 
instrument  within,  prefixing  the  word  (indorsed),  thus  leaving 
the  back  of  the  copy  free  for  a  fresh  indorsement  showing  that  it 
is  a  copy. 

3.  Effect  of  omission  or  error  in  copyJ] — Whether  omitting, 
from  a  copy  served,  a  signature,  jurat,  or  other  formality  con- 
tained in  the  original,  and  essential  to  its  validity,  is  fatal  to  the 

Ti  See,  for  example,  N.  Y.  Code  Civ.  Pro.,  §  610,  relating  to  aervioe  of  in- 
jiuction  order. 

T2  The  motion  will  be  denied  where  the  papers  submitted  to  the  court  are  so 
badly  written,  or  so  interlined  or  erased  as  to  be  illeinble.  Henry  v.  Bow,  20 
How.  Pr.  (N.  Y.)  215;  Johnson  v,  Casey,  28  How.  Pr.  492,  3  Robt.  710. 

73  N.  Y.  Gen.  Rules  19. 
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effect  of  the  copy,  depends  on  the  nature  of  the  paper.  If  the 
copy  is  in  the  nature  of  a  notice  of  a  hearing,  on  which  hearing 
there  will  be  opportunity  to  inspect  the  original  before  the  party 
serving  the  copy  can  take  any  step  dependent  upon  the  service,  a 
defective  copy  cannot  be  disregarded  merely  because  of  such  a 
defect  of  form;  and,  if  the  original  is  perfect,  the  court  may 
disregard  the  defect  in  the  copy  served,  and,  where  the  party  has 
not  been  misled,  should  usually  do  so.  This  is  the  rule  applicable 
to  affidavits  and  petitions  on  which  to  move  the  court,  whether 
served  in  advance  of  a  motion,  with  notice  of  motion,  or  with  a 
copy  of  an  ex  parte  order  obtained  thereon.'^* 

On  the  other  hand,  if  the  paper  is  in  itself  a  distinct  pro- 
ceeding, like  a  pleading,  the  party  should  be  held  to  abide  by  the 
copy  he  serves,^'  subject  to  the  power  of  the  court  to  relieve  him 
from  the  slip,^*  where  it  has  power  to  enlarge  the  time.*^ 

This  rule,  however,  should  be  taken  with  the  qualification  that 
if  the  party  served  desires  to  treat  the  copy  as  a  nullity  he  must 
return  it  promptly  with  notice  of  this  specific  objection,  or  he 
will  be  deemed  to  have  waived  the  irregularity.^® 

4.  Letter-press  copies  J] — Letter-press  copies  are  so  apt  to  be 
defective  that  their  use  for  service  or  filing  is  to  be  condemned.^* 
And  where  they  are  tolerated,  they  are  not  duplicates  in  such 
sense  that  each  can  be  treated  as  an  original,  but  they  are  only 
secondary  evidence. 

74  Barker  v.  Cook,  40  Barb.  (N.  Y.)  254  (motion  to  vacate  arrest  denied, 
where  the  copy  seryed  of  the  affidavit  on  which  it  was  ordered  did  not  con- 
tain any  signatures.  Chatham  Nat.  Bank  v.  Merchants'  Nat.  Bank,  1  Hun 
(X.  Y.),  702;  Union  Furnace  Co.  t?.  Shepherd,  2  Hill  (N.  Y.)  413;  Thiele 
9.  Chicago  Brick  Co.,  60  111.  App.  559;  Blake  v,  Eldred,  18  How.  Pr.  240. 

TSKnowles  r.  Fritz,  58  Wis.  216  (omission  to  copy  at  length  authentication 
of  oflScial  power  of  officer  before  whom  complaint  was  verified,  and  substitu- 
tion instead  thereof  of  the  words  **  certificate  of  clerk  of  court  under  seal 
attached,"  held,  to  prevent  plaintiff  from  requiring  a  verified  answer).  Gra- 
ham r.  McCoun,  6  How.  Pr.  (N.  Y.)  353  (omission  of  name  of  officer  before 
whom  answer  was  verified,  held,  to  entitled  a  plaintiff  who  had  served  a 
verified  complaint  to  return  the  answer  and  enter  judgment). 

T^Littlejohn  v.  Munn,  3  Paige  (N.  Y.),  280  (motion  to  strike  answer  from 
files  because  copy  served  had  no  copy  signature,  denied  on  defendant  paying 
costs  and  serving  a  perfect  copy). 

77  See  paragraphs  3  and  4  of  page  49  of  this  volume. 

TSHayward  r.  Grant,  13  Minn.  166;  N.  Y.  Code  Civ.  Pro.,  §  528;  Paddock 
r.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743  (defective  verification  waived 
imless  pleading  returned  or  notice  given  within  twenty-four  hours). 

TO  By  N.  Y.  Code  Civ.  Pro.,  §  796,  the  requirement  of  "  durable  paper  of 
good  material "  prevents  their  use.  Papers  typewritten  must  be  imprinted 
upon  16-lb.  paper,  in  black  ink. 
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5.  Sworn  copies.] —  What  is  here  said  of  sworn  copies  relates 
only  to  their  use  in  interlocutory  and  summary  applications  to 
the  court.  The  mode  of  proof  by  sworn  copy  on  the  trial  of  a 
i*ause  is  substantially  different. 

In  proceedings  before  or  after  trial  a  special  affidavit  to  the 
truth  of  a  copy  is  not  required,  except  in  producing  copies  instead 
of  the  books  of  a  foreign  corporation  under  the  statute,**  and  in 
proceedings  for  discovery  of  books  and  papers,  in  which  case  the 
party  ordered  to  make  discovery  is  sometimes  directed  to  do  so 
by  producing  sworn  copies.®^ 

In  other  proceedings  it  is  enough  to  annex  a  simple  copy  to 
the  affidavit  or  petition  in  which  it  is  mentioned,  and  referred 
to  by  the  words  "of  which  a  copy  is  hereto  annexed  (and  madu 
part  thereof)."  This  is  sufficient  prima  facie  proof  of  the  accu- 
racy of  the  copy  for  the  purposes  of  a  motion.®^  If  there  are  rea- 
sons for  demanding  further  proof  of  its  accuracy,  or  the  produc- 
tion of  the  original,  the  court  should  be  asked  to  require  it. 

6.  Certified  copies.'] — What  is  said  here  of  certified  copies  is 
said  only  in  reference  to  their  use  in  interlocutory  and  summary 
applications  to  the  court.  The  requisites  of  a  certified  copy,  to 
be  admissible  on  the  trial  of  a  cause,  are  somewhat  different 

Two  kinds  of  certified  copies  are  in  use.  In  one  the  clerk 
merely  adds  at  the  foot  of  the  copy  the  words  "  a  copy,"  with  his 
signature  and  his  official  seal.  In  the  other,  the  clerk  appends  a 
formal  certificate  that  it  has  been  compared  by  him  with  the  origi- 
nal, and  that  it  is  a  correct  transcript  therefrom  and  of  the  whole 
of  the  original,®^  adding  usually  also  the  official  seal,®*  as  is  usu- 
ally required  for  certified  copies  to  be  available  as  primary  evi- 
dence on  the  trial  of  issues  of  fact.  If  such  copy  is  offered  in 
another  jurisdiction  than  that  where  the  original  file  or  record  is, 
proper  authentication  of  the  clerk's  signature  is  usually  necessary, 
according  to  the  forms  given  in  the  articles  on  Acknowledgments 
and  Affidavits,  and  the  chapter  on  the  Means  of  Evidence. 

SON.  Y.  Code  Civ.  Pro.,  §  931. 

81  Under  Id.,  |§  803,  etc. 

82  Thompson  v.  Hewitt,  6  Hill   (N.  Y.),  264. 

88  N.  Y.  Code  Civ.  Pro.,  §  957.     See  Form  45,  ante. 

84  Id.,  $S  958,  959.     See  for  the  rules  as  to  full  certified  copies,  Abb.  Tr. 
Ev.  (2d  ed.)  336,  etc. 
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The  former  method  is  sufficient  when  a  certified  copy  is  re- 
quired in  practice,  in  the  course  of  proceedings  in  the  same  court 
as  that  in  which  the  original  file  or  record  is. 

In  proceedings  in  another  court,  it  is  the  safer  practice,  when  a 
certified  copy  is  relied  on  in  support  of  a  motion  or  other  applica- 
tion to  the  court,  to  take  a  full  certificate  such  as  would  be  evi- 
dence on  a  trial. 

As  certified  copies  are  in  practice  often  prepared  by  the  at- 
torney, and  sometimes  certified  by  the  officer  without  careful  ex- 
amination, a  scrutiny  of  its  accuracy  by  the  one  on  whom  such  a 
copy  is  served,  occasionally  proves  useful. 

7.  Exemplified  copies.] — An  exemplification  or  exemplifed 
copy  may  be  said  to  be  a  duplicate  of  the  record  or  the  document 
en  file,  authenticated  under  the  great  seal  of  the  State,  or  the  seal 
of  the  court,  with  a  certificate  from  the  authorities  appearing  to 
have  oflicial  custody  of  the  record,  that  they  have  caused  it  to  be 
exemplified.®^  This  method  originated  in  the  time  when  records 
^':ere  engrossed  on  parchment  rolls,  and  an  exemplification  was 
a  sort  of  repliqua  or  reproduction  of  the  form  as  well  as  the  con- 
tents of  the  original  scroll.®^  In  legal  effect  under  modern  proce- 
dure, an  exemplified  copy  does  not  differ  from  a  certified  copy 
except  that  it  is  still  required  by  some  statutes  for  the  purpose  of 
entering  and  adopting  a  judgment  of  one  court  in  the  records  of 
another  court.^  It  is  indeed  only  a  more  unusual,  and  therefore 
considered  as  a  more  solemn,  variety  of  certified  copy. 

aSee  Abb.  Tr.  Ev.  (2d  ed.).  See  chapter  on  Means  of  Evidence,  post, 
TOI.  II. 

MIt  wa8«  for  instance,  sometimes  used  as  a  substitute  for  the  original  on 
s  trial  by  the  record  of  an  issue  of  nul  tiel  record. 

WSee,  for  instance,  N.  Y.  Code  Civ.  Pro.,  §  1595  (judgment  in  partition,  to 
be  rerorded  in  other  counties). 

M,  H  2631,  2632,  etc.,  2695,  2703  (foreign  will  admitted  to  probate). 


48  Abbott's  pbacticb  and  fobms. 

ARTICLE  X. 

Extensions  of  Time. 

1.  Distinction     between      extension         5.  Length  of  time. 

and  stay  of  proceedings.  6.  Mode  of  computing  time. 

2.  Extension,  how  obtained.  7.  Moving  affi4ATit. 

9.  Extending    limits    fixed    hj   rule         8.  Duration  of  extension. 

or  practice.  0.  Notice  of  extension. 

4. by  statute.  10.  Vacating. 

1.  Distinction  between  extension  and  stay  of  proceedings,'] — ^A 
8tay  of  proceedings  does  not  extend  the  time  which  either  party 
has  for  doing  an  act,  although  it  incidentally  postpones  the  time 
for  doing  an  act  if  the  time  for  doing  it  has  not  yet  commenced 
running,  and  will  not  commence  while  the  stay  continues.  On 
the  other  hand  an  extension  of  time  does  not  effect  a  stay  of  any 
♦proceeding  except  by  delaying  those  of  such  a  nature  that  the 
right  or  obligation  to  take  them  does  not  arise  until  the  time  ex- 
tended has  passed. 

Thus  an  order  staying  plaintiff's  proceedings  does  not  extend 
defendant's  time  to  answer,®®  although  a  stay  of  plaintiff's  proceed- 
ings which  prevents  him  from  serving  his  complaint  would  of 
course  postpone  defendant's  answering.  On  the  other  hand  an  ex- 
tension of  time  to  answer  does  not  stay  plaintiff's  proceedings, 
any  further  than  to  postpone  his  right  to  proceed  as  in  default  of 
an  answer  until  the  extension  has  expired. 

2.  Extension,  how  obtained.'] —  Extensions  of  time  are  obtained 
either  by  consent,  in  which  case  a  written  stipulation  is  essential 
to  secure  against  retraction,®^  or  by  an  order  of  a  judge  author- 
ized to  make  an  order  in  the  action  applied  for  on  affidavit  show- 
ing the  grounds  therefor  and  what  previous  extensions,  if  any, 
have  been  granted  by  order  or  by  stipulation,  and  containing  an 

88  Piatt  V.  Townsend,  3  Abb.  Pr.  (N.  Y.)  9,  5  Duer,  668;  White  v.  Smith, 
16  Abb.  Pr.  109  n.;  McGown  v.  Leavenworth,  2  E.  D.  Smith,  24;  SniflTen  t?. 
Peck,  6  Civ.  Pro.  R.  (Browne)  188.  An  extension  of  time  is  not  a  "stay  of 
proceedings"  within  the  twenty-days  limit  on  ex  parte  chambers'  order  to 
stay,  under  N.  Y.  Code  Civ.  Pro.,  §  776.  Sisson  v.  Lawrence,  16  Abb.  Pr. 
259  n.,  25  How.  Pr.  435;  White  t?.  Anprel,  2  Civ.  Pro.  R.  (McCarty),  440; 
Condon  v.  Church  of  St.  Augustine,  14  Misc.  181,  35  N.  Y.  Supp.  382. 

89  N.  Y.  Gen.  Rule  11  requires  all  stipulations  to  be  evidenced  by  a  writing. 
See  explanations  as  to  Stipulations,  Article  XXIII  of  this  chapter. 
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oath  to  merits.^  Such  an  order  is  obtained  ex  parte,  except  as 
below  noted.®^ 

In  New  York  such  an  order  may  be  made  by  the  county  judge 
in  a  Supreme  Court  cause,  and  by  a  Supreme  Court  judge  in  the 
cases  respectively  stated  in  the  explanations  respecting  Motions.*^ 

When  the  time  to  serve  any  pleading  has  been  extended  twenty 
days  by  stipulation  or  order,  no  further  time  shall  be  granted  by 
order  except  upon  two  days'  notice  to  the  adverse  party  of  the  ap- 
plication for  such  order.** 

3.  Extending  limits  fixed  by  rule  or  practice.'] — Where  the 
limit  of  time  which  it  is  sought  to  extend  is  fixed  not  by  statute  but 
by  the  rules  or  practice  of  the  court  the  general  power  of  a  court 
to  control  its  own  proceedings  enables  it  to  enlarge  the  time  in  its 
discretion;  and  this  power  is  expressly  sanctioned  by  a  standing 
rule  in  Xew  York,**  which  allows  a  judge  of  the  court  to  exercise 
the  same  power  in  this  respect  as  llie  court  itself.**  Any  such 
order  may  be  revoked  or  modified  by  the  judge  who  made  it,,  or, 
in  case  of  his  absence  or  disability,  by  any  one  of  the  other  judges 
of  the  court. 

The  cases  in  which  (except  by  consent)  no  extension  of  the  time 
fixed  by  the  court  itself  can  be  granted  are  those  of  the  time  within 
which  it  has  been  ordered  that  a  supplemental  complaint  must  be 
made  to  continue  an  action,  or  within  which  an  action  is  to  abate 
imless  it  be  continued  by  the  proper  parties.*' 

4. hy  statute.] — ^Where  the  limit  for  doing  an  act  is 

fixed  by  statute,  the  court  has  not  power  to  enlarge  the  time  un- 
less such  power  is  conferred  by  statute;  and  this  is  done  by  the 
New  York  Code,  which  (subject  to  certain  exceptions  below 
stated)  provides  that  "  where  the  time  within  which  a  proceeding 

•oy.  T.  Gen.  Rules.  No.  24. 

n  Travis  v.  Travis,  48  Hun  (N.  Y.),  346;  Condon  v.  Church  of  St.  Augus- 
tine, 14  Misc.  181,  35  N.  Y.  Supp.  382. 

as  See  Article  XIV,  on  Motions,  paragraphs  46-60. 

n  iq^.  Y.  Gen.  Rule,  No.  24.  And,  by  Rule  32,  a  two  days'  notice  is  required 
upon  applications  for  time  to  serve  a  case,  or  propose  amendments  thereto. 
Notice  of  application  for  an  extension  of  time  to  answer  or  demur  must  be 
given  when  defendant  is  a  corporation  and  is  sued  upon  an  instrument  for 
the  absolute  payment  of  money.    N.  Y.  Code  Civ.  Pro.,  §  1778. 

M  N.  Y.  CI.  of  App.,  Rule  18.    And  see  Gen.  Rules,  No.  24. 

ss/d.     See  nrticle  XIV  on  BfoxxoNA. 

••N.  Y.  Code  Civ.  Pro.,  |  784. 
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in  an  action  after  its  commencement,  must  be  taken,  has  begun  to 
run  and  has  not  expired,  it  may  be  enlarged,  upon  an  affidavit 
showing  grounds  therefor,  by  the  court,  or  by  a  judge  authorized 
to  make  an  order  in  the  action,®^ 

The  cases  in  which  (except  by  consent)  no  extension  of  a  statute 
limited  time  can  be  granted,  either  before  or  after  the  time  has 
elapsed,  are**  those  of  the  time  within  which  to  commence  an  ac- 
tion, to  take  an  appeal,®*  and  to  apply  to  continue  an  action  where 
a  party  thereto  has  died,  or  has  incurred  a  disability. 

5.  Length  of  time.'] — The  length  of  an  extension  is  in  the* dis- 
cretion of  the  court  or  judge.  The  twenty  days'  limit  on  a  judge's 
ex  parte  order  staying  proceedings  does  not  apply  to  extensions  of 
time.^ 

6.  Mode  of  computing  tims.'] — In  legal  proceedings,  when  a 
specified  number  of  days,  weeks,  or  months  of  time  is  to  be  reck- 
oned, the  first  day  is  not  counted  and  the  last  is  counted.*  If  the 
last  day  of  a  required  number  of  days  be  Sunday  or  a  holiday, 
other  than  a  half -holiday,  it  is  not  counted.^  Where  an  act  is  re- 
quired to  be  done  within  two  days,  and  an  intervening  day  is  Sun- 
day or  a  holiday,  it  is  excluded.* 

The  rule  that  fractions  of  a  day  are  not  usually  regarded  only 
applies  when  the  precise  time  is  not  material.* 

»7  N.  Y.  Code  Civ.  Pro..  8  781. 

t^SN.  Y.  Code  Civ.  Pro.,  §  784.  There  is,  however,  a  saving  clause,  under 
which  four  months  can  be  given  to  the  representatives  where  a  party  entitled 
to  appeal  dies  before  the  time  has  expired.    $  785. 

89  N.  Y.  Code  Civ.  Pro.,  §  784. 

IN.  Y.  Code  Civ.  Pro.,  S  775;  Sisson  v.  Lawrence,  16  Abb.  Pr.  (N.  Y.) 
259,  25  How.  Pr.  435;  Condon  v.  Church  of  St.  Augustine,  14  Misc.  181,  35 
N.  Y.  Supp.  382.  The  court  has  no  power  to  grant  an  indefinite  extension, 
the  effect  of  which  would  be  to  extend  the  statute  of  limitations.  Merchants' 
Nat.  Bank  V.  Com  Exch.  Bank,  68  Hun,  95,  22  N.  Y.  Supp.  643. 

2N.  Y.  Statutory  Construction  Law  (L.  1892,  chap.  677),  H  25-27.  But 
this  rule  does  not  apply  in  reckoning  years,  when  the  day  upon  which  the 
event  happens  is  not  to  be  excluded.  Aultman  &.  Taylor  Co.  v,  Syme,  163 
N.  Y.  54;  Connecticut  Nat.  Bank  v,  Bayles,  Id.  561. 

Sid.,  §  27;  Bristad  V.  Harrcll,  20  Misc.  348,  45  N.  Y.  Supp.  918.  When 
the  intervening  period  is  a  specified  number  of  years,  and  the  last  day  falls 
on  Sunday,  or  a  holiday,  the  provision  of  the  section  does  not  apply,  and 
the  day  will  not  be  excluded.  Benoit  v.  N.  Y.  Central,  etc.,  R.  Co.  94  N.  Y. 
App.  Div.  24  The  reasoning  of  this  case  will  apply  also  to  a  period  consist- 
ing of  a  specified  number  of  toeeks  or  months. 

4  Id.,  S  27. 

&  Marvin  v.  Marvin,  75  N.  Y.  240  (except  when  the  precise  time  is  mate- 
rial, as  in  questions  of  priority  of  liens,  etc.).    See  also  Prentiss  v.  Bowden, 
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A  Stipulation  or  an  order  granting  additional  time  does  not 
commence  to  take  effect  until  the  time  thereby  extended  would 
have  expired  had  no  stipulation  or  order  been  made;  unless  a 
different  intent  is  indicated.* 

7.  Moving  affidavit'] — The  affidavit  should  be  to  the  merits, 
and  should  state  as  well  the  cause  of  action  and  the  relief  de- 
manded in  the  complaint  and  the  reason  for  wanting  more  time, 
as  well  as  what  previous  extensions  have  been  had  and  what  pre- 
vious applications  therefor  made ;  "^  and  adequacy  in  satisfying 
these  requirements  may  be  no  less  important  if  a  judge's  order 
is  taken»ea?  parte,  than  if  it  is  asked  on  notice,  for  an  order  granted 
ex  parte  may  be  vacated  by  the  same  judge  ex  parte,  leaving  the 
party  who  took  it  in  default  without  warning. 

8.  Duration  of  extension,'] —  The  time  expires,  of  course,  with 
the  termination  of  the  extension,  so  that  an  extension  till  a  future 
event  —  as  for  instance  until  the  determination  of  a  motion  — 
ceases  on  the  occurrence  of  the  event,  leaving  no  opportunity  to 
act.  Hence  in.  such  case  the  extension  should  more  properly  be 
for  a  specified  time  after  the  event. 

An  extension  to  or  until  a  specified  day,  includes  that  day, 
unless  a  different  intent  is  indicated.® 

9.  Notice  of  extension.] — If  the  order  is  ex  parte,  it  is  not 
enough  to  give  notice  of  its  being  granted.  It  is  necessary  to  serve 
upon  the  adverse  party  a  copy  of  the  order  and  a  copy  of  the  affi- 
davit on  which  it  was  obtained ;  and  if  this  be  not  done  he  may  dis- 
regard it.® 

10.  Vacating.] — If  the  extension  was  granted  by  a  judge  ex 

8  Misc.  420,  28  N.  Y.  Supp.  666;  afTd,  145  N.  Y.  342;  'WaUace  v.  Syracuse, 
etc.,  R.  Co.,  27  App.  Div.  460,  50  N  Y.  Supp.  331;  Douglas  t?.  Seiferd,  18 
Misc.  188,  41  N.  Y.  Supp.  289;  Middlebrook  v.  Travis,  68  Hun,  155,  22  N.  Y. 
Supp.  672;  Aultman  4  Taylor  Co.  v.  Syme,  163  N.  Y.  54;  Upson  v.  Mt. 
MoiTis  Bank,  103  App.  Div.  367,  92  N.  Y.  Supp.  1101. 

•  Pattison  r.  O'Connor,  23  Hun  (N.  Y.),  307;  Schenck  v.  McKie,  4  How. 
Pr.  246. 

7  X.  Y.  G€n.  Rules  24,  25. 

SThomaa  v.  Douglass,  2  Johns.  (N.  Y.)  226. 

•  X.  Y.  Code  Civ.  Pro.,  §  782.  He  should  give  notice  of  his  intention  to 
disregard.  First  Nat.  Bank  v.  Ranger,  14  N.  Y.  Civ.  Pro.  1;  Campbell  v. 
American  Zydonite  Co.,  53  N.  Y.  Super.  131. 
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parte,  application  to  vacate  it  may  be  made  to  him  ex  parle^^  or 
to  the  same  judge^  or  to  the  court  upon  notice.  If  granted  by  a 
judge,  on  notice,  or  by  the  court  upon  notioe,  application  to  vacate 
should  also  be  on  notice.^* 

ION.  Y.  Code  Civ.  Pro.,  §  772;   McMahon  «.  Brooklyn  City  By.  Co.,  20 
N.  Y.  Wkly.  Dig.  404;  West  Side  Bank  v,  Pugsley,  47  N.  Y.  368. 
11  See  explanations  as  to  Monoids,  Article  XIV,  pott,  paragraphs  33-36. 
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ARTICLE  XI. 
FrLiNG  AND  File-marks. 

1.  The  power  over  the  files.  12.  — does  not  show  papers  used. 

2.  What  is  filing.  13.  Amending  file-mark. 

3.  Place  of  filing.  14.  File-marking  nunc  pro  tunc. 

4.  Time  of  filing.  15.  Certified  copy  as  proof  of  filing. 

5.  Papers  for  filing  to  have  attor-       16.  Supplying  loss  from  files. 

ney*g  name,  etc.  17.  Withdrawing  from  the  files. 

6.  Payment  of  fees.  18.  Striking  o£f  the  files. 

7.  Index  of  the  files.  Fobm. 

8.  Compelling  to  file.  (46)  Notice  to  take  affidavit  ofl^the 

9.  Notice  of  filing.  files  for  scandal  and  imper- 

10.  Filing  nunc  pro  tunc,  tinence. 

11.  File-mark. 

1.  The  power  over  the  file8.'\ —  The  custodians  of  public  rec- 
ords often  accept  a  document  for  filing  or  record,  on  payment 
of  their  fees,  irrespective  of  the  right  of  the  person  offering  it  to 
have  it  put  on  the  record.  The  duty  of  the  clerk  of  a  court,  how- 
ever, is  peculiar  in  this  that  the  files  in  his  charge  are  the  records 
of  the  transactions  of  the  court  and  its  officers;  and  he  ought  not 
to  place  any  paper  in  its  files  without  the  sanction  of  authority 
given  by  law,  or  by  the  court,  or  by  settled  practice. 

Neither  the  clerk  of  the  court  nor  an  attorney  can  amend  any 
paper  on  the  files  of  the  court,^^  nor  take  any  paper  off  from  the 
files,  without  leave  of  court ^^ 

A  paper  of  such  kind  as  to  be  properly  part  of  the  record,  as  a 
pleading,  belongs  on  the^  record,  although  adjudged  bad  or  insuffi- 
cient," unless  it  be  withdrawn  by  leave  of  court,  or  superseded  by 
amendment.  ' 

2.  What  is  filing.'] —  The  mere  coming  of  a  document  into  the 
hands  of  the  clerk,  is  not  a  filing,  if  he  refuses  to  file  it  and  at 

12 Bowes  V.  Isaacs,  33  Md.  635  (judgment  stricken  out  because  it  depended 
on  the  clerk's  voluntary  correction  of  his  own  mistake ) ;  Hawthorn  r.  City 
of  East  Portland,  12  Oreg.  210,  6  Pac.  Rep.  685  (holding  that  a  clerk  has 
no  power  without  leave  of  court  to  change  the  date  of  his  own  file-mark 
after  filing). 

IS  Washburn  v.  Gillett,  4  Monthly  L.  Bui.  (N.  Y.)  22;  Walker  r.  Johnson,  2 
McLean  (U.  S.)  255;  Dare  17.  McNutt,  1  Ind.  148  (holding  that  one  who 
would  give  his  adversary  notice  to  produce  a  paper  on  file  must  get  leave  to 
have  it  removed).  And  see  Mandeville  v,  Reynolds,  68  N.  Y.  528,  to  effect 
that  if  a  paper  duly  filed  is  not  found  in  its  place,  the  presumption  is  it  is 
lost  or  destroyed. 

HBriggs  V.  Bergen,  23  N.  Y.  162;  Commercial  Bank  v.  Spencer,  76  id.  155. 
The  rule  is  different  if  the  pleading  is  stricken  out  as  sham. 
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once  returns  it,  or  if  the  person  delivering  takes  it  back,  so  that 
it  cannot  be  found  on  the  files.^' 

To  constitute  filing  there  should  be  the  intentional  delivery  of 
the  document  in  a  form  suitable  for  filing,  to  the  proper  officer,  or 
to  some  one  in  charge  of  his  office,**  and  its  receipt  at  his  office," 
for  the  purpose  of  remaining  there.  When  this  occurs,  the  fact 
that  without  the  fault  of  the  person  offering  it,  it  is  not  then  or 
afterward  indorsed  as  "  filed,"  *®  or  put  in  its  proper  place,"  or 

isCushman  t\  Hadfield,  15  Abb.  Pr,  (N.  S.)  100,  52  N.  Y.  653  (where  a 
clerk,  upon  receiving  a  remittitur,  was  immediately  served  with  a  stay,  and 
at  once  handed  the  remittitur  back  without  marking  it.  Walker  f.  Johnson, 
2  McLean,  255    (plaintiff's  attorney  removed  declaration  from  flies). 

10  Bishop  r.  Cook,  13  Barb.  (N.  Y.)  326  (where  a  chattel  mortgage  left 
with  one  in  charge  of  a  town  clerk's  office,  who  marked  it  "  filed/'  was  held 
properly  filed,  although  the  office  of  town  clerk  was  vacant). 

Dodge  V.  Potter,  IS  Barb.  193  (filing  by  one  who  was  clerk  in  the  store  of 
the  town  clerk,  and  had  charge  of  his  office  therein,  held  sufficient)  ;  Hamilton 
t\  Beardslee,  51  111.  47S  (to  leave  the  paper  on  the  clerk's  desk  is  not  suffi- 
cient ) . 

17  A  delivery  to  the  clerk  out  of  his  office  and  office  hours  does  not  take 
effect  as  a  filing  until  the  clerk  deposits  it  in  his  office  during  office  hours. 

llathaway  v.  Howell,  54  N.  Y.  07,  103;  Schulte  v,  Minn.,  etc.,  Bank,  34 
Minn.  4S. 

A  requirement  that  a  claim  should  be  filed  in  the  office  of  a  designated 
officer  or  board,  is  not  satisfied  bv  proof  of  its  having  been  mailed,  proj>crly 
addressed.     Gates  v.  The  State,  128  N.  Y.  221. 

18  Baker  i*.  Henry,  63  Mo.  617  (objection  that  a  document  was  not  in- 
dorsed as  "filed"  overruled,  there  being  other  sufficient  evidence  of  filing). 

8.  p.,  Carroll  Co.  v,  O'Connor,  137  Ind.  622;  Hohman  v.  Eiterman,  83  III. 
92;  Manhattan  Co.  v,  Lalmbeer,  21  Abb.  N.  C.  27;  Nimmons  t?.  Westfall,  33 
Ohio  St.  213. 

Holman  v.  Chevaillier,  14  Tex.  337  (omission  of  the  proper  indorsement 
upon  a  document  filed  held  not  to  prejudice  rights  of  the  parties,  the  court 
saying:  **  Where  the  law  requires  or  authorizes  a  party  to  file  it,  it  simply 
means  that  he  shall  place  it  in  the  official  custody  of  the  clerk") ;  Hanover 
Fire  Ins.  Co.  v.  Shrader,  89  Tex.  35. 

Jones  V.  State,  67  Geo.  240  (remittitur  from  Appellate  Court  filed,  bub 
lost  before  entry  on  minutes,  and  text  of  the  opinion  ordered  to  be  copied  in 
lieu  thereof). 

10  Fink  V,  Wallach,  109  App.  Div.  718,  96  N.  Y.  Supp.  543  (failure  of 
special  deputy  clerk  of  Special  Term,  Part  II,  New  York  county,  to  delivei 
to  county  clerk  for  filing  an  order  of  publication,  and  papers  accompanying  it, 
doea  not  invalidate  order,  and  it  may  be  filed  nunc  pro  tunc). 

People  V.  Bristol,  35  Mich.  28  (where  a  chattel  mortgage  was  not  put  in  the 
files  among  other  chattel  mortgages,  but  in  another  pigeon-hole  —  was  held 
to  have  been  filed). 

CuHen  v.  Miller,  9  N.  Y.  Leg.  Obs.  62  (bond  left  with  a  surrogate  and 
placed  by  him  in  a  private  drawer  of  his  office  instead  of  in  its  proper  place, 
held  to  have  been  filed). 

Baker  t?.  Henry,  63  Mo.  517  (where,  after  destruction  of  the  office,  a  docu- 
ment  was  found  among  the  private  papers  of  a  deceased  county  clerk). 

But  the  document  should  be  such  that  it  is  capable  of  being  placed  and 
classified  among  other  documents  of  its  class,  otherwise  its  deposit  in  tlie 
office  of  the  proper  officer  may  not  be  a  sufficient  filing.  Griswold  v.  Sheldon. 
4  N.  Y.  58L  591.  * 
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properly  indexed,^  does  not  impair  the  effect  of  the  filing,  unless 
the  statute  makes  such  a  marking  or  indexing  essential. 

3.  Place  of  filing.'] —  Papers  in  an  action  should  be  filed  in  the 
office  of  the  clerk  of  the  court  in  which  it  is  pending.^^  An  appeal 
no  longer  removes  the  cause,  except  in  the  cases  where  a  new  trial 
can  be  had  in  the  appellate  court ;  and  except  in  such  cases,  there- 
fore, an  action  is,  notwithstanding  appeal,  still  deemed  pending  in 
the  court  below,  for  the  purpose  of  filing  papers,^  except  those 
relating  to  proceedings  in  the  appellate  court,  which  its  rules  re- 
quire to  be  filed  with  its  clerk.^ 

In  the  Supreme  Court  papers  are  to  be  filed  in  the  county  speci- 
fied as  the  place  of  trial ;  but  in  case  the  place  of  trial  is  changed 
to  another  county,  all  subsequent  papers  must  be  filed  in  the 
county  to  which  such  change  is  made ; "  and  it  is  the  duty  of  the 
clerk  of  the  former  county  to  deliver  his  files  of  papers  in  the  ac- 
tion to  the  clerk  of  the  latter  county.^  When  a  cause  is  removed 
from  one  State  court  to  another,  the  clerk  of  the  former  must  make 
a  similar  transfer  to  that  of  the  latter.^* 

But  the  clerk  is  not  bound  to  transmit  such' papers,  except  upon 
payment  of  his  fees  and  expenses  of  transmission.^ 

A  mistake  in  filing  the  papers  for  the  commencement  of  an 
faction  in  the  clerk's  office  of  another  court  from  that  where  the 
action  is  brought  is  not  amendable  nunc  pro  tunc  if  filing  was 
a  necessary  condition  of  the  proceeding.^ 

^People  9.  Britsol,  35  Mich.  28  (where  a  chattel  mortgage  was  not  entered 
in  the  alphabetical  index  as  required  hj  statute). 

The  reason  for  the  rule  is  that  the  party  delivering  the  document  to  the 
oflSoer  has  done  all  that  the  law  requires  of  him,  and  cannot  be  prejudiced  by 
the  failure  of  the  officer  to  do  his  duty.  People  r.  Bristol  (above).  See  a 
similar  ruling  on  the  effect  of  not  indexing  a  deed  left  for  record,  in  Mutual 
Life  Ins.  Co.  v.  Dake,  87  N.  Y.  257,  1  Abb.  N.  C.  381,  384. 

M  N.  Y.  Gen.  Rule  2. 

23 Andrews  r.  Durant,  6  How.  Pr.  (N.  Y.)  191,  193  (setting  aside  a  judg- 
ment-roll after  appeal  because  filed  in  the  wrong  coimty). 

»N.  Y.  Gen.  Rule  No.  2. 

MN.  Y.  Gen.  Rule  No.  2;  Curtis  r.  Greene,  28  Hun,  294,  295. 

»N.  Y.  Code  av.  Pro.,  f  998;  8.  p.,  Duncan  v.  The  State,  84  Ind.  204. 

»N.  Y.  Cbde  Civ.  Pro.,  §§  319,  344. 

«7N.  Y.  Code  Civ.  Pro.,  f  3292;  Purdy  v.  Peters.  15  Abb.  Pr.  (N.  Y.)  160 
(holding  that  a  clerk  entitled  to  fees  is  entitled  to  payment  when  service  is 
requested). 

» People  em  ret,  Holdsworth  r.  Superior  Ct.,  18  Wend.  (N.  Y.)  675  (man 
dafflua  allowed  to  reverse  proceedings  founded  on  such  amendment). 
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4.  Time  of  filing.'\ —  Where  the  right  to  file  a  paper  in  proceed* 
ings  already  under  the  jurisdiction  of  the  courts  depends  on  a 
condition  precedent,  for  instance  a  petition  such  as  requires  leave 
of  court;  or  an  undertaking  on  appeal,  which  should  not  be  filed 
before  notice  of  appeal,  a  premature  filing  may,  if  satisfactorily 
explained,  be  treated  by  the  court  as  sufficient  to  save  the  right 
of  the  party,  if  the  adverse  party  has  not  been  misled  to  his  preju- 
dice, and  the  court  may  allow  it  to  be  indorsed,  to  be  refiled  nunc 
pro  tunc,  or  to  be  file-marked  by  way  of  amendment.^ 

Where  rights  of  priority  depend  on  the  time  of  filing,  a  de- 
livery of  a  paper  to  the  clerk  in  the  interval  between  the  <^ce 
hours  of  two  days  cannot  gain  priority  over  another  delivered  at 
the  opening  of  office  hours  on  the  second  of  the  two  days.*^ 

5.  Papers  for  filing  to  have  attorney's  name,  etc.'] — All  papers 
served  or  filed  must  be  indorsed  or  subscribed  with  the  name  of 
the  attorney  or  attorneys  (or  the  name  of  the  party,  if  he  appears 
in  person),  and  his  or  their  office  address,  or  place  of  business.^ 

6.  Payment  of  fees.] — When  a  paper  to  be  filed  has  to  be  sent 
by  mail  and  the  law  allows  a  fee  to  the  clerk  filing  it,  it  is  best 
to  send  the  fee,  or  enough  to  cover  the  amount  if  imknown,  unless 
the  statute  or  rule  of  court  clearly  requires  performance  of  the 
service  in  advance  of  payment  of  fees.  It  is  a  general  principle 
that  in  the  absence  of  such  a  regulation  the  clerk  cannot  be  com- 
pelled to  perform  such  a  service  for  which  the  law  entitles  him 
to  fees  without  payment  or  tender  at  the  time  his  service  is 
requested.^ 

29  Otherwise  of  filing  in  a  case  where  there  is  no  judicial  proceeding  pend- 
ing in  the  court. 

80  Security  Ck).  t?.  Arbuckle,  123  Ind.  518;  Hawthorn  ».  City  of  East  Port- 
land, 12  Oreg.  210,  6  Pac.  Rep.  685;  King  r.  Penn,  13  Wkly.  Cin.  L.  Bui.  376, 
1  N.  E.  Rep.  84.  And  see  Zoller  v.  O'Keeffe,  15  Abb.  N.  C.  483  (holding  that 
filing  an  annual  report  of  a  corporation  in  advance  of  the  statute  time  did  not 
impair  its  effect). 

31  France  v.  Hamilton,  26  How.  Pr.  (N.  Y.)  180.  In  Zimmerman  &. 
Cowan,  107  HI.  631,  the  court  held  that  filing  a  notice  of  intention  to  con- 
test an  election  was  in  time,  though  after  6  p.  m.,  on  the  last  day  allowed  by 
statute. 

32  N.  Y.  Gen.  Rule  No.  2.    See  also  Indobsements,  post. 

sspurdy  V.  Peters,  15  Abb.  Pr.  (N.  Y.)  160;  Freese  v.  Bildcnfteld,  14 
Blatchf.  (U.  S.)  402  (examiner  not  compellable  to  file  testimony  until  hta 
fees  are  paid). 

N.  Y.  Code  Civ.  Pro.,  §  3281,  forbids  an  officer  to  require  payment  in  ad- 
vance unless  expressly  directed  or  permitted  so  to  do  before  rendering  the 
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7.  Index  of  the  files.'] — By  the  'New  York  rule  the  clerk  is  re- 
quired^ to  keep  a  book,  indexed,  in  which  all  papers  filed,  the  or- 
ders made  and  the  steps  taken  therein,  shall  be  indicated  under 
the  title  of  the  action  or  special  proceeding,  with  the  dates  of  the 
several  proceedings. 

8.  Compelling  to  file.] —  The  court  will  compel  a  party  to  file 
the  affidavits  used  by  him  on  a  motion  on  notice,  and  doubtless 
have  power  to  do  so  with  respect  to  affidavits  a  party  has  used 
with  the  court  for  atiy  purpose.  And  the  objection  that  the  affi- 
davits may  be  used  to  criminate  him,  or  that  the  motive  of  the 
adverse  party  in  seeking  to  compel  their  filing  is  to  found  a  prose- 
cution for  perjury,  is  not  an  answer  to  the  application.^* 

9.  Notice  of  filing.] — In  the  absence  of  any  regulation  requir- 
ing notice,  or  any  specific  reason  making  it  good  policy  to  charge 
the  adversary  with  express  notice,  he  who  files  a  paper,  even  in 
compliance  with  an  ordex  requiring  him  to  do  so,  is  not  bound  to 
give  notice  of  the  fact  of  filing.^® 

10.  Filing  nunc  pro  tunc.] — Except  in  those  cases  where  the 
filing  was  necessary  to  the  acquirement  of  jurisdiction,  or  the  stat- 
ute or  nature  of  the  act  makes  the  filing  an  imperative  condition 
of  the  act  done,  the  court  has  power,  in  a  proceeding  in  which  it 
has  jurisdiction,^^  to  allow  a  paper  to  be  filed  nunc  pro  tunc,  when 
good  cause  is  shown.^ 

tervice;  but  it  is  not  clear  that  this  entitles  an  attorney  to  credit  for  feet*  of 
filing.  If  the  statute  requires  the  filing  fee  to  be  paid  in  advance,  the  clerk 
cannot  waive  the  requirement  where  the  fee  is  not  his  private  emolument. 
State  V,  Chicago,  etc.,  R.  Co.,  145  Ind.  229. 

MN.  y.  Gen.  Rule  No.  7. 

36  Anon.,  6  Cow.  13;  Sinnott  v.  First  Nat.  Bank,  34  App.  Div.  161,  64 
X.  Y.  Supp.  417.  Before  an  order  is  entered  by  the  clerk,  the  papers  used 
or  read  on  the  motion  on  either  side  must  be  filed.  N.  Y.  Gen.  Rule  No.  3. 
Under  Code  Civ.  Pro.,  §  1304,  a  party  or  person  entitled  to  take  an  appeal 
from  a  judge's  order  may  compel  the  filing  of  the  order,  and  the  papers  upon 
which  it  was  founded,  under  penalty  of  having  the  order  revoked  and  an* 
nulled.  In  case  of  a  pleading,  notice  to  file  should  first  be  given,  and  if  dis- 
regarded an  ex  parte  order  may  be  taken.  Langbein  v.  Gross,  14  Abb.  Pr. 
(N.  S.)  412;  N.  Y.  Code  Civ.  Pro.,  §  824. 

»Douoy  r.  Hoyt,  1  Code  Rep,  N.  S.  (N.  Y.)  286.  But  where  the  filing  ol 
an  undertaking  is  to  act  as  a  stay  of  proceedings,  notice  of  its  filing  must  be 
served  as  well  as  a  copy  of  it.    N.  Y.  Code  Civ.  Pro.,  §  1334. 

«7  Butler  r.  Smalley,  101  N.  Y.  71;  Galloway  t?.  McKeithen,  5  Ired.  (N.  C.) 
12. 

»N.  Y.  Code  Civ.  Pro.,  t§  721-724,  783-785.  For  convenient  precedents 
for  this  practice  see  Renouil  v.  Harris,  2  Sandf.  641  (omission  to  file  answei 
as  part  of  a  Judgment-roll  cured) ;  8.  P.,  Cook  v.  Dickerson,  1  Duer,  679,  686  j 
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Where  consent  is  necessary  to  be  shown  by  the  record,  an  entry 
by  the  clerk  showing  that  the  adverse  party  wds  present  when  the 
court  gave  leave  to  file  nunc  pro  tunc,  does  not  show  consent,*® 

11.  File-marlcl —  The  clerk's  file-mark,  indorsed  on  the  paper, 
is  the  appropriate  evidence  of  the  fact  and  time  of  filing;*^  but 
it  is  not  essential,*^  and  when  it  is  lacking,  the  fact  and  time  of 
tiling  may  be  proved  aliundeJ*^ 

A  file-mark  on  the  outside  fold  of  two  papers  firmly  aflSxed 
to  each  other,  or  documents  written  on  the  same  paper,  is  presump- 
tive evidence  of  the  filiiig  of  both.**  And  proof  of  the  filing  of  a 
document  raises  a  legal  presumption  of  the  filing  with  it  of  a  sub- 
sidiary document  referred  to  in  it  as  annexed,  though  there  be  no 
file-mark  on  the  latter.** 

12.  —  does  not  show  papers  used.'\ — The  ordinary  file-mark 
is  not  sufficient  to  show  that  the  paper  was  used  on  the  motion  or 
hearing  for  which  it  may  have  been  prepared.**^  For  this  pur- 
pose, if  the  paper  be  not  referred  to  in  the  minutes  or  in  the  re- 
citals of  the  order  or  decree  made  thereon,  it  should  be  indorsed 
as  having  been  read  on  the  motion  or  hearing. 

Blashfield  v.  Smith,  27  Hun  (N.  Y.)>  114  ( judgment-roU  allowed  to  be  filed 
nuno  pro  tunc  after  docketing  and  execution). 

Short  V,  May,  2  Sandf.  639  (filing  copy  pleading,  instead  of  original,  when 
•"Huired  by  order  of  court) ;  Dieckerhoff  v,  Ahlbom,  2  Abb.  N.  C.  372  (omis- 
Bioii  to  file  undertaking  on  arrest)  ;  Kloepping  v.  Stellmacher,  7  Vr.  (N.J.) 
176  (omission  to  file  affidavit  of  service  of  summons). 

89  State  V.  Duckworth,  68  Mo.  156   (exceptions  in  criminal  case). 

40  There  is  an  exception  as  to  pleadings  in  some  jurisdictions  where  entry 
on  the  record  or  docket  is  required  as  notice  to  the  other  party.  See  Padden 
V.  Moore,  58  Iowa  703;  Duke  v.  Crabtree,  5  Ark.  478. 

Where  an  admission  of  service  was  indorsed  undcrneatn  a  file-mark,  the 
service  and  filing  were  presumed  to  have  been  of  the  same  date.  People  v. 
Ah  Yute,  56  Cal.  119. 

«  State  V,  Ritter,  9  Ark.  244 ;  Conant's  Est,  43  Oreg.  530.  Contra,  Love 
V,  Mclntyre,  3  Tex.  10;  Garden  City  Ins.  Co.  v.  Stayart,  79  111.  259. 

42  Bishop  V.  Cook,  13  Barb.  326,  329;  Ix'ssee  of  Haines  v.  Lindsey,  4  Ohio 
St.  88,  90;  Nimmons  v.  Westfall,  33  td.,  213;  King  v.  Pcnn,  13  Wkly.  L.  Bui. 
375;  s.  c,  1  N.  E.  Rep.  84;  Burns  v.  IngersoU,  6  Ky.  L.  Rep.  737;  8.  P., 
Bryant  r.  Bank  of  California  (Cal.,  1885),  7  Pac.  Rep.  128;  Simpson  v. 
Minor,  1   Blackf.    (Ind.)   229. 

43  Schott  V,  state,  7  Tex.  App.  616  (in  such  case  the  court  said:  "  It  would 
be  unnecessary  that  the  clerk  should  indorse  more  than  one  file-mark,  and 
that  upon  the  paper  which  happened  to  be  on  the  outside"). 

44Whitworth  v.  Malcomb,  fc2  Ind.  454. 

45 Johnson  v,  Muir,  43  Cal.  542  (affidavits  merely  indorsed  as  "filed"  not 
considered  by  the  court).  "The  affidaWts  should  be  identified  by  the  indorse- 
ment of  the  judge  or  clerk  made  at  the  time  of  the  hearing  that  they  were 
read  or  referred  to  on  the  hearing."  The  practice  in  New  York  requires  the 
recital  in  the  order  of  all  the  papers  read  on  the  motion.  N.  Y.  Gen.  Rule 
No.  3. 
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13.  Amending  file-mark.'] — The  court  have  power  to  allow 
amendment  of  an  erroneous  file-mark  made  by  its  own  clerk ;  ** 
but  should  not  amend,  but  may  on  competent  evidence  disregard 
an  erroneous  file-mark  made  by  the  clerk  of  another  court*^ 

14.  File-marking  nunc  pro  tunc,'] —  Where  the  filing  officer  has 
omitted  to  indorse  the  proper  file-mark  upon  a  document  that  has 
been  filed  in  his  office,  it  may  be  done  subsequently  by  the  sanction 
of  the  court,  and  will  have  the  same  effect  as  if  done  at  the  proper 
time.*® 

15.  Certified  copy  as  proof  of  filing,'] —  To  secure  evidence  of 
filing  in  all  matters  in  which  an  important  right,  that  may  be 
questioned  in  the  future,  depends  on  due  filing,  it  is  convenient 
to  take  a  certified  copy  from  the  filing  office,  including  in  the  copy 
the  indorsement  of  file-mark ;  for  this  will  guard  against  danger 
of  loss  of  evidence  by  removal  of  the  paper  from  the  files.  If 
thereafter  the  paper  be  not  found  on  the  files  its  loss  or  destruction 
is  presumed,**  and  it  may  usually  be  proved  by  the  copy  as  second- 
ary evidence,  even  where  there  is  no  statate  making  the  certified 
copy  original  evidence. 

16.  Supplying  loss  from  files.] — ^Where  paper  is  lost  or  with- 
held from  its  records  the  court  have  power  to  allow  a  copy  to  be 
filed.*^  In  such  case  it.  is  best  to  annex  the  copy  to  the  order 
granting  leave  to  file,  and  to  refer  to  the  copy  in  the  order,  as 
amiexed,  and  file  both  together.*^^ 

^Kennedy  v.  State,  9  Tex.  App.  399.  See  Hamilton  v,  Beardslee,  51  111. 
478. 

«/d. 

«Holmaii  V,  Chevaillier,  14  Tex.  337;  Leslie  v.  State,  83  Ind.  180;  Haw- 
thorn 17.  City  of  East  Portland,  12  Oreg.  210,  6  Pac.  Rep.  685;  Hamilton 
r.  Beardslee,  51  HI.  478;  8.  P.,  Clapp  v.  Graves,  2  Hilt.  317.  See  also  Hubbard 
r.  State,  72  Ala.  164  (holding  that  the  indorsement  by  the  clerk  of  the  filing 
of  an  indictment  may  be  made  at  any  time  while  the  cause  in  in  fieri). 

«Mandeville  v.  Reynolds,  68  N.  Y.  628;  Leland  v.  Cameron,  31  N.  Y.  115. 

w  Sturtevant  v.  Robinson,  18  Pick.  (Mass.)  176,  179  (copy  writ  of  scire 
facias  allowed  to  be  filed  to  supply  loss) ;  N.  Y.  Code  Civ.  Pro.,  §  726;  l&mo 
P.  Hinman,  46  Mich.  112. 

Such  copy  to  be  stricken  from  the  files  if  original  be  found  and  inserted. 
Sweet  r.  Brown,  61  Iowa,  669. 

Blln  Rogers  v.  State,  11  Tex.  App.  608,  it  was  held  that  the  authenticity 
of  a  copy  or  substituted  indictment  filed  to  supply  the  place  of  the  original 
could  not  be  presumed  from  the  fact  of  its  being  filed,  and  the  records  of 
the  court  containing  an  entry  of  leave  to  file  a  substitute;  but  the  record 
must  identify  it  and  show  the  intended  substitution  actually  made. 
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17.  Withdrawing  from  the  files.l —  Leave  to  withdraw  a  paper 
from  the  files  should  rarely  be  granted  against  objection,  except 
for  temporary  use  as  evidence,  or  for  purposes  of  amendment; 
and  in  the  latter  case,  if  the  object  of  amendment  be  to  modify 
an  allegation  of  fact,  the  original  allegation  should  usually  be 
allowed  to  remain  in  such  condition  that  it  may  be  used  if  desired, 
as  evidence  in  the  nature  of  an  admission,  subject  of  course  to 
explanation.^ 

The  court  exercises  its  discretion  too  in  furtherance  of  justice 
as  to  whether  it  will  permit  a  document  to  be  withdrawn  from  the 
files  for  use  as  evidence  in  another  action.*^ 

Where  all  parties  consent  the  court  should,  on  cause  shown,  es- 
pecially where  domestic  welfare  and  peace  are  concerned,  allow 
the  papers  in  a  discontinued  or  compromised  suit  to  be  with- 
drawn." 

18.  Striking  off  the  files.'] —  The  court  may  freely  strike  out 
scandalous  and  impertinent  matter  from  papers  filed  or  presented 
for  filing,**^  or  may  strike  such  papers  from  the  files;  ^  and  in  such 

62  See  article  on  Amendments,  page  20  of  this  volume.  It  rests  in  the  dis- 
cretion of  the  court  whether  it  will  permit  the  answer  of  one  of  the  defendants 
to  be  withdrawn,  against  the  objection  of  other  parties  who  have  an  interest 
in  retaining  it  upon  the  record.  Cushman  i;.  Leland,  93  N.  Y.  652 ;  Washburn 
i;.  Gillett,  4  Monthly  L.  Bui.   (N.  Y.)  22. 

BSRogerson  i\  Neal,  16  Pick.  (Mass.)  370;  French  v.  Neal,  24  id.  65  (re- 
fusing such  leave  for  a  secon4  action  on  the  same  document  after  failure  in 
the  first  action). 

W  For  precedents  see  Walton  v.  Broadbent,  3  Hare,  334  (bill  withdrawn)  ; 
Barritt  v,  Tidswell,  7  Wkly.  Rep.  85  (affidavit)  ;  Jewin  v.  Taylor,  6  Beav. 
120  (bill)  ;  Clifton  v.  Bentall,  9  id,  105  (practice  disapproved).  The  earliest 
case  seems  to  be  Tremaine  t\  Tremajne  (1683),  1  Vern.  189  (where«  in  a 
cause  between  father  and  son,  bill  .and  answer  were  taken  off  by  consent). 

A  person  may  be  punished  criminally  for  taking  a  paper  from  the  court 
files  without  leave.  People  v.  Peck,  61  Hun,  560,  22  N.  Y.  Supp.  576;  aff'd, 
138  N.  Y.  386. 

65  Allegations  contained  in  an  affidavit  which  are  irrelevant,  impertinent, 
and  scandalous,  held  properly  stricken  out  of  the  affidavit,  and  the  costs 
properly  imposed  upon  the  attorney  who  inserted  them.  McVey  v,  Cantrell, 
8  Hun  (N.  Y.),  622;  s.  P.,  Exp.  Simpson,  15  Ves.  476  (striking  affidavit 
from  files).  Portions  of  a  pleading  may  be  so  stricken  out,  although  not 
filed.    See  Hilton  t?.  Carr,  40  App.  Div.  490,  58  N.  Y.  Supp.  134. 

Scandalous  matter  included  in  the  presentment  of  a  grand  jury  may  be 
expunged.    See  Matter  of  Jones.  181  N.  Y.  389. 

BeOoddard  v.  Parr,  24  L.  J.  Ch.  783;  s.  c,  3  Wkly.  Rep.  633  (where  a 
witness  called  to  prove  a  contract  was  asked  whether  he  ever  told  fortune^, 
with  a  view  to  discredit  him.  He  answered  no,  and  two  affidavits  were  filed 
of  persons  who  alleged  that  he  had  told  their  fortunes  in  writing.    Held,  that 
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cases  destruction  is  usually  preferable  to  leaving  the  paper  in 
the  hands  of  those  who  were  guilty  of  presenting  it^^  Gross  and 
injurious  prolixity  is  also  a  ground  on  which  the  court  may  strike 
out  an  aflSdavit  or  charge  the  attorney  with  costs.^ 

A  paper  which  is  so  entirely  irregular  or  insufficient  that  it  has 
DO  business  on  the  files  at  all  may  also  be  struck  off ;  ^®  but  this 
remedy  is  not  to  be  encouraged  if  it  be  a  pleading  to  be  met  in 
ordinary  course.^ 

a  motion  to  strike  the  affidaTits  off  the  file  should  be  granted,  and  the  party 
aiing  them  must  pay  the  costs.  The  case  contains  an  excellent  discussion  at 
the  absurdity  of  allowing  evidence  to  contradict  a  witness  on  an  immaterial 
point  in  the  case). 

In  Kemiek  t^.  Kemick,  12  Wkly.  Bep.  335,  a  wife  sued  her  husband  for  a 
settlement,  and  the  defense  Hied  an  affidavit  of  the  husband  that  a  third 
person  had  confessed  to  him  that  he  had  committed  adultery  with  the  wife. 
Held  (on  motion),  that  the  affidavit  should  be  struck  off  as  hearsay  and 
scandalous,  and  that  the  usual  rule  as  to  costs  should  be  applied  ("attorney 
paying  costs").  The  court  say  they  could  have  struck  the  affidavit  off  the 
files  even  if  it  had  contained  only  innocent  matter,  since  it  was  purely  hear- 
say —  and  a  fortiori  they  woiUd  strike  it  off  the  files  since  it  contained  scan- 
dalous   matter. 

In  Woods  V,  Morrell,  1  Johns.  Ch.  103,  the  chancellor  says:  "  Facts  not 
material  to  the  decision  are  impertinent,  and  if  reproachful,  they  are  scan- 
dalous; and  perhaps  the  best  test  by  which  to  ascertain  whether  the  matter 
be  impertinent  is  to  try  whether  the  subject  of  the  allegation  could  be  put 
in  issue  and  would  be  matter  proper  to  be  given  in  evidence  between  the 
parties."  The  power  should  only  be  exercised  in  exceptional  cases,  to  cure 
mistakes  or  destroy  scandalous  accusations.  Schecker  v.  Woolsey,  2  App. 
Div.  52,  37  N.  Y.  Supp.  392.  "Of  course  affidavits  and  documents  not  prop- 
erly part  of  the  records  of  the  court  and  filed  by  mistake  would  properly 
be  directed  to  be  removed.  So,  also«  the  court  should  not  suffer  its  records 
to  be  used  to  publish  libels,  and  scandalous  accusations  wholly  irrelevant 
to  the  cause  should  be  suppressed." 

S7  "  It  was  stated  in  the  course  of  the  argument  that  when  a  document  is 
ordered  to  be  taken  off  the  file  the  practice  is  not  to  return  it  to  the  party 
who  placed  it  there,  but  to  destroy  it  by  burning."  Reporter's  foot  note  to 
the  case  of  Hill  r.  Hart-Da vis«  L.  R.  26  Ch.  Div.  470  (where,  on  motion 
to  strike  an  affidavit  from  the  files  because  of  prolixity,  it  was  held  to  be 
the  better  way  to  allow  the  affidavit  in  question  to  remain  on  file  to  save 
the  trouble  and  delay  of  another  being  made,  but  directing  the  payment  ot 
roRts  of  an  affidavit  of  proper  length,  and  declaring  the  power  of  the  court, 
in  a  proper  case,  to  strike  off  an  affidavit  from  the  file  of  the  court  inde- 
pendently of  any  rule  authorizing  such  action). 

MHill  V.  Hart-Davis  (Eng.  Ct.  of  App.  1884),  L.  R.  26  Ch.  Div.  470. 

»1  Dan.  Ch.  Pr.  731,  732,  citing  Griffiths  v.  Wood,  11  Ves.  62,  indicating 
that  the  notice  of  motion  should  describe  the  paper  as  "a  certain  paper 
writing  purporting  to  be  "  an  answer,  etc. 

^A  motion  may  lie  upon  such  a  pleading  for  judgment  upon  it  as  frivolous. 
N.  y.  Code  CiT.  Pro.  I  637. 
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Fonn  No.  46. 

Notice  of  motion  to  take  affidavit  off  the  files  for  scandal  and  impertinenoe.6i 

[May  state  object  of  motion  thu8:'\  That  the  affidavit  of  \_or, 
if  not  genuine,  the  paper  purporting  to  be  an  affidavit  made  by] 
A.  B.  [plaintiff,  or,  drfendant]  filed  on  the  day  of  , 

19  y  may  be  taken  off  the  files  of  this  court  [as  being  scandalous 
and  impertinent]  ;  and  that  [the  plaintiff,  or,  defendant  A.  B., 
or,  M.  N.,  the  attorney  of  A.  B.]  on  whose  behalf  \_or,  by  whom] 
said  affidavit  was  filed,  may  be  ordered  to  pay  to  ,  the 

costs  of  this  motion,  and  for  such  other  and  further  relief  as  may 
be  just 

eiThe  motion  may  be  made  by  a  See  forme  of  orders  etriking  out 

person   not   a   party   to  the   action.  affidavits  as   scandalous  and  direct- 

Wehle  V.  Lowey,  2  Misc.  345,  21  N.  ing  remoyal  from  files  under  Obdebs, 

Y.  Supp.  1027'  Forms  169  and  170. 
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AETICLE  XII. 

FOLIOING. 
1.  Mode.  2.  Effect  of  omitting. 

1.  Mode,'] — ^AU  papers  for  service  or  filing  ought,  for  conve- 
nience of  reference,  and  if  containing  more  than  two  folios,  to 
have  the  folios  numbered.®  This  is  done  by  checking  or  under- 
scoring every  hundredth  word  or  thereabouts,^  and  marking  the 
number  of  hundreds  consecutively  in  margin. 

All  copies,  either  for  a  party  or  the  court,  must  be  marked  and 
numbered  to  correspond  with  the  original  and  with  each  other.*** 
The  habitual  disregard  of  this  rule,  in  printing  papers  on  appeal, 
and  the  usage  of  substituting  a  new  folioing  for  the  appeal  book 
throughout,  thus  superseding  the  folio  marks  in  the  original  plead- 
ings, etc,  has  led  to  several  decisions  that  a  denial  in  one  pleading 
of  all^ations  identified  only  by  the  folios  in  another,  is  not  suffi- 
cient.** The  safer  practice,  therefore,  is  not  to  use  the  folioing  as 
the  means  of  reference  in  one  part  of  the  record  to  any  other  part, 
without  at  least  additional  means  of  identification  of  the  passage 
intended,  such  as  by  mentioning  the  number  of  the  paragraph  or 
the  first  and  last  words  of  the  passage. 

2.  Effect  of  omitting,'] — A  paper  served  on  a  party  or  attorney 
without  folioing,  if  it  be  more  than  two  folios  in  length,  may, 
within  twenty-four  hours,  be  returned  for  the  defect  with  notice 
of  the  particular  objection.^  Such  a  defect  in  a  paper  hastily 
prepared  and  served  at  the  last  moment,  has  not  unfrequently 
resulted  in  a  judgment  by  default  But  the  defective  paper  can- 
not be  disregarded  until  it  has  been  duly  returned.  If  not  so  re- 
turned with  such  statement,  the  objection  is  waived.^  But  this 
waiver  does  not  apply  to  papers  required  to  be  filed  or  delivered  to 
the  court®  ^ 

«N.  Y.  Gen.  Rule  No.  19;  Minn.  Dist.  Ct.  Rules  No.  8, 

«In  practice,  the  number  is  roughly  estimated  without  actual  counting. 
In  strict  counting  each  figure  counts  as  a  word.  N.  Y.  Statutory  Constr. 
Uw  (L.  1992,  chap.  677),  §  11;  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  24.  While 
it  is  not  inappropriate  to  designate  some  particular  word  in  the  line,  as 
indicating  the  commencement  of  a  new  folio,  this  is  never  done  in  printed 
owes,  and  is  becoming  obsolete  where  the  papers  are  typewritten. 

•♦N.  Y.  Gen.  Rule  No.  19.  „      , 

«Baylig  r.  Stimson,  110  N.  Y.  621;  Vamum  v.  Hart,  47  Hun  (N.  Y.),  18. 

••N.  Y.  Gen.  Rnle  No.  19.  The  notice  must  be  specific.  It  is  not  enough 
to  refer  to  the  Rule,  unless  the  paper  violates  every  requirement  of  the  Rule. 

««. 

«N.  Y.  Gen.  Rule  No.  19.  Failure  to  folio  a  judgment  entered  by  direction 
of  the  court  is  a  mere  irregularity.  Baptist  Society  v.  Tabernacle  Church, 
»  App.  Div.  627. 
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AETICLE  Xin. 
Indorsement. 

1.  What  is  title  of  eauBe.  3.  Indoning  one  of  several  papers. 

2.  — name  and  address  of  attomej. 

1.  What  is  title  of  caiLse.'] — "  Indorsement "  strictly  imports  a 
writing  on  the  back.  A  statute  requirement  that  a  certificate  be 
indorsed  on  the  instrument  it  authenticates,  is  satisfied  by  annex- 
ing the  latter  firmly  to  the  former.  But  the  rule  of  court  requir- 
ing all  papers,  either  for  a  party  or  the  court,  to  be  indorsed  with 
the  title  of  the  cause,**  contemplates  literal  indorsement  for  the 
convenience  of  identifying  the  paper  at  once  without  opening  it. 

The  title,  for  this  purpose,  need  not  contain  the  names  of  all  of 
numerous  parties,  but  may  be  shortened  so  far  as  may  be  done 
without  impairing  convenience  and  accuracy  in  identifying  the 
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cause.  ** 

2.  —  Tiame  and  address  of  attorney,'] —  Papers  served  or  filed 
must  be  indorsed  or  subscribed  with  the  name  of  the  attorney  or 
attorneys  from  whom  they  came,  or,  if  proceeding  from  a  party 
appearing  in  person,  with  his  name,  and  in  either  case  with  the 
office  or  place  of  buslness.^^  Where  several  papers  are  connected, 
as  for  instance  a  copy  of  a  judgment,  or  order,  and  a  notice  of 
entry,  one  indorsement  of  the  address  satisfies  the  rule.^* 

This  rule,  being  for  the  benefit  of  the  attorney  or  party  receiv- 
ing the  paper,  omission  to  comply  with  it  is  waived  if  he  receives 
the  paper  and  does  not  either  promptly  return  it  with  notice  of 
the  specific  objection,  or,  if  return  is  impracticable  for  want  of 
address,  move  to  set  it  asideJ* 

In  the  absence  of  the  attorney's  address  the  paper  may  be  re- 
turned to  the  party.''*    In  case  of  notice  to  limit  the  time  to  ap- 

•  N.  Y.  Gen.  Rule  No.  19. 

70  See  directions  as  to  captions  of  papers,  p.  37  of  this  volume,  where  the 
principle  is  stated. 

Ti  N.  Y.  Gen.  Rule  No.  2.  Copien,  as  well  as  original,  must  be  so  indorsed. 
Forward  v.  French.  52  How.  Pr.   (N.  Y.)  88. 

T2  Falker  v,  N.  Y.  West  Shore,  etc.,  R.  R.  Co.,  100  N.  Y,  86;  People  w  r^L 
Walkill  Valley  R.  R.  Co.  r.  Ketor,  101  N.  Y.  610. 

n  Evans  r.  Backer^  101  N.  Y.  280.    See  Sbvigk. 

74  Taylor  v.  Mayor,  etc.,  of  N.  Y.  11  Abb.  Pr.  (N.  Y.)  256;  or  if  a  munici- 
pal corporation,  to  their  official  counsel.  /&.  It  is  sufficient  if  the  address 
be  given;  although  not  in  terms  designated  as  the  attorneys'  addrees.  Dela- 
meter  t?.  Hayens^  6  Dem.  Surr.    (N.  Y.)   63. 
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pea],  strict  practice  is  required;  a  notice  without  the  address  is 
ineffectual,"  or  so  concealed  that  it  can  be  overlooked.^® 

3.  Indorsing  one  of  several  papers.'] — Where  several  papers  are 
attached  together  an  indorsement  upon  the  back  of  the  outer  one 
serves  for  all,^  unless  there  is  something  in  the  nature  of  the  case 
to  make  such  an  indorsement  misleading. 

10  Kelly  r.  Sheeliaii,  76  K  Y.  326;  Langdon  v.  Evans,  29  Hun  (N.  Y.) 
652;  Porstmann  v.  Shnlting,  107  N.  Y.  644. 

IV  For  example,  written  upon  the  cover  in  such  a  way  as  to  be  concealed 
when  the  paper  is  folded.    Weeks  v,  Coe,  36  App.  Div.  339,  65  N.  Y.  Supp.  263. 

77  See  notes  on  File-marks,  p.  5S,  of  tiiis  volume,  and  on  Undertakings, 
Article  XXV,  post.  Falker  v.  N.  Y.,  West  Shore,  etc.,  R.  R-  Co.,  100  N.  Y.  86; 
People  00  reL  9.  Keator,  101  id.  610;  German  Am.  Bank  v.  Champlin,  11  Civ. 
Pro.  R.  (N.  Y.)  462. 
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AETICLE  XIV. 
Motions. 

[Here  are  presented  the  rules  common  to  motions  generally,  reserWng  for 
their  specific  places  those  peculiar  to  particular  classes  of  motions,  such  as  for 
security  for  costs,  for  injunction,  for  reference,  and  the  like.  Orders  are  sepa- 
rately treated  at  p.  206.] 


I.  Genebal  Pbinciples. 

1.  What  is  a  motion. 

2.  Enumerated     and     non-enumer- 

ated motions. 

3.  Practical      difference      between 

them. 

4.  What  are  "enumerated." 
6.  Scope  of  this  article. 

II.  RUIXS    AFFECTIWO    POUCT    AS    IX) 
liOVINQ. 

6.  Object  of  motion. 

7.  Persons  not  parties  may  move. 

8.  What  persons  riot  parties  may 

be  moved  against. 

9.  Effect  of  motion  by  or  against 

one  not  a  party. 

10.  In   what  cases  to  move  rather 

than  appeal. 

11.  —statutory   "final"    decision. 

12.  In   what  cases  to  move  rather 

than  bring  new  action. 

13.  In  what  cases   to   move   rather 

thnn    plead. —  Want   of   juris- 
diction. 

14. wnnt  of  authority  to  sue. 

15. objections    to   pleadings. 

16.  When  motion  not  proper  to  de- 

termine an  issue. 

17.  Motions    against    void    proceed- 

ings. 

18.  At  what  stage  motions  may  be 

made. —  before  service  of  pro- 
cess. 

19.  — after  judgment. 

20.  Promptness. 

21.  Waiver  of  motion,  by  inconsist- 

ent proceeding. 

22.  Several  objects. 

23.  Several  actions. 

24.  Special  appearance. 

25.  What  motions  require  notice. 

26.  Who  entitled  to  notice. 

27.  Effect     of     omitting     to     giv« 

notice. 


in.  Where,   ob   betobe   whom   to 

MOVE. 

28.  Judge  or  court,  and  county. 

29.  Effect   of   statute   expressly  di- 

recting to  whom  to  apply. 

30.  Ex  parte  motions  may  be  made 

before  a  judge. 

31.  Motions  on  notice,  to  be  made 

at    special   term    rather    than 
before  a  judge. 

32.  Exceptional    rule    in    first    dis- 

trict. 

33.  Exceptional   rule  as  to  moving 

to  vacate, —  judge's  order. 

34. court  order. 

35. court     orders^     at     terms 

held  by  different  judges. 
36. vacating  vacatur. 

37.  Indirectly    getting    rid    of    ew 

parte  order. 

38.  Vacating    or    modifying    orders 

made  by  default. 
39. made  by  consent. 

40.  Entry  before  vacating. 

41.  Motion  to  amend  or  resettle. 

42.  Motion  on  further  facts. 

43.  What   motions    to   be   m«ide   at 

special    term  rather  than  ap- 
pellate division. 

44.  Appellate  divisions  held  by  dif- 

ferent judges. 

45.  Proper    county,     and     judge. — 

special  provisions  for  ew  parte 

orders. 
46. general    provisions   for  ev 

parte  orders. 

47. in  supreme  court  actions. 

48. in  county  court  actions. 

49.  — qualification  as  to  all  actions 

50.  — in  actions  in  New  York  city 

court. 

61.  Extent  of  this  power  of  judge 

out   of  county,   or  of   county 
judge. 

62.  Unauthorised      county     judge's 

order,  disregarded. 
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53.  County  for  motion  on  notice, — 

in  supreme  court  actions. 

54.  — limits  of  the  foregoing  statu- 

tory  restriction. 

55.  Statute  controls  rules. 

66.  — power  of  court  to  disregard 
the  statute. 

57.  Where  to  move  to  vacate  order 

made  in  wrong  place. 

58.  Appeal    as    affecting    place    to 

move. 

IV.  MonoN  Papsbs. 
A.  In  general, 

59.  Two  methods  of  moving. 

60.  Evidence. 

61.  Compelling  affidavit  for  motion 

—  statutory  power. 

62.  — what  is  a  motion. 

63.  — only  party  can  compel. 

64.  — p*»rty  not  compellable. 

65.  — capncitv  as  witness. 

66.  — preliminary  request. 

67.  — pflRr^Rvits  to  support  the  ap- 

plication. 

W. as  to  place   for  examina- 
tion. 

60.  — nofi're  essential. 

7a.  — ord<*r. 

71.  — service:  8ubp<ena. 

72.  — peHina  rid  of  the  order. 
7^.  — counsel. 

74.  — claim  of  privileee. 
7^.  — ^'''tv  of  the  referee. 

76.  — pffeH  of  affidavit. 

77.  FTifitline  papers. 

78.  Stpfipo'   iu«tification    for  choice 

of  county  to  move  In. 
7P.  Pi«#«ToRiPqr  irroimd  of  motion. 

80.  Mode     of     referring    to    other 

papers. 

81.  Vmune  for  delnv.  ' 

82.  Otoup''^  fo^  cl 'timing  preference 

on  the  calendar. 

83.  C^*h  to  merits. 

84.  Denial  or  disclosure  of  previous 

application. 


B,  VoUdng  motion, 

85.  Limitations    of    the    time 

movinsf. 

86.  When  to  brim?  on  motion. 

87.  T*»^oth  of  notice. 

88.  Hay. 

80.  Consent  in  lieu  of  notice. 


for 


90. 
91. 
92. 
93. 
94. 
95. 
96. 
97. 

98. 
99. 

100. 
101. 

102. 
103. 


104. 

105. 
106. 

107. 
108. 
109. 

no. 

111. 


112. 

113. 
114. 


C.  Contents  of  notice. 

Entitling. 

—  names  of  parties. 
Designating  day. 

Stating  where  or  before  whom. 

Place. 

Stating  on  what  papers. 

Specifying  irregularity. 

—  effect  of  omitting  to  specify 
irregularity. 

Pelief   sought. 

Prayer  for  general  relief. — 
costs. 

Rismnture,  etc.,  of  mover. 

Effect  of  unqualified  si^ature 
as  a  general  appearance. 

Address  or  direction. 

Necessity  of  intervention  of  at- 
torney, 

D,  Ordure  to  show  eatue. 

Orders  to  show  cause, —  used  as 

process. 

as  short  notice  of  motion. 

Who  may  make  orders  to  show 

cause;  and  where  returnable. 
Lenirth  of  time. 
Necessity  should  be  sworn  to. 
Bestriction  on  delay. 
Other  reouisites. 
Le«?al    effect  of  order  to   show 


Ja.  Bervtng, 


Conies     of     papers 

motion  is  made. 
Serving  further  papers. 
Mode  and  time  of  service, 


on     which 


V.    Brinoiko   on  the   motion,   and 

THE    HEARING. 

115.  Countermanding   notice   of   mo- 

tion. 

116.  Counter-motion. 

117.  Adjournment  of  hearing. 

118.  Consent  as  to  place  of  hearing. 

119.  Effort  to  remove  motion. 

120.  Transfer  by  judge. 

121.  Adiournment  of  court  to  cham- 

bers. 

122.  Notes  of  issue. 

123.  Preference. 

124.  Strikiniir  from  the  calendar. 

125.  Default  of  partv  moved  against. 

126.  Default  of  moving  party. 
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127.  Adjonniment  for  further  prepa* 

ration. 

128.  Reservation  of  objections  upon 

adjournment. 

129.  Preliminary  objections. 

130.  — reserving  dMision. 

131.  Moving  party  to  be  confined  to 

papers  he  has  served. 
132. to  specified  grounds. 

133.  Opposing  papers. 

134.  Counter-affidavits. 

135. impeaching  affiant's  credi- 
bility. 

136.  Additional   affidavits   on   behalf 

of  moving  party. 

137.  New  matter  in  avoidance. 

138.  Oral  demurrer. 

ISTQ.  Objection  that  party  moving  or 
opposing  is  in  contempt. 

140.  Bight  to  open  and  close. 

141.  Amending  moving  papers. 

142.  Striking  out  from  papers. 

143.  Marking  papers  used. 

144.  Filing  the  papers. 

VI.   RnUBS  OF  DSCIBION. 

145.  Default. 

146.  Decisions,  on  what  papers. 

147.  Burden  of   proof. 

148.  Tacit  admissions. 

149.  Hearsay  evidence. 

150.  Oral  to  qualify  written. 

151.  Judge's  recollection. 

152.  Technical  irregularities. 

153.  Prejudging  merits  of  action. — 

Unconstitutionality  of  statute. 

154.  Bequiring  new  action. 

155.  Another  action  pending. 

166.  Former   order   not   rea   adjudl- 
oaia. 


157.  Irregularity  not  specified. 

158.  Unnecessary  motions. 

150.  Effect  of  prayer,  for  general  re- 
lief on  contested  motions. — 
Power  of  court. 

160. principles  governing  dis- 
cretion. 

161.  Power  of  court  on  decision  of 

contested  motions  to  give  ap- 
propriate relief. 

162.  Amplifying    order,    beyond    no- 

tice. 

163.  Amending    irregularity    to    de- 

feat motion  founded  on  it. 

164.  Beference  or  issue. 

165.  Costs. 

166.  Limit   of   time   for   decision   of 

motion    as   to   arrest,   attach- 
ment, or  injunction. 

167.  Who  must  watch  for  decision. 

Vn.  Rkheabin G. 

168.  Behearing  and   raMwal   distin- 

guished. 

169.  Behearing,  when  allowed. 

170.  Mode  of  obtaining  rehearing. 

171.  — how  heard. 

VIII.  Bjcnewals* 

172.  General  restriction  on  renewals. 

173.  Benewals  on  same  facts^  when 

allowable,—  leave. 

174.  New  motion  on  new  facts. 

175.  Different  relief  or  grounds. 

176.  Benewnl  or  appeal. 

177.  Mode  of  obtaining  leave  to  »- 

new. 

178.  Granting  leave  discretionary, 

179.  What  question  involved. 

180.  Effect  of  leave. 


[For  List  of  Forms,  see  p.  165.]  The  subject  of  Obdebb  is  separately  treated 
at  p.  206. 

I.  General  Principles. 

1.  What  is  a  motion.'] — (1.)  In  its  general  sense  the  -word 
"Motion^'  is  used  to  designate  any  application  to  the  court  or 
judge ;  and  thou^  a  trial  is  never  termed  a  motion,  each  applica- 
tion to  the  court,  in  the  course  of  the  trial,  is  in  this  sense  a  mo- 
tion: thus  the  party  moves  the  case  for  trial,  moves  to  amend,  to 
strike  out  evidence,  to  have  a  nonsuit  or  diroction  for  a  verdict. 

(2.)  In  a  stricter  sense  it  is  an  application  to  the  court  other 
than  on  a  trial  of  issues  of  fact;  and  in  this  sense  it  is  used  in  the 
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definitian  contained  in  the  Code,  describing  it  as  an  application 
for  an  order;  ^^  an  order  being  defined  as  a  direction  of  a  court 
or  judge  not  contained  in  a  judgment^^ 

It  is  in  this  more  restricted  sense  that  it  is  used  in  the  New 
York  rules  of  court,  in  treating  of  contested  motions,  and  dividing 
them  into  what  are  called  respectively  "  enumerated  motions  "  and 
''non-enumerated  motions.''  In  this  sense  it  includes  the  argu- 
ment of  demurrers,  of  appeals,  of  exceptions  reserved  to  be  heard 
fit  the  Appellate  Division,  and  all  other  proceedings,  the  formal 
conclusion  of  which  is  embodied  in  an  order,  even  though  the  order 
be  an  order  for  judgment. 

(3.)  In  a  still  narrower  sense  the  word  is  used  to  indicate  any 
siunmary  application,  incidental  to  the  cause,  as  distinguished 
from  trials,  arguments  of  demurrers,  appeals,  exceptions,  etc.  In 
this  sense  it  has  been  well  described  as  in  general  relating  to  some 
incidental  question  collateral  to  the  main  object  of  the  action. 
It  is  in  this  sense  that  the  word  is  used  in  conmion  parlance  in 
the  profession.** 

2.  Enumeraied  and  nonrenumerated  motions.'] — Motions,  as 
understood  in  the  second  of  the  above  meanings,  are,  in  'New  York 
pnictioey  classed,  witih  reference  to  their  importance,  or  their  usu- 
ally involving  the  merits,  as  "enumerated"  and  "non-enu- 
merated-'* 

In  January,  1799,  the  New  York  Supreme  Court  made  a  gen- 
eral rule  that  certain  motions  enumerated  in  the  rule  —  the  char- 
acteristic of  which  was  that  they  generally  raised  substantial  ques- 
tions of  law  —  should  be  heard  according  to  the  priority  of  time 
in  which  the  question  arose,  the  dates  being  furnished  by  notes, 
corresponding  to  our  notes  of  issue,  from  the  attorneys. 

All  other  motions  were  directed  to  be  heard  in  the  order  in 
which  they  should  be  made.  Thus,  practically,  the  enumerated 
motions  were  calendar  motions,  and  non-enumerated  motions  were 
those  which  were  heard  in  the  order  in  which  attorneys  might 
Ciain  the  car  of  the  court. 

WN.  Y.  Code  Civ.  Pro.  S  7C8. 

TO  Id.,  §  767. 

w  Rensselaer,  etc.,  R.  R.  Co.  v,  Ihivis,  65  N.  Y.  145;  Matter  of  Jetter,  78 
X.  Y.  601;  Cohen  r.  Kmlewitcli,  81  App.  Div.  147,  80  N.  Y.  Snpp.  680; 
Wallace  r.  Lewis,  9  Mont.  399,  24  Pac.  22.  See  distinction  between  a  motion 
and  a  petition  in  Shaft  r.  Phoenix,  etc.,  Ins.  Co.  67  N.  Y.  644;  between 
noticnv  and  special  proceedings.  Matter  of  Lima,  etc.,  Ry.  Co.  68  Hun,  252; 
N.  Y.  Security  A  Trust  Co.  v.  Saratoga  Gas,  etc.,  Co.  156  N.  Y.  646. 
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In  course  of  time  the  convenient  practice  of  r^;ulating  the  order 
of  business  by  a  calendar  has  been  somewhat  extended,  and  the 
regulation  that  non-enumerated  motions  must  be  heard  in  the 
order  in  which  they  are  made  to  the  court  has  been  to  the  same 
extent  superseded. 

The  list  of  motions  characterized  as  "enumerated"  has  aUo 
been  somewhat  modified,  chiefly  to  adapt  it  to  changes  in  the  form 
of  procedure.     (See  par.  4,  post.) 

3.  Practical  difference  hetween  them.'] — "  Enumerated  mo- 
tions "  differ  from  "  non-enumerated  motions  "  in  the  following 
respects :  ®* 

1.  They  may  be  noticed  by  either  party ,®^  and  the  party  against 
whom  the  proceeding  is  taken^^  is  entitled  to  proceed  in  it  as  an 
actor,  and,  if  the  moving  party  does  not  proceed,  may  take  an 
order  in  his  own  favor,  and  against  the  moving  party.^ 

2.  They  must  be  heard  within  the  district  or  (on  an  application 
to  the  Appellate  Division)  the  department  where  the  cause  is 
pending,®*  unless  removed  under  the  statute,  while  non-enumer- 
ated motions  may  often  be  made  elsewhere. 

3.  If  the  party  whose  duty  it  is  on  enumerated  motions  at 
Special  Term  to  furnish  papers  five  days  before  argument,  ne- 
glects to  do  so,  the  opposite  party  is  entitled  to  move  on  affidavit, 
and  on  four  days'  notice  to  strike  the  cause  from  the  calendar  and 
for  judgment  in  his  favor.®* 

4.  A  party  omitting  to  prefix  to  his  points,  when  points  are 
required,  a  concise  statement  of  the  facts  with  reference  to  the 
folios,  is  not  entitled  to  discuss  the  facts.®® 

SI  The  order  of  business  in  the  Court  of  Appeals  also  depends  on  this  dis* 
tinction.  Hun's  Court  Rules,  1904,  p.  73,  and  see  Gregory  v.  Cryder,  9  Abb. 
Pr.   (N.  S.)   89. 

82  N.  Y.  Gen.  Rules  No.  40. 

83  Common  practice.  To  the  same  effect  is  a  dictum  in  Roosevelt  v.  Fulton, 
5  Cow.    (N.  Y.)    438. 

84  See,  for  instance.  Lord  v.  W^ilkinson,  66  Barb.  607 ;  Christy  v,  Kiersted, 
47  How.  Pr.  467. 

85  N.  Y.  Gen.  Rules,  No.  40.  This  does  not  apply  to  the  argument  of  a 
demurrer.  Id.  Whether  the  papers  must  be  printed  does  not  depend  on 
whether  the  motion  is  an  enumerated  motion,  but  on  whether  it  is  an  appel- 
late  division  calendar  cause.    N.  Y.  Gen.  Rules.  No.  43. 

86  N.  Y.  Gen.  Rules,  No.  40.  The  general  rules  that  counsel  on  each  siae 
are  allowed  only  a  half  hour  (fifteen  minutes  in  the  first  department — 
Rule  III)  does  not  apply  to  enumerated  motions  except  appeals  from  orders. 
The  prescribed  restriction  for  other  enumerated  motions  being  one  hour. 
N.  Y.  Gen.  Rules,  No.  47.  Either  rule  is  relaxed  in  the  discretion  of  the 
court. 
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The  characteristics  of  non-enumerated  motions  will  more  fully 
appear  in  what  remains  to  be  said  on  the  subject  of  motions. 

4.  What  are  "  enumerated/''] —  The  following  are  "  enumerated 
motions :  ^ 

1.  Alternative  writs  of  prohibition,  when  returnable,  or  when 
Fubsequently  brought  on  by  notice.®® 

2.  Appeals  from  judgments  rendered  on  overruling,  or  sustain- 
ing demurrer,®*  or  from  final  judgments  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  or  upon  a  verdict,  or  from  an  in- 
terlocutory judgment.®^  -  ^         ^ 

3.  Appeals  from-  an  order  as  to  new  trial,  made  on  a  motion 
on  the  judge's  minutes.®^ 

4.  Appeals  from  final  orders  and  decrees  of  Surrogates' 
Courts.** 

5.  Appeals  to  the  Supreme  Court  from  a  judgment  of  an  in- 
ferior court,  or  an  order  of  such  court  granting  or  refusing  a 
new  trial.*®  • 

6.  "  Cases ;  "  i.  e.,  bringing  up  the  appeal  on  a  "  case."  ** 


^The  old  test,  that  if  a  motion  involved  the  merits  it  must  be  brought  on 
M  an  enumerated  motion  (Remsen  v,  Isaacs,  1  Cai.  22,  Col.  &  C.  Cas.  158), 
ii  no  longer  a  safe  guide. 

«X.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §  2099,  therein  referred  to. 

»X.  Y.  Gen.  Rules.  No.  38.  So  held  also  of  appeal  from  an  order  over- 
ruling or  sustaining  a  demurrer.     Reynolds  v.  Freeman,  4  Sandf.  702. 

«>N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §§  1346,  1349,  therein  re- 
ferred to. 

«iFor  these  appeals  (under  Code  Civ.  Pro.  §  999),  must  be  heard  on  a 
'*case."  So  also  though  the  order  was  in  a  county  court.  Harper  v.  Allyn, 
3  Abb.  Pr.  (N.  S.)  186.  And  although  the  appeal  is  taken  only  from  the 
order  and  not  from  the  judgment  as  well.  Kenney  v.  Sumner,  12  Misc.  86, 
33  X.  Y.  Supp.  95. 

^N.  Y.  Gen.  Rules^  No.  38.  So  held  of  an  appeal  from  an  order  appoint- 
ing an  administrator.    Brockway  v,  Jewett,  16  Barb.  590. 

By  Code  Civ.  Pro.  §  2550,  **  the  final  determination  of  the  rights  of  the 
parties  to  a  special  proceeding  in  a  surrogate's  court  is  styled,  indifferently, 
a  final  order  or  a  decree." 

Intermediate  orders,  that  is,  directions  entered  in  writing,  but  not  included 
in  a  decree  (|  2556),  are  appealable  if  they  affect  a  substantial  right 
($  2570),  but  an  appeal  from  such  an  order  is  not  an  enumerated  motion. 

«N.  Y.  Gen.  Rules,  No.  38;  Harper  v.  Allyn,  3  Abb.  Pr.  N.  S.  186. 

•*A  "case"  is  always  brought  before  the  court  by  an  enumerated  motion; 
^^  Y.  Gen.  Rules,  No.  38,  usually  by  appeal  but  not  always.  Thus  the  court 
or  a  judge  thereof  may  direct  a  case  to  be  made  for  the  purpose  of  a  motion 
'or  a  new  trial  of  a  reference  as  to  specific  questions  of  fact  involved  in  the 
iwue.    N.  Y.  Code  Civ.  Pro.  ft  1004. 
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7.  Certiorari  in  civil  cases  and  in  criminal  contempt  (if  not 
otherwise  speeiallj  regulated  by  statute)  ;  wlien  noticed  for  liear* 
ing  by  either  party  after  return  is  complete.** 

&  Exceptions,^  directed  to  be  heard  at  the  Appelkte  Divi- 
sion.®^ 

9.  Issues  of  law^  (including  those  joined  on  an  alternative  writ 
of  mandamus  granted  by  the  Appellate  Division).®*^ 

10.  Motions  arising  on  special  verdicts.^  , 

11.  Motions  for  new  trial  of  an  issue  of  fact,^  other  than  those 
made  upon  the  minutes,  or  upon  an  allegation  of  irregularity  or 
surprise. 

12.  Motions  to  overrule  exceptions  and  for  ^al  judgment  upon 
report  of  a  referee.* 

13.  Submissions  of  controversies  on  an  agreed  case.* 
Other  motions  are  non-enumerated.* 

WN.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  |  2138  (therein  referred 
to),  and  §§  2147,  2148.  The  first-mentioned  section  requires  the  hearing  to 
be  at  the  appellate  division  of  the  department  embracing  the  oounty  where 
the  writ  is  returnable. 

96  N.  Y.  Gen.  Rules,  No.  S8. 

vt  Other  exceptions  on  the  trial,  unless  made  the  foundation  of  a  motion  tor 
new  trial  so  as  to  appeal  from  the  order  thereon,  are  only  brought  up  by 
appeal  from  the  judgment;  N.  T.  Code  CiV.  Pro.  §  996.  Whether  an  appeal 
from  an  order  as  to  new  trial  is  an  enumerated  motion  (unless  the  order 
was  made  in  an  inferior  court),  depends  on  the  ground  of  the  motion.  See 
Bubd.  11   (above). 

S8  N.  Y.  Gen.  Rules,  No.  38.  Issues  of  law  are  those  arising  on  demurrer. 
N.  Y.  Code  Civ.  Pro.  {  964. 

W  N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §  2085,  therein  referred  to. 
But  an  appeal  from  a  final  order  in  a  mandamus  proceeding,  if  no  case  and 
exceptions  are  included,  is  classed  as  a  nonenumerated  motion.  People  ex  rel, 
V.  Board  of  Education,  113  App.  Div.  315. 

1 N.  Y.  Gen.  Rules,  No.  38.  For  the  distinction  between  special  verdict 
and  answers  to  special  questions,  see  Abb.  Civil  Jury  Brief,  2d  ed.  406. 

2  For  these,  save  the  exceptions  stated,  require  a  "  case."  N.  Y.  Code  Civ. 
Pro.  {i§  998,  999. 

This  includes  motions  for  new  trial,  made  upon  a  case,  or  exceptions.  Ells- 
worth V,  Gooding,  8  How.  Pr.  1;  Van  Shaick  v,  Winne,  Id.  5;  N.  Y.  Qen. 
Rules,  No.  38. 

Whether  it  includes  motions  on  the  ground  merely  of  newly  discovered 
evidence  may  perhaps  raise  a  difference  of  opinion.  That  a  case  is  necessary 
upon  such  a  motion,  see  Bantleon  v.  Meier,  81  Hun,  162,  30  N.  Y.  Supp.  706; 
Harris  v.  Gregg,  4  App.  Div.  615,  38  N.  Y.  Supp.  844. 

3  Rogers  v.  Pearsall,  21  App.  Div.  389,  47  N.  Y.  Supp.  551. 

4  N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §  1279,  therein  referred  to. 
5N.  Y.  Gen.  Rules,  No.  38;  H^Kenzie  v.  Wilson,  2  Cai.  385,  Col.  &  C.  Cks. 

428  (motions  to  bring  on  trial  by  record) ;  People  v.  Northern  R.  R.  Co. 
42  N.  Y.  217  (motion  for  judgment  on  the  pleadings  on  the  groimd  that  an 
answer  raises  no  issue). 

Smith  V,  Cheetham,  2  Cai.  381,  Col.  &  C.  Cas.  425  (motion  to  set  aside  a 
verdict  for  irregular  conduct  of  jury). 
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The  rule  that  a  non-entinierated  motion  must  be  heard  as 
flttcfay  doeg  not  override  the  general  principle  that  a  motion  which, 
thoo^  not  enmnerated  in  the  list,  is  neoessarily  involved  in  en- 
fthling  die  court  -which  tried  a  cause,  or  heard  an  enumerated  mo- 
tion, to  carry  its  decision  into  the  record,  should  be  made  before 
that  court,  as  a  part  of  the  proceedings  there.^ 

5.  Scope  of  this  article.'] — In  all  that  follows  in  this  article 
we  are  concerned  only  with  motions  in  the  more  limited  sense  of 
an  application  to  the  court  or  judge  for  an  order  incidental  to  the 
progress  of  a  cause,  which  is  its  ordinary  signification.  The  mode 
of  making  the  various  enumerated  motions,  such  as  appeals,  de- 
murrers, etc.,  will  be  treated  in  their  appropriate  connection. 

II.  RuxEs  Affecting  Policy  ab  to  Moving^ 

6.  Object  of  moHon.'] — The  object  of  a  motion  must  be  to  ob- 
tain an  actual  direction  of  the  court  or  judge.  A  motion  made 
simply  to  obtain  the  opinion  of  the  court  —  for  instance,  as  to 
whether  proceedings  for  arrest  will  be  valid  —  will  not  be  enter- 
tained.^ 

7.  Persons  not  parties  may  move.] — A  person  injuriously  af- 
fected by  an  unlawful  proceeding  in  an  action,^  or  having  an  in- 
terest in  the  subject  of  the  action,®  though  not  made  a  party,  may 
move  for  such  protection  to  his  rights  or  interests  as  justice  re- 
quiresw  One  having  no  interest  is  not  entitled  to  move,*®  and 
it  is  error  to  grant   his  motion.** 


CThiUv  where  a  reference  is  directed  in  foreclosure  at  a  special  term  for 
trial  of  causes,  it  is  not  error  for  the  court  sitting  at  **  special  term  and 
chambers  **  for  nonenumerated  business,  to  refuse  to  entertain  a  motion  to 
confirm  the  report  of  the  referee.  Empire  B.,  etc.,  Assoc,  v,  Stevens,  8  Hun, 
615.  But  the  court  has  power,  and  it  is  not  error  to  entertain  such  a  motion 
tt  such  a  "  special  term  and  chambers."    Boegler  v.  Epplej,  40  Hun,  523. 

TMcMichael  o.  Kilmer,  20  Hun,  176;  Morss  v,  Hasbrouck,  15  Wklj.  Dig. 
308. 

*  Gould  r.  Mortimer,  10  Abb.  Pr.  448,  26  How.  Pr.  167;  Lawlor  v.  Mayer, 
etc.  5  Abb.  Pr.  325;  Green  v.  McMurtiy,  20  Kans.  192;  Callender  v.  Paines- 
Tille,  etc..  R.  Co.  11  Ohio  St  516. 

•Lapaugh  v.  Wilson,  43  Hun,  619,  6  N.  Y.  St.  Rep.  624. 

10  Thomson  r.  Ttacy,  60  N.  Y.  31 ;  Mayer  v,  Flammer,  81  N.  Y.  Supp.  1062. 

nCMa honey  r.  Belmont,  62  N.  Y.  133  (where  the  opinion  shows  that  an 
order  granted  in  a  fdrmer  proceeding  on  motion  of  one  not  a  party  had  been 
reversed  oa  appeal ) . 
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8.  What  persons  not  parties  may  be  moved  against'] — ^A  per- 
son, though  not  a  party  to  the  action,  who  has  yoluntarily  sub- 
mitted himself  to  the  authority  of  the  court  therein,  as  for  in- 
stance by  purchasing  property  which  is  the  subject  of  the  action, 
from  a  party  thereto,  pending  the  action,  or  at  a  judicial  sale  made 
by  direction  of  the  court  therein,  may  be  proceeded  against  respect- 
ing the  subject,  by  motion,  without  being  made  a  party  to  the 
record.  In  the  absence  of  any  different  direction  by  the  court  or 
judge,  such  person  must  have  personal  notice,  unless  and  imtil 
he  appears  by  attorney. 

9.  Effect  of  motion  by  or  against  one  not  a  party.] — ^Where  the 
court  have  power  according  to  the  practice,  to  make  an  order  on 
the  application  of  a  person  not  a  party  to  the  cause,  or  against  a 
i^erson  not  a  party  to  the  cause,  he  is  bound  by  it  as  if  he  were  a 
party,  and  they  have  power  to  enforce  it  in  the  same  manner  as  if 
he  were.^* 

10.  In  what  cases  to  move  rather  than  appeal.] —  In  a  general 
way  the  test  between  cases  where  a  motion  should  be  made  rather 
t&an  an  appeal  taken,  requires  an  application  of  the  principle  that 
appeal  is  the  remedy  to  correct  a  judicial  error,^^  whether  consist- 
ing in  a  wrong  conclusion  of  fact,  drawn  from  the  evidence  or 
affidavits,**  or  in  a  wrong  conclusion  of  law  applied  to  the  facts, 
or  in  the  assumption  of  a  power  which  the  court  or  judge*®  could 
not  lawfully  exercise:  and  that  the  appellate  tribunal  considers 
no  more  than  was  actually  before  the  court  or  judge  below,  or  may 
be  judicially  noticed.*®  Hence,  in  the  case  of  such  a  judicial  error, 
the  party  aggrieved  is  not  required  to  apply  to  the  court  or  judge 
committing  it  for  relief,  but  may  appeal  directly ;  though  he  may, 

12  This  principle  must  be  deemed  inherent  in  judicial  power.  See,  for 
example,  Jay  f?.  De  Groot,  2  Hun  (N.  Y.),  205;  Hill  i'.  Hill,  68  111.  240;  Smith 
V,  Equit.  Mortg.  Co.  98  Ga.  240. 

13  De  Lavallette  v.  Wendt,  75  K.  Y.  679^  where  a  judgment  against  an 
jMoeouior  was  erroneously  entered  against  him  personally,  and  the  remedy 
was  held  to  be  a  motion, to  correct,  and  not  by  appeal.  Per  Curiam:  "This 
court  sits  to  correct  the  errors  of  the  court  below,  and  not  ordinarily  those 
of  ministerial  officers,  or  of  the  parties,  never  properly  brought  to  the  atten- 
tion of  those  courts." 

14  Wilson  r.  Barney,  5  Hun,  257,  261 ;  Flaherty  v,  Flaherty,  6  Monthly  L. 
Bui.  74.  (Where  an  order  is  made  on  defective  proofs  the  remedy  is  an 
appeal^  not  a  motion  to  vacate.) 

IB  Or  referee  appointed  to  hear  and  determine  all  the  issues  in  the  action. 
Albany  Brass  &  Iron  Co.  v.  Hoffman,  30  App.  IMv.  76,  51  N.  Y.  Supp.  779. 
16  The  principle  is  carefully  stated  in  Stannard  v.  Hubbard,  123  N.  Y.  520. 
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if  he  choose,  upon  an  interlocutory  application  and  before  a  final 
judgment  has  been  rendered/^  ask  a  rehearing  before  appealing, 
and  will  commonly  do  so  if  he  attributes  the  error  to  want  of  con- 
sideration, or  wishes  on  appeal  to  rely  on  a  ground  he  omitted  to 
bring  to  the  attention  of  the  court  or  judge;  and  in  case  of  powers 
wrongly  assumed  he  is'  never  confined  to  an  appeal,  but  may 
always  apply  to  vacate  or  modify.  An  error  in  an  order  made 
by  a  judge  out  of  court  may  always  be  corrected  by  motion  to 
the  court  ^® 

On  the  other  hand,  for  an  error  consisting  in  a  discrepancy  be- 
tween the  judicial  intent  of  the  court,  judge,  or  referee,  and  the 
foam  or  contents  of  the  record  of  the  proceeding ;  *®  or  in  de- 

iTAfter  final  judgment,  the  trial  court  has  no  revisory  or  appellate  juris- 
diction to  amend  errors  in  substance  affecting  the  judgment.  Stannard  v. 
Hubbard,  123  N.  Y.  620;  Morrison  v.  Met.  El.  Ry.  Co.  60  App.  Div.  180,  70 
N.  Y.  Supp.  65;  Meldon  v.  Devlin,  39  App.  Div.  681,  67  N.  Y.  Supp.  670. 

18  Westeide  Bank  v.  Fugsley,  47  N.  Y.  368,  12  Abb.  Pr.  N.  S.  28.  Unless 
otherwise  specially  provided,  as  in  the  case  of  provisional  remedies.  N.  Y. 
Code  Civ.  Pro.  §  772.  The  provisions  contained  in  §  1304,  which  allow  a 
jod^  to  vacate  an  order  made  by  him  out  of  court,  if  the  party  who  obtained 
it  does  not  enter  it  or  file  the  papers,  after  an  order  requiring  him  to  do  so, 
so  as  to  enaole  the  party  aggrieved  to  appei^l,  ought  not  to  be  regarded  as 
requiring  such  a  motion  to  enter  and  file,  and  an  appeal;  but  are  to  be  con- 
strued as  permissive  even  if  in  part  superfluous;  and  the  court  is  not  de- 
prived of  its  power  of  correcting,  directly,  on  motion,  an  error  made  by  a 
judge  out  of  court. 

Id  For  instance  the  following  cases  hold  that  any  irregularity  consisting  in 
the  entry  of  an  unauthorized  judgment  not  conforming  to  the  judicial  intent 
or  decision,  must  be  corrected  on  motion  (within  a  year  from  entry  of  judg- 
ment. Com  Ex.  Bank  v,  Blye,  119  N.  Y.  414),  and  not  by  appeal;  and 
properly  80«  for  from  the  nature  of  the  case  it  is  often  impossible  to  raise 
the  point  by  exception. 

Iilgersoll  V.  Bostwick,  22  N.  Y.  426;  Young  v,  Atwood,  6  Hun,  234 1 
Cochran  v.  Gottwald,  41  N.  Y.  Super.  Ct.  (J.  &  S.)  317.  (Improper  form 
of  jud^^^ment  in  replevin.) 

Simmons  r.  Craig,  137  N.  Y.  650;  Howland  v.  Rowland,  20  Hun,  472;  Wal- 
brid/^  r.  James,  4  Hun,  793;  Losee  v.  Ellis,  13  Him,  655;  Oliver  v,  French, 
82  Hun,  426,  31  N.  Y.  Supp.  740;  Beetz  v.  Fuller,  92  Hun,  457,  36  N.  Y. 
Supp.  850;  Foley  V.  Foley,  16  App.  Div.  276,  44  N.  Y.  Supp.  588;  Levy  v.  La 
Fonntain,  81  App.  Div.  636,  80  N.  Y.  Supp.  468.  (Entry  of  a  judgment  not 
anthoriz^  by  the  court's  decision  or  referee's  report. 

Cameron  v.  N.  Y.  El.  R.  Co.  38  App.  Div.  16,  66  N.  Y.  Supp.  304.  ( Judg- 
ment  entered  on  verdict  at  trial  term,  when  it  should  have  b«en  certified  to 
the  special  term.) 

Hollister  v.  Simonson,  170  N.  Y.  357.  (A  final  judgment  entered  at  special 
term  which  fails  to  conform  to  an  interlocutory  judgment  directed  by  the 
appellate  division,  may  be  corrected  either  by  appeal  or  motion.) 

Fatten  v.  Stitt,  60  N.  Y.  691.  (Costs  improperly  inserted  in  a  judgment 
entered  on  remittitur,  where  judgment  "  without  costs  "  had  been  ordered. ) 
Rot  where  the  judge  erroneously  attempted  to  adjudicate  upon  the  costs  as 
if  the  action  were  an  equitable  one,  appeal  is  necessary.  Norton  v.  Fancher, 
92  Hon,  463,  36  N.  Y.  Supp.  1032. 
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citUng  upon  only  a  partial  diBclosure  of  the  facta,  or  under  acci- 
dent or  mistake;^  or  consisting  in  official  miacondnet^  or  inca- 
pacity of  ministerial  officers  of  the  court;  or  involring  any  cir^ 
cumstanoes  -which  nuike  it  desirable  to  bring  into  the  record  matter 
not  already  there,  a  motion  is  the  proper  remedy ;  and  the  appel- 

Sabater  v.  Sabater,  7  App.  Div.  70,  39  N.  Y.  Supp.  058.  (Where  referee 
in  divorce  action  did  not  award  costs,  an  improper  provision  therefor  in  the 
Special  Term  judgment  should  be  stricken  out  on  motion.) 

People  V.  Pemetti,  06  App.  Div.  610,  88  N.  Y.  Supp.  714  (where  a  judg- 
ment has  been  entered  by  consent,  or  under  an  agreement  which  will  be  con- 
strued as  a  consent,  e.  g.,  the  stipulation  in  a  recognizance,  no  appeal  will 
lie  from  the  judgment;  the  remedy  against  unauthorized  judgment  is  by 
motion  to  relieve  from  the  consent,  or  to  vacate  the  order  forfeiting  tfa^ 
recognizance ) . 

People  ew  rel.  Oswald  v.  Goff.  52  N.  Y.  434.  (Provision  in  a  judgment 
for  a  restoration  of  money  collected  on  a  tax  *'  having  been  inserted  without 
authority,  the  proper  remedy  is  by  motion  to  correct  the  judgment.") 

Moran  v.  Chase,  52  N.  Y.  346  (where,  on  a  report  in  lien  proceedings 
directing  simply  a  sale,  a  personal  judgment  was  erroneously  entered.) 

Campbell  v.  Seaman,  63  N.  Y.  568.  ("If  plaintiff  entered  a  judgment 
not  authorized  by  the  referee's  report,  defendant  should  have  moved  to  set  it 
aside,  or  to  correct  it.") 

Cagger  v,  Lansing,  64  N.  Y.  417  (where  a  judgment  in  ejectment  stated 
the  sum  received,  as  damages  for  withholding,  when  it  should  have  been  for 
use  and  occupation). 

Cole  V.  Tyler,  65  K.  Y.  73.  (Here  a  judgment  erroneously  directed  a 
receiver  to  sell  lands,  when  the  decision  merely  set  aside  a  conveyance  thereof 
by  a  judgment  debtor  as  fraudulent.) 

Reeder  v,  Sayre,  70  N.  Y.  180.  (Here  judgment  was  entered  for  two  sur- 
vivors, without  specifying  that  it  was  for  them  as  survivors  of  themselves 
and  the  one  who  was  deceased.  "  It  was  an  irregularity  which  should  have 
been  taken  advantage  of  by  motion.") 

Kraushaar  v.  Meyer,  72  K.  Y.  602.  (Where  the  extra  allowance  granted 
by  the  lower  court  and  inserted  in  the  judgment  was  slightly  in  excess  of 
that  allowed  by  Code  Pro.,  §  300  —  held,  that  this  was  an  '*  inadvertence  "  to 
be  "  corrected  by  motion  to  correct  the  judgment." ) 

Beers  t?.  Shannon,  73  N.  Y.  202.  (Here  a  judgment  failed  to  show  whether 
it  was  adjudged  to  an  executor  as  such  or  to  him  personally.  Folger,  J., 
said :  *'  That  is  not  the  subject  of  review  here.  There  is  no  exception,  nor 
can  there  well  be  one.  The  remedy  was  patent  and  easy  by  motion  at  special 
term  to  amend.") 

Leonard  v,  Columbia  Steam  Navigation  Co.  84  N.  Y.  48;  Briggs  v.  Hilton, 
90  N.  Y.  517;  Goodwin  v.  Schreiber,  86  Hun,  330,  33  N.  Y.  Supp.  466.  (Judg- 
ment not  conforming  with  verdict.) 

Judson  f?.  Cent.  Vt.  R.  R.  Co.  168  N.  Y.  507 ;  Health  Dept.  v.  Dassori,  159 
id,  245.  (The  Appellate  Division  may  amend  its  order  of  reversal  to  con- 
form to  its  decision,  even  though  an  appeal  therefrom  is  pending.) 

20  Herbert  v.  Smith,  6  Lans.  493  (holding  that  an  alleged  mistake  of  the 
judge  at  Special  Term  as  to  an  agreement  between  him  and  counsel  relating 
to  a  reference  to  take  proof  of  certain  facts  in  controversy  on  a  motion,  was  a 
matter  which  "  ought  to  have  been  corrected  by  an  application  for  a  rehear- 
ing of  the  motion,  on  affidavits  clearly  pointing  out  the  mistake  or  oversight 
which  had  occurred.")  Loy  r.  Met.  El.  Ry.  Co.  15  App.  Div.  1.  (Error  in 
court's  computation  of  damage  based  upon  mistake  in  date  of  plaintiff  ac- 
quirini?  his  interest.) 

21  Matter  of  N.  Y.  Central,  etc..  R.  R.  Co.  64  N.  Y.  60. 
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late  court,  while  not  necessarily  refusing  to  entertain  an  appeal 
founded  on  irregularity  in  practice^  not  involving  the  merits, 
if  there  has  been  no  attempt  to  correct  it  first,  by  motion,  may  cor- 
rect the  insularity  upon  the  appeal,  but  give  costs  against  the 
appellant.^ 

In  cases  on  the  line  between  these  two  classes,  where  there  is 
resulting  doubt  as  to  the  proper  remedy,  it  is  not  unusual  to  move 
first,  and  if  the  motion  is  denied  then  to  appeal  both  from  the 
i^i^nal  decision  and  the  order  denying  the  motion. 

IL — statutory  "  final  ^^  decision.'\  — A  statute  declaring  that 
a  decision  of  a  specified  tribunal  shall  be  '^  final  and  conclusive,'' 
is,  in  the  absaice  of  anything  to  indicate  a  contrary  intent,  con- 
strued as  referring  to  the  merits  and  particularly  questions  of 
fact,  but  not  as  forbidding  a  motion  to  vacate  for  irregularity, 
mistake  or  fraud.** 

12.  In  what  cases  to  move  rather  than  hring  new  action.'] — 
If  the  progress  of  the  action  is  apparently  barred  by  a  stipula- 
tion, release,  or  discharge,  or  other  such  obstacle  which  is  void 
or  voidable,  or  if  final  judgment  has  been  obtained  by  fraud,  or 
is  unconscionably  enforced,  or  if  an  officer  of  the  court,  such 
r?  a  referee,  receiver,  sheriff,  etc.,  fails  to  comply  with  any  man- 
date of  the  court  affecting  his  duty  in  relation  to  any  step  in 
the  progress  of  the  cause,  or  fails  to  pay  over  funds  in  his  hands 
to  the  party  in  the  action  who  has  become  entitled  to  them,  the 
coort  have  power  to  grant  relief  upon  motion,  and  in  so  doing 
may  go  even  to  the  extent  of  setting  aside  releases  and  over- 

22 Compare  Derham  r.  Lee,  47  N.  Y.  Super.  Ct.  174  (where  the  court  said: 
"QuestioiiB  of  regularity  and  practice  should  be  raised  by  motion.  No  ques- 
tkni  of  irregularity  can  be  heard  on  appeal  for  the  first  time.") 

23  For  instances,  see  Loy  17.  Met.  El.  Ky.  Ck>.  15  App.  Div.  1;  Levy  v.  La 
Foontain,  81  App.  Div.  636,  80  N.  Y.  Supp.  468. 

24  Hatter  of  Prospect  Park  &  Coney  Island  R.  R.  Co.,  etc.  85  N.  Y.  489. 
(The  court,  dismissing  an  appeal,  said:  "The  report  of  the  commissioners, 
u  to  the  amount  of  damages,  was  of  itself  final  and  conclusive.  If  the  land 
owners,  in  such  a  case,  claim  that  there  was  any  irregularity,  fraud,  or  mis- 
take in  the  proceedings  of  the  commissioners,  or  back  of  such  proceedings, 
their  remedy  is  by  motion  to  set  the  award  and  proceedings  aside,  and  not 
by  appeal  from  the  award  or  the  order  confirming  the  same ;  and,  from  orders 
made  upon  such  motions,  appeals  may  be  had,  even  to  this  court,  if  they 
involved  subetantial  rights,  and  do  hot  rest  in  discretion.'*)  See  also  Matter  of 
Msyor,  etc.,  of  N.  Y.  49  N.  Y.  150;  Matter  of  N.  Y.  Central,  etc.,  R.  R.  Co. 
64  N.  Y.  60;  Matter  of  De  Camp,  151  N.  Y.  557. 
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turning  deeds  and  judgments,  without  the  aid  of  a  jury,^  if  the 
proper  parties  are  before  it. 

So  if  a  judgment  has  been  fraudulently  obtained  or  is  being 
fraudulently  enforced,  a  new  action  is  usually  maintainable  for 
relief;  but  if  the  grievance  is  irregularity,^  or  if  (the  proceed- 
ings being  regular,  and  free  from  fraud  ^^)  the  question  of  relief 
from  it  rests  in  the  existence  of  a  defense  or  equities  appealing 
to  the  discretion  and  favor  of  the  court,^  the  remedy  is  by  mo- 
tion, even  though  the  person  seeking  the  relief  be  not  a  party 
to  the  action.^ 

In  cases  of  moment  and  difficulty  the  court  may  in  its  dis- 
cretion refuse  relief  on  motion,  and  leave  the  applicant  to  bring 
an  action  for  the  same  relief.^     The  main  reasons  for  this  latter 

25  Ferris  v,  Crawford,  2  Den.  503,  604;  Becker  v.  Lament,  13  How.  Pr.  23 
(stipulation  executed  under  mistake  of  law  and  fact,  as  it  in  effect  barred  a 
defense  relied  on — set  aside  oil  motion). 

Seaver  t\  Moore,  1  Hun,  305  (where  a  stipulation,  corruptly  made  by 
plaintiff's  attorney,  vacating  an  order  of  arrest,  was  set  aside  on  motion 
made  by  plaintiff's  substituted  attorney). 

Howell  V.  Mills,  63  N.  Y.  322  (sale  set  aside  for  collusion,  on  motion  of  an 
infant  entitled  to  the  protection  of  the  court). 

Weseman  v,  Wingrove,  85  N.  Y.  363  (w^here  a  motion  is  held  to  be  the 
proper  remedy  to  compel  a  referee  to  pay  a  lien  which  the  judgment  in 
partition  suit  had  directed  him  to  pay). 

Artisans'  Bank  v,  Treadwell,  34  Barb.  553  (motion  to  compel  a  sheriff  to 
pay  over  money  denied,  but  the  remedy  approved  of  as  correct  in  a  proper 
case). 

In  Romain  r.  Garth,  5  Sup.  Ct.  (T.  &,  C.)  361,  this  practice  was  said  to 
be  anomalous,  and  the  motion  denied;  but  plaintiff  was  given  leave  to  amend 
by  nlpading  the  alleged  release  by  way  of  anticipating  and  averring  fraud  in 
obtaining  it. 

There  is  a  line  of  well-considered  authorities  to  the  effect  that  a  plaintitf 
may,  if  he  choose,  without  pleading  in  avoidance  of  an  anticipated  defence, 
give  evidence  in  avoidance  on  the  trial.  Note  in  10  Abb.  N.  C.  317«  and 
cases  cited 

26 Gould'©.  Mortimer.  16  Abb.  Pr.  448.  26  How.  Pr.  167. 

27  Vandercook  v.  Cohoes  Savings  Inst.,  5  Hun,  641. 

28  McCotter  v.  Jay.  30  N.  Y.  80. 

29  Smith  r.  Am.  Life  Ins.,  etc.,  Co.,  Clarke's  Ch.  307. 

80  McLean  r.  Tompkins,  18  Abb.  Pr.  24;  New  York  El.  Ry.  Co.  v,  Man- 
hattan Ry.  Co.,  63  How.  Pr.  14  (where  a  motion  was  denied  on  the  ground, 
among  others,  that  it  involved  difficult  questions  of  law  and  contested 
questions  of  fact,  involving  vast  interests  which  the  court  refused  to  con 
sider  on  motion,  but  left  the  party  without  prejudice  to  pursue  his  remedy 
by  action),     s.  P.,  Mut.  Life  Ins.  Co.  v.  O'Donnell,  146  N.  Y.  275. 

National  Bank  of  Oswego  v.  Dun,  29  Hun,  529,  531  (where  the  court  re- 
marks that  questions  relating  to  an  attack  upon  the  validity  of  an  assignment 
for  the  benefit  of  creditors  are  **  more  proper  for  the  solemn  mode  of  inves- 
tigation found  in  a  trial  rather  than  in  the  summary  modes  which  attend  the 
ordinary  special  term  motions"). 

People  V.  Erie  Railway  Co.,  54  How.  Pr.  69  (where  a  ttiotion  to  compel  a 
receiver  to  comply  with  the  terms  of  a  lease  was  denied  because  the  questiomi 
that  rights  should  be  settled  in  an  action,  than  on  motion"). 
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course  are  presented  when  either  (1)  the  relief  is  not  truly  inci- 
dental to  the  existing  action,  or  (2)  the  necessary  parties  are  not 
already  before  the  court,'*  or  (3)  where  the  papers  presented  on 
the  motion  raise  a  serious  conflict  of  evidence  on  which  the 
party  moved  against  ought  to  have  opportunity  of  trial,  with 
examination  of  witnesses,*^  etc. 

Ilence,  when  relief  is  needed  which  is  in  a  proper  sense 
incidental  to  the  pending  action,  and  the  necessary  parties  are 
before  the  court,  it  is  usually  prudent  to  apply  by  motion,  lest 
a  fresh  action  brought  without  having  thus  applied  should  be 
dismissed,  or  the  costs  of  it  be  charged  on  plaintiff,  for  suing 
when   he  might   have  had  relief  on  motion."'     But   any   such 

Phillips  r.  Wicks,  38  N.  Y.  Super.  Ct.  74  (motion  to  enforce  an  oral  agree- 
ment between  attorneys  as  to  a  discharge  of  a  judgment,  denied,  because  such 
matters  are  "  too  grave  questions  to  be  disposed  of  upon  a  mere  motion,"  and 
in  this  case  no  action  on  an  oral  agreement  would  be  of  avail). 

31  Rhodes  r.  Dutcher,  6  Hun,  453  (motion  to  set  aside  mortgages  denied 
because  all  the  parties  were  not  before  the  court,  and  because  "a  special 
motion  is  but  illy  adapted  to  this  end  when  facts  are  disputed  and  the 
e<)uitie8  are  complicated"),  s.  P.,  Bates  v,  Harding,  17  App.  Div.  606,  45 
X.  Y.  Supp.  396. 

Marvin  i.  Marvin,  1  Abb.  N.  C.  372  (motion  for  relief  by  a  party  to  an 
intricate  partition  suit  where  there  had  been  a  failure  of  the  common  title  as 
to  the  part  allotted  to  the  moving  party  —  denied,  and  the  applicant  left  to 
a  new  action  in  the  nature  of  a  bill  of  review). 

Maher  v.  Garry,  87  Hun,  315,  34  N.  Y.  Supp.  363  (injunction  order  con- 
tinued pending  trial  where  to  decide  the  question  upon  which  its  continuance 
depend^  laid  at  the  foundation  of  the  action,  and  its  continuance  simply  pre- 
ferred the  Biaiua  quo. 

For  farther  illustration  of  this  principle  in  a  question  of  set-off,  see  Swift 
r.  Prouty,  64  N.  Y.  545,  where  the  moving  party  was  turned  over  to  his 
action,  in  which,  however,  he  did  not  succeed.    Prouty  v.  Swift,  10  Hun,  232. 

S2Hill  V.  Hermans,  59  N.  Y.  396  (motion  to  dismiss  an  appeal  founded  on 
a  stipulation  to  dismiss  was  opposed  on  the  ground  that  the  stipulation  had 
been  obtained  by  undue  influence,  and  the  evidence  being  conflicting,  pro- 
ceedings on  the  appeal  were  ordered  stayed  to  enable  an  action  to  be  brought 
to  set  aside  the  stipulation,  for  the  court  laid  down  the  rule  that  where  mate- 
rial questions  of  fact  arise  in  reference  to  which  the  evidence  is  conflicting,  a 
party  seeking  relief  should  be  left  to  an  action,  provided  it  can  be  obtained 
in  that  form,  rather  than  to  determine  the  question  on  motion  and  ea  parte 
affidaviU).    See  also  Mut.  Life  Ins.  Co.  v.  O'Bonnell,  146  N.  Y.  275. 

Churehin  v.  Loeser,  89  Hun,  613,  35  N.  Y.  Supp.  310  (question  whether 
plaintiff  is  estopped  by  an  account  stated  will  not  be  determined  on  motion). 

UBut  where  the  relief  sought  is  to  set  aside  a  sale,  judgment  decree,  or 
award,  etc.,  on  the  ground  that  it  was  obtained  by  fraud,  there  is  a  concur' 
rtnt^  and.  In  case  of  difl^culty,  a  better  remedy  by  an  action,  and  the  injured 
person  is  not  limited  to  the  remedy  by  motion,  except  perhaps  in  cases  of 
foreclosure  sales,  "  where  it  has  been  held  that  there  is  a  full,  adequate,  and 
complete  remedy  by  a  motion."  See  Hackley  v.  Draper,  60  N.  Y.  88  (where, 
reviewing  the  authorities,  the  court  held  that  a  creditor  could  properly  main- 
tain this  aetion  to  set  aside  a  fraudultot  sale  made  by  a  receiver,  although 
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motion,  if  for  relief  that  might  be  had  by  action^,  is  su 
to  the  possibility  of  being  denied  on  account  of  conflict  r^ 
by  coimter  affidavits." 

Difficult  questions  of  fact  arising  on  motion  may  be  refe 
to  a  referee  pending  the  motion,^  though  it  will  not  be  done  ex 
in  extraordinary  cases.^ 

In  the  application  of  these  principles  to  the  case  of  a 
charge  in  bankruptcy,  the  result  of  the  authorities  is  tha 
discharge  will  be  ground  for  a  stay*^  on  motion  when  there 
been  no  opportunity  to  plead  it;  but  if  the  validity  of  the  * 
charge  is  questioned,  it  should  not  be  tried  on  affidavits,  but 
issue  should  be  made  for  trial,  either  by  allowing  a  suppleinen 
pleading,  or  a  new  triaL 

13.  In  what  cases  to  move  rather  than  plead. —  Ward  of  j\ 
\sdiction.'\  —  Where  undisputed  facts  show  that  the  court  has  : 
jurisdiction,  the  objection  may  be  raised  by  motion  to  dismii 
although  demurrer  or  answer  is  a  concurrent  remedy;  for 
court  is  not  bound  to  encumber  its  calendar  with  business  beyon 
its  cognizance;  but  if  a  jurisdictional  objection  depends  on  allege 
tions  of  fact  to  be  substantiated,  it  should  be  taken  by  pleading 
and  not  be  tried  on  affidavits.^ 

14. vja^nt   of  authority  to  sue.']  —  The   objection   tha 

ti36  person  named  as  plaintiff  had  not  authorized  any  action,^^  o\ 

**  the  special  term  had  authority  no  doubt  to  hear  a  motion  for  the  pnrpow 
indicated,  and  could  have  vacated  the  sale  made  by  the  receiver,  although  i1 
is  not  so  clear  that  the  equitable  rights  of  the  parties  could  have  been  so  well 
protected  and  disposed  of  in  this  form  [motion]  as  oould  be  done  in  aa 
action  brought  especially  for  that  purpose"). 

84  See  cases  tmder  note  30  on  p.  78,  and  note  32  on  p.  79  of  this  volume. 

8BN.  Y.  Code  Civ.  Pro.,  SS  827,  1015;  Riley  v.  Brown,  14  Abb.  Pr.  (N.  8.) 
290,  n.;  and  19  How.  Pr.  140. 

86  See  Martin  v,  Hodges,  46  Hun,  38 ;  Matter  of  Henlein,  65  App.  Div.  159. 

87  Monroe  v.  Upton,  50  N.  Y.  693;  also  under  N.  Y.  Code  Civ.  Pro.,  §  1265, 
for  cancellation  of  judgment. 

88  Atl.  &  Pac.  Tel.  Co.  «?.  B,  ft  O.  R.  R.  Co.,  87  N.  Y.  365;  Werthhn  r.  Page, 
10  Wkly.  Dig.  26;  Robinson  r.  Oceanic  SS.  Co.,  112  N.  Y.  315;  Msbon  r. 
Ongley  Elec.  Co.,  24  App.  Div.  50,  48  N.  Y.  Supp.  973. 

89  Comm.  of  Excise  r.  Purdy,  13  Abb.  Pr.  434,  36  Barb.  268.  According  to 
Mix  r.  People,  116  HI.  266,  4  K.  E.  Rep.  783,  it  must  be  bo  taken.  So,  ' 
too,  a  motion  is  the  proper  remedy  of  the  defendant  where  an  action  is 
brought  or  continued  against  him  in  violation  of  a  stipulation  staying  pro> 
ceedings.  Parr  r.  James,  11  Wkly.  Dig.  497.  Otherwise  of  the  objection 
that  another  person  was  the  real  party  in  interest,  raised  by  a  motion  to 
compel  his  substitution  in  place  of  the  plaintiff.  Horton  o.  Shepherd,  1  Civ. 
Pro.  R,  (McCarty),  26. 
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had  not  obtained  leave  of  court  to  bring  it,  where  leave  is 
necessary,*^  and  the  objection  that  an  infant  has  appeared  with- 
out guardian  ad  litem,*^  may  be  taken  by  motion  to  set  aside 
the  proceedings,  for  these  objections  are  not  usually  within  the 
issues. 

15. objections  to  pleadings.'}  — It  will  be  seen  hereafter 

that  in  general,  objections  to  the  form  and  formal  requisites  of 
pleadings  must  be  raised  by  motion,^  and  that  objections  to  the 
substantial  sufficiency  of  the  matter  averred  or  intended  to  be 
averred,  must  usually  be  taken  by  demurrer  or  at  the  trial. 

16.  When  motion  not  proper  to  determine  an  issue.']  —  When 
a  material  issue  of  fact  has  already  been  properly  raised  by  the 
pleadings  it  is  not  in  general  proper  to  attempt  to  obtain  an 
adjudication  thereupon  by  a  summary  motion,  for  it  would 
often  violate  the  right  of  trial  by  jury,  and  a  motion  is  not  the 
proper  procedure  when  the  cause  requires  a  judgment  upon  an 
issue  of  fact  or  law  appropriate  for  judicial  trial.^  But  this  rule 
does  not  apply  to  motions  which  attack  the  propriety  of  the  issue 
itveUy  or  object  to  the  jurisdiction  of  the  court  on  undisputed 
facts,  for  the  court  is  not  bound  to  hold  a  cause  for  trial  if  as 
matter  of  law  it  has  no  jurisdiction,  or  if  the  apparent  issue  is 
only  immaterial  or  fictitious.  Therefore  if  an  answer  expressly 
or  in  legal  eflFect  constitutes  no  defense,  it  is  frivolous,  and  a 
motion  for  judgment  on  the  pleadings  is  proper;**  if  it  is  clearly 
sham,  a  motion  to  strike  it  out  and  for  judgment  as  for  want 
of  an  answer  is  allowed;**  and  if  the  court  has  no  jurisdiction 

« Mayor,  etc.  v.  Brett,  2  Hilt.  500;  Harris  v.  Hardy,  3  Hill,  393;  Finch 
r.  Carpenter,  5  Abh.  Pr.  225;  Higgins  v.  Allen,  6  How.  Pr.  30.  The  motion 
ilKnild  not  be  granted,  except  in  a  clear  case.  U.  S.  Life  Ins.  Co.  v,  Qage, 
2«  Abb.  N.  C.  16,  13  N.  Y.  Supp.  837. 

^  Freyberg  v.  Pelerin,  24  How.  Pr.  202 ;  the  motion  wiU  not  lie  after  answer 
(ParioB  V.  Pftrks,  19  Abb.  Pr.  161),  and  at  the  trial  the  irregularity  may  oe 
cored  by  an  order  appointing  a  guardian  nunc  pro  tunc,  BJma  v.  Rossie  Iron 
Works,  120  N.  Y.  433. 

«2  Marie  v.  Garrison,  83  N.  Y.  14;  Sage  v.  Culver,  147  id,  241. 

ttJohn  Church  Co.  v.  Parkinson,  86  App.  Div.  163,  83  N.  Y.  Supp.  175; 
Dietz  V,  Diets,  2  Hun,  339  (where  an  issue  in  divorce  had  been  raised  bT 
defendant's  pleading  a  former  adjudication  showing  plaintiff  guilty  of  adul- 
tery; and  defendant's  motion  for  a  stay  of  this  action  was  denied). 

««N.  Y.  Code  Civ.  Pra,  |  537;  Kdley  r.  Kriess,  68  Cal.  210,  9  Pac  Rep. 
129. 

^  N.  Y.  Code  Civ.  Pro.,  |  538.  But  a  proper  denial  may  not  be  bo  atrieken 
«at    Wayland  v.  l>en„  45  N.  Y.  281. 
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of  a  cause  it  may  dismiss  the  cause  of  its  own  motion  or  on  the 
motion  of  a  defendant  whenever  the  facts  clearly  appear.** 

A  kindred  exception  to  the  same  rule,  which  exists  in  the 
case  of  a  motion  to  stay  an  action  which  is  clearly  vexatious,  is 
noticed  under  Stay  op  Pboceedings. 

17.  Motions  against  void  proceedings.']  —  If  an  order  or 
judgment,  or  a  clause  therein,  is  void  for  want  of  jurisdiction 
(as  distinguished  from  an  order  irregularly  or  improvidently 
made),  the  party  may  appeal  from  it;  *^  or  may  disregard  it ;  **  or 
may  move  to  vacate  it ;  **^  or  he  may  make  a  new  motion  as  an  in- 
dependent application  for  the  proper  relief  in  the  matter  it  touches, 
and  in  determining  such  application,  the  invalidity  of  the  prior 
order  may  be  determined  incidently,  without  appeal  therefrom.*^ 
But  the  latter  course  should  not  be  resorted  to  where  the  motion 
could  be  denied  on  the  idea  that  it  was  a  desire  to  appeal  indirectly 
to  another  judge  than  the  one  who  made  the  obnoxious  order. 

18.  At  what  stage  motions  may  be  made; — before  service 
of  process,]  —  A  motion  is  premature  before  an  action  is  pending, 
for  it  is  the  commencement  of  the  action  that  gives  jurisdiction.*^^ 
Some  exceptions  to  this  rule  will  be  noticed  hereafter. 

This  rule  of  course  does  not  apply  to  such  proceedings  as  are 
commenced  not  by  process,  like  civil  actions,  but  by  application 
to  the  court,  as  in  mandamus,^  etc.,  or  petitions  by  trustees." 

46 Robinson  v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  315  (action  diBmissed  on 
motion,  although  issue  was  joined  and  the  trial  day  fixed). 

Cumberland  Coal  Co.  v.  Sherman,  8  Abb.  Pr.  243  (motion  to  set  aside 
summons  and  complaint  granted,  for  want  of  jurisdiction  in  a  case  free  from 
doubt). 

Crowley  v.  Royal  Exch.  Shipping  Co.,  2  Civ.  Pro.  R.  (Browne)  174  (motion 
to  set  aside  summons  and  complaint  for  want  of  jurisdiction  of  a  foreign  cor- 
poration, granted  because  **  the  facts  are  undisputed  and  the  law  certain  " ) . 

Compare  Atl.  &  Pac.  Tel.  Co.  v,  B.  A  0.  Ry.  Co.,  87  N.  Y.  365,  358  (where 
the  court  say  that  "  perhaps  in  a  case  free  from  doubt,  the  court  might  dis* 
miss  the  whole  proceeding  on  a  motion  to  set  aside  the  service  of  the  sum- 
mons "  for  want  of  jurisdiction,  "  but  the  regular  mode  of  raising  the  question 
is  by  demurrer  or  answer"). 

47Kamp  V,  Kamp,  69  N.  Y.  212. 

48  Spencer  v.  Barber,  5  Hill,  568;  Hunt  v,  V^allis,  6  Paige,  166. 

40  Kamp  V,  Kamp,  59  N.  Y.  212;  Matter  of  Niagara  Falls,  etc.,  Co.,  121 
N.  Y.  319;  Hughes  t?.  Cuming,  166  N.  Y.  91. 

60  Hughes  i'.  Cuming,  165  N.  Y.  91. 

51  Kattenstroth  v,  Astor  Bank,  2  Duer,  632  ( motion  for  receiver  denied 
because  order  to  show  cause  was  served  before  summons). 

82  See  Code  Civ.  Pro.,  §  2070, 

B3  See  p.  39  of  this  volume,  and  see  Petitions. 
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ase  of  actions,  exception  is  now  made  in  respect  to 
1  a  provisional  remedy  is  sought,  for  there  the  court 
m  from  the  time  of  granting  the  provisional  remedy, 
irse  to  a  defeat  of  jurisdiction  if  the  conditions  of 
cess  prescribed  by  law  are  not  performed. 
J  case  if  a  summons  has  been  prepared  and  issued 
flF's  attorney  for  service,  orders  necessary  to  secure 
y  be  made  on  papers  entitled  in  the  action;  and  if 
ubstituted  service  has  been  made,  the  action  may  be 
Dg,  so  that  other  motion  papers  may  be  so  entitled. 

r  judgment.']  —  The  power  of  a  court  of  superior 
oes  not  entirely  cease  upon  rendition  of  its  judg- 
he  power  of  the  attorney  of  record  for  a  party  may- 
aces  affecting  the  mode  of  moving  after  judgment, 
lonnection  with  Notices  and  Service. 

Iness,]  —  Motions,  success  in  which  will  have  the 
y  the  cause,  and  particularly  motions  to  set  aside 
>r  irregularity,  must  be  made  promptly."  It  was 
laxim  with  the  courts  that  motions  of  the  latter 
made  at  the  first  opportunity,  and  before  the  moving 
:en  any  other  step  in  the  cause.  The  requirement 
is  now  recognized  to  be  one  resting  in  the  discretion 
r  judge,  and  excuse  may.  be  shown;  ^  but  unreason- 
ough  not  prolonged,  may  be  fatal  if  adverse  party 
bas  been  prejudiced  thereby.*^^ 

of    motion,    by    inconsistent    proceeding.'] — An 
m  order  or  judgment,  and  a  motion  to  set  it  aside 

ntral  Bank,  78  N.  Y.  487;  but  see  paragraph  10,  supra,  and 

key,  8  N.  Y.  Supp.  803;  Persse,  etc.,  Paper  Works  v,  Willet, 
);  Low  V,  Graydon,  Id.  443;  Strong  v.  Strong,  1  Abb.  Pr. 
atter  of  Peekamoose  Fishing  Club;  8  App.  IMv.  617;  Matter 
.,  101  N.  Y.  678. 

is  addressed  to  the  merits,  mere  delay  will  not  usually  affect, 
tt,  3  Abb.  Pr.   (N.  8.)  444.     Certain  motions  to  relieve  from 

be  taken  within  periods  fixed  by  statute.  Code  Civ.  Pro., 
om  Exch.  Bank  v.  Blye,  119  N.  Y.  414.  See  title,  JxnxJMEin. 
founded  on  want  of  jurisdiction,  delay  does  not  waive.    Titua 

Pr.  177:  Bulkley  v.  Bulkley,  6  id.  307. 

Jones,  16  Abb.  Pr.  110. 

d.  V.  Rice,  26  N.  Y.  Supp.  345.  The  objection  of  laches  need 
'  a  motion  to  dismiss  the  motion.     Matter  of  Van  Ness,  ^1 

Y.  Supp.  702. 
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when  allowable,  are  concurrent  remedies.  Both  may  be 
ciited  at  the  same  time,"  although  if  either  be  auccessfi 
other  may  cease  to  be  necessary.  Therefore  taking  an  i 
does  not  necessarily  waive  a  pending  motion  to  vacate/ 
moving  to  vacate  or  for  leave  to  renew*^  does  not  necessarily 
an  appeal.  But  renewing  a  motion  has  the  effect  of  aski 
opening  of  the  decision  and  a  rehearing  of  the  original  n 
actual  renewal,  therefore,  does  waive  a  pending  appeal  fr( 
original  decision ;  and  the  party  should  be  left  to  proceed  w 
motion,  and  if  it  be  denied  on  the  rehearing,  he  may  appea 
the  order  thereon.®^ 

22.  Several  objects.^  —  Two  consistent  objects  may  b 
bined  in  the  same  motion  if  convenience  be  thereby  prom< 
and  two  objects  which  are  not  both  allowable  together  i 
asked  in  the  alternative.® 


23.  Several  actions.]  —  Where  there  are  several  similar 
in  the  same  court  between  the  same  parties,  and  it  is  p: 
to  make  a  motion  affecting  all,  as  for  instance  that  they 
solidated,  or  that  all  but  one  await  the  trial  of  that  one,  one 
may  be  made,  and  one  set  of  motion  papers  served,  entitle 
the  causes,  unless  different  places  of  trial  require  a  d 
course.^ 

The  same  course  may  properly  be  pursued  if  it  is  p 
to  apply  simultaneously  in  each  action  for  similar  but  i 


BSThe  most  familiar  instance  of  this  is  the  concurrent  appeal  froi 
ment  and  from  an  order  denying  a  motion  to  set  aside  the  verdict  i 
new  trial.    Kerr  t?.  Dildine,  14  Civ.  Pro.  176,  15  N.  Y.  St.  Rep.  616 
appeal  from  denial  of  motion  to  vacate  judgment  is  not  lost  by 
from  judgment  also). 

59Clumpha  r.  Whiting,  10  Abb.  Pr.  448.     Though  it  may  waive 
to  move  thereafter.     Mayor,  etc.,  of  N.  Y.  v,  Lyons,  1  Daly,  296,  30 

00  Belmont  t?.  Erie  Ry.  Co.,  52  Barb.  637. 

«i  Harrison  v,  Neher,  9  Hun,  127;  Apsley  v.  Wood,  67  How.  Pr. 
missing  appeal  from  order  because  appellant  had  renewed   the   mc 
suant  to  leave,  and  it  had  been  again  denied).    Harris  v.  Brown,  93 
(same  ruling,  although  no  leave  to  renew  was  obtained). 

«2 People  V.  McCumber,  18  N.  Y.  316  (joining  motion  to  strike 
defense  as  sham,  and  for  judgment  on  others  as  frivolous,  enoourag 

©Common  practice.  But  in  Kavanaugh  r.  Commonwealth  Trus 
Misc.  201,  91  N.  Y.  Supp.  967,  the  court  considered  that  it  was  n 
practice  to  join  a  motion  to  make  more  definite  and  certain  with 
for  a  bill  of  particulars  in  the  alternative. 

6*  And  the  party  prevailing  on  the  motion  is  entitled  to  the  coj 
motion  only.    Hornfager  t?.  Hornfager,  6  How,  Pr.  13. 
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relief  in  each,  as  for  instance  to  make  the  same  amendment  in 
each,^  or  to  stay  proceedings  in  each,  and  upon  the  same  grounds. 
Otherwise  of  motions  affecting  vital  rights^  as  arrest 

Where  a  motion  affects  different  causes  in  different  ways,  as 
for  instance  a  motion  to  set-off  judgments,  or  a  motion  by  the 
plaintiff  in  a  creditor's  action  impeaching  proceedings  in  another 
action,  the  safer  practice  is  to  entitle  the  motion  in  both  causes,^ 
putting  the  title  of  that  in  which  the  relief  is  sought  first,  and 
tiikiBg  care,  if  they  are  in  different  courts,  to  state  in  the  body 
of  the  notice  which  court  will  be  moved. 

The  principle  which  governs  in  a  contest  as  to  whether  a  motion 
entitled  in  only  one  cause  is  sufficiently  entitled,  is,  whether  an 
order  made  in  that  cause  will  suffice.  If  so  the  notice  should  not 
be  deemed  objectionable  for  not  including  the  title  of  the  other 
cause.^  In  the  application  of  this  rule  it  is  not  to  be  forgotten 
Aat  the  court,  having  power  of  amending  its  own  process  or 
records  of  its  own  motion,  often  exercises  it  in  respect  to  the 
papers  in  an  action  not  before  it  at  the  time,  as,  for  instance, 
where,  in  an  action  for  false  imprisonment,  an  amendment  is 
made  in  the  execution  or  order  of  arrest  under  which  the  im- 
prisonment was  had ;  ^  or  where  a  prior  judgment  offered  in  evi- 
dence on  the  trial  of  a  subsequent  action  in  the  same  court  is 
allowed  to  be  amended  in  furtherance  of  justice. 

24.  Special  appearance.^  — A  party  who  has  not  appeared 
generally  in  the  cause,  and  desires  not  to  appear,  may  nevertheless 
appear  specially  for  the  purpose  of  a  motion  to  dismiss  for  want 
of  jurisdiction,®  or  to  strike  from  the  files  a  jurisdictional  paper 
improperly  there;  "^^  and  if  his  appearance  be  expressly  restricted 
to  such  purpose,  it  will  not  waive  the  jurisdictional  objection.''* 

25.  What  motions  require  notice,']  —  In  connection  with  this 
subject,  and  before  proceeding  further,  the  question  what  motions 
may  be  made  ex  parte  and  what  only  on  notice  to  the  adverse 

•  M. 

«8ee  Jaekaon  v,  Sheldon*  0  Abb.  Pr.  127. 

VThe  few  authorities  in  the  books  are  scarcely  reconcilable,  and  do  not 
throw  mnch  light  on  the  present  practice. 
« Holmes  v.  Williams,  3  Cai.  98. 

•  Tiffany  v.  Lord,  66  N.  Y.  310. 

waeghom  V.  Waterman,  6  Neb.  226,  20  N.  W.  Bep.  636. 
n  See  Chapter  V,  Appeabance. 
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party,  needs  attentioiL  This  question  is  to  be  determined  b} 
ence  to  the  practice  of  the  court,  and  to  the  statute  or  n 
plicable  to  the  proceeding. 

In  some  jurisdictions  many  motions  whieh  elsewhere  i 
notice,  may  be  made  ex  parte,  the  right  of  the  adverse  p 
apply  to  vacate  being  deemed  a  sufficient  safeguard. 

Under  the  Codes  of  Civil  Procedure  the  general  guides 
question  are  to  inquire: 

1.  Whether  there  is  any  statute  or  rule  giving  the  : 
party  a  right  to  the  order  he  applies  for ;  if  so,  and  if  i 
way  requires  notice,  it  in  eflFect  authorizes  the  court  to  d 
with  notice,  and  the  application  may  be  ex  parte. 

2.  If  no  statute  or  rule  expressly,  or  in  effect,  prescr 
dispenses  with  notice,  the  question  is,  whether  the  app! 
is  one  which  the  adverse  party  has  a  legal  interest  in  rci 
if  so,  a  party  who  has  appeared  is  entitled  to  notice.'" 

3.  An  application  not  affecting  a  legal  right,  but  ad 
purely  to  the  discretion  ^'  or  to  the  favor  ^*  of  the  court, 
made  ex  parte,  unless  there  is  a  regulation  to  the  contrai 

4.  If  any  doubt  remains  as  to  the  application  of  thes 
it  should  usually  be  determined  by  the  general  principle 
every  proceeding  of  a  judicial  nature  both  parties  are 
to  an  opportunity  to  be  heard. ^® 


72  See  Matter  of  Salmon,  34  Misc.  251,  253,  69  N.  Y.  Supp.  215,  9  A 
464;  Shaw  v.  Coleman,  54  N.  Y.  Super.  Ct.  3;  Henry  v.  Derby,  51 
If  an  order  is  improperly  made  ex  parte,  it  cannot  be  upheld  be< 
same  order  might  have  been  made  after  notice  given.  Wheeler  v,  E 
121  N.  Y.  241. 

78  Matter  of  Patterson,  4  How.  Pr.  34  (application  for  leave  of  c 
habitual  drunkard  might  make  will,  notwithstanding  appointment 
mittee,  is  properly  made  without  notice  to  heirs  presumptive). 

74  Such  as  orders  for  time  to  plead  and  the  like.    Travis  v,  Travis 
343;  Condon  v.  Church  of  St.  Augustine,  14  Misc.  181,  35  N.  Y.  S 
See  Court  Rule  37,  as  to  applications  on  notice  after  one  extension 
procured.     Isnard  v.  Cazeaux,  1  Paige    (N.  Y.),  39   (otherwise  of 
cation  for  leave  to  sue  as  a  poor  person  after  action  begun).     Id. 

76  People  i;.  Tallman,  36  Barb.  222. 

The  following  motions  have  been  held  to  require  notice  to  partic 
ing  and  not  in  default: 

Leave  to  prosecute  in  forma  pauperis.    Isnard  v.  Cazeaux,  1  Pal; 

Leave  to  sue  receiver.  Potter  v.  Bunnell,  20  Ohio  St.  150  (hold 
to  the  receiver  necessary,  but  notice  to  the  parties  at  whose  sui 
appointed  not  necessary). 

Leave  to  amend"  summons.  Luckey  r.  Mockridge,  112  App.  Div.  19 
©.  Howell,  8  How.  Pr.  346. 

Revival  or  continuance  of  action  in  name  of  a  new  administratoi 
t;.  Mead,  2  Code  Rep.  18. 
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26.  Who  entitled  to  notice.']  —  Notice,  when  necessary,  should 
be  given  to  all  parties  not  in  default  in  respect  to  appearing  (or 
the  attorneys  of  such  as  have  appeared  by  attorney)  ^®  who  are  af- 
fected by  the  obj^t  of  the  motion,  whether  adverse  parties  or  co- 
defendants,  and  whether  they  were  original  parties  to  the  record, 
or  have  substantially  become  parties  by  taking  some  part  in  the 
cause.  Thus  a  notice  of  a  defendant's  motion  to  change  place  of 
trial  should  be  served  on  his  co-defendants  as  well  as  on  the 
plaintiff;  and  notice  of  a  motion  for  leave  to  come  in  and  prove 
t  debt  against  a  fund,  should  be  served  on  those  who  have  already 
proved  their  claim  against  it,  and  whose  shares  may  be  reduced  by 
granting  the  application. 

A  defendant  who  has  made  default  in  appearance  is  not  en- 
titled to  notice  of  any  proceeding  within  the  scope  of  the  original 
cause,  in  respect  of  which  the  court  has  acquired  its  jurisdiction 
over  him.  Though  a  defendant  may  even  inadvertently  submit 
1o  the  jurisdiction  of  the  court  by  an  informal  appearance,  such 
as  making  a  motion  without  specially  qualifying  his  appearance, 
yet,  in  order  to  entitle  himself  to  notice  of  proceedings  in  the 
cause  he  must  serve  a  formal  appearance  or  must  plead.^^ 

But  a  defendant  who  has  not  appeared  is  entitled  to  notice 
of  a  proceeding  to  alter  the  scope  of  the  cause,  for  instance  to 
make  one  of  his  original  co-defendants  a  plaintiff  against  him.^* 
The  reason  is  that  while  he  has  tacitly  consented  to  judgment 

Substitution  of  a  defendant  as  plaintiff.  McLean  r.  Tompkins,  18  Abb. 
Pr.  24. 

Motion  to  change  place  of  trial.    Mairs  v.  Remsen,  3  Code  Rep.  138. 

LeiTe  to  prove  debt  after  report  filed  in  creditor's  action.  Pratt  v.  Rath- 
bun,  7  Paige,  269. 

Motion  to  disbar  attorney.    8axton  v.  Stowell,  II  Paige,  526. 

Motion  to  stay  proceedings  pending  appeal  from  order  disbarring  attorney. 
«e  DoHhy,  150  N.  Y.  565. 

Motion  to  compel  return  of  counsel  fee  allowed  to  wife  in  divorce  action 
fKpiires  notice  to  wife  as  well  as  her  attorney.  Graner  f .  Qraner,  2  Misc. 
W,  20  N.  Y.  Supp.  854. 

Motion  to  strike  out  name  of  a  defendant,  after  he  has  appeared  generally. 
Stephens  v.  Hall,  26  Abb.  N.  C.  300,  19  Civ.  Pro.  37. 

The  following  motions  have  been  held  not  to  require  notice: 

Revival  or  continuance  of  action  against  one  succeeding  to  interest  of  a 
party,  it  seems,  does  not  reqiiire  notice  to  a  co-defendant  having  no  interest 
to  oppose  it.    Gordon  r.  Sterling,  13  How.  Pr.  405. 

Leave  to  habitual  drunkard,  to  make  will.  Matter  of  Patterson,  4  How. 
Pr.  34. 

WN.  Y.  Code  Civ.  Pro.,  |  799;  Rice  v.  Ehele,  65  N.  Y.  518. 

*7N.  Y.  Code  Civ.  Pro.,  |  421;  Douglas  t^.  Haberstro,  8  Abb.  N.  C.  230, 
56  How.  Pr.  276. 

^Mclisan  v.  Tompkins,  18  Abb.  Pr.  24, 
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by  failure  to  appear,  you  cannot  change  the  controversy  without 
notice  to  him. 

27.  Effect  of  omitting  to  give  notice.']  —  Where  the  court  has 
jurisdiction  of  the  cause,  an  order  made  ex  parte  is  not  void 
because  the  statute  prescribes  notice,  but  it  is  valid  until  se 
aside. ^®  The  irregularity  of  not  giving  notice  may  be  deeme< 
waived  if  no  motion  to  vacate**  or  for  inconsistent  relief  is  inad< 

Contesting  a  motion  on  the  merits,  without  asking  a  distim 
ruling  on  the  preliminary  objection  that  due  notice  was  n 
given,  waives  the  objection.®^ 

An  order  made  ex  parte  may  be  vacated  ex  parte  by  the  sai 
judge;  and  an  order  made  ex  parte  when  notice  ought  to  ha 
been  given,  is  no  obstacle  to  an  adverse  motion  on  notice,  on  wh 
the  ex  parte  order  may  be  superseded.®^ 


!  ( 


lU.    WH£B£,  OB  BBFOBE3  WHOM  TO  MOVE. 

28.  Judge,  or  court,  and  county.]  —  Under  the  organiza 
of  the  New  York  Supreme  Court,  a  motion,  though  made  wi 
the  proper  county,  may  be  irregular  because  (1)  made  befo 
judge  instead  of  before  the  court;  or  (2)  made  before  the  c 
instead  of  before  a  judge;  or  (3)  because  made  before  the  c 
to  modify  or  vacate  a  court  order  made  when  the  court  was 
by  another  judge;  or  (4)  because  made  before  the  court  at  aj 
term  instead  of  at  the  appellate  division,  or  vice  versaJ^ 

79Pixickney  v.  Hagerman,  4  Lans.  374;  aff'd,  53  N.  Y.  31;  Fisher  v, 
bein,  103  N.  Y.  90;  Re  Salmon,  34  Misc.  251,  69  N.  Y.  Supp.  215,  fl 
Caa.  464;  Hennessey  v.  Sweeney,  67  N.  Y.  Supp.  001. 

80  Hewitt  V,  Howell,  8  How.  Pr.  346,  347.    In  McLean  r.  Tompkins, 
Pr.  24,  the  want  of  notice  was  held  not  cured  by  the  fact  that  the  a| 
party  subsequently  moved  to  vacate  the  order  made  on  the  motion, 
his  appealing  from  the  order. 

81  Crane  v,  Stiger,  58  N.  Y.  625  (because  the  appellant  had  actua 
and  appeared  and  contested  the  motion).  Grafton  t?.  Union  Ferry 
N.  Y.  Supp.  878  (defendant's  attorney  appeared  on  return  day  and  c 
to  an  adjournment). 

82  Thus  an  es  parte  discontinuance  as  to  a  party  may  be  auperaed 
order  granting  a  motion  made  on  notice  allowing  the  party  to   com 
defend,  but  after  a  regular  discontinuance,  a  revival  of  the  action  is 
if  ordered  without  notice  to  a  defendant  who  has  appeared.      Smith. 
14  Hun.  529. 

83  The  appellate  division  has  jurisdiction  to  hear  and  determine,  ix 
instance,  any  motion  which  a  special  term  may  entertain,  both  on  i 
ew  parte;  but  such  jurisdiction  will  not  be  exercised  except;  imdei 
dinary  circumstances.  Matter  of  Barkley,  42  App.  Div.  597,  50  ^. 
742. 
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In  the  Supreme  Court,  for  the  convenience  of  the  profession, 
it  is  allowable  (except  in  actions  in  the  first  district,  that  is,  in 
the  Borough  of  Manhattan),  to  apply  for  orders  in  certain  neigh- 
boring counties  as  well  as  in  the  county  where  the  action  is  pend- 
ing; and  to  apply  for  some  minor  orders  to  a  judge  in  any  part  of 
the  State;  consequently  an  order  otherwise  proper  may  be  irregular 
because  made  in  the  wrong  county,  or  by  resort  to  a  judge  of 
another  court  in  a  case  where  only  a  judge  of  the  court  having 
cognizance  of  the  cause  could  act 

The  conditions  of  r^ularity  in  these  several  respects  now  re- 
quire careful  consideration. 

29.  Effect  of  statute  expressly  directing  to  whom  to  apply. '] 
—  Where  the  only  authority  for  the  making  of  an  order  is  a 
statute,  and  it  directs  the  application  to  be  made  to  the  court,  a 
judge  out  of  court  cannot®*  (except  in  the  first  district®*)  enter- 
tain the  application ;  and,  on  the  other  hand,  if  it  directs  the  ap- 
plication to  be  made  to  a  judge,®®  the  court  cannot  entertain  it. 

It  will  be  seen  in  the  succeeding  article  on  Obdess,  that  an 
order  purporting  to  be  made  as  a  court  order  may  be  sustained  in 
some  cases  as  an  order  of  the  judge,  if  it  might  properly  have 
been  made  as  such;  ®^  but  an  order  of  a  judge  cannot  be  treated 
as  a  court  order  merely  because  it  could  have  been  made  by  him 
as  a  court  order.®® 

30.  Ex  parte  motions  may  he  made  before  a  judge.']  —  Appli- 
cations for  orders  which  can  be  made  without  notice  may  in  general 

MAs,  for  instance^  in  the  case  of  applications  under  Code  Civ.  Pro.,  §  2348 
€t  ieq.,  for  sale  of  infant's  realty.  Matter  of  Bookhout,  21  Barb.  348.  But 
nth  an  application  need  not  be  made  at  a  stated  term  of  the  County  Court. 
Brown  v.  SnelL  57  N.  Y.  286. 

So  also  of  an  application  for  peremptory  mandamus,  even  in  the  first 
district.    People  tx  ret.  lower  v,  Donovan,  135  N.  Y,  76. 

«N.  Y.  Code  Civ.  Pro.,  9  770;  Disbrow  r.  Folger,  5  Abb.  Pr.  63. 

MAs  in  case  of  an  order  that  a  party  submit  to  examination  before  trial. 
HeislKm  v.  Knickerbocker  Life  Ins.  Co.,  77  N.  Y.  278  (because  the  order  was 
Bide  by  the  court). 

8o  also  of  orders  for  service  of  summons  by  publication.  Schumacker  v. 
CroBsman,  12  Wkly.  Dig.  09.  The  court  will  overlook  the  form  of  an  order 
in  tn  attempt  to  validate  it.  See  Lowerre  v,  Owens,  14  App.  Div.  215,  43 
N.  Y.  Supp.  467. 

W  Lowerre  r.  Owens,  14  App.  Div.  215,  43  N.  Y.  Supp.  467;  Regan  «. 
Tnwbe,  16  Daly,  154;  Albrecht  v.  Canfleld,  92  Hun,  240,  36  N.  Y.  Supp.  940. 

«Yale  V.  Edigerton,  11  Minn.  271;  Terr,  of  Dakota  v.  Shearer,  2  Dak.  Rep. 
«.  8  N.  W.  Rep.  25;  Wood  v.  Kimball,  9  Abb.  Pr.  419,  18  How.  Pr.  163; 
lyle  V.  BmaK  13  How.  Pr.  104. 
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be  made  to  a  judge  as  such  irrespective  of  whether  he  is  holding 
court  or  not.*  An  order  thus  made  not  as  an  order  of  court,  is 
commonly  spoken  of  as  made  at  chambers.     The  exceptions  are 

(1.)  Those  asking  an  order  which  a  statute  or  rule  requires 
to  be  made  by  the  court  ;^ 

(2.)  Those  which  have  for  their  object  the  modifying  o 
vacating  an  order  of  court 


31.  Motions  on  notice,  to  be  made  at  special  term  rather  tho 
before  a  judge.']  — In  the  courts  of  the  State  of  New  York,  co 
tested  motions,  that  is  to  say,  motions  on  notice,  or  on  orders 
show  cause,  must  (except  in  the  first  district)  be  made  at  speci 
term,®*  and  cannot  be  heard  at  chambers  (that  is  to  say,  by 
judge  as  such  irrespective  of  whether  he  is  holding  court),  unl 
by  consent.®^ 

32.  Exceptional  rule  in  first  district,] —  In  the  county  of  IS 
York  (bc^ugh  of  Manhattan),  which  constitutes  the  first  disti 
a  motion  which  elsewhere  must  be  made  in  court  (except  f( 
new  trial  on  the  merits),  may  be  made  to  a  judge  out  of  cow 

8»By  N.  Y.  Code  Civ.  Pro.,  §  236,  each  justice  of  the  Supreme  Court  : 
at  all  reasonable  times  when  not  engaged  in  holding  court,  transact 
judicial  business  as  may  be  done  out  of  court.  The  special  rules  adopt 
the  Appellate  Division  of  the  First  Department  require  all  ew  parte 
cations  to  be  made  to  the  justice  holding  Special  Term,  Part  2,  and  p 
that  any  ex  parte  court  order  granted  by  any  other  justice  than  the  o 
signed  to  hold  Part  2  shall  not  be  entered  by  the  clerk.  (Special 
Rule  V.) 

90  As,  for  instance,  an  order  of  arrest  in  the  nature  of  ne  eaoeat.  C<k 
Pro.,  §  550.  Appointment  of  guardian  ad  litem  in  action  for  partitioi 
i  1535. 

01  N.  Y.  Gen.  Rules,  No.  38.  The  rule  also  provides  as  follows :  "  Co 
motions  shall  not  be  noticed  or  brought  to  a  hearing  at  any  Special  Tei 
at  the  same  time  and  place  with  a  Trial  Term,  except  in  actions  m\ 
calendar  for  trial  at  such  term,  and  in  which  the  hearing  of  the  in< 
necessary  to  the  disposal  of  the  cause,  unless  otherwise  ordered  by  the 
holding  the  court;  and  except,  also,  that  in  counties  in  which  no  Specii 
distinct  from  a  Trial  Term  is  appointed  to  be  held,  motions  in  actions 
in  any  such  county  may  be  noticed  and  brought  on  at  the  time  of  hole 
trial  and  Special  Term  in  the  county  in  which  such  actions  are  triabl 
Matter  of  Argus,  138  N.  Y.  557,  as  to  power  of  court  to  hear  a 
although  contra  to  the  provisions  of  this  rule  as  then  existing. 

©2  Matter  of  Wadley,  29  Hun,  12  (reversing  order  because  made  oi 
of  order  to  show  cause  returnable  at  an  adjourned  Special  Term 
chambers,  and  without  consent).  An  order  made  on  a  motion  heard  i 
bers  without  consent,  may  be  void,  as  unauthorized.  See  Armstrong 
land,  99  App.  Div.  28.  90  N.  Y.  Supp.  711;  Code  Civ.  Pro..   §   768. 

MN.  Y.  Code  Civ.  Pro..  §  770;  a  justice  in  the  first  district  cam 
a  peremptory  writ  of  mandamus.    People  ea  rel.  Lower  v,  Donovan,  1 
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Under  this  provision  the  motion  may  be  made,  and  the  order 
entitled  and  served,  as  an  order  of  the  judge.  The  effect  of  the 
provision  is  not  merely  that  a  judge  may  make  a  court  order, 
but  that  a  judge^s  order  is  sufficient.®* 

This  statutoiy  permission  is  of  little  importance  as  the  court 
is  at  present  constituted.  Since  the  superior  city  courts  were 
abolished,  the  demands  upon  the  Supreme  Court  in  that  district 
have  required  that  at  least  one  judge  hold  court  for  the  hearing 
and  decision  of  contested  motions  only.  Another  justice  is  as- 
signed to  pass  upon  all  ex  parte  applications,  sitting  as  a  judge 
ont  of  court,  and  also  to  entertain  all  applications  upon  consent 
although  requiring  a  court  order.  The  rules,  regulating  the 
practice,  as  now  prescribed  by  the  appellate  division  of  the  first 
department,  are  elaborate,  and  being  merely  local  in  application 
are  not  presented  here.** 

33.  Exceptional  rule  as  to  moving  to  vacate, —  judge's  order, '] 
—  Unless  a  judge's  order  is  absolutely  void®*  in  such  sense  that 
it  may  safely  be  disregarded,  a  party  desiring  to  vacate  or  modify 
it,  should  apply  in  one  of  the  following  modes : 

1.  To  the  judge  who  made  the  obnoxious  order,  and  on  notice;  ®* 
provided  he  be  a  judge  of  the  court  in  which  the  action  is  pend- 
ing; if  in  the  Supreme  Court,  an  order  made  by  a  county  judge 
(or  in  the  County  Court,  by  a  Supreme  Court  justice)  can  be 
vacated  by  him  only  on  the  papers  on  which  it  was  made. 

76.  An  application  for  a  writ  of  ceriiorarif  though  required  by  section  2127 
to  be  granted  at  the  Special  Term,  may  be  made  to  a  judge  at  chambers,  in 
the  firat  district,  but  is  the  act  of  the  court.  People  ex  rel.  Grout  v.  Stillinga, 
"6  App.  Div.  143,  78  N.  Y.  Supp.  942.      ^ 

^Diabrow  v.  Folger,  5  Abb  Pr.  53  (enforcing  sale  in  partition,  made  after 
nch  tn  order  appointing  guardian  ad  litem), 

Uehenmeyer  v,  Lachenmeyer,  26  Hun,  642  (refusing  to  vacate  a  judge's 
<'Her  in  such  a  case). 

Bondcault  v,  Boucicault,  21  Hun,  431  (holding  that  an  apparent  court 
order  could  not  be  impeached  by  showing  that  it  was  made  by  the  judge  after 
tk  court  had  adjourned). 

*See  special  rules  for  the  regulation  of  the  Special  Terms  in  the*  first 
judicial  district,  as  included  in  Hun's  Court  Rules  of  1904.  See  also  notes 
to  paragraph  30,  supra.  But  a  Special  Term  order  made  at  either  Part  1  or 
P^  2  of  the  Special  Term  would  not  be  void  for  want  of  jurisdiction  merely 
^nic  made  at  the  inappropriate  term.  See  People  ew  rel.  Mayor,  etc.,  of 
H.  Y.  V,  Nichols.  79  N.  Y.  682. 

**6ee  paragraphs  27,  36,  56,  78,  84,  87.    As  to  void  orders,  see  paragraph  17. 

^^Herzig  r.  Metiger,  62  How.  Pr.  365  (order  for  new  trial  may  be  revoked 
te  the  diKretion  of  the  judge  who  made  it). 
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2.  If  the  order  was  made  ex  parte,  then  to  the  judge  ex  parti 
who  made  it.^  But  such  an  ex  par/6*  application  must  be  promptly 
made,  or  at  least  before  the  applicant  has  taken  any  other  step  ii 
the  cause,  or  is  aware  of  any  further  step  taken  by  his  adversary ; " 

3.  To  the  court  in  which  the  action  is  pending,  on  notice. 
The  court  have  power  to  entertain  an  application  on  notice  t< 

vacate  a  judge's  order  made  by  a  judge  other  than  the  one  holdinj 
the  court ;  *  but  the  court  may  in  its  discretion  deny  the  motion  m 
that  ground,*  or  send  it  before  a  term  held  by  him,  or  consul 
with  him  upon  the  motion. 

98  N.  Y.  Code  Civ.  Pro.,  f  772. 

This  power  seems  to  be  inherent,  especiaUy  when  the  ground  of  the  vacatin 
is  that  the  order  was  inadvertently  made,  or  on  a  partial  disclosure  of  tt 
facts.  For  instances  of  its  exercise,  see  Marks  v.  King.  13  Abb.  N.  C.  374 
Ward  V,  Sands,  10  id.  60;  Levy  r.  Loeb,  6  id.  157;  Lilianthal  v.  Levy,  4  Ap 
Div.  90,  38  N.  Y.  Supp.  936. 

09  The  statute  (above  cited)  allowing  a  judge  having  granted  an  eso  par 
order  to  vacate  it  ex  parte,  is  without  qualification;  but  in  practice  it  is  vei 
reasonably  restricted  as  here  stated.  Peck  v,  Yorks,  24  How.  Pr.  363;  aflP 
41  Barb.  547   (case  of  an  injunction). 

iCode,  f  772;  Matter  of  Brake,  59  How.  Pr.  329;  Levy  v.  Loeb,  5  Ab 
N.  C.  157,  44  Super.  Ct.  291;  aff'd,  75  N.  Y.  609;  West  Side  Bank  v.  Pugsle 
12  Abb.  Pr.  (N.  S.)  28,  47  N.  Y.  368. 

The  Special  Term  of  the  Supreme  Court  has  no  power  to  make  an  orde 
on  notice,  in  a  County  Court  action.  Edwards  v.  Shreve,  83  App.  Div.  16 
82  N.  Y.  Supp.  614. 

Some  provisions  peculiar  to  orders  for  provisional  remedies,  viz.:  arret 
injunction,  attachment,  receiver,  satisfaction  of  part  of  plaintiff's  claim,  pr 
visional  deposit  or  delivery  or  conveyance  of  property,  and  claim  and  deliver 
will  be  noticed  in  due  course. 

An  order  of  a  jud^e  for  substituted  service  is  not  a  provisional  reme< 
within  this   qualification   of  the  general   rule.     McCarthy  v,  McCarthy, 
Hun,  579. 

2  This  rule  against  one  judge  reviewing  the  decisions  of  another,  was 
substance  adopted  in  the  N.  Y.  Code  of  Civil  Procedure,  by  the  clause 
section  772,  which  provides  that  where  a  judge's  ex  parte  order  "  grants 
provisional  remedy  it  can  be  vacated  only  in  the  mode  specially  prescrib 
by  law;  in  any  other  case,  it  may  be  vacated  or  modified,  without  notice, 
the  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court;"  and 
the  clause  of  section  776,  which  provides  that  **  if  an  application  for  an  ordt 
made  to  a  judge  of  the  court,  or  to  a  county  judge,  is  wholly  or   part 
refused,  or  granted  conditionally,  or  on  terms,  a  subsequent  application, 
reference  to  the  same  matter,  and  in  the  same  stage  of  the  proceedings,  sh] 
be  made  only  to  the  same  judge,  or  to  the  court.     If  it  is  made  to  anotl 
judge,  out  of  court,  an  order  granted  thereupon  must  be  vacated  by  the  jud 
who  made  it,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the  applicati< 
by  any  judge  of  the  court,  upon  proof,  by  affidavit,  of  the  facts."    In  Spro' 
V.  SUr  Co.,  45  App.   Div.  575,  61   N.  Y.  Supp.  404,  a  motion  to  vacate 
judge's  order  was  held  properly  considered  at  a  Special  Term  held  by  anotl 
judge,  where  the  motion  to  vacate  had  been  made  to  the  judge  who   ma 
the  original  order,  and  by  him  sent  to  a  reference,  and  his  term  had  expii 
pending  the  report  of  the  referee. 

See  also  paragraph  35. 

3  This  was  done  in  Madsen  v.  Slocovich,  4  Month.  L.  Bui.  84,  and  see  pa 
graph  35. 
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But  application  to  the  court  is  not  the  mode  to  get  rid  of  a 
judge's  ex  parte  vacatur  of  his  own  ex  parte  order.^ 

In  all  these  cases  an  application  to  any  other  judge,^  out  of 
court  or  to  the  court  ex  parte,  is  irregular.® 

4.  Where  thie  obnoxious  order  was  made  by  a  judge  on  a  second 
application,  after  a  previous  application  in  whole  or  in  part 
nnsucessfully  made  to  another  judge,  it  must  be  vacated  by  the 
judge  who  made  it^  or  if  he  is  absent  or  otherwise  unable  to  hear 
the  application,  by  any  judge  of  the  court  upon  proof  by  affidavit 
of  the  facts.'' 

34. covrt  order,'] — Unless  an  order  of  court  at  Special 

Tenn  is  absolutely  void®  in  such  sense  that  it  may  be  safely  dis- 
regarded, a  party  desiring  to  get  rid  of  it  by  moving  to  vacate  or 
modify  it  must  apply  to  the  court  at  Special  Term. 

If  the  order  was  made  on  notice  the  application  to  vacate  must 
be  on  notice,  otherwise  it  may  be  ex  parte;  but  the  same  reasons 
as  in  the  case  of  a  judge's  order,  require  that  such  an  ex  parte 
application  be  promptly  made,  or  at  least  before  the  applicant 
has  taken  any  other  step  in  the  cause,  or  is  aware  of  any  further 
step  taken  by  his  adversary,  and  the  court  will  usually  require 
notice. 

35. court  orders,  at  terms  held  hy  different  judges."]  — 

The  judicial  power  of  the  court,  as  distinguished  from  that  of  a 
judge,  is  impersonal ;  and  the  authority  of  the  court  over  its  own 
process  is  sufficient,  if  unrestrained,  to  enable  the  court  at  a  term 
held  by  one  judge  to  amend,  modify  or  vacate  an  order  made  by 
the  same  court  at  a  term  held  by  another  judge,  subject,  however, 
to  iQch  qualifications  as  the  doctrine  of  res  adjudicaia  may  im- 
poae.* 

But  the  confusion  resulting  from  the  unqualified  exercise  of 
this  power  in  courts  sitting  in  many  co-ordinate  branches,  has 
led  to  the  adoption  of  a  rule  of  judicial  policy,  that  one  judge 

<8ee  paragniph  36. 
•Code,  88  772,  776. 

•a 

f  H.  T.  Oode  Civ.  Pro.,  8  776.  A  Tiolation  of  the  section  is  a  contempt;  see 
W-,  I  778. 

"Sec  pangraphs  27,  36,  56,  78,  84,  87.  As  to  void  orders,  see  para- 
imph  17. 

'Corbin  r.  Casina  Land  Co.,  26  App.  Div.  408,  49  N.  Y.  Supp.  920;  Selden 
t.  QhnKtophent  I  Abb.  Pr.  272;  Belmont  v.  Erie  Ry.  Co.,  62  Barb.  637. 


at  Special  Term  should  not  assume  to  review  and  vacate  or  modify 
an  order  made  at  a  Special  Term  held  by  another  judge. ^®  This 
rule  is  so  fully  settled  that  a  violation  of  it  may  be  redressed  by 
the  Court  of  Appeals,^*  and  Appellate  Division. 

It  must  not  be  overlooked,  however,  that  the  absence  or  inability 
of  the  judge,  or  his  ceasing  to  hold  oflBce,  may  make  a  case  in 
which  the  policy  of  the  rule  should  cease  to  apply.**  Some  weight, 
in  a  doubtful  case  is  also  due  to  the  question  whether  the  parties 
were  fully  heard  on  the  original  motion. 

36.  — — vacating  vacatur.^  —  If  a  judge,  ez  parte,  vacate 
his  own  ex  parte  order,  the  remedy  is  to  apply  to  him  to  vacate 
the  vacatur,  or  to  move  anew  before  him,  or,  if  leave  be  reserved 
before  another  judge  or  the  court,  for  a  fresh  original  order,  dis 
closing  the  facts  as  to  previous  application.*^ 

But  application  may  be  made  to  the  court  to  vacate  the  ex  parti 
vacatur,^^^  though  no  appeal  will  lie  from  the  ex  parte  vacatur.^ 

10  Piatt  t\  N.  Y.  &  Sea  Beach  Ry.  Co.,  170  N.  Y.  461,  63  N.  E.  Rep.  532 
McGorie  v,  McAdoo,  113  App.  Div.  271,  99  N.  Y.  Supp.  47;  Corbin  v.  Casiiu 
Land  Co.,  26  App.  Div.  408,  49  N.  Y.  Supp.  929;  Fisher  v.  Hepburn,  48  N.  i 
41;  People  f.  National  Trust  Co.,  31  Hun,  20;  Kamp  v,  Kamp,  59  N.  Y.  212 
217.  In  Piatt  v.  N.  Y.,  etc.,  Co.,  supra,  it  is  said  that  it  would  be  virtuall; 
an  appeal  from  the  Special  Term  to  the  Special  Term. 

This  rule  has  no  application  to  orders  made  upon  default.  Thompson  i 
Erie  Ry.  Co.,  9  Abb.  Pr.  (N.  S.)  233;  Matter  of  Hartmann,  23  N.  Y.  Wkli 
Dig.  128.  See  post,  par.  38.  Nor  to  provisions  in  an  order  inserted  und( 
a  mistake  or  misapprehension  of  counsel.  Price  v.  Price,  22  Abb.  N.  C.  29 { 
2  N.  Y.  Supp.  796.  Nor  to  an  application  to  modify  an  order  which  hi 
proved  oppressive,  under  leave  given.  Cruikahank  v.  Cruikshank,  30  Ap] 
Div.  381,  61  N.  Y.  Supp.  926. 

11  Fisher  v.  Hepburn,  48  N.  Y.  41,  where,  though  the  General  Term  had  c 
the  merits  affirmed  the  interfering  order  of  a  Special  Term,  the  commission  < 
appeals  reversed  the  General  Term  on  the  ground  that  the  interfering  decisic 
was  made  at  a  Special  Term  held  by  another  judge  than  the  one  who  held  tJ 
Special  Term  at  which  the  original  decision  was  made. 

12  Oakley  t;.  Cokalete,  6  App.  Div.  229,  39  N.  Y.  Supp.  1001.  The  practi 
in  the  first  judicial  district,  under  the  elaborate  rules  of  the  Appella 
Division,  has  become  settled  somewhat  as  follows:  The  motion  is  made  ! 
the  usual  way,  returnable  before  Part  I  of  the  Special  Term;  upon  the  ca 
of  the  motion  calendar  the  purpose  of  the  motion  is  stated,  t.  e.,  so  as 
disclose  the  feet  that  it  involves  a  rehearing  or  renewal  (in  whole  or  in  pari 
of  a  matter  already  passed  upon  by  a  previous  Special  Term,  whereupon  tl 
justice  then  presiding  will  indorse  upon  the  motion  papers  that  the  moti< 

is  referred  to  Mr.  Justice (who  held  the  previous  term),  and  the  motic 

will  be  submitted  to  the  latter  justice. 

18  See  par.  173   {below).    And  see  history  of  proceedings  in  Lilianthal 
Levy,  4  App.  Div.  90,  38  N.  Y.  Supp.  936. 

18a  Everett  v.  Park,  88  Hun,  368,  34  N.  Y.  Supp.  827. 

14  Morehouse  v.  Yeager,  41  N.  Y.  Super   Ct.  306;  Code  Civ.  Pro.,  §  134 
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If  a  judge,  ex  parte,  vacates  another  judge's  ex  parte  order, 
the  remedy  is  to  apply  to  the  former  judge  to. vacate  his  vacatur 
or  to  the  court,  on  notice,  to  do  so,  or  to  appeal,^**  after  entry,  or 
to  vacate  for  failure  to  enter. ^®  The  order  cannot  be  disregarded 
merely  on  tha%  account,  unless  absolutely  void  for  want  of  power 
or  the  like. 

37.  Indirectly  getting  rid  of  ex  parte  order,']  —  An  order 
which  is  irregular  because  made  ex  parte,  when  notice  was  re- 
quisite, is  not  a  bar  to  a  motion  to  the  court  on  notice  for  relief 
inconsistent  with  such  order,  for  the  court  having  power  to  vacate 
the  order  can  make  any  order  superseding  it.^^ 

Where  such  an  order  is  allowable,  the  proper  form  of  it  is  not 
a  mere  varying  or  amending  of  the  previous  order,  but  to  say  that, 
notwithstanding  the  directions  contained  in  that  order,  it  is  now 
ordered  as  follows,  etc.*' 

38.  Vacaiing  or  modifying  orders  made  by  default.']  —  The 
restrictions  on  the  power  of  one  judge,  whether  holding  court  or 
out  of  court,  to  revise  an  order  made  by  another,  does  not  apply 
when  the  previous  order  was  made  by  default ;  for  in  such  case 
there  has  not  been  any  judicial  decision,  within  the  reason  of 
the  rule.** 

39. hy  consent.']  —  The  power  of  a  court  or  judge  to 

vacate  or  modify  an  order  does  not  extend  to  orders  made  by 
consent,*^  except  where  grounds  for  modifying  or  relieving  from 
the  consent  are  shown,  or  for  setting  the  proceedings  aside  on  the 
grounds  of  public  policy. 

But  such  further  directions  may  be  given  as  are  necessary  to 
carry  the  order  into  effect,  according  to  its  spirit  and  intent,  or 
to  correct  a  mistake.^* 

» Swift  V.  Wylie,  28  N.  Y.  Super.  Ct.  641,  642. 

WN.  Y.  Code  Civ.  Pro.,  §  1304. 

iTMone  r.  Stockman,  65  Wise.  36,  26  N.  W.  Rep.  176,  178  (holding  ea  parte 
disrantinuanoe  no  bar  to  motion  on  notice,  to  be  let  in  as  a  party). 

wPre«tney  r.  Mayor,  etc.,  of  Colchester  (Eng.  Ct.  of  App.,  June,  1883),  48 
Uw  Times  Rep.   (N.  6.)   749. 

» Thompson  v.  Erie  Ry.  Co.,  9  Abb.  Pr.  (N.  8.)  233;  People  v,  Nat.  Trust 
Co..  31  Hun,  20.  27;  Matter  of  Hartman,  23  Wkly.  Di^r.  128. 

soLeitch  v.  Cumpeton,  4  Paige,  476;  BoUes  f?.  Cantor,  6  App.  Diy.  366,  39 
V.  Y.  Supp.  652. 

a/d. 
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40.  Entry  before  vacating.'\  —  The  courts  have  sometimes  re- 
fused to  vacate  orders  of  court  before  they  have  been  enterei^ 

But  there  can  be  no  doubt  of  the  power  of  the  court  to  do  so 
if  no  vOther  hindrance  exists.  The  granting  of  an  order  of  cour 
(before  entry)  consists  of  a  direction  to  the  clerk  to  enter  th 
order  as  drawn  or  settled ;  and  if  the  court  has  inadvertently  c 
erroneously  given  this  direction  there  can  be  no  doubt  of  its  powi 
to  revoke  it  in  any  case  where  it  could  revoke  the  order  after  entr 
The  practice  to  procure  entry  before  moving  is  one  of  policy,  i 
of  power. 

41.  Motion  to  amend  or  resettle.^  —  A  motion  to  amend 
resettle  an  order  or  judgment  (whether  so  as  to  modify  in  s 
stance  the  decision  made,  or  to  conform  the  record  to  the  decisi 
falls  within  the  foregoing  restrictions  against  interfering  with 
decisions  of  an  absent  judge  of  co-ordinate  authority;  altho^ 
from  necessity  the  policy  of  refusing  to  do  so  is  often  inapplic 
as  against  a  motion  to  amend  after  a  lapse  of  time.^ 

42.  Motion  on  further  facts.']  —  A  motion  for  a  furthi 
diflFerent  order  on  new  facts,  which  were  not  in  the  case  o 
former  motion,  does  not  fall  within  the  foregoing  restrici 
although  it  is  often  proper  to  apply  those  restrictions  and  i 
to  entertain  a  motion,  or  send  it  before  the  judge  who  ma< 
former  order,  if  there  is  any  room  to  question  the  subsi 
novelty  of  the  application. 

43.  What  motions  to  be  made  at  Special  Term  rather  th 
peltate  Division,] — The  organization  of  the  New  York  S 
Court  in  special  terms,  held  by  a  single  judge,  and  in  appel 
visions  held  by  several  judges,  is  for  the  convenience  of  b 
and  not  necessarily  jurisdictional.  Either  branch  is  in  a 
sense  the  court.^    In  the  county  of  New  York,  where  eight 

22  See  Stafford  v.  Ambs,  8  Abb.  N.  C.  237,  Baying  that  it  <»Lnnot  1 
28  Oakley  t?.  Cokalete,  6  App.  Div.  229,  39  N.  Y.  Supp.  1001.  1 
spiel  17.  Levy,  12  Hun,  130,  where  an  order  whicb  seems 
been  made  at  Special  Term,  had  been  modified  in  the  recitals,  by 
Term  held  by  another  judge,  the  General  Term,  while  sayinj^  it  "w^ai 
on  that  account,  refused  to  reverse  it,  saying  that  "  it  in^as  in  n 
application  to  review  or  modify  the  decision  which  had  been  i 
merely  to  enlarge  the  recitals  of  the  original  order  as  to  the  recoT 

24  Tracy  u.  Talmadge,  1  Abb.  Pr.  460;  Salmon  v,  Gedney,    75 
helovD  as  Salmon  v,  Allen,  11  Hun,  29. 
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6p€cial  terms  are  held,  the  special  rules  for  the  regulation  of  those 
terms  must  be  consulted,  although  as  a  matter  of  poAver  it  may  be 
said  that  a  Special  Term  order  made  in  any  branch  is  equally  an 
order  of  the  court.^ 

Hence  the  Appellate  Division  has  power  to  hear  any  motion 
which  may  be  made  to  the  court,  xmless  a  statute  requires  it  to 
be  made  at  special  term.  But  the  present  practice  is  generally 
10  require  all  motions  to  be  made  at  special  term,  which  the 
special  term  has  power  to  dispose  of.^  The  rules  of  court  require 
that  all  motions  be  made  at  special  term  rather  than  at  Appellate 
Division  except  those  specially  directed  or  permitted  to  be  made 
elsewhere;*^  and  there  is  also  an  implied  exception  recognized 
by  settled  practice,  of  motions  incidental  to  proceedings  at  the 
Appellate  Division. 

Thus  a  motion  to  modify  an  Appellate  Division  order,  so  as  to 
make  it  express  the  real  decision  of  the  Appellate  Division  is 
properly  made  at  Appellate  Division.^® 

So  a  motion  to  dismiss  an  appeal  to  the  Appellate  Division  from 
the  Special  Term  or  the  order  of  a  judge,  must  be  made  at  Appel- 
late Division,  unless  specially  otherwise  directed;^  otherwise  a 
judge  might  dismiss  an  appeal  from  his  own  decision.  But  a 
motion  to  dismiss  an  appeal  from  an  inferior  court  on  grounds 
::pparent  on  the  appeal  papers,  has  been  sustained  at  Special  Term 
«'f  the  appellate  court,^  although  the  Appellate  Division  to  which 
the  appeal  is  made,  has  the  like  power  to  dismiss. 

So  an  application  to  modify  or  relax  the  terms  or  effect  of 
an  order  made  by  the  Appellate  Division,  should  be  made  to  the 

*  People  ew  rel,  Nichols  v,  Miayor,  etc.,  of  N.  Y.,  79  N.  Y.  682.  Compare 
ptngraphs    34«  53. 

» Matter  of  Barkley,  42  App.  Div.  697,  69  N.  Y.  Supp.  742  (motion  to 
confirm  referee's  report  directed  to  be  made  at  the  Appellate  Division). 
Stronfi^  r.  Hardenburgh,  25  How.  Pr.  438.  (So  held  of  a  motion  to  open  a 
default  suffered  on  appeal  at  General  Term,  the  motion  being  also  for  leave 
<m  terms  to  make  a  case  and  exceptions.)  Brush  v,  Mullany,  12  Abb.  Pr. 
344.  (So  held  of  a  motion  to  set  aside  a  judgment  and  proceedings  on  which 
it  was  founded,  had  before  a  referee,  on  the  ground  that  he  tried  the  cause 
wit  of  the  county.) 

Melville  r.  Mathewson,  61  N.  Y.  Super.  Ct.  506  (where  a  motion  at  General 
Term  to  open  a  Special  Term  decision  was  denied  because  the  General  Term 
"  should  exercise  only  an  appellate  jurisdiction  " ) . 

2TN.  Y.  Gen.  Rules,  No.  38. 

» Salmon  r.  Gedney,  76  N.  Y.  479;  below,  as  Salmon  v,  Allen,  11  Hun,  29. 

2>  Morrison  r.  Morrison,  16  Hun,  507;  Harris  v.  Clark,  10  How.  Pr.  416. 

^Griswold  r.  Van  Deusen,  2  E.  D.  Smith,  178. 


98 


ABBOTT'S    PRACTICE   AND    FOBM8. 


Appellate  Division  or  at  least  to  one  of  the  Appellate  Division 
justices.** 

Other  illustrations  of  this  rule,  and  exceptions  to  it  which  have 
grown  up  in  practice,  will  be  noticed  in  connection  with  particu- 
lar proceedings. 

The  court  at  special  term  may,  on  new  facts,  qualify  or  sus 
l)end  the  enforcement  of  an  Appellate  Division  decision  pendin 
the  consideration  of  the  question  at  Appellate  Division.^ 

And  the  affirmance  at  Appellate  Division  of  a  Special  Ter 
judgment,  does  not  deprive  the  Special  Term  of  its  power  to  opi 
the  judgment  and  allow  an  amendment  of  the  issue.^ 

44.  Appellate  division  held  by  different  judges.']  —  In  acco 
ance  with  the  principle  of  the  impersonality  of  the  judicial  po^ 
of  a  court,  which  has  already  been  noticed,^  it  is  well  settled  t 
the  power  of  the  Appellate  Division  over  its  own  decisions  is 
necessarily  affected  by  the  fact  that  the  judges  composing 
Appellate  Division  have  been  changed.^ 


45.  Proper  county,  and  judge, —  special  provisions  for  ex  ] 
orders.]  — The  New  York  Code,  in  prescribing  the  mode  o 
taining  ex  parte  orders  in  various  cases,  often  mentions  the  ji 
thus.  Orders  to  show  cause  in  general  (injunctions  are  exce 
are  to  be  applied  for  only  "  to  the  court  or  a  judge  tliereoi 
county  judge  of  the  county  where  the  action  is  triable, 
which  the  attorney  for  the  applicant  resides."*®  Injunctio 
generally  to  be  applied  for  to  the  court  in  which  the  ae 
brought,  or  a  judge  thereof,  or  any  county  judge.  Arrest  ( 
in  ne  exeat)  and  attachment,  to  a  judge  of  the  court  in 
the  action  is  brought,  or  to  any  county  judge.  Orders  for 
by  publication,  to  "  a  judge  of  the  court  or  the  county  3 

31  White  V.  Jackson,  39  Misc.  218,  79  N.  Y.  Supp.  393  (motion  fo 
plead  anew  after  judgment  overruling  demurrer  has  been  affirmed,  t< 
to  Appellate  Division). 

32  Gray  i*.  Green,  14  Hun,  18. 

83  Born  V.  Schrenkeisen,  52  N.  Y.  Super.  Ct.  210:  s.  p..  as  to  p 
decision  of  Court  of  Appeals,  Clark  r.  Makin,  34  Hun,   345. 

34  Para^aph  35. 

35  Buckingham  v.  Dickinson,  54  N.  Y.  (582;  Rprague  r.  VST'esterxi 
Co.,  64  N.  Y.  658;  Third  Ave.  R.  R.  Co.  r.  Ebling,  100  N.  Y.  98,  1 
178  (holding  that  leave  to  appeal  to  the  Court  of  Appeals  may  be 
General  Term,  though  composed  of  different  judges). 

36  N.  Y.  Code  Civ.  Pro.,  §  780. 
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the  county  where  the  action  is  triable."    Orders  for  security  for 
costs  to  the  court  "  or  a  judge  thereof."®^ 

46.  The  same;  general  provisions  for  ex  parte  orders.'] —  The 
practitioner  must  be  guided  by  the  terms  of  the  particular  statu- 
tory provision  under  which  he  is  acting.  Where  there  is  no  such 
direction  the  following  general  provision^  applies.  **  Where  an 
order,  in  an  action,^  may  be  made  by  a  judge  of  the  court,  out  of 
court,*^  and  without  notice/*  and  the  particular  judge  is  not 
specially  designated  by  law,  it  may  be  made  by  any  judge  of  the 
court,  in  any  part  of  the  State ;  ^  or,  except  to  stay  proceedings 
after  verdict,  report,  or  decision,  by  a  justice  of  the  Supreme 
Court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides." 

47.  — in  Supreme  Court  actions.]  —  The  result  of  the  above 
and  cognate  provisions  of  the  New  York  statute  is  that, 

In  actions  in  the  Supreme  Court  ex  parte  orders,  in  the  ab- 
sence of  any  different  designation  in  the  statute,  may  be  made  — 

(1.)  By  a  judge  of  the  Supreme  Court  in  any  part  of  the 
State,**  even  when  the  action  is  in  the  first  district  ;** 

(2.)  By  a  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides**  (except 
an  order  to  stay  proceedings  after  verdict,  report,  or  decision). 

^  Id.,  I  3272.  Therefore  a  county  judge  has  no  power  to  make  such  an 
order  in  a  Supreme  Court  action.     Longstreet  v.  Hearev,  21  Civ.  Pro.  Rep.  16. 

»N.  Y.  Code  Civ.  Pro.,  |  772.  This  does  not  apply  to  the  N.  Y.  City 
Court,      f  327. 

S9 Motions  resulting  from,  but  not  strictly  "in,"  an  action  are  distin- 
fished  in  Phillips  v,  Wheeler,  67  N.  Y,  104. 

^See  paragraph  30. 

41  See  paragraphs  31,  32. 

^Thus,  an  order  in  an  action  In  the  Supreme  Court  requiring  the  adverse 
party  to  appear  before  an  officer  and  attend  the  examination  of  a  witness 
before  trial,  is  an  order  made  out  of  court  and  without  notice,  and  therefore 
wider  Code  Pro.,  I  401  (containing;  substantially  the  same  provision  as 
Code  Civ.  Pro.,  (  772),  can  be  made  by  any  judge  of  the  court  in  any  part  of 
Ibe  State.  It  is  not  an  order  to  show  cause.  Bank  of  Silver  Creek  v.  Brown- 
ing. 16  Abb.  Pr.  272,  24  How.  Pr.  609. 

The  reason  is.  the  Supreme  Court,  though  organized  in  districts  and  coun- 
ties, is  one  court  having  general  jurisdiction  throughout  the  State.  Erisman 
f.  Pidcock,  62  How.  Pr.  327;  People  ea  rel.  Post  v.  Grant,  50  Hun,  243,  3 
N'.  Y.  8npp.  142. 

^'S.  Y.  Code  Civ.  Pro..  S  772,  quoted  in  the  preceding  paragraph.  People 
er  r^l  Post  r.  Grant.  60  Hun,  243.  3  N.  Y.  Supp.  142. 

WHull   r.   Hart.  27   Hun,   21. 

•  I  772  (above) t  and  S  241  ns  to  county  judpres  generally.  If  tho  power  of 
»  Supreme  Court  justice  is  taken  awny  the  power  of  the  county  judge  to  act 
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48.  — in  County  Court  actions,'] — In  actions  in  a  county 
eourt,  ez  parte  orders,  in  the  absence  of  any  different  designation, 
can  be  made  by  the  county  judge  of  the  county;  or  (except  \o 
stay  proceedings)  by  the  county  judge  of  the  county  where  the 
attorney  for  the  applicant  resides ;  or  by  a  justice  of  the  Suprem( 
Court« 

49.  — qualification  as  to  all  actions.] — But  all  these  rules  ai 
bubject  to  the  qualifications  (already  indicated) — 

(1.)  That  the  case  be  one  in  which  the  particular  judge 
make  the  order  is  not  "  specially  designated  by  law ;"  *^  and 

(2.)  The  restriction  on  the  power  of  the  county  judge  d< 
not  apply  to  any  case  in  which  the  Code  of  Civil  Procedi 
prescribes  in  general  words,  that  a  particular  order  may  be  m 
"  by  a  county  judge  "  or  "  by  any  county  judge."*® 

60.  — in  actions  in  the  City  Court  of  the  City  of  New  Yo 
—  In  actions  in  the  City  Court  of  New  York  (formerly 
marine  court),  ex  parte  orders  can  only  be  made  by  a  judge  of 
court.**^ 

61.  Extent  of  this  power  of  judge  out  of  county,  or  of  c 
judge.] — The  power  thus  conferred  on  judges  of  other  co 
and  of  other  courts  to  make  ex  parte  orders,  includes  the 
of  the  judge  who  has  done  so  to  vacate  ex  parte  the  or< 
has  granted;^  but  it  does  not  authorize  him  to  hear  the 


in  a  similar  case  also  falls.  People  ew  rel.  Parr  v.  Parr,  121  N.  Y.  < 
a  court  commissioner  may  act  in  place  of  a  judge  in  Wisconsin.  ^ 
V,  Ellis,  65  Wise.  639,  27  N.  W.  Rep.  630. 

4«N.  Y.  Code  Civ.  Pro.,  §  354.  This  provision  applies  also  to  sp^ 
ccedinga. 

If  it  be  deemed  not  exclusive  of  f  772,  then,  in  County  Cour 
ex  parte  orders,  except  to  stay  proceedings  after  verdict,  report,  oi 
may  be  made  by  a  justice  of  the  Supreme  Court.  But  the  Specia 
the  Supreme  Court  has  no  power  to  make  an  order  in  a  County  Coi 
Edwards  v.  Shreve,  83  App.  Div.  1G5,  82  N.  Y.  Supp.  514. 

47  §  772,  first  clause.  The  principal  proceedings  excepted  from 
vision  are  noted  in  connection  with  the  forms  hereafter. 

48  N.  Y.  Code  Civ.  Pro.,  S  773. 

49  N.  Y.  Code  Civ.  Pro..  §  327. 

so  Marks  v..  King,  13  Abb.  N.  C.  374,  66  How.  Pr.  453.  As  to 
able  promptness  in  applying  for  such  a  vacatur,  see  para^rapb 
special  clauses  as  to  provisional  remedies  will  be  noticed,   in   due   *\ 
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and  vacate  or  modify  it  on  a  contested  motion,  even  on  an  order  to 
show  cause  granted  by  himself.**^ 

52.  Ufuiuthorized  county  judge's  order,  disregarded.] — ^A 
county  judge's  order  made  in  an  action  in  a  court  other  than  his 
own,  and  in  disregard  of  the  foregoing  restrictions  as  to  who 
may  make  such  ex  parte  orders,  may  be  disregarded.®^ 

53.  County  for  motion  on  notice  —  in  Supreme  Court  actions,"] 
—  The  New  York  statute*^  provides  that  in  other  cases  than 
tnose  *'  where  it  is  specially  prescribed  by  law"  that  a  motion  may 
be  made  in  the  county  where  the  applicant,  or  other  person  to 
be  affected  thereby,  or  the  attorney  resides,"  "  a  motion,"^  upon 
notice,^  in  an  action  in  the  Supreme  Court,  must  be  made  within 
the  judicial  district  in  which  the  action  is  triable,  or  in  a  county 
aJjoining  that  [that  is  to  say,  adjoining  the  county*^]  in  which 
it  is  triable ;  except  that  where  it  is  triable  in  the  first  judicial 
district,  the  motion  must  be  made  in  that  district ;  and  a  motion 
upon  notice  cannot  be  made  in  that  district  in  an  action  triable 
elsewhere."  ^     This  permission  to  move  in  an  adjoining  county 

M  Although  an  e»  parte  order  may  be  modified  ew  parte  by  the  county 
judge  who  made  it,  yet  he  cannot  grant  such  modification  upon  the  return 
of  an  order  to  show  cause  why  he  should  not  grant  such  modification,  because 
in  that  case  it  becomes  a  special  motion  (i.  e.,  motion  on  notice  —  contested 
motion)  which  a  county  judge  cannot  entertain  in  an  action  in  the  Supreme 
Court.  Parmenter  c.  Roth,  9  Abb.  Pr.  (N.  S.)  386,  Ct.  of  App.,  s.  P.,  Town 
of  Rochester  r.  Davis,  12  Abb.  Pr.   (N.  8.)   270. 

UAskins  r.  Beams,  3  Abb.  Pr.  184;  Chubbuck  v.  Morrison,  6  How.  Pr.  367. 

MX.  Y.  Code  Civ.  Pro.,  §  769. 

^A  motion  which  the  statute  authorizing  it  prescribes  for  differently,  ac 
where  the  statute  requires  it  to  be  made  where  the  action  was  commenced, 
etc,  is  also  excepted.     Sumner  v.  Osborn,  22  Hun,  13. 

» The  word  *'  motion,"  here  as  elsewhere  in  this  connection  refers  to  a 
motion  made  "  in  the  action,  while  it  is  pending,  or  such  as  relates  in  some 
WIT  to  its  pendency  or  procedure."  Phillips  r.  Wheeler,  67  N.  Y.  104.  A 
motion  to  modify  a  final  judgment  is  controlled  by  the  section.  Matter  of 
Haworth,  69  App.  Div.  393,  69  N.  Y.  Supp.  843.  So  is  a  motion,  after  final 
judgment,  to  assess  damages  sustained  by  defendant  from  granting  an  injunc- 
tion. Wilson  r.  Dreyer,  65  App.  Div.  249.  A  motion  for  leave  to  sue  a 
receiver  is  in  effect  a  motion  in  the  action  in  which  he  was  appointed. 
Matter  of  Commercial  Bank,  35  App.  Div.  224,  54  N.  Y.  Supp.  722. 

5*The  restriction  does  not  apply  to  ea  parte  motions.  Hull  v.  Hart,  27 
Hun.  21. 

s^Inglehart  r.  Johnson,  6  How.  Pr.  80  (holding  it  not  enough  that  the 
county  adjoins  the  district).  See  also  Matter  of  Ha  worth,  59  App.  Div.  393, 
69  X.  Y.  Supp.  843. 

MA  motion  to  assess  damages  resulting  from  granting  an  injunction  can- 
not be  made  in  the  first  district  when  the  action  was  brought  in  another 
district.     Wilson  v.  Dreyer,  66  App.  Div.  249,  72  N.  Y.  Supp.  578. 
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out  of  the  district  is  not  contained  in  the  rule  allowing  orden 
to  show  cause.** 

The  county  designated  in  the  summons  and  complaint  as  the 
place  for  trial  is  the  one  where  "  the  action  is  triable "  within 
the  meaning  of  the  above  rule,  unless  and  until  there  has  been  a 
(Change  of  place  of  trial  to  another  coxmty,**  and  even  then  foi 
the  purposes  of  the  place  of  hearing  a  motion  to  set  aside  an  order 
changing  the  place  of  trial,  or  an  appeal  therefrom,  the  place  of 
trial  is  deemed  unchanged.*^ 

64.  — limits  of  the  foregoing  statutory  restrictions.'] — Th( 
restrictions  of  this  section  769,  as  to  orders  on  notice  in  Suprem 
Court  actions,  are  construed  as  applying  only  to  motions  made  ii 
an  action,  and  made  either  while  it  is  still  pending,  or  relatin 
in  some  way  to  its  pendency  or  procedure  therein.® 

So  that  a  motion  by  a  client  to  compel  his  own  attorney 
sign  a  substitution  might  be  entitled  "  in  the  matter  of  the  app 
cation,"  etc.,  and  therefore  it  is  not  controlled  by  this  sectic 
but  may  be  made  where  the  attorney  resides.®  And  after  juc 
ment  had  in  one  county,  proceedings  to  enforce  the  judgment 
a  different  county  may  be  met  by  motion  in  that  county;®* 
though  the  motion  papers  ought  to  be  filed  in  the  county  wh 
the  action  was  triable. 

Where  one  motion  is  to  be  made  in  several  actions,  as  for 


68  N.  Y.  Gen.  Rule  No.  37.     See  paragraph  106,  post. 

60  Asking  v.  Hearns,  13  Abb.  Pr.  184;  Chubbuck  v.  Morrison,  6  How 
367.  Thus  an  order  of  reference  and  consent  that  the  referee  sit  in  an 
county,  is  not  a  change  of  "  the  county  where  the  action  is  triable  *'  m 
this  rule.  Wheeler  v.  Maitland,  12  How.  Pr.  35;  Brush  v.  Mullanv,  12 
Pr.  344.  After  a  cause  has  been  removed  to  the  U.  S.  Circuit  Court 
may  therefore  no  longer  be  practically  triable  in  the  county  -where  the 
of  trial  was  laid,  a  motion  to  vacate  (in  the  State  court)  an  order  m* 
that  county  before  removal,  may  properly  be  made  in  that  county.  Er 
t?.'Pidcock,  62  How.  Pr.  327.  Where  the  summons  and  complaint  are  de! 
in  not  fixing  a  place  for  the  trial  of  the  action,  the  defendant  may  m 
the  district  where  he  resides,  or  in  that  in  which  plaintiff  resides.  Hoi 
V.  Crocker,  15  How.  Pr.  336.  The  reason  is  that  the  place  of  trial  ou 
be  in  one  of. those  counties. 

61  N.  Y.  Code  Civ.  Pro.,  §  989. 

62  Phillips  V,  Wheeler,  67  N.  Y.  104;  Wilson  t?.  Dreyer,  65  App.  Di 
72  N.  Y.  Supp.  678.  But  -a  motion  for  an  extra  allowance  in  addi* 
costs,  is  within  the  restriction.    Hun  v.  Salter,  92  N.  Y.  661. 

63  Cunningham  v.  Widing,  5  Abb.  Pr.  413;  Matter  of  Barkley,  42  Ai 
597,  59  N.  Y.  Supp.  742. 

6«  Phillips  r.  Wheeler  (above  cited) ;  Curtis  v,  Greene,  28  Mtxn,  294. 
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jolidate  separate  causes,^  or  where  a  sheriff  applies 
;  as  to  applying  moneys  in  his  hands  to  judgments 
D  several  different  counties  not  within  the  same 
adjoining,  this  restriction  does  not  apply,  and  the 
be  made  in  the  county  most  appropriate  upon  gen- 
s. 

nade  in  the  proper  county  may  by  consent  be  heard 
ed  in  any  county  in  the  State,  and  where  it  could 
have  been  properly  made.^ 

!  controls  rules.^ — ^An  application  which  the  statute 
)  made  before  or  to  a  particular  court  is  to  be  there 
hstanding  that  the  judge  who  held  the  term  when 
proceeding  was  had,  is  elsewhere.^ 

er  of  court  to  disregard  the  statute.'] — There  is 
ithority  for  the  position  that  this  restriction  on  the 
ing  motions,  upon  notice  in  Supreme  Court  actions, 
ative  restraint  of  the  constitutional  jurisdiction  of 
Court,  does  not  impair  the  power  of  the  court,  but 
its  duty.  Clearly,  if  no  objection  is  made  by  the 
against,  an  order  made  in  disregard  of  it  will  be 
[  vacated  or  reversed.^ 

to  move  to  vacate  order  made  in  wrong  place.] — 
•ule  of  public  policy  which  precludes  moving  before 
a  court  held  by  one  judge,  to  vacate  an  order  made 
}T  at  a  term  held  by  another,  does  not  apply  to  a 
ate  an  order  because  made  in  the  wrong  place.  The 
county  where  the  motion  should  properly  have  been 

ward.  6  Abb.  Pr.  326. 

Wheeler,  16  Abb.  Pr.   (N.  S.)   242,  2  Hun,  603,  and  6  Sup. 
06;  aflTd  on  other  grounds  in  67  N.  Y.  104. 
e,  65  Barb.  185   (rev'd  on  another  ground  in  65  N.  Y.  518). 
hus  made  by  consent  in  a  county  other  than  that  designated 
•eviewable  as  if  it  were  made  in  the  proper  county.     Id. 
«r,  92  N.  Y.  651   (holding  in  consequence  that  even  a  rule  of 
application  to  be  made  before  the  same  judge  did  not  alter 
as  in  consequence  inoperative  under  the  circumstances). 
a  violation  of  this  clause  is  not '  therefore  void,  because  the 
has  by  the  Constitution  a  (general  jurisdiction.      Blaokmar  v, 
How.'Pr.  367;  Geller  v.  Hoyt,  7  How.  Pr.  265,  267;  Pinckney 
Lans.  374  (affd,  63  N.  Y.  31,  where  the  point  was  conceded). 
failing  to  object,  see  Gowenhoven  v.  Ball,  118  N.  Y.  231. 
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made  has  power  to  vacate  an  order  made  by  any  judge  or  tenn 
in  a  county  where  it  could  not  properly  be  made. 

Hence  an  application  on  notice,  to  vacate  an  order  made  in 
a  wrong  county,  must  be  made  not  in  such  wrong  county,  but  in 
some  county  in  which  a  motion  in  such  an  action  may  properly 
be  madeJ^ 

58.  Appeal  as  affecting  place  to  move.'] — Notwithstanding  an 
Appeal  to  another  court,  the  proper  place  to  move  to  open  or  to 
modify  or  cancel  the  record  of  the  court  below,  or  to  make  it 
conform  to  the  actual  decision,  is  the  court^^  below;  although  it 
may  also  be  necessary  to  apply  to  the  appellate  court  to  allow  this 
to  be  done,  and  to  send  back  the  return  for  the  purpose. 

After  the  determination  of  the  cause  by  an  appellate  court, 
the  court  below  have  no  power  upon  motion  directly  to  annul  or 
modify  the  judgment  entered  as  the  result  of  the  appeal,  nor 
even  set  it  aside  merely  to  enable  the  plaintiff  to  proceed  anew  f^ 
but  this  does  not  preclude  the  lower  court  from  opening  the 
judgment  on  grounds  consistent  with  the  law  of  the  case  as  estab- 
lished by  the  appellate  court,  and  allowing  an  amendment  to 
the  issues,  nor  a  new  issue  to  be  made  by  supplemental  pleading;^' 
nor  does  the  affirmance  of  an  order  denying  a  motion  preclude  the 
(!Ourt  below  from  granting  leave  to  renew  it  on  further  facts.^* 


IV.    MOTION   PAPERS. 
A.  In  General. 

59.  Two  methods  of  moving,'] —  In  making  motions^  on  notice, 
the  practice  in  some  of  the  State  courts,  as  in  New  York,  is  to 
serve  on  the  adverse  party  written  notice  of  intention  to  move, 

TOAttriU  V.  Rockaway  Beach  Improvement  Co.,  25  Hun,  376;  N.  Y.  Code 
Civ.  Pro.,  §  769. 

The  rules  peculiar  to  provisional  remedies  are  to  be  noticed  in  due  course. 

It  was  held  in  Bangs  v,  Selden,  13  How.  Pr.  374,  that  where  the  judge  in 
the  county  from  whence  the  action  had  already  been  removed^  refused  to 
entertain  a  motion  to  vacate  his  order,  on  the  groxmds  that  the  removal  took 
away  his  power,  and  that  if  it  had  not,  vacatur  was  unnecessary,  the  court 
in  the  county  to  which  it  had  been  apparently  removed  could  entertain  the 
motion,  as  there  was  no  other  alternative. 

71  Nat.  City  Bank  v.  N.  Y.  Gold  Exch.  Bank,  97  N.  Y.  645,  and  cases  cited. 

72  Drake  r.  N.  Y.  Iron  ISfine,  38  App.  Div.  71,  55  N.  Y.  Supp.  920. 

73  Clark  r.  Mackin,  34  Hun,  345. 

74  Riggs  V.  Pursell,  74  N.  Y.  370. 

76  As  to  petitions  see  Article  XVIII,  this  chapter. 
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at  a  time  and  place  named,  for  specified  relief;  and  in  this  notice 
to  indicate  the  papers  on  which  the  moving  party  relies.  In  some 
other  States  the  practice  is  to  file  with  the  clerk  a  written  state- 
ment that  the  party  moves  the  court  for  such  relief,  and  to  give 
the  adverse  party,  in  advance  of  the  hearing,  a  copy  of  this  state- 
ment. In  the  former  method  a  motion  may  be  defined  as  an  oral 
request  to  the  court,  founded  usually  on  written  evidence,  and 
preceded  by  a  written  communication  to  the  adversary,  warning 
him  that  the  application  will  be  made ;  and  the  order  of  the  court, 
vith  this  written  notice  and  the  affidavits,  etc.,  attached,  pleadings 
referred  to,  etc,  make  the  record.  In  the  other  method,  the  writ- 
ten statement  filed,  which  is  a  narrative  suitable  for  the  record 
(thus:  And  now  comes  A.  B.,  attorney  for  CD.,  and  moves 
the  court  that,  etc.),  is  called  the  motion;^*  and,  when  notice  is 
required,  written  notice  must  be  given,  which  is  usually  done  by 
serving  a  copy  of  the  "  motion,"  so  called,  with  an  indorsement  or 
<^'ther  communication  stating  the  time  and  place  when  it  will  be 
presented. 

The  principles  which  govern  the  substance  of  the  moving  papers, 
and  the  proceedings  thereon,  are  the  same  in  either  case ;  and  in 
stating  those  principles  here,  illustrations  are  drawn  freely  from 
cases  arising  under  either  mode. 

60.  Evidence.'] — If  a  motion  on  notice  is  founded  purely  on 
the  record,  or  some  part  of  it,  as  for  instance,  a  motion  for  judg- 
ment upon  a  pleading  as  frivolous,"  no  affidavit  is  necessary.  If 
founded  in  any  degree  on  matter  outside  the  record,  such  matter 
should  be  supported  by  written  evidence.^®  For  this  purpose 
common  law  evidence  is  not  required.^®  Affidavits  (the  requisites 
of  which  have  been  already  stated),*^  documents  acknowledged,®* 

79  Motions  must  be  in  writing.  Hay  v.  The  State,  eoj  rel.,  etc.,  68  Ind.  337. 
Contra,  Wallace  t?.  Lewis,  9  Mont.  399,  24  Pac.  22;  People  v.  Ah  Sin,  41  Cai. 

TTDarrow  v.  Miller,  5  How.  Pr.  247;  Beal  t?.  Union  Box  Paper  Co.,  4  Civ. 
Pro.  Rep.  18. 

^ Shellenberger  r.  Ward,  8  Iowa,  426  (non-residence  no  excuse);  8.  P., 
Kelly's  Application,  10  Abb.  Pr.  208. 

^Thus  where  a  referee  stated  facts  to  a  party  in  respect  to  an  irregularity 
in  his  report,  but  declined  to  make  affidavit  to  them  unless  they  should  be 
denied  by  the  other  party,  and  the  former  moved  against  the  irregularity  upon 
tffidavits  stating  such  information,  held,  that  this  was  sufficient  proof  of  the 
facts  to  put  the  other  party  to  a  denial.  Shearman  v.  Justice,  22  How.  Pr. 
241.        *'*-•' 

**Pspe  11  of  this  volume. 
^  Page  2  of  this  volume. 
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documents  or  copies,  stated  by  affidavit  to  be  originals  or  to  be 
copies,®  and  certificates®  of  officers  of  the  same  court,  and  re- 
turns®* of  officers  of  the  court  upon  its  process,  are  competent 

The  unsworn  statements  of  counsel  may,  as  against  a  party 
who  appears  on  the  motion  and  does  not  object,  be  treated  as 
evidence  for  the  purposes  of  the  motion.®* 

If  it  be  desired  to  take  oral  testimony,  or  to  cross-examine  the 
adversary's  witnesses,  the  proper  course  is  to  adduce  the  best  writ- 
ten evidence  one  can,  and  on  the  hearing  ask  a  reference. 

61.  Compelling  affidavit  for  motion  —  statutory  power."] — By 
N.  Y.  Code  Civ.  Pro.,  §  885,  as  amended  in  1901,  it  is  in  sub- 
stance provided  that  when  any  party  intends  to  make  or  oppose  a 
motion  in  a  court  of  record,  and  it  is  necessary  for  him  to  have 
the  affidavit  or  deposition  of  a  person  not  a  party,  who  has  re- 
fused to  make  an  affidavit,  such  court  or  a  judge  thereof  may,  by 
order,  appoint  a  referee  to  take  the  deposition  of  such  person. 
At  least  one  day's  notice  of  the  application  must  be  given  to  the 
attorney  for  the  opposite  party.  The  person  to  be  examined  may 
be  subpoenaed  and  compelled  to  attend  as  upon  the  trial,  and  ma/ 
be  cross-examined  by  the  party  on  whose  attorney  the  notice  has 
been  served. 

The  proceeding  is  not  directed  against  the  adverse  party,  but 
is  merely  compulsion  against  a  witness  to  require  him  to  make 
what  in  effect  is  nothing  more  than  a  voluntary  affidavit.®* 


62.  — what  is  a  motion.'] — In  the  application  of  this  section, 
it  is  held  that  the  settlement  of  a  case  is  not  a  motion  within  the 
section;®^  an  application  for  judgment  in  foreclosure  is  a  motion 

82  Page  43  of  this  volume. 

83  Page  41  of  this  volume. 

84  Page  41  of  this  volume. 

85  Elliott  t'.  Plattor,  43  Ohio  198,  1  West.  Rep.  27.  In  such  case  the  fact 
admitted  ought  to  be  recited  in  the  order. 

86  Where  the  person  may  be  compelled  to  give  testimony  by  subpoena  or 
order  of  court,  as  in  contempt  proceedings  under  Code  Civ.  Pro.,  §  2280,  the 
court  will  deny  an  application  under  this  section.  People  ew  rel.  Tuell  r. 
Paine,  92  App.  Div.  303,  86  N.  Y.  Supp.  1109.  The  remedy  applies  only  to 
civil  cases.  People  v.  Squire,  3  N.  Y.  St.  Rep.  194.  For  the  earlier  history 
of  this  remedy,  see  Cockey  v.  Hurd,  14  Abb.  Pr.  (N.  S.)  183,  45  How.  Pr.  70, 
36  N.  Y.  Super.  Ct.  42;  Brooks  v.  Schultz,  3  Abb.  Pr.  (N.  S.)  124,  28  N.  Y. 
Super.  Ct.   (5  Rob.)   656. 

tr  Kelly  t?.  Weber,  4  Monthly  L.  Bui.  3. 
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within  the  section,^  and  so,  also,  is  an  application  for  a  pro- 
visional remedy,  though  made  ex  parte  f^  and  by  parity  of  reason- 
ing, application  for  an  order  for  substituted  service  or  for  ex- 
amination of  a  party  in  a  pending  or  an  anticipated  action  would 
be  equally  so.  The  statute  does  not  require  that  an  action  be 
pending.  A  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  is 'within  the  section.^ 

63.  — only  party  can  compel.'] — One  who  is  not  a  party  on 
the  record,  or  recognized  by  the  court  as  one  entitled  to  move, 
cannot  compel  the  making  of  an  affidavit  under  this  provision.** 

64.  — party,  not  compellable,'] — ^A  party  to  the  action  can- 
not be  compelled  to  make  an  affidavit  under  this  provision.®* 

65.  — capacity  as  witness.]— The  statutory  removal  of  the 
incapacity  of  interested  witnesses^  and  of  felons,®*  in  the  form 
in  which  the  statute  for  that  purpose  in  New  York  is  expressed, 
removes  the  incapacity  for  purposes  of  such  an  affidavit  as  well 
as  for  the  purposes  of  examination  as  a  witness  on  the  trial  of 
an  issue. 

Whether  the  disqualification  of  an  interested  witness  to  testify 
against  the  estate  of  a  deceased  person,  or  a  person  non  compos, 
extends  to  the  making  of  an  affidavit,  may  be  questioned.®** 

The  question  of  the  privilege  of  the  witness  will  be  noticed 
later. 

66.  — preliminary  request.] — Before  such  an  order  can  be 
made  the  person  whose  affidavit  or  deposition  is  desired  must  be 
applied  to.     Unless  he  evades  the  request,®*  or  meets  it*  with  a 

MEberle  r.  Krebs,  60  App.  Div.  450,  64  N.  Y.  Supp.  246. 

W Allen  f^.  Meyer,  73  N.  Y.  1    (application  for  warrant  of  attachment). 

w  O'Connor  r.  McLaughlin,  80  App.  Div.  .305,  80  N.  Y.  Supp.  741. 

"Atty.  Gen.  v,  Cont.  Life  Ina.  Ck).,  4  Civ.  Pro.  Rep.  (Browne),  214,  66 
How.  Pr.  51. 

«Code  Civ.  Pro.,  |  885;  King  v,  Leighton,  58  N.  Y.  383;  Burnett  v,  Snyder, 
41  Snper.  a.   (N.  Y.)  342;  People  r.  Patton,  20  Abb.  N.  C.  172. 

«N.  Y.  Code  Civ.  Pro.,  §  828. 

W/d.,  I  832. 

»/d.,  §  82«,  and  see  Gregory  r.  Gregory,  33  N.  Y.  Super.  Ct.  1. 

'SThuB  an  application  several  times  upon  successive  days  to  a  person  to 
■uke  an  affidavit,  and  his  declining  until  he  could  consult  counsel,  is  an 
eruion  amounting  to  a  refusal.  Rogers  v,  Durant,  2  Sup.  Ct.  (T.  &  C.)  676; 
appeal  dismisaed  in  66  N.  Y.  660. 
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general  refusal,®^  the  request  should  he  accompanied  either  by 
presentation  of  a  draft  of  affidavit  on  the  subject  on  which  his 
oath  is  i-equired,®®  or  at  least  by  a  statement  of  the  facts  which  the 
applicant  believes  are  within  his  knowledge,  and  to  which  he  is 
desired  to  make  oath.** 

The  witness  must  either  make  the  affidavit  requested,  or  state 
wherein  and  how  it  is  inaccurate,  so  as  to  enable  a  correction  to 
be  made,  if  the  matters  are  within  his  knowledge. 

His  refusal  to  swear  to  the  proposed  affidavit  on  the  pretext 
that  it  contains  errors  which  he  will  not  point  out  and  correct, 
will  not  exempt  him  from  examination.^ 

Where  a  proposed  affidavit  is  not  presented,  a  request  to  answer 
oral  questions  and  swear  to  the  answers  when  taken  down  and 
written  out  by  a  stenographer,  is  not  enough.  It  is  a  sufficient 
reply  to  such  a  request,  to  offer  to  answer  questions  submitted 
in  writing  and  swear  to  a  statement  embodying  such  answers.^ 

67.  — affidavits  to  support  the  application,'] —  The  moving  affi- 
davits must  specify  the  nature  of  the  action,  and  must  state  that 
the  applicant  intends  to  make  a  motion,^  and  should  indicate  its 
nature  and  object ;  or,  that  notice  of  a  motion  has  been  given  to 
the  applicant,  or  an  order  to  show  cause  served  (indicating  the 
nature  and  object  of  the  motion),  and  that  the  applicant  intends 
to  oppose  such  motion.* 

It  must  also  state  the  facts  on  which  the  witness  has  been  re- 
quested to  make  affidavit,^  and  that  he  has  been  requested,  on  the 
applicant's  behalf,  to  make  affidavit  to  the  facts  specified,^  and, 
further,  that  the  applicant  verily  believes  that  such  facts  are 
within  his  knowledge.^ 

i»7Erie  Rv.  Co.  r.  Gould,  14  Abb.  Pr.  (N.  S.)  278;  Fisk  1\  Chicago,  R.  1. 
&  P.  R.  R.  Co.,  3  Abb.  Pr.   (N.  S.)   430. 

»8Dauchy  r.  Miller,  10  Abb.  Pr.  (N.  S.)  100;  Fisk  v.  Chicago,  R.  I.  &  P. 
R.  R.  Co.   (above)  ;  Erie  R.  R.  Co.  r.  Could   (above). 

But  such  prior  presentation  of  an  affidavit  is  not  indispensable  or  juris- 
dictional. Dauchy  t*.  Miller  (above)  ;  Fisk  v.  Chicago,  R.  I.  &  P.  R.  R.  Co. 
(above). 

09  N.  Y.  Code  Civ.  Pro.,  S  885. 

1  Fisk  r.  Chicago,  R.  T.  &  P.  R.  R.  Co.,  3  Abb.  Pr.  (N.  S.)  430. 

2  Erie  Ry.  Co.  r.  Gould,  14  Abb.  Pr.   (N.  S.)  278. 

3  Erie  Ry.  Co.  v.  Gould  (above)  ;  N.  Y.  Code  Civ.  Pro.,  §  885. 

5  Dauchy  v.  Miller,  16  Abb.  Pr.  (N.  S.)   100;  N.  Y.  Code  Civ.  Pro.,  |  885. 
«N.  Y.  Code  Civ.  Pro.,  §  885. 

T  Jd.;  Dauchy  r.  fl^filler,  supra;  Williams  i*.  Western  Union  Tel.  Co.,  3  Civ. 
Pro.  Rep.  448. 
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It  must  show  that  the  affidavit  or  deposition  is.  necessary ;  it 
is  not  enough  merely  to  allege  that  it  is  so,®  much  less  that  de- 
ponent believes  it  to  be  so.*  It  is  not  enough  that  it  is  desired. 
Unless  it  appears  that  the  intended  motion  necessitates  such  deposi- 
tion, the  order  should  be  refused.^^ 

It  is  not  necessary  to  prove  absolutely  that  the  facts  desired 
are  within  the  knowledge  of  the  witness,  but  it  is  enough  for 
the  applicant  to  swear  that  he  verily  believes  that  they  are;" 
and  by  parity  of  reasoning  to  the  best  considered  authorities  on 
similar  statutory  language  in  respect  to  provisional  remedies,  if 
the  affidavit  is  made  by  some  one  other  than  the  applicant  (and  ex- 
cuse shown),  the  deponent's  oath  that  he  verily  believes  that  they 
are,  or  facts  showing  that  they  presumptively  are,  within  the 
knowledge  of  the  person  to  be  examined,  will  be  enough  on  this 
point." 

68. CLS  to  place  for  examination,'] — The  affidavit  should 

also  state  whether  the  person  to  be  examined  is  a  resident  of  the 
State  or  not;  and  if  a  resident,  in  what  county  he  resides  or  has 
an  office  for  the  regular  transaction  of  business  in  person;  and 
his  attendance  should  be  required  by  the  order  or  subpoena  at  a 
place  in  such  county.  If  he  is  not  a  resident  it  should  state 
special  reasons  why  the  court  or  judge  should  allow  service  of 
^ibpoena  to  be  made  irrespective  of  the  place  of  examination; 
otherwise  he  can  only  be  served  in  the  county  where  the  order 
or  subpoena  directs  him  to  appear  for  examination.*' 

But  these  statements  as  to  residence  are  not  jurisdictional  re- 
quisites of  the  affidavit. 

69.  — notice  essential'] — The  amendment  of  1901  requires 
that  the  application  for  the  order  be  made  upon  notice  to  the 
opposite  party  if  he  has  appeared.** 

» Matter  of  Bannister,  1  Monthly  L.  Bui.,  9. 

sCockey  v,  Hurd,  14  Abb.  Pr.  (N.  S.)  183,  36  N.  Y.  Super.  Ct.  42,  45 
How.  Pr.,  70. 

WMoaes  t?.  Banker,  30  N.  Y.  Super.  Ct.  131,  34  How.  Pr.  212  (where  real 
intimt  appeared  to  be  to  ascertain  evidence  to  be  met  at  trial).  To  same 
effect,  Wallace  f?.  Baring,  2  App.  Div.  601,  37  N.  Y.  Supp.  1078;  Calvet- 
Ro^Ut  r.  Merc.  Trust  Co.,  46  Misc.  20,  93  N.  Y.  Supp.  241. 

"  K.  Y.  Code  Civ.  Pro.,  §  885. 

'2  See  p.  1 1  of  this  volume,  and  Chapter  VIII  on  Provisional  Remedies. 

WN.  Y.  Code  Civ.  Pro.,  |  886. 

i*N.  Y.  Code  Civ.  Pro.,  §  886.  It  was  held  prior  to  the  late  amendment 
reipiiriiig  notice,  that  a  party  had  no  standing  to  appear  on  the  hearing,  or 
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70.  — order.'] — The  order  will  appoint  a  referee  to  take  the 
deposition.  It  may  designate  the  time  and  place  where  the 
witness  is  to  appear,  or  may  direct  that  he  appear  at  a  time  and 
place  to  be  fixed  by  the  referee  in  the  subpoena. ^*^  In  either  case 
the  place  must  be  within  the  county  where  the  witness  has  his 
residence  or  office  for  the  regular  transaction  of  business  in 
person;  or,  if  not  a  resident,  power  to  compel  appearance  fails 
if  service  of  the  subpoena  is  not  made  within  the  county  fixed 
for  appearance,  unless  for  reasons  stated  in  the  affidavit  the  order 
contains  a  clause  allowing  service  in  another  county  than  that 
of  examination  to  be  suffici^it** 

The  order  should  also  designate  the  subject  and  scope  of  the 
examination. 

Unless  it  contains  special  directions  as  to  the  delivery  of  the 
deposition  when  taken,  it  will  be  the  referee's  duty  to  deliver  it  to 
the  attorney  of  the  party  who  procures  it  to  be  taken.  ^^ 

71.  — service;  subpoena.'] — The  person  to  be  examined  should 
be  served  with  a  subpoena^®  and  fees  paid  as  in  the  case  of  taking 
testimony  at  the  trial;  and  a  copy  of  the  order  should  be  served 
with  the  subpoena.^® 

If  he  voluntarily  appears  and  submits  to  be  sworn,  he  thereby 
waives  objection  to  the  regularity  of  the  order  and  service.^ 

72.  — getting  rid  of  the  order.] — If  a  motion  to  vacate  is 
to  be  made,  it  may  be  made  by  the  person  sought  to  be  exam- 
ined.2^ 

It  was  held  prior  to  the  amendment  of  1901,  that  a  party  to 


move  to  vacate  the  order,  if  obtained  ew  parte.  McCue  v.  Tribune  Assn., 
1  Hun,  469.  But  the  right  to  move  to  vacate  for  irregularity,  if  prejudice 
was  shown,  w^as  conceded  in  Ramsey  v,  Gould,  67  Barb.  398. 

15  Common  practice. 

16  N.  Y.  Code  Civ.  Pro.,  §  886. 

17  N.  Y.  Code  Civ.  Pro.,   §  885. 

18  N.  Y.  Code  Civ.  Pro.,  $  886.  The  language  of  the  statute  makes  this 
essential  in  case  of  a  non-resident. 

19  The  language  of  the  statute  does  not  require  this,  but  it  seems  to  follow 
from  the  recognized  right  to  move  to  vacate. 

SOMcCiie  r.  Tribune  Assn.,  1  ifun.  469;  s.  c,  3  Sup.  Ct.  (T.  &  C.) 
451  (where  it  was  held  that  the  witness  by  such  voluntary  appearance 
**  might  waive  any  irregularity  or  want  of  power  in  the  proceedings  to  pro- 
cure his  attendance) ;  s.  p.,  Pvcynolds  r.  Partes,  2  Dem.  399. 

21  Spratt  V.  Huntington,  2  Hun,  341. 
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ihe  action  waa  not  entitled  as  such  to  move  to  vacate  the  order,^ 
though  the  court  had  power  to  vacate  on  his  motion;^  but  that 
the  remedy  of  a  party  was  to  wait  till  the  affidavit  taken  under  it 
was  offered  against  him  and  then  object  to  its  use.^*  The  section, 
as  amended,  requires  notice  of  the  application,  and  on  the  hearing 
the  adverse  party  will  be  heard  in  opposition  to  the  granting  of  the 
order.  The  principle  involved  seems  also  to  give  him  standing 
to  vacate  for  irregularity. 

The  person  required  to  submit  to  examination  may  move  to 
vacate,*  and  unless  there  is  a  clear  defect  of  jurisdiction,  he  should 
take  this  course  rather  than  assume  to  disregard  it. 

If  the  person  required  to  be  examined  is  also  a  party  to  the 
action  this  is  no  objection  to  his  moving  to  vacate,  but  is  in  itself 
a  sufficient  ground.* 

The  motion  to  vacate  must  be  made  before  submitting  to  be 
sworn  or  examined.^ 

In  any  case  a  motion  to  vacate  should  be  on  notice,  as  the  order 
is  only  granted  on  notice. 

Tendering  affidavit  requested,  after  refusal,  and  order  granted, 
(Ices  not  entitle  the  person,  as  matter  of  right,  to  have  the  order 
vacated,^  but  leaves  it  in  the  discretion  of  the  court  to  do  so,  if 
the  statement  is  full  and  frank. 

73.  —cqunseh'] — The  person  required  to  appear  before  a 
referee  to  make  an  affidavit  to  be  used  upon  a  motion  is  not  en- 
titled to  the  assistance  of  counsel.* 

SBamsey  v.  Gould,  39  How.  Pr.  62,  57  Barb.  308;  and  as  Ramsey  v, 
Erie  By.  Co.,  8  Abb.  Pr.  (N.  S.)  174;  Brooks  v.  Schultz,  3  Abb.  Pr.  (N.  S.) 
124. 

23  See  paragraph  64. 

24McCue  r.  Tribune  Assn.,  1  Hun,  469,  3  Sup.  a.   (T.  &  G.)   461. 

aSpratt  u.  Huntington,  2  Hun,  341,  4  Sup.  Ct.  (T.  &  C.)   551. 

It  is  said  in  Moses  v.  Banker^  7  Robt.  131,  34  How.  Pr.  212,  that  motions  to 
ncate  such  orders  are  not  to  be  encouraged,  and  should  be  granted  only 
vben  it  clearly  appears  that  the  order  is  unauthorized  or  that  a  legitimate 
Qse  of  the  process  of  the  court  is  not  intended.  In  Calvet-Rogniat  v.  Merc. 
Trurt  Co.,  46  Misc.  20,  93  N.  Y.  Supp.  241,  the  court  vacated  the  order 
because  it  appeared  from  the  affidavits  that  the  person  to  be  examined  had 
no  knowledge  of  the  facts  sought. 

»Erie  Ry.  Co.  v,  Champlain,  35  How.  Pr.  74. 

27Fi8k  r.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  3  Abb.  Pr.  (N.  S.)  430. 

» Where,  after  being  sworn,  he  refuses  to  testify  upon  the  advice  of  counsel 
purporting  to  act  for  him  at  the  reference,  and  leaves  with  his  counsel 
tjfainst  the  command  of  the  referee  to  remain,  he  is  guilty  of  contempt,  and 
»  U  the  attorney  who  gives  such  advice,  because  hi*<  "  conduct  in  advising 
the  witness  to  leave  the  presence  of  the  referee  and  to  refuse  to  give  his  testi- 
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74.  — claim  of  privilege.']  —  The  statutes  defining  the  privi- 
lege of  communications  between  husband  and  wife,  attorney  and 
client,  physician  and  patient,  and  pastor  and  parishioner,  at  leaot 
in  the  form  in  which  those  rules  are  expressed  in  New  York,® 
apply  to  this  proceeding.  The  privil^e  may  be  expressly  waived 
by  the  client,  patient,  or  parishioner,  etc.,  as  the  case  may  be, 
if  living;*^  if  not,  it  cannot  be  waived.^^ 

75.  —  duty  of  the  referee.] —  The  referee  should  not  allow  the 
examination  to  be  extended  beyond  the  limits  indicated  by  the 
order  or  the  papers  on  which  it  is  founded.  The  statute  does  not 
contemplate  an  investigation  of  the  merits  of  the  action,*^  nor  a 
fishing  examination,^  nor  a  discovery  of  books  and  papers.'* 
Cross-examination  by  the  party  against  whom  the  affidavit  is  to 
be  used  is  now  allowed.** 

The  deposition  must  be  taken  by  question  and  answer,  and  when 
taken,  must  be  certified  and  delivered  to  the  attorney  for  the 
party  who  procured  the  order,  unless  the  order  provides  for  a 
different  disposition  thereof.'® 

76.  — effect  of  affidavit,] — The  affidavit  when  taken  has  no 
greater  effect  than  an  affidavit  voluntarily  made;  and  the  party 
causing  it  to  be  taken  is  not  obliged  to  use  it,'^  nor  is  the  other 
party  entitled  to  do  so  in  the  absence  of  any  condftion  to  that 
effect  in  the  order  under  which  it  was  taken. 


mony  was  calculated  to  impede  the  due  course  of  justice,  and  was  in  con- 
tempt of  the  authority  of  the  court."  So  held  in  imposing  a  line  both  upon 
the  witness  and  the  attorney  on  motion  to  punish  for  contempt.  Reynolds 
r.  Parkes,  2  Dem.  399. 

29  N.  Y.  Code  Civ.  Pro.,  §§  831,  833-836. 

30  N.  Y.  Code  Civ.  Pro.,  §  836. 

So  a  physician  who  has  once  made  an  affidavit  to  facts  derived  in  a  pro- 
fessional capacity  for  use  against  his  patient,  may  be  compelled  at  the 
instance  of  the  patient  to  make  an  affidavit  upon  the  same  subject,  to  b€ 
used  upon  a  motion,  as  here,  to  resist  an  application  to  examine  the  defend- 
ant  before  trial.      So  held  in  Mason  v.  Libbey,  1  Abb.  N.  C.  354. 

31  Except  within  the  limits  prescribed  by  Code  Civ.  Pro.,  S  836. 
32Dauchy  v.  Miller,  16  Abb.  Pr.    (N.  S.)    100. 

33Fi8k  V.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  3  Abb.  Pr.  (N.  S.)  430;  Wallace  r 
Baring,  2  App.  Div.  501,  37  N.  Y.  Supp.  1078,  3  Anno.  Cas.  16. 
34 /d. 

85  §  885. 

86  N.  Y.  Code  Civ.  Pro.,  $  885. 

87  Brooks  V.  Schultz,  6  Robt.  666,  3  Abb.  Pr.  (N.  S.)  124;  Erie  Ry.  Co 
V.  Gould  {above),   {dicta). 
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77.  Entitling  papers.'] — The  practice  as  to  entitling  motion 
papers  has  already  been  stated.^ 

An  error  in  this  respect  in  the  notice  or  in  the  order  made, 
is  not  necessarily  fatal  if  it  did  not  mislead,  but  may  be  amended 
or  disregarded  in  some  cases.®* 

78.  Stating  justification  for  choice  of  county  to  move  in.] — 
Although  the  court  or  judge  may  doubtless  refuse  to  act  upon 
a  motion  if  the  fact  does  not  appear  by  the  moving  papers  that 
the  motion  is  made  before  the  proper  court  or  judge,  or  (in  the 
Supreme  Court)  in  a  proper  county,  an  order  of  the  Supreme 
Court  made  in  a  proper  place  is  not  irregular  because  the  fact 
of  place  of  trial,  etc.,  did  not  appear  in  the  moving  papers.*^ 
Xor  is  a  judge's  order  void  because  the  motion  papers  do  not  show 
the  facts  of  place  of  trial,  or  residence  of  attorney,  etc.,  which 
gave  the  right  to  apply  to  such  judge,  if  the  facts  existed;  al- 
though, as  an  officer  of  special  jurisdiction,  a  judge  may  well 
decline  to  grant  an  order  on  such  papers ;  **  and  if  he  does  grant 
it,  it  may  be  necessary  to  prove  the  facts  in  any  proceeding  to 
enforce  such  an  order. 

79.  Disclosing  ground  of  motion.'] — If  the  ground  of  the  mo- 
tion be  a  matter  which  the  party  moved  against  should  have  an 
opportunity  to  explain  or  controvert,  or  meet  by  amendment,  the 
motion  papgrs  must  apprise  him  what  it  is.  The  reasons  are  (1) 
that  the  party  moved  against  has  a  right  to  be  enabled  to  put  in 
counter  affidavits,^  or  may  have  a  right  to  amend;**  (2)  that  the 

sspage  39,  paragraph  7. 

»Iii  Matter  of  Commercial  Bank,  35  App.  Div.  224,  54  N.  Y.  Supp.  722, 
it  is  said  that  the  character  of  a  motion  is  not  changed  by  entitling  the 
motion  papers  "  in  the  matter  of/'  etc.,  where  they  should  have  been  entitled 
in  the  action.  See  also  Watts  v,  Nichols,  19  Wkly.  Dig.  165  (holding  that 
the  objection  cannot  be  first  taken  on  appeal ) ;  Kellogg  v.  Coller,  47  Wise.  649. 

Hazard  r.  Wilson,  3  Abb.  K.  C.  50  (entitling  in  wrong  court  disregarded). 
Entitling  the  notice  of  motion  with  the  name  of  but  the  first  party  plaintiil, 
with  the  words  "  et  o/.'*  is  sufficient  unless  the  adversary  proves  that  he  has 
been  misled  by  a  failure  to  name  the  other  parties  plaintiff.  Jerauld  Co. 
r.  Williams,  7  So.  Dak.  196.  If  the  motion  affects  two  actions  it  should  be 
entitled  in  both.  Parent  r.  Kellogg,  1  How.  Pr.  (N.  Y.)  70;  Kellcgg  v. 
Coller,  47  Wise.  649. 

*0Xcwccnib  V.  Reed.  14  How.  Pr.   100. 

^  Dodge  r.  Rose,  1  Code  Rep.  123  (where  a  judge  at  chambers  refused  to 
gnmt  an  order  on  this  ground). 

<8Brower  r.  Brooks,  1  Barb.  423;  8.  o.  as  Brower  i*.  Judson,  3  How.  Pr. 
243  (motion  to  strike  answer  from  files  denied  because  the  papers  did  not 
disclose  that  the  ground  was  omisFion  to  verify  it). 

«s  Campbell  r.  Swasey,  12  Ind.  70;  O'Connor  v.  Koch,  56  Mo.  253 
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convenience  of  the  court,  before  which  many  motions  may  come 
at  once,  requires  that  the  papers  in  each  should  bear  a  distinct 
statement  of  the  point  in  controversy;**  and  (3)  the  proper  dis- 
position of  an  appeal  from  an  order  often  depends  on  what  was 
the  point  presented  to  the  court  on  the  motion,  a  question  which 
should  not  be  left  open  for  unprofitable  controversy  before  the 
appellate  court 

Where  it  is  sufficiently  obvious  from  the  relief  sought  that  there 
could  be  but  one  ground  for  granting  such  a  motion,  the  court 
may  treat  the  demand  for  relief  as  a  sufficient  indication  of  the 
ground.** 

If  the  moving  party  has  several  grounds  for  his  motion  he  must 
disclose  all,  or  the  order  upon  the  motion  will  preclude  him  from 
moving  anew  for  the  same  relief  on  those  which  he  omits  to 
specify.** 

On  a  motion  to  set  aside  proceedings  for  irregularity  the  moving 
party  must  both  state  the  grounds  of  his  motion,  and  show  affirma- 
tively the  defect  or  omission  complained  of.*^ 

It  is  not  enough  that  a  copy  of  the  irregular  paper  appears  in 
the  moving  papers,  if  no  reference  to  the  irregularity  relied  on  is 
made.*® 

In  the  application  of  this  principle  it  is  to  be  observed  that  the 
adverse  party  has  a  right  to  know  what  grounds  of  fact,  and  what 
defects  in  the  proceedings,  if  any,  are  relied  on,  but  has  not 

^  It  is  not  the  duty  of  the  court  to  search  for  or  conjecture  the  cause  or 
reason  of  a  motion  to  strike  out.  Lucas  r.  Smith,  54  Ind.  530;  s.  p.,  Ellis 
17.  Jones,  6  How.  Pr.  296. 

46  Per  Duer,  J.,  in  Bowman  t?.  Sheldon,  5  Sandf.  657. 

46  Desmond  t\  Wolf,  1  Code  Rep.  49,  6  N.  Y.  Leg.  Obs.  389. 

So  in  Pattison  v.  Bacon,  12  Abb.  Pr.  142,  21  How.  Pr.  478,  the  renewal 
of  a  motion  to  open  a  judgment  taken  by  default  was  denied,  the  judge  saying, 
*'  the  additional  matters  which  the  defendant  wishes  to  set  up  on  the  renewed 
motion  were  all  known  to  him  when  the  original  motion  was  made.  He 
should  have  stated  all  that  was  necessary  at  that  time  to  secure  his  success.  ' 

Mills  r.  Thursby,  11  How.  Pr.  114.  Per  curiam:  "In  other  words,  he 
cannot  bring  forward  his  objections  by  instalments;  such  a  course  would  lead 
to   interminable   vexation,   delay,   and   expense." 

47  Park  V.  Park,  80  N.  Y.  156,  where  the  court  refused  to  entertain  nn 
objection  not  taken  in  the  court  below,  to  the  effect  that  no  order  was  made 
by  any  competent  authority  for  the  issuing  of  the  attachment,  although  it 
contained  an  indorsement  by  the  clerk  that  it  was  issued  by  the  special  order 
of  the  court.      See  paragraph  96  post. 

48  Boyd  V.  Weeks,  6  Hill,  71  (Court  of  Errors) ;  Wilson  v.  Wetmore,  1  id. 
216.      See  also  paragraph  96,  post. 
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strictly  a  right  to  be  informed  what  l^al  principles  the  moving 
sarty  intends  to  invoke.** 

The  New  York  rule  that  the  irregularity  complained  of  must  be 
j)ecified  in  the  notice  or  order  to  show  cause^  as  well  as  appear 
iu  the  papers  moved  on,  is  stated  below.*^ 

80.  Mode  of  referring  to  other  papers.'] — When  it  is  neces- 
sary in  motion  papers  to  refer  to  particular  parts  of  other  papers, 
care  should  be  taken  to  identify  the  passage  referred  to,  not  merely 
by  folio,  or  line,  or  page,  nor  by  brackets  or  the  like,  in.  a  par- 
ticular copy,  but  rather  by  the  number  of  the  paragraph,  or  the 
initial  and  terminal  words ;  for  a  reference  merely  by  folio,  etc., 
t»r  by  marking  one  copy,  is  liable  to  lose  its  significance  on  printr 
iag  the  record  on  an  appeal." 

81.  Excuse  for  delay.} —  The  papers  on  a  motion  founded  on 
irregularity  must  show  an  excuse  for  delay  if  the  motion  be  not 
made  at  the  earliest  opportunity  and  before  taking  any  other  step 
than  one  in  resistance  of  the  irregularity.*^ 

82.  Grounds  for  claiming  preference  on  the  calendar. ] — When 
crounds  for  claiming  a  preference  on  the  calendar  exist?*  the  prac- 
tice will  be  found  to  accord  generally  with  the  practice  in  obtain- 
ing a  preference  upon  the  trial  calendar." 

83.  Oath  to  merits."] — Motions  before  issue  joined,  made  for 
the  purpose  of  securing  opportunity  to  join  issue,  and  motions  at 
znv  time  involving  request  for  delay  or  favor  in  making  defense, 

•In  Hicks  r.  Brennan,  10  Abb.  Pr.  304,  it  was  held  that  a  notice  of 
notion  to  aet  aside  a  judgment  as  improperly  entered  covered  that  defendant 
ittd  entered  it  without  authority,  on  plaintiffs  assuming  to  discontinue  the 
tction  without  paying  costs,  whereas  defendant  should  have  moved  to  dismiss. 

In  Freeborn  v.  Glazier,  10  Cal.  337,  however,  it  was  held  that  even  a 
^tnte  providing  that  defendant  nuy  apply  to  have  an  attachment  dis- 
charged, "  on  the  ground  that  the  writ  was  improperly  issued,"  does  not  dis- 
pense with  the  neoessity  that  a  defendant  making  such  motion  should  go  on 
ind  specify  the  grounds,  and  show  whereir  it  would  be  urged  that  there  was 
i?npropriefr.  8.  P.  on  motion  for  new  trial,  notice  expressed  in  words  of 
^tatnte  held  not  enough.      Barnard  v.  Graham,  14  Ind.  322. 

»Sfe  paragraph  96,  post. 

'^The  point  seems  a  very  trivial  technicality,  but  more  than  one  decision 
its  turned  on  it.  See,  for  example,  Melcher  t?.  Kreiser«  28  App.  Div.  362, 
51  N*.  Y.  Supp.  249. 

« Lawrence  c.  Jones,  15  Abb.  Pr.  110;  Persse,-  etc.,  t?.  Willet,  14  id.  119; 
Axt  r.  Shankey,  8  N.  Y.  Supp.  803. 

-"  For  the  grounds  in  New  York,  see  N.  Y.  Code  Civ.  Pro.,  §§  789-792. 

^^  See  Chapter  XII,  title,  Prefebences. 
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should  be  supported  by  an  oath  to  merits,"  unless  an  affidavit  of 
merits  has  been  already  filed  and  served,  in  which  case  such  filing 
«)nd  service  must  be  shown  by  affidavit.*^ 

84.  Denial  or  disclosure  of  previous  application.'] —  On  making 
an  application  which  is  in  substance  or  effect  a  renewal  of  a  pre- 
vious application,  the  moving  papers  ought  to  disclose  the  fact; 
and  to  secure  this  the  New  York  General  Rule  No.  25  provides 
that:  "Whenever  application  is  made  ex  parte  on  affidavit  to 
a  judge  or  court  for  an  order,  the  affidavit  shall  state  whether  any 
previous  application  has  been  made  for  such  order,  and,  if  made, 
to  what  court  or  judge,  and  what  order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown.  For 
failure  to  comply  with  this  rule,  any  order  made  on  such  appli- 
cation may  be  revoked  or  set  aside.  This  rule  shall  apply  to  pro- 
ceedings supplementary  to  execution,  and  to  every  application  for 
an  order  or  judgment  made  in  any  action  or  special  proceeding." 

The  disr^ard  of  this  rule  however  does  not  render  void  an 
order  granting  the  new  application ;  nor  give  the  adverse  party  a 
right  to  demand  that  it  be  vacated; "  for  the  rule  is  for  the  pro- 
tection of  the  court  against  renewals  in  the  guise  of  a  fresh  mo- 
tion. A  disregard  of  the  rule  is  good  ground  for  denying  the  ap- 
plication,**® or,  if  not  cured  and  the  application  be  granted,  renders 
the  resulting  order  irr^ular,  and  liable,  if  moved  against 
promptly,**  to  be  vacated,®^  in  the  discretion  of  the  court  oi 
judge;®*  who  has,  however,  power  to  allow  amendment,  on  the 
hearing  of  a  motion  to  vacate  on  that  ground,  and  thereupon  denj 
the  motion  to  vacate.® 


MThis  is  specifically  required  by  N.  Y.  Gren.  Rule  24,  on  applications  fo 
extension  of  time  to  answer  or  demur.  Bingham  v,  Bingham,  1  Civ.  Pre 
Rep.  166. 

56  N.  Y.  Gen.  Rule  23. 

67  Bean  t?.  Tonnelle,  24  Hun,  353;  Wooster  v,  Bateman,  4  Misc.  431,  2 
N.  Y.  Supp.  112;  Skinner  v,  Steele,  88  Hun,  307,  34  N.  Y.  Supp.  748;  Prat 
V.  Bray,  10  Misc.  446,  31  N.  Y.  Supp.  366;  Matter  of  Nat.  Gramophone  Co 
82  App.  Div.  593,  81  N.  Y.  Supp.  853. 

MGouraud  v.  Trust,  17  Hun,  678. 

69  The  omission  to  comply  with  that  rule  is  an  irregularity  which  must  b 
taken  advantage  of  on  the  first  opportunity;  delay  to  raise  the  objection  unti 
much  labor  and  expense  has  been  incurred,  and  the  chance  of  a  favorabl 
result  has  been  had,  destroys  the  objection.  Matter  of  Rogers,  9  Abb.  N.  ( 
141;  B.  P.,  Schachne  v.  Kayser,  66  How.  Pr.  395. 

60  Cases  under  note  67,  9upra. 

eild. 

62Kro8zinski  v.  Wolkoweiz,  1  Monthly  L.  Bui.  90;  Spring  r.Gourlay,  Id,  41 


COMMON  FOBMS. XIV.    MOTIOK8.  117 

B.    NoncxNG  Motion. 

85.  Limitaiums  of  thetime  for  moving.'] — Various  regulations 
which  require  particular  motions  to  be  noticed  within  a  specified 
period  after  a  previous  proceeding,  will  be  stated  in  connection 
with  the  respective  motions  affected  thereby. 

Double  time  is,  however,  allowed  in  some  cases  where  the  act 
which  fixed  the  limited  period  was  the  adversary's  service  of  a 
paper  by  mail.** 

^Vhere  a  motion  has  been  noticed  within  the  period  limited 
for  making  such  a  motion  (for  instance,  notice  of  a  motion  to 
strike  out  part  of  a  pleading,  given  within  the  twenty  days  al- 
lowed for  so  doing)  and  the  motion  is  denied  and  the  period  ex- 
pires, then  no  new  notice  of  a  new  motion  will  avail,  but  if  the 
denial  was  on  some  groimd  not  conclusive  of  the  question,  the 
remedy  of  the  moving  party  is  to  make  an  application  for  a  re- 
bearing  of  the  original  motion  on  the  original  notice.^ 

86.  When  to  bring  on  motion,'] —  The  time  at  which  motions 
are  to  be  brought  before  the  court,  is  generally  fixed  by  rule  of 
court.  In  the  New  York  Supreme  Court  (except  in  the  first  and 
second  districts  and  Erie  County)  the  General  Kules®^  require 
motions^*  to  be  noticed  for  the  first  day  of  term,  imless  sufficient 
cause  be  shown  in  the  affidavits  served ;  ^  in  which  case  the  court 
may  act  on  a  notice  for  another  day  than  the  first^  If  the  motion 
is  brought  on  upon  a  different  day  than  the  first  by  order  to  show 
cause  instead  of  notice,  reason  for  naming  a  different  day,  as 
well  as  reason  for  short  notice,  must  be  shown  in  the  affidavit  to 
obtain  the  order  to  show  cause.®  In  the  first  district  in  the  Su- 
preme Court  such  motions  may  be  noticed  for  any  day  during 
the  term.^^  In  the  other  courts  of  the  State  they  may  be  made 
on  any  day  designated  by  the  judges  thereof.     In  the  Appellate 

OK.  T.  Code  Civ.  Pro.,  §  708.  See  Sebviob,  Article  XXI  of  thia  chapter, 
paragraph  40,  page  300. 

M Bowman  v.  Sbeldon,  5  Sandf.  657,  and  see  paragraphs  168-170  {below). 

•No.  21. 

•Using  the  word  in  its  ordinary  and  restricted  sense,  ezduslTe  of  what 
are  esDed  enumerated  motions. 

«  N.  Y.  Gen.  Rule  No.  21.  Days  for  hearings  of  motions  in  the  Appellate 
Divisions  are  fixed  by  Rule  No.  44,  but  are  varied  by  local  rules. 

•Whipple  V.  Williams.  4  How.  Pr.  28. 

•Power  V.  Village  of  Athens,  10  Hun,  166. 

w  Special  Local  Rules  for  the  regulation  of  the  Special  Terms,  No.  IL 
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Division  such  motions  may  be  noticed  for  any  motion  day  in  the 

term.'* 

87.  Length  of  notice.'] — Save  in  a  few  cases  where  a  statute  or 
rule  of  court  prescribes  a  different  period,  notice  of  motion  must, 
in  Xew  York  State,  be  served  at  least  eight  days"  before  the  day 
indicated  in  the  notice,  except  that  if  the  attorneys  for  the  re- 
spective parties  reside  or  have  their  offices  in  the  same  city  or 
village  such  notice  may  be  a  notice  of  five  days ;  ^^  if  served  by 
mail  double  that  time.'* 

In  computing  the  time,  the  day  of  serving  the  notice  of  motion 
is  excluded,  and  that  appointed  by  the  notice  is  included.''*  Thus 
an  eight  days'  notice  for  a  Monday  must  be  served  on  or  before  the 
Saturday  week  previous;  similar  notice  for  a  Tuesday,  on  or  be- 
fore the  Monday  week  previous. 

To  grant  a  motion  on  a  shorter  notice  against  objection  on  that 
ground,  is  in  itself  error,  irrespective  of  the  merits  of  the  mo 
tion;^®  unless  the  court  has  previously  sanctioned  short  notice 
by  granting  an  order  to  show  cause  in  less  than  the  eight  days.^ 
But  an  order  made  without  the  required  notice,  though  irregular 
Is  not  necessarily  void.*" 

88.  Day.] — Rules  of  court  prescribing  for  what  days  motion: 
must  be  noticed^^  are  usually  strictly  enforced,  by  reason  of  th( 
necessity  of  system  in  arranging  the  business.  The  court  has 
however,  power  to  relax  them  and  hear  a  motion,  upon  exciisi 
bhown,  at  a  time  for  which  it  could  not  be  noticed  as  a  matter  o 
right;  but  cannot  make  an  order  thereon  on  default*^  In  the  Stat 

71  N.  Y.  den.  Rule  No.  21.     The  motion  davs  differ  in  the  four  department 
T2  N.  Y.  Code  Civ.  Pro.,  §  780.    It  is  four  days  in  the  New  York  City  Com 
with  some  exceptions;  N.  Y.  Code  Civ.  Pro.,  §  3161.     Particular  motions   i 
which  shorter  notice  is  allowable  are  mentioned  in  due  course. 

73  N.  Y.  Gen.  Rule  No.  37. 

74  Code  Civ.  Pro.,  §  798. 

75  Stat.  Constr.  Law  (L.  1892,  chap.  677),  {  27,  which  repealed  S  788  < 
the  Code. 

76  Rogers   v.    McElhone,    12    Abb.    Pr.    292,   20   How.    Pr.    441;    Salters 
Shepperd,  11  Wkly.  Dig.  189.    If  the  objection  be  not  made  upon  the  hearir 
of  the  motion,  it  is  waived.     Main  r.  Pope,  16  How.  Pr.  271;  Krakauer 
Davis,  20  Misc.  351,  45  N.  Y.  Supp.  780. 

"^  See  paragraph  104  {below),  as  to  Obders  to  Show  Caubk. 

78Pinckney  r.  Hagerman,  4  Lans.  374  (affd,  53  N.  Y.  31,  where  this  w; 
conceded).     See  otlier  cases  in  note  81  at  p.  88  of  this  volume. 

■^0  N.  Y.  Gen.  Rule  No.  21,  as  to  non-enumerated  motions;  see  also  loe 
rules. 

»o  Matter  of  Argus  Co.,  138  N.  Y.  557,  30  Abb.  N.  C.  381 ;  Hatch  r.  Andre\^ 
1  Monthly  L.  Bui.  59 ;  Vernovy  v,  Tauney,  3  How.  Pr.  359. 


COMMON  FORMS. XIV.    MOTIONS.  119 

of  New  York  the  practice  is  to  take  an  order  to  show  cause,  if  ex- 
cusing circumstances  prevent  noticing  for  the  regular  day,  and 
upon  such  an  order  default  can  be  taken. 

Where  there  is  no  regulation  or  settled  practice  fixing  a  motion 
day,  the  proper  method  is  to  notice  motions  for  the  first  day  of 
lenn  or  sitting  of  the  court;  and,  if  circumstances  prevent  so  do- 
ing, to  state  in  the  moving  papers  the  excuse  for  moving  on  a  later 
day.**  In  case  of  a  deviation  by  the  moving  party  from  the  rule 
or  nsage  requiring  notice  for  the  day  fixed,  it  rests  in  the  sound 
discretion  of  the  court  to  refuse  to  hear  the  motion,  or  to  deny  it, 
or  to  consider  the  offered  excuse,  and  hear  the  parties,  or  give  leave 
to  notice  anew.* 

89.  Consent  in  lieu  of  notice.'] —  The  consent  of  a  party,  to  the 
granting  of  the  proposed  relief  or  the  entry  of  the  proposed  order, 
if  given  in  writing  signed  by  his  attorney^  (or  if  he  has  none, 
feigned  by  himself  and  duly  acknowledged®*),  will  supply  the  omisr 
fiion  of  notice,  if  the  party  be  sui  juris.  If  he  is  not,  ordinary 
foraial  orders  incidental  to  the  progress  of  the  cause,  and  not  af- 
fecting the  merits  nor  impairing  the  right  of  trial  of  the  merits, 
may  be  made  on  the  consent  of  the  guardian  ad  litem  or  attorney. 

It  is  the  better  opinion  that  consent  of  cotunsel  as  distin- 
guished from  that  of  the  attorney  of  record,  is  not  enough  to  jus- 
tify an  order,  unless  the  consent  be  given  in  open  court,  by  counsel 
then  acting  in  the  conduct  of  the  cause  in  the  matter  in  which  the 
consent  is  given,  in  which  case  counsel's  consent  is  enough  if  the 
attorney  of  record  be  absent,  or  be  present  and  not  objecting.^ 

M  MiftUking,  by  forgetting,  the  first  day  of  term, —  Held,  a  sufficient  excuse 
for  not  noticing  for  the  first  day.  Bayard  v.  MJalcom,  3  Cai.  102;  B  c, 
CoL  k  C.  Cas.  456.  Misapprehension  of  the  rule  allowed  as  an  excuse. 
Lusher  u.  Walton,  1  Cai.  150;  8.  c.  Col.  &  C.  Cas.  206.  Absence  of  attorney 
Dot  an  excuse.  Ogdensburgh  BanJc  t;.  Paige,  2  Code  Rep.  67.  See  also 
Wlupple  r.  Williams,  4  How.  Pr.  28;  Ogdensburgh  Bank  t\  Paige,  2  Code 
Bcp.  67.  But  the  question  of  excuse  is  so  much  under  the  discretion  of  the 
court,  and  the  local  usages  of  practice,  that  no  case  is  of  much  value  as  a 
precedent.  Where  the  reason  of  not  noticing  for  the  first  day  appeared  on 
tbe  record,  it  was  held  that  no  affidavit  in  excuse  need  be  made.  Kane  v, 
Scofield,  2  Cai.  368;  8.  c.  Col.  &  C.  Cas.  414. 

*2See,  for  instances,  Jackson  eco  dem.  v.  ,  2  Cai.  259;  Pintard  v.  Ross, 

2  Johns.  186;  Fink  r.  Bryden,  3  id.  244;  Matter  of  Argus  Co.,  138  N.  Y.  567, 

©See  SnptnLATioirs. 

M  See  page  2  of  this  volume. 

WR<»e  Abbott's  Trial  Brief  for  civil  jury  eases,  2d  ed.,  p.  40,  {  34;  Cox  v. 
N.  Y.  C,  etc.,  R.  Co.,  63  N.  Y.  414. 
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C.    Contents  or  Notice. 

90.  Entitling.'] — A  notice  of  motion  made  in  an  action  should 
be  entitled  in  the  action ;  ^  otherwise  of  a  notice  of  motion  to 
initiate  a  special  proceeding,  such  as  notice  of  an  application  for 
a  mandamus.®^  But  this  requirement  is  satisfied  if  the  notice  be 
indorsed  upon  or  written  at  the  foot  of  a  paper  in  the  cause  which 
is  duly  entitled,  and  which  is  referred  to  in  the  notice  in  such 
a  way  as  to  identify  the  cause  and  inform  the  recipient.®® 

91.  — names  of  parties,] — It  is  proper  for  the  notice  of  mo- 
tion to  be  entitled  with  the  names  of  the  parties,  or  the  first  on 
each  side ;  and  if  there  are  several  causes  between  the  same  parties, 
with  the  number  of  the  cause  intended,  as  indicated  in  what  has 
been  said  under  Captions.®®  Mistakes  in  the  names  in  the  title 
will  not  vitiate  if  the  party  was  not  misled,  and  the  paper  is  not 
such  as  evidently  may  mislead.®^ 

92.  Designating  day.] — A  notice  of  motion  is  not  to  be  disre- 
garded because  of  an  obvious  mistake  in  the  designation  of  the 
return  day.®*    The  question  is  whether  it  misled  or  not.®* 


86  Paddock  v.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743.  Even  after  the 
death  of  a  party.  Davis  v.  Richards,  2  Monthly  L.  Bui.  97  (motion  denied  for 
lack  of  title  in  the  moving  papers).    See  article  on  Captions,  sUpra. 

S7  See  2  Abb.  Pr.  (N.  S.)  78.  But  to  entitle  as  though  the  proceeding  wad 
pending  is  not  ground  of  objection.  People  ex  rel,  v.  Board  of  Canvassers 
of  Oneida  Co.,  25  Misc.  444,  55  N.  Y.  Supp.  712.  Entitling  in  an  action, 
instead  of  in  a  separate  special  proceeding,  does  not  deprive  the  court  of 
jurisdiction.    Wetmore  t* .  Wetmore,  44  App.  Div.  62,  60  N.  Y.  Supp.  437. 

88 See  Hawley  v.  Donnelly,  8  Paige,  415  (dictum).  But  the  provision  of 
N.  Y.  Code  Civ.  Pro.,  {  728,  as  to  defects  in  the  title  of  an  affidavit  not 
being  fatal,  does  not  apply  to  a  notice  of  motion.  Clickman  v.  Clickman, 
1  N.  Y.  611,  3  How.  Pr.  365,  1  Code  Rep.  98. 

89  Pages  37-39  of  this  volume.  Under  the  code  procedure  the  old  usage 
of  inverting  the  names  in  the  papers  on  a  motion  by  a  defendant,  and  adding 
''  impleaded,  etc.,"  after  his  name,  if  there  are  other  defendants  not  moving, 
is  obsolete;  the  convenience  of  having  all  the  papers  in  a  cause  entitled 
alike  being  found  paramount. 

90  Quick  V,  Merrill,  3  Cai.  133;  Bowman  v.  Sheldon,  5  Sandf.  657.  But 
in  Sandland  v,  Adams,  2  How.  Pr.  98,  an  affidavit  of  merits  of  defendant 
entitled  Edson  Adams  ads.  John  Sunderland^  the  proper  title  being  John 
Sandland  v.  Edson  Adams,  was  held  not  entitled  in  the  suit. 

91  Wolfe  v.  Horton,  3  Cai.  86;  Batten  v.  Harrison,  3  Bos.  A  P.  1  (error  in 
naming  wrong  day  of  week  with  right  day  of  month,  disregarded).  Bander 
r.  Covill,  4  Cow.  60  (error  of  3d  Monday,  instead  of  3d  Tuesday  of  Novem- 
ber, disregarded). 

92 /cf.  Glenny  v.  Langdon,  94  U.  S.  604  (reinstating  cause  because  dis- 
missal on  such  notice  was  improvident).  Matter  of  Flushinff  Ave.,  101 
N.  Y.  678. 
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notion  not  designating  any  time  for  hearing  is  in- 
'P^^lar.  A  notice  specifying  a  later  day  in  case 
►t  hear  the  motion  on  the  day  first  mentioned  is 
cannot  be  in  the  alternative,  but  must  specify  one 
y,  although  it  may  properly  add  "  or  as  soon  there- 
l  can  be  heard."  This,  however,  is  implied,  for 
iched  on  the  day  noticed  stands  over  of  course;  ^ 
ion  of  such  clause  does  not  vitiat^.^ 

^here  or  before  whom.'\ — If  the  application  is  to 
jourt,  the  court  and  term  should  be  named.  If  to 
)f  courtjthe  particular  judge  better  be  named,  un- 
Jy  judge  of  the  court,  when  he  may  be  designated 
for  instance,  "before  the  county  judge  of  Erie 
;  the  party  receiving  the  notice  may  distinctly  un- 
e  application  is  to  be  made.  It  will  not,  however, 
e  of  a  motion  out  of  court  to  refer  to  the  court  or 
^  be  so  specified  as  to  show  that  the  motion  is  to 
him.^  Confusion  resulting  from  naming  both 
;  may  be  disr^arded  if  the  party  is  not  substan- 


-If  the  motion  is  before  a  judge  as  out  of  court 
e  stated.  If  before  the  court,  an  omission  to  name 
lot  vitiate,  for  it  is  notorious ;  ®®  and  an  error  in 
lot  vitiate  if  the  party  be  not  misled. 

n  what  paper 8. li —  The  party  against  whom  a  mo- 
entitled  to  know  upon  what  papers  the  moving 

>ot,  1  How.  Pr.  191    (motion  denied  with  costs  on  account 

',  but  the  better  practice  would  be  to  disregard  the  irregu- 

t  misled). 

,  10  How.  Pr.  468;  Anon,  1  Johns.  143. 

n  day  proved  to  be  a  legal  holiday,  and  the  motion  was 

ly,  held  that  failure  to  move  to  vacate  promptly  was  a 

ng  Ave.,  101  N.  Y.  678,  5  N.  E.  Rep.  561. 

IS.  143    (holding  a  motion  sufficient  which  omitted  those 

ions.  10  Abb.  N.  C.  192. 

show  cause,  the  words  "  or  one  of  the  justices,"  inserted 

held  surplusage.    Rogers  v.  Baere,  1  Monthly  L.  Bui.  45. 

Sdgerton,  11  Minn.  271;  Bates  v.  United  Life  Ins.  Assn., 

6,  52  St.  Rep.  86. 

Icox,  2  Cai.  104,  Col.  &  C.  Cas.  367. 
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party  relies,  so  that  he  may  prepare  to  meet  them«  A  notice  of 
motion  should  therefore  designate  the  papers  annexed  or  accom- 
panying, or  already  served  and  which  are  to  be  referred  to,  suffi- 
ciently to  identify  them  and  preclude  any  question  on  the  point.* 
Where  a  motion  is  based  upon  the  record  generally,  as  often  is 
the  case  on  a  motion  to  dismiss  an  appeal,  it  is  a  sufficient  designa- 
tion thereof  to  say  that  the  motion  will  be  made  "  upon  the  rec- 
ord "  in  the  case,^  at  least  if  the  record  be  already  settled  and 
printed,  and  unless  the  real  objection  is  founded  merely  upon  some 
specific  part  which  ought  to  be  pointed  out 

96.  Specifying  irregvlarity.'l — It  is  a  general  principle  that  a 
motion  founded  on  irregularity  must  specify  the  irr^ularity  com- 
plained of;*  and  under  the  New  York  Rules  this  specification 
must  be  contained  in  the  notice  of  motion  or  order  to  show  cause.* 
It  is  not  enough  that  it  appears  in  the  affidavits  or  other  papers 
served  with  the  notice.* 

This  rule,  which  is  intended  to  require  technical  objections  to 
be  plainly  disclosed  on  the  first  glance  at  the  papers,  does  not 
apply  beyond  irregularities  strictly  so  called*     Objections  going 

WOf  course  a  moving  party  cannot  anticipate,  and  is  not  required  to 
specify  in  his  notice  of  motion,  any  papers  used  in  opposition  to  the  motion. 
Farmers'  Nat.  Bank  v.  Underwood,  12  App.  Div.  269,  42  N.  Y.  Supp.  500, 

1  Broome  r.  Taylor,  5  Wkly.  Dig.  181 ;  mem.  s.  c,  8ub  nom.  Bro^-ne  r. 
Taylor,  69  N.  Y.  627.  This  practice  is  not  to  be  encouraged,  except  where 
the  entire  record  is  involved.     See  also  paragraph  112. 

2  See  paragraph  79,  p.  114. 

3N.  Y.  Gen.  Rule  No.  37;  Van  Winkle  v.  Weaver  Coal  Co.,  88  App.  Drr. 
603,  85  N.  Y.  Supp.  82. 

4  German- Am.  Bank  v.  Dorthy,  39  App.  Div.  166,  67  N.  Y.  Supp.  172; 
Garner  v.  Mangam,  46  N.  Y.  Super.  Ct.  366  (omission  from  order  to  show 
cause  fatal). 

Montrait  v.  Hutchins,  49  How.  Pr.  105  (omission  from  notice  of  motion 
fatal). 

5 "  The  defendant's  notice  of  motion  did  not  specify  any  irregularity  as 
required  by  Rule  37,  and  consequently  only  jurisdictional  defects  can  be 
considered."  Railings  v.  McDonald,  76  App.  Div.  112,  78  N.  Y.  Supp.  104U 
(mis-statement  of  character  of  action  in  recital  in  warrant  of  attachment  an 
irregularity  merely). 

Other  examples  of  irregularities  within  the  rule  are: 

The  omission  to  comply  with  the  rule  (paragraph  84  on  p.  116  of  this 
volume),  requiring  motion  papers  to  disclose  any  prior  application.  Mo- 
jarrieta  V,  Saenz,  80  N.  Y.  647,  552.  Or,  the  failure  in  applying  for  a  com- 
mission in  lunacy  to  give  notice  to  one  of  several  heirs  at  law  apparent  who 
had  subsequently  waived  the  omission  by  neglecting  to  take  advantage  of  it. 
Matter  of  Rogers,  9  Abb.  N.  C.  141. 

On  a  motion  to  set  aside  an  inquisition  this  rule  was  approved  and  ap- 
plied to  exclude  the  objection  that  a  writ  of  inquiry  was  not  a  proper  remedy 
Harder  t\  Harder,  26  Barb.  409. 
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il  validity  of  the  proceedings  attacked  by  the  mo- 
;  off  by  failure  to  state  them  in  the  notice. 
est  of  the  applicability  of  the  rule  is  to  inquire 
wsite  party  has  a  right  to  explain  or  answer  by 
f  properly  be  permitted  to  amend  or  perfect  the 
erms.  Hence  the  rule  does  not  apply  to  a  motion 
ovisional  remedy  or  other  order  on  the  ground  of 
in  the  affidavits  upon  which  it  was  made;  nor  to 
olve  an  injimction,  on  the  ground  that  the  answer 
3  equity  of  the  bill.^ 

inckney,  7  Robt.  147,  it  was  applied  to  exclude  the  objec- 
re  inserted  in  a  judgment  without  taxation,  and  that  the 
l^uardian  od  litem  was  inserted, 
^en  of  a  defect  in  a  summons  and  a  copy  of  papers  served. 

Robt.  228;  but  the  defect  is  not  stated.    If  it  affected  the 
imons  as  process,  the  decisi6n  could  not  be  sustained. 
[g  on  defects  in  provisional  and  other  statutory  remedies, 
subjects. 

jct  of  jurisdiction  in  the  officers  before  whom  they  were 
y,  6  How.  Pr.  108. 

file  papers  before  publication  of  summons.     Whiton  v. 
^n.,  23  Misc.  299,  60  N.  Y.  Supp.  899,  27  Civ.  Pro.  224. 
attachment  on  the  ground  that  the  facts  show  no  ground 
drews  i;.  Schofield,  27  App.  Div.  90,  50  N.  Y.  Supp.  132, 

'endered  after  an  unauthorized  adjournment  which  deprived 
iction.    Armstrong  v.  Loveland,  99  App.  Div.  28,  90  N.  Y. 

vacate  for  want  of  due  service  of  process  going  to  the 
court,    Weil  t?.  Gallun,  75  App.  Div.  439,  78  N.  Y.  Supp. 
uburn,  etc.,  R.  R.  Co.,  13  Hun,  150. 
judgment  against  an  infant,  because  this  is  not  a  case  of 

the  rule,  but  an  error  of  fact.    Peck  v.  Coler,  20  Hun,  534. 

judgment  entered   as   if  by  default  after   service  ot   an 
intiff  thought  was  frivolous  and  treated  as  a  nullity,  for 
*  irregularity,  but  an  unauthorized  proceeding.     Decker  v. 
332. 
ot  apply  to  a  motion  to  vacate  an  order  for  insufficiency 

which  it  was  founded;  since  this  is  matter  of  substance, 

sufficiency  of  the  entire  proceeding,  and  not  a  technical 
shy  17.  Miller,  10  Abb.  Pr.    (N.  S.)    100. 
ing  of  an  execution  in  violation  of  a  stay  of  proceedings, 
antial  grievance,  and  not  a  mere  irregularity.     Jackson  ». 
.  201,  25  How.  Pr.  476. 

le  apply  to  a  motion  to  open  a  judicial  sale  on  the  groimd 
listake  as  to  the  existence  of  a  regular  judgment  author- 
logg  V.  Howell,  62  Barb.  280. 

by  a  creditor  to  vacate  a  judgment  by  confession,  entered 
,  founded  on  the  ground  that  the  statement  is  insufficient 
Igment  to  be  entered.  Winnebrenner  v.  Edgerton,  8  Abb. 
Barb.  185,  17  How.  Pr.  363. 

thus  qualified  applies  equally  to  motions  before  as  after 

tis.  1  Barb.  Ch.  263;  Andrews  v,  Schofield,  27  App.  Div. 
.  132,  5  Anno.  Cas.  311. 
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97.  — effed  of  omitting  to  specify  irregularity.'] — If  the  ir- 
regularity is  not  stated  in  the  notice  of  motion  or  order  to  show 
cause,  an  order  granting  the  motion  on  the  ground  of  the  irregu- 
larity should  be  reversed  on  appeal;  ®  and  an  order  denying  the 
motion  cannot  be  reversed  merely  because  of  the  existence  of  the 
irregularity,*  even  though  there  was  good  ground  for  the  motion, 
end  the  ground  of  denial  was  not  indicated  by  the  court;  for  in 
such  case  the  denial  will  be  presimied  to  have  been  made  because 
of  the  omission.^^ 

And  a  party  moving  on  the  ground  of  irregularity  may  be 
treated  as  having  waived  irregularities  not  stated  as  a  ground  of 
his  motion." 

98.  Relief  sotight.'] — The  notice  must  state  the  relief  sought 
by  the  motion ;  and  in  general  the  moving  party  is  confined  to  the 
objects  specified  in  his  notice.^ 

Thus  a  motion  for  leave  to  amend  must  specify  what  particu- 
lar amendment  it  is  desired  to  make:^  a  motion  to  compel  an 
amendment  of  an  adversary's  pleading^*  or  deposition^'  by  striking 
out  part  must  indicate  what  part,  and  a  motion  for  a  receiver 
must  specify  shortly  but  clearly  of  what  he  is  to  be  receiver. 

When  the  moving  party's  notice,  or  order  to  show  cause,  does 
not  ask  all  he  is  entitled  to,  he  can  have  no  more  than  he  specific- 
ally asked,  if  the  other  party  fails  to  appear;"  and  it  is  in  such 

8  Barker  v.  Cook,  16  Abb.  Pr.  83,  40  Barb.  254,  25  How.  Pr.  190  (reversing 
an  order  on  the  ground,  among  others,  that  it  was  granted  for  an  irregularity 
not  specified  in  the  notice).  But  this  rule  was  refused  application  when 
the  ground  was  fully  stated  in  the  affidavit,  and  was  sought  to  be  met  by 
the  opposing  affidavits,  and  was  discussed  in  the  lower  court.  Livermore  t. 
Bainbridge,  14  Abb.  Pr.  (N.  S.)  227. 

eShipman  r.  Shafer,  14  Abb.  Pr.  449. 

10  Lewis  t*.  Graham,  16  Abb.  Pr.  126;  followed  in  Matter  of  Nassau  Elec. 
R.  R.  Co.,  167  N.  Y.  37,  43. 

n  Mayor,  etc.,  of  N.  Y.  v.  Lyons,  1  Daly,  296,  300,  24  How.  Pr.  280;  Harder 
V,  Harder,  26  Barb.  409. 

i2Alexander  v.  Esten,  1  Cai.  152;  but  where  the  parties  have  been  fully 
heard,  the  Appellate  Court  will  not  reverse  because  the  Special  Term  granted 
incidental  relief  not  asked  for  in  the  notice.  King  v,  Barnes,  61  Hun,  550, 
4  N.  Y.  Supp.  247. 

13  Barker  v.  Walbridge,  14  Minn.  469   (amendment  of  pleadings). 

Parsons  v.  Copland,  5  Mich.  143  (motion  for  leave  to  amend  of  assign- 
ment of  error,  **  by  adding  thereto  an  allegation  of  another  special  ground  ot 
error,  too  vague  to  be  granted  ** ) . 

14  Robinson  v.  Rice,  20  Mo.  220,  and  see  Motions  as  to  PLBAomos. 
16  Scott  t;.  Indianapolis  Wagon  Works,  48  Ind.  75. 

18  For  illustrations  of  this  rule,  see  paragraphs  125,  15^162. 
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nt  more.*^  If  he  asks  more  than  he  is  entitled  to 
xi  coets,^®  even  if  on  the  hearing  he  expressly  offers 
land  as  to  that  to  which  he  was  not  entitled.  ^^ 

r  general  relief. —  Costs.l — The  prayer  for  other 
lef  should  never  be  omitted  from  the  notice  of 
nay,  if  the  motion  is  opposed,  justify  relief  not 
i ;  but  it  should  not  be  relied  on,  for  if  the  motion 
t  cannot  enlarge  the  specified  relief,  nor  even  en- 
iey  have  not  been  asked.*^ 

'e,  etc.,  of  mover.'] — It  is  not  enough  that  a  notice 
i  indicate  the  party  on  whose  behalf  the  motion 
[t  must  show  that  the  notice  itself  comes  from  a 
y  entitled  to  move ;  *^  and  the  appropriate  method 
8  by  signature  or  subscription;  which,  however, 
^  The  address  of  the  signer  should  be  added.  ^ 
nng  a  notice  of  motion  may  be  held  to  the  con- 
?rror  or  ambiguity  in  signature^  or  address,  which 
arty  entitled  to  notice ;  but  an  error  which  has  not 
prejudica^ 

^  urupialified  signature  as  a  general  appearance.'] 

ion  is  made  by  one  who  has  not  appeared  in  the 

not  desire  to,  the  signature  should  be  qualified 

ir  has  been  entered  granting  relief  that  has  not  been  cov- 

n  or  notice  of  motion,  the  opposite  party  is  entitled  as 

ht  to  have  so  much  of  the  order  vacated   (on  motion)   as 

-  of  the  petition  and  notice  of  motion.    So  held  in  Ohly  v. 

f.  129;  mem.  s.  c,  22  Hun,  617,  where  the  court  reversed 

iich  a  motion. 

is,  6  Wend.  78;  Whipple  v,  Williams,  4  How.  Pr.  28,  31. 

is  {ahove), 

\  159-162. 

tiom,  78  N.  Y.  228,  231   {dicium  as  to  notice  to  limit  time 

lan  V.  Camley,  9  How.  Pr.  180    (denying  motion  because 

r  who  it  came  from). 

^drick,  2  Abb.  Pr.  (X.  S.)  47,  49  Barb.  62;  s.  c,  sub  nom. 

ick,   32  How.   Pr.   97    (summons) ;    followed  in  Mayor  v. 

5.     Gen.  Rules  No.  2. 

;nt,  p.  64  of  this  volume.    Gen.  Rules  No.  2. 

le.  2  Wend.  254. 

Nat.   Bank   f>.  Merchants'   Nat.   Bank,   1   Hun,  702.     See 

ra,  paragraph  3.    A  more  stringent  rule  is  properly  appli- 

ces  which  are  of  a  contractual  nature,  or  form  in  tnem- 

m  of  a  new  right.    See  Notice. 


126  Abbott's  pbacticb  and  fobxs. 

by  adding  "  appearing  specially  for  the  purpose  of  this  motion 
and  for  no  other  purpose,"  or  words  to  similar  effect,  otherwise 
a  notice  of  motion  may  be  treated  as  a  general  appearance.^  Sign- 
ing, without  qualification,  as  "  attorney  for  defendant "  upon  a 
paper  served  admits  the  jurisdiction  of  the  person.*^ 

102.  Address  or  directioru] — The  written  address  or  direction 
of  a  notice  of  motion  to  the  party  or  attorney  on  whom  it  should 
be  served,  is  a  material  part  of  the  notice;  for  service  on  one  tu 
whom  the  notice  is  not  addressed  may  prove  ineffectual,^  es- 
pecially if  it  be  addressed  to  others. 

An  error  in  the  address  does  not  vitiate  if  the  notice  dulv 
reaches  the  one  intended  and  the  error  does  not  mislead. 

103.  Necessity  of  intervention  of  attorney,'] —  The  general  rule 
is  that  if  a  party  has  appeared  by  attorney,  notices  of  motion  in 
the  cause  should  be  signed  by,  or  addressed  to  and  served  on  him, 
instead  of  on  the  party,  unless  the  attorney  has  been  discharged  of 
record.* 

The  exception  to  this  rule,  in  the  case  of  motions  after  final 
judgment,  and  in  case  an  attorney  is  not  to  be  found,  depend  on 
principles  not  peculiar  to  motions,  and  will  be  more  conveniently 
stated  in  connection  with  Notices  and  Service  of  Papers. 

D.  Obdebs  to  Show  Gausb. 

104.  Orders  to  show  cause  —  v^sed  as  Process.] — There  are 
several  classes  of  cases  in  which  a  statute  or  settled  practice  pre- 
scribes an  order  to  show  cause  as  the  proper  method  of  commenc- 
ing a  proceeding.  In  some  of  these  cases  it  is  made  the  only 
proper  method  of  acquiring  jurisdiction  over  those  proceeded 
against.  Such  are:  Proceedings  to  disbar  an  attorney  for  mis- 
conduct ;  ^  proceedings  for  a  voluntary  dissolution  of  a  corpora- 
tion ;  ^^  proceedings  to  punish  civilly  for  contempt  not  committed 
in  the  immediate  view  and  presence  of  the  court  ;^  an  application 

26  See  Reed  r.  Chilson,  142  N.  Y.   162;   Von  Hesae  v,  Mackaye,  8  N.  Y. 
Supp.  894. 

27  See  Chapter  V,  Appearance. 

28  Anderson  r.  Vandenburph,   1  How.  Pr.  212. 
20  N.  Y.  Code  Civ.  Pro.,  ?§  55,  799. 

80  7n  re  Percy,  36  N.  Y.  651. 
W  N.  Y.  Code  Civ.  Pro.,  ft  242.3. 

82  N.  Y.  Code  Civ.  Pro.,  §  2269;  Golden  Gate,  etc.,  Co.  «.  Snper.  Ct.,  W  OaL 
187,  3  Pac.  628.     Compare  §  2273. 
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for  a  discharge  under  the  two-thirds'  act?*  or  to 
1  arrest  or  discharged  from  imprisonment  on  snr- 
property,"  and  the  application  for  appointment 
!  property  of  a  convict.^ 

•e  applications  for  peremptory  mandamus,  and 
certiorari,  until  N.  Y.  Code  Civ.  Pro.,  §§  2070, 
otices  of  motion  in  all  cases  where  shorter  time 
by  order  to  show  cause.  Such,  also,  in  substance 
ive  writs  of  mandamus,  and  alternative  writs  of 


lOt  quite  all  such  cases,  an  order  to  show  cause  is 
5S,  and  is  jurisdictional;  it  is  not  subject  to  the 
i  as  to  orders  to  show  cause  on  short  notice,  for 
m  ordinary  motion.^ 

show  cause  — as  short  notice  of  motion,']^ — In 
3uch  as  are  above  described,  orders  to  show  cause 

than  a  notice  of  motion,  with  a  judicial  sanction 
jing  short,  or  the  motion  being  brought  on  at  a 
m  it  otherwise  could.^® 

)  of  any  statute,  or  general  rule  of  court  to  the 
jrent  power  of  the  court  over  its  own  proceedings 
,  or  a  judge  having  power  to  hear  a  motion,  thus 

notice,  by  granting  to  the  moving  party  an  ex 
ring  the  party  against  whom  he  desires  to  move 
ft  time  and  place  specified,  why  the  desired  relief 
nted.*** 

New  York,  the  power  to  grant  short  orders  to 
ly  motion,  is  conferred  or  expressly  established 


Pro.,  S  2164. 
)2. 
>4. 

ing  a  perBon  to  do  the  act  or  show  cause  at  a  specified 

a  peremptory  mandamus  should  not  be  granted,  takes  the 

L  is  to  be  deemed  an  application  for  a  mandamus.    People 

jervisora,  70  Hun,  560,  24  N.  Y.  Supp.  397. 

:,  92  App.  Div.  131s  87  N.  Y.  Supp.  316. 

ow  cause  returnable  in  more  than  eight  days  was  held 

f   Ferris,  37   Misc.   606,  76   N.   Y.   Supp.    159;    compare 

,  39  Misc.  579,  80  N.  Y.  Supp.  588. 

B  Supreme  Lodge,  22  N.  Y.  St.  Rep.  522,  16  Civ.  Pro.  215. 

r,  20  N.  Y.  Supp.  427,  47  St.  Rep.  428  ( %  780  not  apply- 

:?onrtB). 
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by  statute/*  a  general  rule  of  court  prescribing  a  longer  notice  for 
motions  of  a  particular  class,  does  not  impair  the  power.** 

106.  Who  may  make  orders  to  show  cause;  and  where  return- 
able.']—  The  power  of  a  court  or  a  judge  before  whom  a  motion 
is  to  be  made  to  shorten  the  time  or  notice,  by  granting  an  order 
to  show  cause  has  been  extended  by  amendment  of  1890  to  enable 
a  county  judge  of  the  coimty  where  the  action  is  triable,  or  the  at- 
torney for  the  applicant  resides,  to  require  a  party  to  show  cause 
before  a  court  other  than  his  own.**  After  some  fluctuation,**  the 
New  York  rule  now  is,  that,  except  in  the  first  judicial  district, 
every  order  to  show  cause  as  a  short  notice  of  motion  must  bo 
returnable  before  the  judge  who  grants  it,  or  at  a  special  term 
appointed  to  be  held  in  the  district  in  which  the  action  is  triable.*^ 

In  the  first  district  an  order  to  show  cause  may  be  made  by  the 
court  or  by  a  judge  of  the  court  in  which  the  action  is  pending, 
or  a  county  judge  of  the  county  where  the  applicant's  attorney 
resides ;  a  judge  of  the  court  may  make  such  an  order  returnable 
before  the  court,  or  before  another  of  its  judges ;  or,  if  returnable 
before  himself,  it  may  be  continued  before  another  such  judge.** 

41  N.  Y.  Code  Civ.  Pro.,  S  780.  Even  an  express  provision  of  the  Code 
requiring  notice  of  at  least  a  specified  length  (e.  g.,  §  1219)  yields  to  the 
general  provisions  of  section  780  and  permits  a  shorter  time  to  be  substi- 
tuted by  an  order  to  show  cause.  Cit.  Sav.  Bank  v.  Bauer,  49  Hun,  238, 
1  N.  Y.  Supp.  450. 

42  People  ew  rel.  v,  Nichols,  79  N.  Y.  582. 

43  N.  Y.  Code  Civ.  Pro.,  {  780,  as  amended  in  1890,  superseding  Larkin  v. 
Steele,  25  Hun,  254.  N.  Y.  Gen.  Rule  No.  37.  The  granting  of  an  order  to 
show  cause  by  a  judge  not  entitled  to  make  it  is  an  irregularity  which  is 
waived  by  appearing  and  failing  to  raise  the  objection,  and  participating  in 
the  hearing  of  the  motion  on  the  merits.  Conant  v.  Am.  Rubber  Tire  Co., 
37  Misc.  129,  74  N.  Y.  Supp.  409. 

44  By  section  402  of  the  Code  of  Procedure,  it  was  provided  that  "  the  court 
or  judge  **  may,  etc.,  and  under  this  it  was  held  that  a  judge  out  of  court 
could  not  make  an  order  to  show  cause  returnable  before  another  judge  nor 
before  the  court.  Merritt  v.  Slocum,  6  How.  Pr.  350;  Hasbrouck  r.  Ehrich, 
7  Abb.  Pr.  76. 

The  revision  of  the  statute  in  the  Code  of  Civil  Procedure,  S  780,  changed 
the  phrase  to  "  the  court  or  a  judge  thereof." 

By  the  amendment  of  1890  to  Code  Civ.  Pro.,  {  780,  a  county  judge  has 
been  given  authority  to  make  the  order  within  the  limitations  stated  in  the 
text. 

45  N.  Y.  Gen.  Rules  No.  37.     A  judge,  or  Special  Term,  of  the  Supreme 
Court  in  any  part  of  the  State  may  grant  the  order  returnable  before  a  Special 
Term  cf  the  district  wherein  the  cause  is  triable.     People  ew  rel.  Crouse  t 
Supervisors.  53  N.  Y.  St.  Rep.  798,  70  Hun,  560,  24  N.  Y.  Supp.  397. 

46  Code  Civ.  Pro.,  §  26.  Where  an  order  made  by  a  judge  is  returnable  ia 
the  alternative — "before  me  or  one  of  the  justices  of  this  court,"  the  latter 
clause  may  be  rejected  as  surplusage,  if  the  parties  actually  appear  before 
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fusion,  an  order  to  show  cause,  if  returnable  before 
ivoid  naming  a  judge;  if  returnable  before  a  judge, 
tion  the  court,  except  as  means  of  identifying  the 
aid  mention  the  place  or  court  room  rather  than 
y  be  holding.*^ 

Imost  all  contested  motions  in  actions  are  made  re- 
the  court.** 

of  time.'] — ^Within  the  limits  here  stated,  the 
Ein  order  to  show  cause  as  a  short  notice  of  motion, 
;  the  discretion  exercised  in  granting  such  an  order 
y  the  court  (including,  of  course,  the  appellate 
lot  by  appeal  to  the  court  of  last  resort.^ 

y  shotdd  be  sworn  to,] —  The  same  reasons  of  con- 
conduct  of  business  that  fix  motion  days  and  pre- 
1  of  notice  of  motion,  forbid  the  granting  of  orders 


le  the  order, 
y  L.  Bui.  45, 


Dresser  v.  Van  Pelt,  15  How,  Pr.  19;  Rogers 
All  motions  upon  notice  in  the  first  district 
irse,  fipplications  upon  orders  to  show  cause)   must  under 
made  returnable  before  Part  1  of  the  Special  Term, 
s  03  and  04. 

w  cause  in  a  special  proceeding  expressed  to  be  returnable 
y  judge*'  is  returnable  before  the  successor  of  the  incum- 
it  if  the  term  of  office  of  the  latter  expires  before  the 
nan  r.  Berry,  34  Hun,  138;  Code  Civ.  Pro.,  {  52. 
sary  in  the  first  district  under  local  rules  requiring  all 
to  be  heard  by  the  Special  Term,  Part  1. 
ns,  19  Hun,  165.  So,  of  an  appeal  from  an  order  of  a  judge 
of  New  York  to  the  Appellate  Term.    N.  Y.  Code  Civ.  Pro., 

R.  R.  Co.  V,  Gilbert  Elev.  R.  R.  Co.,  71  N.  Y.  430.  That 
cause  is  not  irregular  under  Rule  37  as  now  existing,  be- 
n  more  than  eight  days,  was  held  in  Matter  of  Ferris,  37 
r.  Supp.  159.  An  order  directing  that  an  act  be  done,  or 
whom  it  is  directed  show  cause,  etc.,  may  be  made  return- 
eight  days.     Thomas  v.  Whitelegge,  14  N.  Y.  Supp.  779, 

1.  Rule  No.  67  an  order  to  show  cause,  if  made  by  a  judge 
returnable  in  less  than  two  days,  is  irregular  if  it  contains 
ing  of  sale  under  a  judgment  in  partition  or  foreclosure, 
ng,  2  Abb.  N.  C.  454;  but  the  irregularity  is  in  the  stay, 
a  notice  of  motion.  See  reasoning  in  People  ex  rel.  Mayor, 
N.  Y.  582. 

ible  on  Sunday  is  a  nullity.  Arctic  Fire  Ins.  Co.  r.  Hicks, 
It  would  not  be  a  nullity,  but  the  motion  based  thereon 
d  over  to  next  day,  if  returnable  on  a  legal  holiday.  Re 
[  N.  Y.  678;  Berthold  v.  Wallack,  14  Misc.  55,  35  N.  Y. 
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to  show  cause  save  in  exceptional  cases  when  reasonable  necessity 
for  short  notice  is  shown.^^ 

For  this  reason  the  New  York  General  Rules  provides  that  an 
order  to  show  cause  used  as  a  short  notice  of  motion  "  shall  in  no 
case  be  granted  unless  a  special  and  sufficient  reason  for  requiring 
a  shorter  notice  than  eight  days  shall  be  stated  in  the  papers  pre- 
sented, and  the  party  shall,  in  his  affidavit,  state  the  present  con- 
dition of  the  action,  and  whether  at  issue,  and,  if  not  yet  tried, 
the  time  appointed  for  holding  the  next  special  or  trial  term  where 
the  action  is  triable."** 

109.  Restriction  on  delay.'] —  The  abuse  of  orders  to  show  cause 
by  neglecting  to  serve  them  as  promptly  as  possible,  makes  it  im- 
portant that  such  an  order  should  contain  a  restriction  on  the 
power  of  the  party  obtaining  it,  to  shorten  notice  by  delaying  ser- 
vice. The  convenient  method  of  doing  this  is  to  qualify  the  order 
by  a  clause  to  the  effect  that  service  a  specified  number  of  days 
before  the  return  shall  be  sufficient. 

It  is  for  this  purpose  that  the  New  York  statute  authorizing 
orders  to  show  cause,*^  which  however  only  applies  in  the  Supreme 
Court,  the  New  York  City  Court,  and  the  County  Courts,*^  re 
(juires  that  the  order  shall  contain  a  direction  that  service  thereoJ 
less  than  eight  days  before  it  is  returnable  shall  be  sufficient ** 
But  an  admission  of  due  service  is  a  waiver  of  the  objection  tc 
the  lack  of  such  a  clause.'* 

51  See  Androvette  i*.  Bowne,  4  Abb.  Pr.  440,  15  How.  Pr.  75;  Springsteen  r 
Powers,  4  Robt.  624. 

52  No.  37.  Compliance  with  the  rule  wiH  be  required.  See  Procto 
V.  Soulier,  82  Hun,  353,  31  N.  Y.  Supp.  472;  Stryker  t?.  Churchill,  39  Misc 
578,  80  N.  Y.  Supp.  688;  Cole  r.  Smith,  84  App.  Div.  500,  82  N.  Y.  Supp 
982;  Sanger  v.  Connor,  95  App.  Div.  521,  88  N.  Y.  Supp.  1054.  The  objectioi 
cannot  be  raised  for  the  first  time  upon  appeal.  Austrian  Bentwood  Fum 
Co.  r.  Wright,  43  Misc.  616,  38  N.  Y.  Supp.  142.  But  if  properly  raiso 
below,  it  is  reversible  error  to  overrule.  Schiller  r.  Weinstein,  45  Misc 
591,  91  N.  Y.  Supp.  76. 

An  appeal  from  the  order  entered  upon  the  decision  of  the  motion  bring 
up  for  review  the  order  to  show  cause  upon  which  the  motion  wa«  based 
Proctor  V.  Soulier,  82  Hun,  353,  31  N.  Y.  Supp.  472. 

MN.  Y.  Code  Civ.  Pro.,  {  780. 

M  N.  Y.  Code  Civ.  Pro.,  §  3347,  subd.  6. 

M  In  Suydam  v.  Belknap,  1  Monthly  L.  Bui.  41,  Lawrence,  J.,  held  tha 
the  omission  of  a  formal  clause  to  this  effect  may  be  supplied  by  amendmen 
nunc  pro  tunc,  on  the  hearing,  to  meet  the  preliminary  objection  to  want  c 
eight  days'  notice;  and  this  is  doubtless  sound  where  (as  was  probably  th 
fact  in  that  case)  the  order  is  promptly  served  as  »oon  as  made.  It  shoul 
be  otherwise  where  service  is  delayed. 

S6Anon.,  3  Abb.  N.  C.  51,  note.    See  article  on  Adkissions,  p.  9,  supra. 
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quisites.'] — In  other  respecte  an  order  to  show 
hort  notice  of  motion,  must  contain  all  the  re- 
tice  of  motion,  including  the  disclosure  of  the 
the  specification  of  the  irregularity  if  any,"  and 
desired  relief. 


'xt  of  order  to  show  catise,'} —  Granting  an  order 
LOugh  it  may  be  equivalent  to  leave  to  make  the 
indicate  any  opinion  on  the  merits  of  the  appli- 
es it  affect  the  rights  of  the  parties  in  respect  to 
ich  they  should  be  heard  upon  the  motion.  He 
>rder  ia  the  moving  party,  and  as  such  entitled  to 
le  argument,*^ 

E.  SBBvmo. 

F  papers  on  which  motion  is  made.'] — The  notice 
i)e  accompanied  with  copies  of  the  affidavits  and 
any,  which  are  relied  on  in  support  of  the  mo- 
i  rule  does  not  require  service  of  papers  which 
y,  and  within  a  reasonable  period,  served  in  the 
ty  to  whom  the  notice  is  given,®^  or  so  served  by 

gam,  46  N.  Y.  Super.  Ct.   365;   Graham  c.  Pinckney,  7 

Lambeer,  2  Code  Rep.  79;  Skinner  c.  Noyes,  7  Robt.  228; 

V.  Kenny,  2  Hun,  346.      See  paragraph  96,  supra. 

Tie  Ry.  Co.,  9  Abb.  Pr.   (N.  S.)   233.      The  only  question 

)plication  for  the  order  is  whether  the  circumstances  are 

.  shorter  notice  than  usual.      Grossman  v.  Supreme  Lodge, 

22,  16  Civ.  Pro.  Rep.  215. 

I  Ry.  Co.  V.  Mayor,  1  Hilt.  (N.  Y.)  562. 

w  cause  is  equivalent  to  a  notice  of  motion.      It  merely 

prescribed  by  law   (Code  Pro.,  §  402)."      Per  Rapallo,  J., 

s,  Parmenter  v.  Roth,  9  Abb.  Pr.    (N.  S.)    386,  393. 

e  No.  21;  Smith  V.  Seattle,  etc.,  Ry.  Co.,  19  N.  Y.  Supp. 

pp,   52   N.   Y.   Super.   Ct.    14;    Steuben    County   Bank   v. 

179,  183;  Sutherland  v.  Bradner,  34  Hun,  519.     See  para- 

i  cases  cited. 

1  required  to  be  served  on  enumerated  motions,  see  also 
.  40;  Gallt  r.  Finch,  24  How.  Pr.  193. 

tie,  etc.,  Ry.  Co.,  47  N.  Y.  St.  Rep.  283,  19  N.  Y.  Supp. 
that  if  the  moving  party  has  failed  to  serve  copies  of  all 
objection  on  that  ground  is  made,  the  motion  must  be 
ave  to  renew,  or  the  hearing  may  be  postponed  and  the 
serve  the  papers  on  terms.  Cited  approvingly  in  North- 
5idney,  97  App.  Div.  271,  90  N.  Y.  Supp.  23.      Compare 

2  Law  Times  (N.  S.)   101. 

ist  one  who  is  party  to  the  suit  may  be  heard  on  a  notice 
unded  upon  copies  of  papers  already  served  upon  him. 
ock,  36  N.  Y.  App.  Div.  522,  55  N.  Y.  Supp.  829;  Badger 
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him  on  the  moving  party ;  ®  nor  does  it  apply  to  papers  which  are 
on  file  in  the  cause,  unless  the  person  moved  against  is  a  stranger 
to  the  cause,  in  which  case  the  fact  that  they  have  been  filed  does 
not  dispense  with  the  necessity  of  serving  copies.^ 

A  paper  already  served,  and  referred  to  in  the  notice  as  having 
been  served  or  filed,  and  as  one  of  those  on  which  the  motion  is 
made,  may  be  produced  on  the  hearing  in  support  of  the  motion 
without  further  proof  of  its  genuineness,  and  is  prima  facie  suffi- 
cient until  its  genuineness  is  denied.®* 

The  rules  applicable  to  defects  in  the  papers  served  for  the  pur- 
pose of  a  motion  have  already  been  stated.®* 

113.  Serving  further  papers.^  —  If  notice  of  motion  has  been 
served  before  expiration  of  the  time  for  due  service,  the  moving 
party  may  at  any  time  before  that  time  has  fully  expired,  serve 
copies  of  further  papers,®®  with  a  notice  that  the  papers  of  which 
they  are  copies  will  be  relied  on  in  support  of  the  motion  already 
noticed;  and  may  even  give  notice  that  specified  relief  in  addi- 
tion to  that  mentioned  in  the  first  notice  will  be  asked. 

In  other  words,  an  amendment  by  enlarging  the  motion  may  be 
made  by  a  supplementary  notice,  if  served  within  time  for  an 
original  notice;  but  an  amendment  by  substantially  changing  the 
motion  should  be  made  by  an  independent  motion,  preceded  oi 
accompanied,  if  necessary,  by  countermanding  the  first  motion  and 
paying  costs. 

V.  Gilrov,  21  Misc.  466,  47  N.  Y.  Supp.  669;  Newbury  v.  Newbury,  6  How.  Pr 
182,  10  N.  Y.  Leg.  Obs.  62;  Van  Benthuysen  r.  Stevens,  14  How.  Pr.  70.  A] 
affidavit  need  not  be  re-verified  to  entitle  it  to  be  used  a  second  time.  Mojai 
rietta  t'.  Saenz,  80  N.  Y.  547. 

«2Van  Benthuysen  v.  Stevens    {above) ^    (dictum). 

08  On  a  motion  against  one  not  a  party  to  the  suit,  the  papers  to  be  use 
must  be  served  with  the  notice.      Marley  v.  Green,  11  Paige,  240. 

As  to  imperfections  in  copies  served,  see  paragraph  3,  p.  44,  of  this  volume 

w  Ripley  r.  Burgess,  2  Hill,  360;  Manker  v.  Epstein,  13  Civ.  Pro.  Rep.  29: 
The  rules  are  not  the  same  as  on  proving  a  document  on  a  trial  of  an  iasui 
See  Kellogg  r.  Kellogg,  6  Barb.  116,  130. 

05  Pp.  44,  45,  of  this  volume;  and  to  the  same  effect  see  Bank  of  Ha  van 
D.  Moore,  5  Hun,  624. 

66 In  Wilcox  V.  Howland,  6  Cow.  576,  the  court  said:  "  Copies  of  all  buj 
plemental  affidavits  must  be  served  the  same  length  of  time  before  the  da 
for  which  the  motion  is  noticed,  as  is  necessary  for  the  service  of  the  copii 
of  the  principal  affidavits;"  and  holding  that  a  supplemental  affidavit  serve 
but  two  days  before  the  motion  day  could  not  be  received,  even  though  tt 
affidavit  of  the  service  thereof  stated  an  excuse  for  not  making  an  earli« 
service,  for  the  "  excuse  would  have  warranted  a  notice  of  the  motion  for 
subsequent  day  in  term,  but  not  a  short  notice." 
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i  time  of  service.'} —  The  rules  respecting  service 
1  are  for  the  most  part  the  same  as  those  relating 
!ause,  and  other  papers,  and  are  stated  in  treating 
F  Service. 

ssary  here  to  say  that  the  rule  allowing  ordinary 
ed  by  mail,  provided  double  time  is  allowed,  does 
rs  to  show  cause  used  as  a  short  notice  of  motion, 
declaring  that  service  a  specified  period  before 
all  be  sufficient,  means  personal  or  actual  service.^ 

RINOINQ    ON    THE  MOTION,  AND  THK  HEARING. 

landing  notice  of  motion.] — If  a  party  desires 
)r  withdraw  his  notice  of  motion,  he  has  a  right 
jring  motion  costs ;  but  an  order  of  court  or  con- 
party  is  necessary  in  order  to  eflfect  the  with- 
le  countermands  without  tendering  costs,  it  is 
her  party  to  attend  and  take  an  order  in  his  ab- 
sts  upon  not  appearing,  and  if  he  appears  it  is  in 
the  court  to  grant  costs  irrespective  of  the  merits 

party  has  embraced  two  distinct  matters  in  his 
he  may  countermand  the  notice  as  to  either,  with- 
leaving  the  motion  to  proceed  as  if  it  had  origi- 
ed  only  the  remaining  object^ 

notion.} — A  party  against  whom  a  motion  is 
9  affirmative  relief  against  the  moving  party,  and 
?able  to  give  notice  of  motion  or  to  obtain  an  order 

zman,  6  N.  Y.  St.  Rep.  48,  66  How.  Pr.  205  (where  such 
0  be  aerved  within  two  days  was  held  improperly  served 
igh  mailed  over  four  days  before  the  return  day,  and 
jefore  that  time). 

Sutler,  87  App.  Div.  536,  84  N.  Y.  Supp.  776. 
Perzel,  7  Robt.  606,  32  How.  Pr.  310;  Bates  V.  Jaines, 

melee,   1  Wend.  22,  the  court  held  that  a  party  counter- 
because  the  object  of  hiR  motion  had  been  effected,  should 
h    cost«. 
inester  Printinsr  Co..  2  App.  Div.  11,  37  N.  Y.  Supp.  419, 

a  motion  without  stating  the  grounds  therefor  in  his 
lotion  was  submitted  to  the  court;  while  decision  thereon 
;iff  made  a  second  motion  for  same  purpose,  stating  that 
as  withdrawn;  heldy  that  the  Special  Term  erroneously 
motion  without  an  effectual  withdrawal  of  the  first. 

Perzel,  7  Robt.  606. 
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to  show  cause,  returnable  on  the  same  day,  should  either  make  a 
counter-motion,  and  may  then,  upon  the  hearing  of  whichever 
comes  on  first,  ask  to  have  both  heard  together ;  or  he  may  serve 
a  notice,  if  he  can  do  so  in  time,  that  if  his  adversary's  motion  be 
granted  he  will,  in  opposing  the  motion,  ask  that  specified  affirma- 
tive relief  should  be  granted  to  him  J® 

If,  however,  the  relief  asked  in  such  counfer-motion  is  not 
founded  wholly  on  the  moving  papers  of  his  adversary,  it  will  be 
error  to  grant  it  without  giving  the  moving  party  adequate  oppor- 
tunity to  meet  and  answer  the  papers  which  are  relied  on  in  sup- 
port of  it.^' 

117.  Adjournment  of  hearing.] —  If  the  day  fixed  by  notice,  or 
order  to  show  cause,  for  the  hearing  of  a  motion  is  adjourned  by 
stipulation,  care  should  be  used  to  provide  in  the  stipulation 
for  a  proper  day,  or  for  bringing  on  the  motion  on  short  notice, 
or  otherwise,  as  may  be  convenient,  for  an  extension  out  of  term 
does  not  entitle  the  moving  party  to  take  a  default  on  the  next 
motion  day  without  further  notice.''^  A  motion  may  be  ad- 
journed by  consent,  and  the  Special  Term  may  not  force  the 
hearing  of  the  motion  against  the  desire  of  both  sides  that  the 
argument  go  over  to  some  other  dayJ^ 

118.  Consent  as  to  place  of  hearing.] —  The  attorneys  (or  in 
opon  court  the  counsel  ^*)  may  by  consent  waive  an  objection  thai 
the  motion  in  the  Supreme  Court  was  noticed  for  a  wrong  county; 
or  fix  on  any  county  as  the  place  in  which  it  shall  be  heard,  irre 
spective  of  the  place  for  which  it  was  or  ought  to  have  been  no 

TO  Clark  v.  Clark,  11  Abb.  N.  C.  333.  No  cross  motion  is  necessary  t 
enable  the  court  to  allow  amendment  of  trifling  mistakes.  Jones  v.  Williamt 
4  Hill  (N.  Y.)  34.  Upon  a  motion  to  set  aside  a  judgment  for  irregularit; 
in  taxing  costs  without  notice,  the  court  may  direct  the  judgment  to  b 
amended.      MJcLean  r.  Hoyt,  56  How.  Pr.  361. 

71  Garcie  r,  Sheldon,  3  Barb.  232. 

For  the  rule  in  this  respect  applicable  to  a  motion  to  vacate  an  injunctio 
upon  giving  security,  made  on  the  return  of  an  order  to  show  cause  why  i 
should  not  be  continued,  see  Metropolitan  Elev.  Ry.  Co.  v,  Manhattan  Elei 
Ry.  Co.,  11  Daly,  367  (where  it  was  held  that  such  a  counter  applicatio 
made  after  argument,  but  before  decision,  might  be  deemed  as  made  "  upo 
the  hearing"  of  the  motion). 

72  Rogers  V.  Toole,   11   Paige,  212. 

73  Barrett,  J.,  in  Lilianthal  r.  Levy,  4  App.  Div.  90,  92,  38  N.  Y.  Supp.  »3< 

74  See  paragraph  89,  p.  119,  and  SirPULATiONS. 
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>f  course,  to  the  discretion  of  the  court  to  deeline 
>n  because  not  brought  on  in  a  county  appropri- 
)f  trial. 

remove  motion.l — After  a  Special  Term  motion 
,  though  for  a  proper  place,  the  court  have  power 
Qoving  party  to  show  cause,  at  another  proper 
motion  should  not  be  heard  at  the  latter  place; 
onable  practice,  and  if  the  motion  has  been  initi- 
show  cause,  it  is  irregular  to  take  a  counter-order 
anging  the  place  of  hearing;  and  a  default  taken 
vhich  the  adversary  seeks  to  remove  the  motion, 

of  his  adverse  order  to  show  cause,  should  be 


'  by  ymZgre.]— Where  notice  of  a  motion  is  given,  or 
cause  is  returnable,  before  a  judge,  out  of  court, 
fixed  for  the  motion,  is  or  will  be  absent  or  un- 
5r  cause,  to  hear  it,  the  motion  may  be  transferred 
[e  before  or  at  that  time,  or  by  the  written  stipu- 
omeys  for  the  parties,  to  another  judge  before 
ave  been  originally  made.^ 

nent  of  court  to  chambers,'\ — It  is  not  uncommon 
3cial  Term  to  the  chambers  of  the  judge  holding 
d  that  ex  parte  motions  before  the  court  can  be 
at  such  adjourned  term ;  but  a  motion  which  can- 
i  except  by  the  court  on  notice,  cannot  be  so  heard 
t  of  all  the  parties.''* 

issue.l —  By  special  rule  in  the  first  judicial  dis- 
s  noticed  for  Special  Term,  Part  I,  notes  of  issue 

15  Barb.  185  (holding  that  such  a  waiver  does  not  impair 
1  from  an  order  made;    rev'd  on  another  ground  in  55 

rie  Ry.  Co.,  9  Abb.  Pr.   (N.  S.)  233. 
.  Pro.,  fi  771. 

I  768;  Matter  of  Wadley,  29  Hun,  12  (reversing  an  order 
m  the  ground  that  the  order  to  show  cause  had  been  made 
idjourned  term  at  chambers).  See  also  People  ew  rel.  Pul- 
rv.,  50  Hun,  105;  Matter  of  Manning,  71  id.  236,  24  N.  Y. 

cial  Term. 
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for  the  motion  calendar  must  be  filed  with  the  clerk  two  days  be- 
fore the  day  on  which  a  motion  is  noticed  to  be  heard.  The  clerk 
is  directed  to  require  the  exhibition  to  him  of  an  order  to  show 
cause  returnable  in  less  than  two  days  before  accepting  a  note  of 
issue  within  less  than  two  days  of  the  motion  day.  For  the 
Appellate  Division,  notes  of  issue  must  be  filed  eight  days  before 
the  commencement  of  the  term.^ 

123.  Preference.'] — If  a  party  desires  his  appeal  to  the  Ap- 
pellate Division  heard  as  a  preferred  case,  he  must,  in  his  note 
of  issue,  make  claim  therefor,  stating  grounds.  If  there  are 
grounds  not  appearing  in  the  papers  for  claiming  a  preference 
upon  the  calendar,  special  application  should  be  made  for  the 
preference.** 

124.  Striking  from  the  calendar.] —  To  strike  a  cause  from  the 
calendar  and  take  judgment  in  his  favor  for  failure  to  serve  papers 
for  an  enimierated  motion  at  Special  Term,  four  days'  notice  of 
motion  must  be  given.®*  A  motion  will  lie  to  the  Appellate  Di- 
vision, on  three  days'  notice,  to  dismiss  the  appeal  or  for  judgment 
in  favor  of  the  respondent,  for  a  failure  to  serve  and  file  the  re- 
quisite appeal  papers." 


125.  Default  of  party  moved  against.] — If  a  party  to  whom 
due  notice  of  motion  has  been  given  does  not  appear  to  oppose, 
the  moving  party  is  entitled  (except  on  motions  for  judgment  in 
matrimonial  causes)  to  take  at  a  time  and  place  covered  by  his 
notice,  the  order  or  judgment  moved  for  (but  no  more  than  moved 
for®*)  on  proof  of  due  service  of  the  notice  or  order  to  show  cause, 
and  other  papers  required  to  be  served,  unless  the  court  other- 
—  »  — . 

SON.  Y.  Gen.  Rule  No.  39.  In  the  first  department  the  note  of  issue  lor 
a  motion  need  not  be  filed  with  the  clerk  before  Thursday  noon  preceding 
the  Friday  for  which  it  has  been  noticed.  App.  Div.  Rule  No.  II,  First 
Department.  . 

81  See  rules  of  Appellate  Divisions.  But  in  the  first  department,  the  only 
requirement  seems  to  be  that  the  note  of  issue  shall  claim  the  preference 
where  a  case  is  by  law  entitled  to  it.      App.  Div.  Rule  V,  First  Department. 

82  N.  Y.  Gen.  Rule  No.  40.  See  Rogers  v.  Pearsall,  21  App.  Div.  389,  47 
N.  Y.  Supp.  651. 

88  N.  Y.  Gen.  Rule  No.  41.  Four  days'  notice  required  in  the  first  depart- 
ment  (Special  Rules  Nos.  IV  and  V). 

84  Smith  V.  Fleischman,  17  App.  Div.  632,  45  N.  Y.  Supp.  653;  Ohly  v.  Ohly, 
11  Wkly.  Dig.  129;  Matter  of  Radam  Microbe  Killer  Co.,  114  App.  Div.  199. 
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lat  is  to  say,  that  a  default  on  a  mere  motion  does 
ty  an  absolute  right  to  his  order,  except  it  be  in  a 
tatute  gives  the  right. 

judge  will  not  grant  an  order  on  default  if  the 
,  or  proof  of  service,  is  insuflScient ;  but  if  a  defect 
escapes  the  notice  of  the  court  or  judge  the  order 
ult  will  not  be  void,  and  must  be  obeyed,  unless 
risdictional. 

Ii  it  is  almost  a  matter  of  course  to  open  defaults 
any  excuse  being  shown,®*  yet  the  disregard  of  a 
e  on  the  court  discerning  a  defect  in  the  notice,  or 
ways  excused. 

of  moving  party, ^ — On  a  non-enumerated  mo- 
Pailure  of  the  moving  party  to  appear,  the  court 
notion  on  the  filing  of  the  copy  of  the  notice  of 
to  show  cause.®^ 

ing  pursuant  to  notice  to  oppose  a  non-enumerated 
Hate  Division  may,  if  it  be  not  made  on  the  day 
noticed,  unless  the  court  otherwise  order,  at  the 
der  of  business,  take  an  order  against  the  party 
J,  denying  the  motion  with  costs.®® 

ment  for  further  preparation.'] — A  party  is  en- 
ble  time  for  preparation  to  oppose  a  motion  when 
eadiness  and  due  diligence  are  shown.®®. 
»tion  for  postponement  does  not  entitle  the  party 


le  No.  37. 

:rie  Ry.  Co.»  9  Abb.  Pr.  (N.  S.)  233,  239.     Lachea  in  mov- 
from  the  default  is  a  sufficient  ground  for  denying  the 
^eekamoose  Fishing  Club,  8  App.Div.  617. 
lie  No.  37. 
lie  No.  44. 

11  Wkly.Dig.  129;  a6«fr,  s.  c,  11  Reporter,  62  (absence 
«  affidavit  was  needed  by  his  counsel  in  order  to  oppose 
9hown,  order  refusing  to  open  default  was  reversed), 
sked  an  adjournment  merely  for  the  purpose  of  consult- 
aa  to  the  expediency  of  striking  out  a  part  of  the  affidavit 
1  he  produced,  the  court  refused  the  postponement,  saying 
oust  be  taken  to  be  true,  and  that  the  reasons  for  usually 
mment  in  order  to  adduce  further  proof  do  not  apply  to 
time  to  consider  on  withdrawing  proof.     People  r.  Freer, 
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to  it  as  matter  of  rights  unleas  the  gronncU  of  the  application  are 
substantiated  by  affidayit^ 

128.  Beservation  of  objections  upon  adjournment.'] — If  it 
be  desired  to  reserve  the  right  to  object  to  the  jurisdiction  of  the 
person,  or  to  the  notice,  or  to  the  service,  or  to  the  power  of  the 
court  or  judge  to  hear  the  particular  motion,  the  terms  of  any 
stipulation,  or  order,  adjourning  the  motion  should  be  expressed 
with  sufficient  distinctness  to  avoid  waiving  any  of  these  objec- 
tions.*^ 

129.  Preliminary  objections,] — Technical  objections  to  the 
making  or  bringing  on  the  motion  must  be  stated  in  opposition, 
before  the  merits  of  the  motion  are  opened;^  and  technical  ob- 
jections to  any  particular  paper  must  be  stated  in  opposition  to 
receiving  it,  before  the  paper  is  read  in  support  of  his  case  by 
the  party  relying  on  it*^ 

Technical  objections  not  disclosed  on  the  face  of  the  papers 

•OCagney  v.  Fisber,  34  Hun,  649. 

The  principle  applicable  on  contests  as  to  postponement  on  important 
motions  is  more  fully  evolved  in  the  statement  in  Abb.  Tr.  Brief,  Civil  Jury 
Trials,  2d  ed.,  pp.  1-50,  as  to  applications  to  postpone  trial. 

»i  Grafton  r.  Union  Ferry  Co.,  13  N.  V.  Supp.  878,  20  Civ.  Pro.  Kep.  23S 
(consenting  to  an  adjournment  waives  insufficiency  of  notice,  or  want  of  any 
notice  of  motion).     See  paragraphs  101  and  129. 

92Cowenhoven  v.  Bull,  118  N.  Y.  231;  Wiley  v.  L.  I.  Ry.  Co.,  88  Hun,  177, 
S4  N.  Y.  Supp.  415. 

Roosevelt  t'.  Dean,  3  Cai.  105,  Col.  &  C.  Cas.  460  (objection  to  entitling^ 
of  motion  papers  held  waived). 

Cronin  v.  O'Reilly,  7  N.  Y.  Supp.  337  (insufficiency  of  notice).  Qrane  v. 
Stiger,  58  N.  Y.  625  (objection  that  party  appearing  in  opposition  had  not 
been  served  with  notice  of  motion).  l^Iatter  of  Loftus,  41  N.  Y.  St.  Rep. 
357,  10  N.  Y.  Supp.  327    (nonpayment  of  motion  costs). 

It  seems  to  have  been  held  in  Larkin  r.  Steele,  25  Hun,  254,  that  appear- 
ance, pursuant  to  an  order  to  show  cause,  granted  by  a  judge  who  had  n« 
authority  to  grant  it,  is  equivalent  to  appearance  on  due  notice,  for  the 
purpose  of  enabling  the  court  to  act  on  the  motion;  except  that  if  the  notice 
be  objected  to  the  objector  cannot  be  charged  with  costs  of  the  motion. 

But  this  cannot  be  deemed  authority  for  holding  that  one  who  is  present 
and  responds  merely  to  object  to  defect  of  notice  or  order  to  show  cause, 
subjects  himself  to  an  order,  as  if  he  had  due  notice,  though  without  costs; 
for  by  not  appearing  he  takes  the  risk  of  the  judge  granting,  without  notic- 
ing the  defect,  an  order  which  will  be  binding  on  him  for  not  appearing. 

ospiympton  V.  Bigelow,  11  Abb.  N.  C.  180;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y. 
63,  30  Am.  Rep.  260;  Rogers  v.  Rogers,  54  App.  Div.  195,  66  N.  Y.  Supp.  512 
(objections  that  affidavit  was  not  properly  certified).  Wooster  v,  Bateman, 
4  Misc.  431,  24  N.  Y.  Supp.  112  (that  no  necessity  for  an  order  to  show 
cause  was  shown).  Kibbe  v.  Wetmore,  31  Hun,  424  (additional  affidavits 
offered  which  had  not  been  served  with  notice  of  motion). 
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n  opposition  aa  soon  as  the  fact  cornea  to  the  notice 

>  the  power  of  the  court  or  judge  to  entertain  the 
tin  this  rule,  if  founded  on  defect  of  notice  or 
to  say,  if  analogous  to  objection  to  a  failure  to 
ttion  of  the  person. 

13  deemed  waived  by  omission  to  state  them  as 
)  only  those  which  might  if  sustainable  have  pre- 
•ing  of  the  motion,  or  the  reception  of  the  paper 
jection  relates. 

ving  decision.'l — The  party  raising  a  preliminary 
)t  a  right  to  insist  on  its  being  determined  prelimi- 
ng  of  the  merits;  but  the  court  has  a  discretion 
scision  and  hear  the  motion  on  its  merits, 
reserves  its  decision  on  a  preliminary  objection, 
learing  the  merits  meanwhile,  its  decision  against 
ad  requiring  the  party  moved  against  to  appear 
D  (or  his  attorney,  as  the  case  may  require)  has 
ilthough  a  formal  order  on  such  decision  be  not 
7ed.®* 

party  to  be  confined  to  papers  he  has  served.'\ 
party  should  be  confined  to  the  papers  he  has 
ed,  and  cannot  produce  others  in  support  of  his 
rst  instance.^ 

;et  in  additional  papers  against  objection  he  must 
his  adversary  has  produced  his  opposing  papers, 
them  as  supplemental  affidavits,  or  he  must  ask 


hens,  10  Abb.  Pr.  (X.  S.)  1.  The  more  usual  practice  is 
on  the  meri^  without  orderinfi^  an  adjournment,  and  if 
>J€ction  be  overruled,  to  proceed  to  a  consideration  of  the 
example,  Matter  of  Social  Dem.  Party,  45  Misc.  194,  91 
reversed  on  another  point  in  182  N.  Y.  442). 
Long,  77  App.  Div.  272,  78  N.  Y.  Supp.  1046,  the  practice 
'  receiving  affidavits  in  support  of  a  motion  whicli  have 
and    which    the   other    side    has    had    no    opportunity    of 

no  right  to  consider  and  determine  a  motion  upon  facts 
a  record,  or  in  papers  not  presented  upon  the  hearing. 
:€ltner  Brewing  Co.,  85  App.  Div.  387,  83  N.  Y.  Supp.  36C. 
Qdavits  are  received  and  considered  by  the  Special  Tern 
they  will  also  be  considered  on  appeal.  Rubino  v.  Mariano^ 
73  N.  Y.  Supp.  7. 
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an  ordef  to  show  cause  founded  on  his  additional  papers,  or  give 
a  new  notice,  or  get  an  adjoumment  as  equivalent  to  notice.^ 

132.  Moving  parly  to  be  confined  to  specified  ffrounds."} — 
Where  there  are  several  grounds  upon  which  a  motion  may  be 
granted,  the  moving  party  should  be  confined  upon  the  hearing  to 
those  which  he  has  stated  in  his  moving  papers."^ 

133.  Opposing  papers.'\ — Papers  to  oppose  a  motion  must  be 
entitled ;  *  and  in  general  the  same  rules  apply  to  their  form  as 
to  the  papers  in  support  ui  a  motion.^ 

134.  Counter-affidavits J\ — The  party  moved  against  has  a 
ri^t  to  read  counter  affidavits  in  opposition  upon  the  merits,  in 
denial,  or  in  avoidance,  or  in  impeachment  of  the  credibility  of 
the  affidavits  of  the  moving  party,  and  previous  service  of  such 
counter-affidavits  is  not  necessary.* 

Tlie  court  have  power  to  receive  counter-affidavits  also  as  to 
incidental  facts  not  relevant  to  the  merits  of  the  motion,  but 
relied  on  by  a  moving  party  as  rendering  his  motion  proper,  such 

MTbe  court  may  properly  adjourn  the  hearing  and  give  the  moving  party 
pennisHion  to  serve  and  read  additional  papers  setting  forth  facts  discovered 
since  the  motion  was  made.  Smith  r.  Seattle,  etc.,  Ry.  Co.,  19  N.  Y.  Supp 
742;  Bergen  v.  Boerum,  2  Cai.  (N.  Y.)  256.  But  not  to  supply  omissions 
in  his  moving  papers,  when  no  excuse  for  such  omissions  is  proffered.  North- 
rup  V,  Village  of  Sidney,  97  App.  Div.  271,  90  N.  Y.  Supp.  23. 

If  such  additional  affidavits  are  received,  which  tend  to  supply  defects  in 
the  moving  papers,  the  adversary  must  be  given  opportunity  to  reply  thereto. 
Poillon  V.  Poillon,  75  App.  Div.  636,  78  N.  Y.  Supp.  623. 

Vt  Bowman  r.  Sheldon,  5  Sandf .  657.  Duer,  J.,  says :  **  If  irrelevancy 
were  the  only  ground  upon  which  a  motion  [as  herel  to  strike  out  parts  of  a 
pleading  could  be  sustained,  the  omission  to  state  the  groiuid  in  the  notice  1 
should  hold  to  be  immaterial;  but  where  there  are  several  grounds  upon 
which  a  motion  may  be  granted,  those  upon  which  the  moving  party  means 
to  rely  must  be  distinctly  stated,  either  in  the  notice  or  in  the  affidavits  that 
accompany  it,  and  to  the  grounds  thus  stated  the  part^  will  be  confined  on 
the  hearing.  I  consider  this  to  be  the  established  practice,  and  the  rule  is  in 
itwlf  so  reasonable  and  just  that  I  have  no  inclination  to  depart  from  it." 

So,  on  a  motion  to  vacate,  noticed  on  the  ground  of  irregularity  merely, 
the  mover  is  not  entitled  to  appeal  to  the  favor  of  the  court  on  the  merits. 
Asinari  r.  Volkening,  2  Abb.  N.  C.  454. 

oSAtwater  r.  Williams,  2  How.  Pr.  274. 

09  See  article  on  Affidavits,  p.  11  of  this  volume,  and  paragraph  7G  at 
p.  112. 

1  Campbell  r.  Grove,  2  Johns.  Cas.  104;  Hart  t?.  Faulkener,  6  Johns.  362. 
A  positive  assertion  in  the  moving  affidavit  must,  in  order  to  be  considered 
controverted,  be  met  by  an  equally  positive  denial,  or  by  the  assertion  of 
facts  which  tend  to  disprove  the  existence  of  the  fact.  Re  Sullivan,  55  Hun, 
286;  Simmons  r.  Craig,  17  N.  Y.  Supp.  24.    And  see  title  Affidavits,  p.  11. 
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or  delay  in  moving.^  But  counter-affidavits  to 
set  of  merits  stated  in  the  affidavit  of  merits  are 

vits  cannot  against  objection  be  produced  after 
ig  them  has  opened  his  case,  or  has  suflfered  the 
i  commence  his  argument;  but  the  court  may  re- 
from  a  slip  in  this  respect 

peaching  affiant's  credibility.'] — The  credibility 
may  be  impeached  by  opposing  affidavits  to  facts 
admissible  on  a  trial  for  the  purpose  of  impeach- 
is  a  witness.*  When  such  affidavits  are  received 
affiant  is  impeached  should  be  allowed  opportunity 
tting  affidavits.* 

lal  affidavits  on  behalf  of  moving  party.] — If 
y  has  produced  no  counter-affidavits,  or  only  such 
I  matter  in  the  moving  affidavits,  the  moving  party 
objection,®  produce  further  affidavits  which  have 


)  party  has  produced  counter-affidavits  setting  up 
p-oidance  of  matter  in  the  moving  papers,  the  mov- 
ibmit,  upon  leave  granted,  new  affidavits  rebutting 
r^  by  denial  or  avoidance;  but  not  new  affidavits 

3  Johns.  249. 

rair,  2  Wend.  286;  Lathrop  v.  Hicka,  2  Dougl.  223,  227. 
■ch,  Clarke,  476;  Callen  p.  Kearny,  2  Cow.  529. 
person  named  as  a  newly  discovered  witness  in  affidavlta 
ial.    Pomroy  v.  Columbian  Ins.  Co.,  2  Cai.  259;  Williams 
as.  489;  Fleming  v.  Hollenback,  7  Barb.  271,  276. 
onflicting  cases  on  impeachment,   see  Fitter  v,   Stutts,  8 
240;  People  v,  Robertson,  26  How.  Pr.  90;  Perez  v.  State, 

?r.  11  How.  Pr.  456;  Clark  v.  Frost,  3  Cai.  125  {dictum). 
weamy,  2  Cow.  629. 

nnot  indirectly  support  the  character  of  his  impeached 
sing  further  affidavits  to  prove  the  truth  of  his  affiant's 
I  would  violate  the  rule  that  an  affidavit  not  duly  served 
in  support  of  the  original  motion.     Clark  v.  Frost,  3  Cai. 

ect  to  supplementary  affidavits  may  be  treated  by  the 
a  waiver  of  the  right  to  object. 

'e,  31  Hun,  424  (affirming  an  order  which  was  sustainable 
I  vits ) . 

g,  77  App.  Div.  272,  78  N.  Y.  Supp.  1046.  See  paragraph 
ies. 

r  next  paragraph, 
do  should  be  asked  and  obtained,  or  the  moving  part;]^ 
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in  support  of  hia  original  application.®  Opposition,  whether  by 
denial  or  by  new  matter,  does  not  entitle  him  to  bolster  up  his 
original  allegations  by  fresh  proof. 

137.  New  matter  in  avoidance.^ — New  matter  in  avoidance, 
proceeding  from  either  side,  may  always  be  met  by  denial  or  avoid- 
ance; ^^  but  this  right  is  subject  to  the  power  of  the  court  to  refuse 
to  prolong  a  proceeding  on  motion  by  allowing  an  indefinite  series 
of  aflSdavits." 

188.  Oral  demurrer,'] — Although  the  court  have  power  to  deny 
a  motion  on  the  ground  that  the  action  itself  is  not  sustainable, 
the  defendant  has  not  a  right  to  insist  that  such  objection  be  heard 
and  considered  on  a  mere  interlocutory  motion,^^  except  in  those 
cases  where  the  law  requires  moving  papers  to  show  the  existence 
of  a  cause  of  action. 

139.  Objection  that  party  is  in  contempt,  or  does  not  obey 
order.] —  The  fact  that  the  moving  party  is  in  contempt  is  a  suffi- 
cient ground  for  refusing  to  hear  his  motion  in  the  same  cause 
in  which  he  committed  the  contempt,^^  if,  or  in  so  far  as,  the  motion 
invokes  the  favor  of  the  court,^*  or  asks  an  aggressive  proceeding 

obtains  no  right  to  submit.      See  Ferguson  v.  Ck^mmonwealtb  Rubber  Co.,  4 
App.  Div.  Oil,  38  N.  Y.  Supp.  375. 
0  See  paragraph  130,  and  notes. 

10  Shearman  v.  Hart,  14  Abb.  Pr.  368;  Schermerhom  <?.  Van  Voast,  6  How. 
Pr.  458,  460;  Powell  v.  Cark,  5  Abb.  Pr.  70  {dictum)  \  Jacobs  v,  MiUer, 
10  Hun,  230  (dictum).  See  also  Hardt  r.  Liberty  Hill  Mining  Co.,  27  Fed. 
Kep.  789. 

If  anything  contrary  to  the  rule  above  stated  was  decided  in  Shearman  r. 
Hart  (above),  that  decision  must  be  regarded  as  in  so  far  unsound. 

11  The  moving  party  cannot,  as  matter  of  right,  submit  replying  affidavits. 
See  Ferguson  t?.  Commonwealth  Rubber  Co.,  4  App.  Div.  611,  38  N.  Y.  Supp. 
375. 

12  Draper  v.  Heningsen,  16  How.  Pr.  281  (where  the  court  said:  "The 
principle  upon  which  it  [such  an  objection]  would  be  allowed  would  admit  a 
party  to  take  the  same  objection  upon  any  interlocutory  motion  in  the  cause, 
such  as  for  a  commission,  which  would  not  be  justifiable). 

Banks  v.  Maher,  2  Bosw.  601  (where,  overruling  such  an  objection,  the 
rourt  said :  "  It  cannot  be  taken  as  an  answer  to  every  motion  that  the  plain- 
tiff may  make  in  the  ordinary  course  of  proceeding  after  the  action  is  at 
issue  on  issues  of  fact.  It  is  no  answer  to  a  motion  for  a  commission  •  •  • 
or  to  any  of  the  ordinary  motions  made  in  the  progress  of  a  trial"). 

13  See  Marshall  r.  Marshall,  2  Hun,  238,  257,  4  Sup.  Ct.  (T.  &  C.)  449. 
With  the  main  point  ruled  in  this  case  compare  Van  Voorhis  r.  Brintnall. 
86  N.  Y.  18. 

14  Matter  of  O'Byme,  55  Hun,  438,  8  N.  Y.  Supp.  676;  afTd,  121  N.  Y. 
675   (motion  to  vacate  as  unauthorized  a  commitment  issued  for  refusal  to 
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srsary,  until  he  purges  himself  of  the  contempt, 
imself  within  the  court's  jurisdiction.^*' 
itled  to  move  to  vacate  for  irregularity  or  nullity 
tdgment  which  he  is  charged  in  contempt  with 
if  he  is  entitled  to  have  it  set  aside  as  of  right, 
lotwithstanding  the  charge  of  contempt.^^  And 
make  or  to  resist  any  motion  so  far  as  necessary 
xict  legal  rights.^^ 

y  likewise  refuse  its  aid  to  a  party  guilty  of  mis- 
obeying  the  orders  of  the  court  of  which  he  or  his 
[)wledge." 


7  open  and  close.'] — The  general  rule  that  the 

entitled  to  open  and  close,  is  equally  applicable 

aght  on  by  order  to  show  cause,  as  to  one  brought 


party  having  left  the  State  to  avoid  arrest).  Wetmore 
p.  Div.  607,  44  id,  220,  162  N.  Y.  603;  Sibley  t?.  Sibley, 
3  N.  Y.  Supp.  244 ;  Quigley  v,  Quigley,  45  Hun,  23  ( motion 
rd  of  alimony  when  moving  party  was  in  contempt  for 

f). 

y,  supra. 

inert,  24  Hun,  246;  Spratt  r.  Huntington,  2  Hun,  341,  4 
I   551. 

)dern  rule.  See  cases  cited  in  previous  notes  on  this  sub- 
Brinkley,  47  N.  Y.  40,  49,  holding  that  **  a  party  in  con- 
!  is  purged  of  it,  will  not  be  permitted  to  ask  for  the  favor 
,o  take  any  aggressive  proceedings  against  his  adversary; 
ight  to  take  measures  to  protect  himself  and  to  make  any 
}  show  that  the  order  adjudging  him  in  contempt  was 
ly  move  to  discharge  the  order,  though  in  contempt  for 
'A  party  in  contempt  is  not  deemed  by  the  courts  an  out- 
disregard  his  legal  rights  pending  proceedings  to  punish 
ms  to  be  that  while  in  contempt  the  courts  will  not  grant 
it  will  see  that  his  le*?al  rights  are  protected." 
•  V.  Dobberpuhl,  56  Wis.  497;  Wilson  v.  Bates,  3  Mylne 
are  other  authorities,  however,  that  reco^ize  only  the 
purge  the  contempt,  or  to  set  aside  the  violated  order  for 
Hazard  v.  Durant,  11  R.  I.  195,  201  (1875) ;  Evans  v.  Van 
J;  Wallis  v.  Talmadge,  10  Paige,  443. 
overlook  or  forgive  a  technical  contempt.  Whitman  v. 
730,  31  N.  Y.  Supp.  1009. 

»s  Pub.  Co.,  58  Hun,  181,  11  N.  Y.  Supp.  337  (motion  to 
laintiflrs  examination  before  trial  denied,  plaintiff  having 
)  avoid  service  of  the  order).  Campbell  v,  Bauland  Co., 
58  N.  Y.  Supp.  984  (motion  to  vacate  order  for  plaintiffs 
an  denied,  under  similar  circumstances),  b.  p.,  Farmers* 
rwood,  90  Hun,  342,  35  N.  Y.  Supp.  693;  Boeck  v.  Smith, 
83  N.  Y.  Supp.  428. 
m  Ry.  Co.  v.  Mayor,  1  Hilt.   (N.  Y.)  662. 
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141.  Amending  moving  papers.^ — The  court  or  judge  has 
power,  on  a  contested  motion,  to  amend  the  notice  of  motion  or 
order  to  show  cause,  provided  that  if  it  be  amended  in  any  re- 
spect which  would  operate  to  deprive  the  party  moved  against 
of  due  notice,  either  of  the  relief  sought,  or  the  facts  alleged  as 
the  ground  thereof,  an  adjournment  equivalent  to  notice  should 
be  given,  or  an  order  to  show  cause  made  anew.*^ 

The  general  rules  as  to  amending  have  already  been  stated.^^ 

142.  Striking  out  from  papers.'] — The  court  may  on  applica- 
tion of  either  party,  or  of  its  own  motion,^  order  scandalous  or 
impertinent  matter  to  be  expunged  from  a  paper  read  on  a  mo- 
tion;** or  may  direct  the  paper  containing  such  matter  to  be  sup- 
pressed.^ In  either  case  the  court  may  charge  the  attorney  or 
party  presenting  it  with  costs.^ 

Such  application  may  be  made  immediately  upon  the  offer  to 
read  the  objectionable  matter,  without  previous  notice  of  intention. 
It  is  not  waived  by  being  delayed  until  then.* 

143  Marking  papers  iLsed.] — Upon  settlement  of  or  appeal 
from  an  order,  controversy  may  arise  as  to  whether  a  particular 
paper  was  before  the  court  on  the  motion.  Hence  it  is  a  con 
venient  safeguard  to  have  the  papers  used  marked  by  the  judge.^ 

20  This  ought  not  to  be  done  except  in  furtherance  of  justice,  and  wher* 
it  may  save  the  time  of  the  court,  rather  than  turn  the  party  over  to  a  f  real 
motion. 

21  Page  20  of  this  volume. 

22  People  ex  rel.  Allen  v.  Murray,  22  N.  Y.  Supp.  1061,  23  Civ.  Pro.  Rep.  53 

23  Armstrong  v.  Phillips,  60  Hun,  243,  14  N.  Y.  Supp.  682 ;  Powell  v.  Kane 
6  Paige,  265;  Re  Miller  (Chan.  Div.  1884),  51  Law  Times  Rep.  (N.  S.)  853 
See  also  p.  60  of  this  volume  and  cases  cited. 

24  Opdyke  v.  Marble,  18  Abb.  Pr.  375,  aff'g  id,  266. 

2B  Id.  Generally  the  attorney,  for  he  ought  to  see  that  the  papers  he  use 
are  not  scandalous.      McVey  v.  Cantrell,  8  Hun,  622. 

26 Opdyke  v.  Marble  (above),  where  it  was  said  to  be  the  better  practic 
not  to  move  until  an  offer  to  read ;  but  see  p.  60  of  this  volume. 

27  In  Pieper  v.  Centincla  Land  Co.,  56  Cal.  173,  it  was  held  that  the  cei 
tificate  of  a  judge  of  the  trial  court  appearing  in  the  transcript  of  the  recor 
of  the  cause  was  a  sufficient  identification  of  the  papers  used  on  the  hearin 
of  a  motion.  The  court  said:  "The  statute  (i.  e.,  §  951,  Code  Civ.  Pro.)  pre 
scribes  no  mode  by  which  it  shall  be  made  to  appear  to  this  court  on  appes 
what  papers  were  used  on  the  hearing  of  such  a  motion  as  the  one  before  u 
Under  such  circumstances  this  court  has  the  power  to  prescribe  by  a  rul 
how  such  papers  can  be  broujjht  before  it  on  appeal.  This  it  can  do  in  ordc 
to  make  effectual  the  appeal  given  by  law.  As  it  has  such  right  to  maK 
a  rule  in  advance,  it  has  a  like  power  to  ratify  and  adopt  the  mode  follo-we 
in  this  case.  We  shall  consider  the  papers  named  in  the  judge's  oertificat 
as  properly  before  us."     See  also  Schammel  v.  Schammel,  70  Cal.  72. 
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arked  by  the  clerk  for  this  purpose  if  a  statute, 
•  settled  practice  give  him  authority  to  certify  to 
no  jurisdictions  this  is  essential.^®    In  New  York 

all  papers  read  on  the  motion.^ 

a  paper  which  has  no  official  sanction  from  the 
a  affidavit,  was  filed,  is  not  alone  enough  to  show 
for  the  purpose  of  bringing  it  before  the  appellate 


he  papers.'l  —  The  filing  of  motion  papers  is  not 
upon  entering  an  order,  unless  required  by  special 
ind  therefore  may  be  more  conveniently  considered 
th  Obdebs.^^ 

VI.    Rules  of  Decision. 

] — The  court  should  deny  a  motion  which  is 
a  defect  in  the  notice  or  in  the  proof  of  service 


,  on  what  papers.] — A  motion  is  to  be  decided 
)resented  at  the  hearing.  The  court  is  not  called 
?  of  papers  subsequently  filed.^ 


chings,  60  Cal.  228,  2  Barb.  Ch.  Pr.  606;  Borkheim  r. 
,  38  Cal.  623. 

»8e8  the  opinion  that  the  judge  may  do  this,  afterward, 
is  recollection  serves  to  identify  the  paper.      Hayne's  New 

mi.  Farmers'  Nat.  Bank  t?.  Underwood,  12  App.  Div.  269, 
0. 

juthern  Pac.  Ry.  Co.  (Cal.  1885),  9  Pac.  Rep.  152,  154 
t  otherwise  of  a  statement  settled  and  certified  by  the  court, 
1  part  of  the  record). 

aethods  of  getting  motion  papers  on  the  record  for  the 
ting  appeal,  and  attention  to  the  distinction  is  necessary 
[cation  of  the  reported  cases.  In  some  jurisdictions,  as 
entry  of  the  order,  and  the  filing  of  the  motion  papers 
serve  this  purpose;  and  no  exceptions  are  necessary  or 
other  jurisdictions  the  order  must  be  accompanied  by  or 
f  exceptions  to  raise  a  question  for  the  appellate  court. 
Obdexs,  Article  XVI  of  this  chapter,  at  page  240. 
hell,  19  Neb.  937,  26  N.  W.  Rep.  255.  See  Ferguson  v.  Com- 
Co.,  4  App.  Div.  611,  38  N.  Y.  Supp.  375. 

is  denied  with  leave  to  renew,  and  before  the  second 
I  statute  is  enacted,  which  alters  the  law  upon  which  the 

based,  the  later  motion  is  to  be  governed  by  the  statute 
made,  the  same  as  if  it  were  the  first  motion  of  its  kind; 
renew  does  not  confer  a  right  which  is  vested,  in  such  a 

) 
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147.  Burden  of  proof.'] — The  burden  of  proof  lies  upon  the 
party  holding  the  affirmative,  as  to  each  issue  made  upon  the  mo- 
tion. If  the  party  opposing  the  motion  admits  the  essential  al- 
legations in  the  affidavits  upon  which  it  is  foimded,  but  sets  up 
in  his  opposing  affidavits  new  matter  in  avoidance,  the  burden  of 
j)roof  devolves  upon  him.** 

On  a  contested  motion,  statements  in  the  moving  papers,  though 
made  on  information  and  belief,  are  sufficient  to  put  the  adverse 
party  to  a  denial  by  affidavit;  and  on  failure  to  deny  they  may 
be  taken  to  be  true.** 

148.  Tadt  admissions.'] — When  the  affidavits  omit  to  state 
what  ought  to  be  alleged  in  support  of  a  motion,  the  court  may 
properly  presume  that  it  could  not  be  truthfully  alleged.** 

\  149.  Hearsay  evidence.] — A  material  allegation  sworn  to  on 
information  and  belief  may  be  supported  by  unsworn  communi- 
cations from  a  person  whose  affidavit  would  be  proper  evidence 
did  not  circumstances  of  time  or  distance  preclude  obtaining  it, 
where  the  object  is  a  provisional  or  incidental  remedy  which  does 
not  conclude  either  party.** 

150.  Oral  to  qualify  written.] — The  familiar  restrictions  on 
the  admissibility  of  oral  evidence  to  qualify  a  writing,  are  to  be 


sense  as  to  escape  the  effect  of  the  subsequent  statute.      People  r.  Cohoctoi 
Stone  Road,  26  Hun,  13 ;  cf.  44  Hun,  690. 

83  Shearman  v.  Hart,  14  Abb.  Pr.  368  (so  held  granting  the  motion  for  ai 
injunction  because  of  failure  of  defendant  to  prove  his  new  matter,  it  bein^ 
explicitly  contradicted  by  plaintiff's  affidavit  made  at  the  hearing  on  purposi 
to  meet  the  new  matter). 

A  motion  to  set  aside  a  proceeding  in  an  action  within  the  cognizance  of  ; 
court  of  general  jurisdiction  for  irregularity  or  defect  not  apparent  on  tin 
face  of  the  proceeding,  may  be  denied  on  the  moving  papers,  unless  by  atti 
davit  or  otherwise  they  create  such  a  presumption  of  the  existence  of  th( 
alleged  irregularity  as  will  cast  upon  the  other  party  the  burden  of  provinj 
regularity.  Park  v.  Park,  80  N.  Y.  156,  aff'g  18  Hun,  466  (proceedings  fo 
contempt). 

84  Union  Bank  r.  Mott,  9  Abb.  Pr.  106,  17  How.  Pr.  353;  Commia 
sioners  of  Excise  v.  Purdy,  13  Abb.  Pr.  434,  36  Barb.  266,  22  How.  Pr.  506. 

35  Roosevelt  v.  Dean,  3  Cai.  105,  Col.  &  C.  Cas.  460. 

A  motion  to  vacate  on  the  papers  upon  which  the  order  was  made  concede 
the  truth  of  the  statements  contained  therein.  Ross  v.  Wigg,  34  Hun,  19-2 
6  Civ.  Pro.  Rep.  263. 

36Merritt  v.  Thompson,  3  E.  D.  Smith,  283  (where  a  letter  from  a  thin 
person  was  received  as  evidence  to  sustain  an  injunction).  See  article  oi 
Affidavits,  supra. 
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tions,*^  80  as  to  preclude  a  writing,  or  an  affida- 
t8  of  a  writing,  from  being  deemed  qualified  by 
L  affidavit  of  an  inconsistent  oral  agreement  or 
to  the  same  extent  as  upon  a  trial  at  law;  but 
t  is  not  on  that  account  necessarily  inadmissible. 

recollection,'] — The  judge  may  act  on  his  own 
•e  the  matter  in  controversy  is  what  took  place 
1  a  former  motion  in  the  cause,  if  the  minutes  or 
lot  conclude  the  question.^ 

I  irregvlarities.'] — To  set  aside  proceedings 
cal  irregularity,  a  clear  case  must  be  shown,^ 
party  should  be  held  to  strict  regularity  in  his 

nded  solely  on  a  technical  objection  should  be 
lefect  be  amendable  and  is  removed  before  the 
the  motion  is  one  that  ought  otherwise  to  have 
be  denial  should  be  without  costs.*^ 


ng  merits  of  action. —  Unconstitutionality  of 
►tion  should  not  be  granted  as  an  indirect  method 
\T  prejudging  an  issue  on  the  pleadings,  whether 
the  issue  be  a  proper  one  for  trial ;  **  except  when 
9  purpose  of  a  provisional  remedy,  or  to  deter- 
►f  law  as  to  the  jurisdiction  of  the  court 
aw  or  of  fact  fundamental  to  the  merits  of  the 
be  determined  on  motion  as  a  mode  of  precluding 
th  formal  trial,  nor  even  for  the  purpose  of  deny- 

loven,   14  Abb.  Pr.  56. 

ee.  Elliott  v.  Flatter,  43  Ohio  St.  198,  1  West.  Rep.  26, 

upreme  Lod^e,  6  N.  Y.  Supp.   122.      Where,  however,  it 

d^e  was  under  a  misapprehension,  the  Appellate  Division 

statement.      See  Farmers*  Nat.  Bank  v.  Underwood,   12 

r.  Y.  Supp.  600. 

e,  2  Wend.  254. 

nelly,  8  Pai^e,  415;  Sawyer  v.  Schoonmaker,  8  How.  Pr. 

in  to  set  aside  a  pleading  because  not  folioed  was  denied 

the  two  affidavits  on  which  the  motion  was  made  were 

ie,  etc.,  Ry.  Co.  r.  Carhart,  36  Hun,  288  (holding  it  error 

the  moving  party  upon  denying  his  motion). 

4,  supra,  as  to  countermanding  notice,  when  object  of  mo- 

ed. 

[ahove),  and  Stat  of  Pbockedinos. 
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ing  an  application  incidental  to  the  course  of  the  action.^  The 
court  or  judge  should  usually  avoid  passing  on  the  merits  when 
the  action  is  brought  up  only  on  motion. 

And  in  those  cases  where  a  motion  necessarily  involves  the 
merits  (as  is  often  the  case  on  motion  for  a  preliminary  injunc- 
tion, or  motion  for  judgment  on  the  pleadings),  the  court  at 
Special  Term  should  not  determine  the  unconstitutionality  of  a 
statute.** 

154.  Requiring  new  dciion.'} — Where  material  questions  of 
fact  are  presented  on  seriously  conflicting  evidence,  and  the  reliei 
sought  by  the  motion  could  be  appropriately  granted  in  a  ne\« 
action  brought  for  the  purpose,  in  which  those  questions  would 
be  determined,  not  on  ex  parte  affidavits,  but  by  common  law  evi 
dence  taken  on  a  trial,  the  court  has  a  discretionary  power  tc 
deny  the  motion  and  leave  the  party  to  his  remedy  by  a  fresl 
action,  even  though  the  necessary  parties  are  already  before  th< 
court;  and  this  should  be  done  where  the  motion  is  beyond  th< 
ordinary  course  of  interlocutory  proceedings,  and  granting  i 
would  determine  the  substantial  rights  of  the  parties  without  trial 

This  question  usually  arises  on  motions  to  set  aside  stipula 
tions,**^  discharges,**  releases,*^  etc.,  that  apparently  bar  the  pro 
gress  of  an  action.  But  the  principle  is  equally  applicable  h 
motions  after  judgment  to  set  aside  the  judgment  itself,*®  or  pro 
ceediiigs  had  under  it.*® 

155.  Another  action  pending,'] — The  pendency  of  another  actioi 
in  which  the  relief  sought  by  the  motion  can  be  administered 
does  not  as  matter  of  law  entitle  the  party  moved  against  to 
denial  of  the  motion,  unless  the  other  action  is  shown  to  be  in  ac 
other  court  having  exclusive  jurisdiction.^    But  the  court  shoul 

4SMcGuin  r.  Cace,  9  Abb.  Pr.  160;  and  see  paragraph  16,  supra, 

44Brien  r.  Clay,  1  E.  D.  Smith,  649;  People  I?.  Tweed,  63  N.  Y.  202,  f 
How.  Pr.  26;  Havemeyer  t?.  Ingersoll,  12  Abb.  Pr.  (N.  S.)  301. 

«Hill  t?.  Hermans,  59  N.  Y.  396;  Mut.  Life  Ins.  Co.  r.  O'Donnell,  1^ 
N.  Y.  275. 

46  Phillips  r.  Wicks,  38  N.  Y.  Super.  Ct.  74;  Union  Surety  Co.  r.  Sir 
34  Misc.  221,  68   N.  Y.   Supp.  942. 

*7  Remain  v.  Garth,  5  Supm.  Ct.  (T.  &  C.)  361. 

48  Marvin  v.  Marvin,  1  Abb.  N.  C.  372. 

40Hackley  r.  Draper,  60  N.  Y.  88,  aiTg  2  Hun,  623,  4  Supm.  Ct.  (T.  &  C 
614    (receiver's  sale).      Union  Surety  Co.  v.  Sire,  supra, 

60  See  Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  102  N.  Y.  464,  5  Eas 
Rep.  654;  Oneida  Bank  v.  Bonney,  101  N.  Y.  173;  8.  c,  8ub  nom.  Onei< 
Bank  v,  Herrenden,  4  N.  E.  Rep.  332. 
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f  a  sound  discretion  deny  a  motion  which  the 
an  action  renders  unnecessary.*^ 

^rder  not  res  adjudicata.l — The  decision  of  a 
motion,  though  unqualified,  is  not  res  adjudi- 
in  which  a  judgment  is,*^  at  least  unless  it  was 
ice,  or  after  the  trial  of  issues,  where  full  proofs 
the  order  thereon  was  not  discretionary;^  or, 
iecisively  and  conclusively  fixes  the  rights  of  the 
^termination  of  an  issue  which  ripens,  or  may 
ment" 

of  practice,  to  prevent  confusion,  the  unquali- 
a  contested  motion  heard  on  affidavits  is  suffi- 
denying  a  new  motion  in  the  same  action,  and 
I  parties,  on  the  same  or  substantially  the  same 
ng  any  of  the  same  relief.*^*  It  does  not,  how- 
motion  on  new  facts,*^  nor  does  it  bar  an  ac- 

)f  a  motion  in  one  action  may  be  regarded  as 
ing  a  similar  motion  on  the  same  facts  in  an- 

be  same  matter  is  pending  between  the  parties  in  chan- 
r  refusing  to  entertain  a  motion,  particularly  where  a 
necessary.     McLaren  t?.  McLaren,  6  Wend.  537. 
,  74  N.  Y.  370,  378;  Button  v.  Smith,  10  App.  Biv.  666, 

>hn,  26  N.  Y.  203  (reference  and  oral  proof).  In  Button 
[y.  666,  42  N.  Y.  Supp.  81,  the  court  considered  that  the 
.  St.  John,  supra,  had  been  much  limited,  and  would  not 
1,  the  decision  of  which  rested  in  the  court's  discretion. 
Walker,  73  Hun,  281,  26  N.  Y.  Supp.  296;  Matter  of 
\  245,  84  N.  Y.  Supp.  294;  Everett  v.  Everett,  180  N.  Y. 

ckalew,  82  N.  Y.  565;  Matter  of  Gall,  40  App.  Biv.  114, 
Williams  v.  Barkley,  165  N.  Y.  48. 

lusical  Courier  Co.,  103  App.  Biv.  386,  93  N.  Y.  Supp. 
Iwell,  86  App.  Biv.  670,  83  N.  Y.  Supp.  241,  where  the 
are  so  far  final  and  conclusive  that  when  they  are  sought 
lust  be  upon  new  facts,  or  matters  outside  of  the  scope 
ed  or  litigated,  or  which  might  have  been,  and  it  should 
e    form    the    rights    of    a    particular    party    has    been 

out  a  paragraph  in  an  answer,  not  appealed  from,  is 
tion  to  strike  out  a  similar  paragraph  in  an  amended 
Peaslee,  2  Misc.  673,  22  N.  Y.  Supp.  627;  s.  P.,  Oppen- 
pp.  Biv.  322,  46  N.  Y.  Supp.  765. 
)  172  (below)  as  to  Renewals, 
74  ihelow), 

I,  10  App.  Biv.  666,  42  N.  Y.  Supp.  81 ;  Blank  v.  Blank, 
MS  I?.  Monroe,  60  N.  Y.  St.  Rep.  237,  21  N.  Y.  Supp.  655; 
id,  1  Cow.  481,  496. 
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other  action  between  the  same  parties,  if  the  repetition  maj  b< 
deemed  vexatious." 

The  denial  of  an  irregular  motion,  because  not  made  befon 
the  proper  court  or  judge,  is  no  bar  to  a  subsequent  regular  mo 
tion  for  the  same  relief ; "  but  it  is  the  safer  practice  to  have  th< 
order  of  denial  qualified  by  saying  that  it  is  without  prejudio 
to  a  new  motion. 

157.  Irregularity  not  specified.'] — It  is  error  to  grant  a  mo 
tion  for  irregularity  not  specified;**  but  the  denial  of  such 
motion  may  be  without  prejudice  to  renewal ;  ^  or,  if  the  omis 
sion  has  not  misled,  the  court  may  allow  the  notice  or  order  t 
show  cause  to  be  amended,  and  require  the  party  moved  agains 
to  show  cause,  even  instanter.® 

158.  Unnecessary  motions.'] — A  motion  which  .is  wholly  ui 
uecessary,  as  for  instance  for  leave  to  do  an  act  which  the  part 
has  full  right  to  do  without  leave,  may  be  denied ;  ®  but  whei 
this  is  done  the  ground  of  denial  should  appear  in  the  order. 

A  motion  which  was  not  necessary  as  matter  of  strict  legi 
right,  as  for  instance  to  compel  the  reception  of  a  pleading  whic 
has  been  duly  served  and  returned,  should  not  be  denied  if  tl 
attorney  by  omitting  to  make  it  would  have  enabled  his  adversai 
to  claim  even  unsuccessfully  a  default  or  other  advantage  whic 
would  have  required  an  application  to  the  court  to  get  rid  of. 

A  motion  to  vacate  a  proceeding  on  the  records  of  the  ecu 
should  not  be  denied  merely  on  the  ground  that  the  proceedii 

MSchlemmer  r.  Myerstein,  19  How.  Pr.  412. 

BOMjorrison  t?.  Morrison,  16  Hun,  507;  Spelman  t?.  Teiry,  74  N.  Y.  44 
Carter  r.  Beckwith,  128  N.  Y.  312;  People  ex  reU  Warschauer  i?.  Dalt 
29  Misc.  154,  60  N.  Y.  Supp.  876,  affM  52  App.  Div.  626. 

60  See  paragraph  96,  supra;  Barker  v.  Cooke,  16  Abb.  Pr.  83,  40  Ba 
254,  25  How.  Pr.  190;  Sniffen  v.  Peck,  6  Civ.  Pro.  Rep.  (Browne)   188. 

Even  though  there  be  no  answering  affidavits.     Montrait  v,  Hutchins^ 
How.  Pr.  105. 

But  it  is  not  error  to  grant  such  a  motion  if  the  irregularity  was  specif 
in  the  moving  papers  (as  in  an  affidavit,  though  not  in  the  notice),  and  v 
met  by  counter-affidavits,  and  was  discussed  at  the  hearing  of  the  inoti< 
Livermore  v,  Bainbridge,  14  Abb.  Pr.   (N.  S.)   227. 

61  Macomber  v.  Mayor,  etc.,  of  N.  Y.,  17  Abb.  Pr.  35;  Livermore  t?.  Ba 
bridge  (above).    See  paragraph  173  {helow), 

62  Miller  r.  Kent,  59  How.  Pr.  321. 

e&  Contra,  Benjamin  v,  Murray,  28  How.  Pr.   193. 

64  Fredericks  v.  Taylor,  52  N.  Y.  596,  14  Abb.  Pr.  (N.  S.)  77;  Pattisou 
O'Connor,  23  Hun,  307. 
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icated  is  voidy  and  the  party  therefore  might  dia- 

)/  prayer  for  general  relief  on  contested  motions. 
lir^.] — Under  the  general  prayer  for  "other  and 
in  the  notice  of  motion,  the  court  has  power  to  give 
inst  those  appearing  and  opposing  the  motion,  as 
)sed  by  the  moving  papers,  and  fairly  substanti- 
le  moving  party  to  have  under  all  the  circum- 
jase,^  subject,  however,  to  the  rule  that  relief  on 
an  irregularity  not  specified  in  the  notice  should 
f  and  that  the  reUef  granted  should  be  allied  to 
br.«^ 

this  power  shall  be  exercised,  is  in  the  discre- 
irt  or  judge;  a  discretion  which,  when  exercised 
n,  or  by  a  judge  out  of  courts  may  usually  be  re- 
Ilate  Division,  but  which  cannot  be  reviewed  in  the 
Js,  even  on  the  ground  of  abuse.^ 

rinciples  governing  discretion.'] — The  chief  rules 
I  guide  the  exercise  of  this  discretion,  where  the 
clearly  showed  the  grounds  for  relief,  and  the 
ippeared  and  has  had  full  opportunity  of  opposi- 
ows: 

)rayer  will  avail  — 

>ving  attorney  has  merely  mistaken  the  form  of 
d  that  which  is  desired  under  the  general  prayer 
ally  more  unfavorable  to  the  adverse  party  than 
ras  warned  in  the  notice  would  be  asked,  as  where 
aside  the  summons  because  the  complaint  departed 
of  asking  that  the  complaint  be  set  aside  for  such 


Kamp,  69  N.  Y.  212;  Matter  of  Nincrara  Falls,  etc.,  Co.,  121 
Cuming.  165  id.  91;  Erisman  r.  Pidcock,  62  How.  Pr.  327, 
17  (above). 

Hyatt,  46  N.  Y.  259   (dictum)  ;  Matter  of  Rhinebeck,  etc., 

42,  aff'f?  8  Hun,  34;  King  v.  Barnes,  61  Hun,  650,  4  N.  Y. 

ti  V.   Kanouse,  2   Abb.  Pr.   390;  .Bissell   v.   N.   Y.   C  etc., 

5;  Schultheia  v.  Mclnemy,  27  Abb.  N.  C.  193,  13  N.  Y.  Supp. 

Russian  Co.,  27  Misc.  96,  67  N.  Y.  Supp.  679. 

»ks  r.  Coe,  111  App.  Div.  337;  Boston  Nat.  Bank  v.  Armour, 

Y.  Supp.  22. 

Tyatt,  46  N.  Y.  259,  and  kicidred  cases,  are  superseded. 

apham,  14  How.  Pr.  360. 
notice  of  motion  asked  that  proceedings  of  a  defendant  in 
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2.  Where  the  moving  attorney  has  specified  in  his  notice  the 
end,  but  not  the  necessary  means  or  intermediate  steps/^  as  where 
he  moves  for  judgment  on  the  pleadings,  but  has  not  mentioned 
ihe  striking  out  of  an  answer,  which  may  be  necessary  to  that 
reeult,^^  or  moves  to  add  a  party,  but  has  not  mentioned  the  neces- 
sary amendment  of  the  recordJ^  But  the  omission  to  ask  leave 
to  renew,  on  renewing  a  motion,  is  an  exception  to  this-rule- 

3.  Where  he  has  specified  the  essential  relief,  but  not  added 
a  legal  consequence  necessarily  incidental  thereto.^^ 

tort  who  had  appeared  as  if  adult  and  proved  his  infancy  on  the  trial  and 
prevailed,  be  amended  by  appointment  of  guardian  ad  Uiern,  etc.,  nunc  pro 
iunCy  instead  of  asking  that  his  appearance  and  answer  be  struck  out  and 
subsequent  proceedings  vacated.    Boylen  t?.  McAvoy,  29  How.  Pr.  278. 

So,  under  notice  of  motion  to  quash  a  writ,  and  for  genera]  relief,  the  writ 
may  be  superseded.  Ferguson  v,  Jones,  12  Wend.  241;  Steams  r.  Kenvon, 
6  Hill,  619. 

So,  under  notice  of  motion  to  admit  the  landlord  as  defendant  in  ejectment, 
and  for  general  relief,  he  may  be  admitted  to  defend  jointly  with  the  tenant. 
Jackson  v.  Stiles,  1  Cow.  134. 

So,  under  a  notice  of  motion  to  set  aside  a  referee's  report  as  lacking  spe- 
cific findings,  and  for  general  relief,  the  report  may  be  referred  back  for  cor- 
rection. Van  Slyke  r.  Hyatt,  46  N.  Y.  259;  Schultheis  r.  Mclnemy,  27  Abb. 
N.  C.  193,  13  N.  Y.  Supp.  684. 

Under  a  motion  to  vacate  and  set  aside  an  order,  and  for  general  relief, 
the  order  may  be  modified.    Ives  v.  Ives,  80  Hun,  136,  29  N.  Y.  Supp.  1053. 

IJnder  a  notice  of  motion  to  compel  defendant  to  accept  service  of  the  com- 
plaint, or  for  such  other  relief  as  the  court  might  grant,  anf  order  may  be 
made  to  open  plaintiff's  default  in  service  thereof  and  granting  leave  to  serve 
the  complaint.    Smith  r.  Gourand,  76  Hun,  343,  27  N.  Y.  Supp.  717. 

So,  under  notice  of  motion  to  strike  out  part  of  an  answer  as  sham,  and 
for  judgment  on  account  of  the  frivolousness  of  the  remainder  and  for  gen- 
eral relief,  the  court  (under  Code  Pro.,  {  244,  corresponding  to  Code  Ov. 
Pro.,  $511,  which  contains  some  additions),  directed  defendant  to  satisfy  to 
plaintiff  the  amounts  admitted  by  the  answer.  Fosdick  t?.  Groff,  22  How.  Pr. 
158.     But  this  is  perhaps  an  extreme  case. 

So,  under  a  notice  of  motion  to  strike  out  a  pleading,  error  in  mentioning 
as  the  section  of  the  Code  relied  on,  the  section  that  relates  to  making  more 
definite  and  certain,  may  be  disregarded.     Blake  v  Eldred,  18  How.  Pr.  240. 

So,  where  an  answer  contained  two  defenses,  and  plaintifif  moved  for  judg- 
ment for  frivolousness  of  the  answer;  and  one  defense  was  held  good  and  the 
other  frivolous  —  held^  that  the  latter  defense  might  be  stricken  out  under  the 
general  prayer.  Hecker  r.  Mitchell,  5  Abb.  Pr.  453.  (But  under  more  recent 
practice,  the  motion  would  be  denied  and  the  plaintiff  left  to  his  demurrer 
to  the  insufficient  defense.) 

So,  under  a  notice  to  set  aside  a  judgment  for  irregularity  in  adjusting 
costs  without  notice,  the  court  may  direct  the  judgment  to  be  amended. 
Potter  r.  Smith,  9  How.  Pr.  262;  Tracy  t?.  Humphrey,  1  Code  Rep.  (N.  S.) 
197;  McLean  r.  Hoyt,  56  How.  Pr.  351. 

70  Thus,  under  a  notice  of  motion  to  set  aside  a  judgment  and  let  defendant 
in  to  defend,  it  is  error  to  refuse  to  open  the  default  as  well  as  the  judgment 
merelv  because  the  notice  did  not  say  default.  Beatty  t?.  O'Connor,  106  Ind. 
81,  6  N.  E.  Rep.  881. 

TiKreitz  r.  Frost.  5  Abb.  Pr.   (N.  S.)   277. 

T2  Walkenshaw  f.  Perzel,  7  Robt.  606,  32  How.  Pr.  310. 

78  Thus,  under  a  notice  of  motion  to  set  aside  taxation  oa  costs,  the  court 
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usked  more  than  he  is  entitled  to,  the  part  he  is 
b©  granted^* 

rf  granted  be  qualified  by  reserving  a  right  to 
y,  as  for  instance  giving  him  leave  to  proceed 
ment  set  aside,  co-relative  relief  may  be  given 
rty,  as  for  instance  to  appear  and  demand  a  copy 
^*  The  moving  party,  if  he  has  asked  for  general 
.  to  be  put  to  a  fresh  motion  even  for  distinct 
►ught  to  have  if  the  granting  of  his  specific  prayer 


hat  the  notice  does  not  ask  for  costs,  does  not 
grant  them,  if  the  motion  is  opposed;  ^®  but  they 
on  this  ground." 

hand,  a  substantially  different  relief,  essentially 
5  to  the  adverse  party,  though  it  might  have  been 
F  same  facts,  should  not  usually  be  granted.  Thus 
f  motion  to  stay  execution  and  for  general  relief, 
not  be  vacated.^® 


judgment  for  costs  entered  upon  the  taxation.     Jones  v. 

(It  may  be  inferred  from  the  language  of  the  court  In 

i  was  a  prayer  for  general  relief,  though  the  fact  is  not 

tte,  86  App.  Div.  592,  83  N.  Y.  Supp.  1017.  (Motion  to 
id  for  leave  to  serve  appearance;  order  granted  allowing 
dis  appearance,  that  defendant  have  twenty  days  to  serve 
le  judgment  stand  as  security,  but  that  all  proceedings 
i  until  after  trial.    Held,  proper.) 

ce  of  motion  to  set  aside  the  proceedings,  including  sum- 
t,  on  the  ground  of  a  variance  between  the  two,  and  for 
omplaint  may  be  set  aside.  Ridder  r.  Whitlock,  12  How. 
V.  French,  10  Misc.  202,  30  N.  Y.  Supp.  945.  Compare 
^reg.  103. 

i  of  motion  to  set  aside  a  judgment  and  for  general  relief, 
hat  if  plaintiff  does  not  stipulate  *    "vaive  part  of  the  re- 
it  only  for  what  he  is  entitled  t^      %  shall  be  set  aside. 
I.  R.  Co.,  67  Barb.  385. 
,  10  Abb.  N.  C.  60. 
11  Hun,  230. 

ce.  See  also  paragraph  165  {helow). 
r  to  show  cause  why  security  for  costs  should  not  be  or- 
nissing  the  complaint  is  improperly  granted.  Requard  v. 
},  43  N.  Y.  Supp.  1066.  So  under  a  motion  for  an  order 
1  an  original  complaint  so  as  to  make  it  conform  to  tlie 
other  relief,  it  would  be  improper  to  grant  an  order  strik- 
nt  or  setting  aside  its  service.  The  court  say :  "  Under  a 
relief  upon  a  motion,  every  possible  relief  Rhould  not  he 
Id  be  allied  to  what  is  asked  for,  and  not  entirelv  distinct 
\  Nat.  Bank  v.  Armour,  50  Hun,  176,  3  N.  Y.  Supp.  22. 
motion  to  strike  out  an  answer,  and  for  such   further 
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It  is  not  proper  to  grant  aflSrmative  relief  to  the  party  opposing 
the  motion,  upon  matters  appearing  in  the  opposing  papers.™ 

161.  Power  of  court  upon  decision  of  contested  motions  to  give 
appropriate  relief.] — In  the  absence  of  a  prayer  for  general  re- 
lief,  where  the  parties  have  appeared  and  have  been  fully  heard, 
the  court  have  power  to  grant  relief  extending  beyond  that  specified 
in  the  notice,  if  such  additional  relief  is  germane  to  the  subject 
involved.*^ 

162.  Amplifying  order,  beyond  r^tice.'] — Where  no  one  ap- 
pears in  response  to  a  notice  or  order  to  show  cause,  the  proper 
practice  is  to  confine  what  is  granted  by  the  order  within  what 
is  specifically  asked  or  clearly  implied  in  the  notice  or  order  to 
show  cause.®^  If  the  moving  party  claims  that  other  details  are 
implied,  it  is  generally  enough  to  leave  him  to  his  claim  that 
they  will  be  equally  implied  in  the  same  terms  in  the  order. 

163.  Amending  irregularity  to  defeat  motion  founded  on  it,] — 
Unnecessary  or  dilatory  motions  founded  on  irregularity,  if  tech 
nically  well  founded,^  are  commonly  met  by  allowing  an  amend 
ment  to  cure  the  irregularity  if  it  be  amendable.®*     Whether  the 

"order"  etc. — held,  that  judgment  could  not  be  granted.  Darrow  r.  Millei 
6  How.  Pr.  247,  3  Ck)de  Rep.  241. 

Alexander  v,  Esten,  1  Cai.  152  (court  refused  to  set  aside  judgment,  be 
cause  the  notice  merely  asked  to  set  aside  execution ) . 

Thus,  under  a  notice  of  motion  to  strike  out  specified  parts  of  a  plead inj 
and  for  general  relief,  the  whole  should  not  be  struck  out.  Mott  v,  Burnett 
2  E.  D.  Smith,  50.    So  held  reversing  the  order  in  this  respect. 

Thus,  under  notice  of  a  motion  to  vacate  an  order  of  arrest  and  for  genera 
relief,  to  reduce  bail  would  be  irregular.  Smith  t?.  Spalding,  3  Robt.  615;  3( 
How.  Pr.  339. 

In  White  v.  Allen,  3  Oreg.  103,  it  was  held,  that  if  the  motion  contains  bu 
a  single  specification,  and  includes  some  matters  that  ought  not  to  be  stnic 
out,  the  whole  motion  must  be  denied. 

TO  Jones  V.  Burgess,  109  App.  Div.  888;  Garcie  t?.  Sheldon,  3  Barb.  232. 

80  King  t?.  Barnes,  61  Hun,  550,  4  N.  Y.  Supp.  247;  Headings  t;.  Gavett 
86  App.  Div.  592,  83  N.  Y.  Supp.  1017. 

81  Even  to  the  matter  of  costs.  Smith  t?.  Fleischman,  17  App.  Div.  535 
45  N.  Y.  Supp.  553;  Ropfers  t;.  Toole,  11  Paige,  212;  Northrop  t?.  Van  Duser 
6  How.  Pr.  134,  3  Code  Rep.  140;  Matter  of  Radam  Microbe  Killer  Co 
114  App.  Div.  199. 

82  Jones  v.  Williams,  4  Hill,  34;  Alvord  r.  Beach,  5  Abb.  Pr.  451;  Map< 
17.  Brown,  14  AJ[)b.  N.  C.  94;  Matter  of  Suburban  R.  T.  Co.,  16  id,  152;  Kissai 
V.  Marshall,  10  Abb.  Pr.  424;  Sherman  v,  Fream,  8  Abb.  Pr.  33;  Millban 
17.  Broadway  Bank,  3  Abb.  Pr.  (N.  S.)  223. 

83  Jurisdictional  defects,  and  some  others  which  radically  alter  the  proceoi 
ing,  are  not  thus  curable.     For  instances  see  Harris  17.  Durkee,  50   N.    1 
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lid  be  made  instanter,  and  the  motion  denied  with- 

motion  should  be  granted  either  with  or  without 

on  that  the  party  moved  against  does  not  amend 

ime,  or  with  leave  to  the  party  moved  against  to 

I  application  for  amendment,  are  usually  questionb 

of  the  court;  and  they  commonly  turn  on  whether 

or  proposed  amendment  is  such  that  party  object- 

y  entitled  to  regular  notice  of  a  motion  involving 

allowing  amendment.®* 

c;e.]  —  The  power  of  the  court  to  order  a  reference 
termination  of  a  motion,  or  to  take  evidence,  etc., 
d,  although  not  invoked  by  the  prayer  for  relief 
^  The  effect  of  such  an  order  of  reference  is  to 
aring  until  the  coming  in  of  the  referee's  report^ 
aay  be  brought  on  for  a  hearing  at  a  Special  Term, 
nt  to  the  judge  who  made  the  order  of  reference.^® 
proceeding  on  such  a  reference,  and  upon  the 
or  to  review  it,  will  be  considered  in  connection 
Bs  AND  Issues. 


i 


-Costs   are  not  usually  granted   to  the  moving 
ed  for  in  the  notice  or  order  to  show  cause.^ 

f  time  for  decision  of  motion  as  to  arrest,  at- 
junction,'] — Under  the  New  York  statute  it  is 
court  or  judge  to  whom  application  is  made  to 
modify,  or  set  aside  any  order  of  arrest,  injunc- 
^arrant  of  attachment,  to  decide  the  same  within 
IT  it  is  submitted  for  decision.^ 

erbolowaky  v.  Greenwich  Ins.  Co.,  14  Abb.  N.  C.  96.     Com- 
k,  2  How.  Pr.    (N.  S.)   360. 
ion,  3  Barb.  232. 

be  so  exercised  in  extraordinary  cases.  See  Wamsley  v, 
Hun,  549,  23  N.  Y.  Supp.  85;  Woodward  v,  Musgrave,  14 
N.  Y.  Supp.  830. 

r  Co.,  45  App.  Div.  575,  61  N.  Y.  Supp.  404. 
IX,  1  Monthly  L.  Bui.  91;  Palmer  t\  Mulligan,  2  Cai.  380. 
r  paragraph  162  {above).    If  costs  of  the  motion  are  asked 
I  motion  shouM  award  costs.    Gardenier  r.  Eldred,  4  Misc. 
).  870. 

LS  power  to  award  costs  to  the  moving  party,  although  not 
ed.    Jones  r.  Cook,  11  Hun,  230. 
iv.  Pro.,  5  719. 

merely  directory,  and  non-compliance  furnishes  no  ground 
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167.  Who  must  watch  for  deqision.'\ — A  party  who  applies 
to  the  court  and  has  a  decision  in  his  favor  is  bound  to  take  no- 
tice of  it,  and  cannot  claim  that  he  was  entitled  to  lie  by  until 
the  other  should  give  him  notice  of  it.  Thus  if  a  plaintiflF,  un- 
successful on  the  trial,  obtains  an  order  for  new  trial,  defend- 
ant is  not  bound  to  give  him  notice  thereof  in  order  to  move  to 
dismiss  the  action  for  non-prosecution  of  the  new  trial.^  On  the 
other  hand,  if  a  defendant,  unsuccessful  on  the  trial,  obtains  an 
order  for  a  new  trial,  he  must  serve  a  copy  of  the  order,  if  he 
would  afterward  move  to  dismiss  for  non-prosecution.*® 

A  party  against  whom  a  decision  is  had,  on  thB  application 
of  his  adversary,  is  not  bound  to  take  notice  of  it,  but  may  wait 
before  acting  on  it  till  he  is  served  with  a  copy  of  the  order.®* 
This  however  does  not  require  formal  notice  of  the  decision  on 
a  preliminary  objection,  reserved  for  decision  pending  adjourn- 
ment, nor  justify  contempt  of  an  order  of  which  one  has  actual 
notice.®^ 

Where  a  party  obtains,  on  his  own  application,  an  order  in 
his  owTi  favor,  with  conditions  in  his  adversary's  favor,  as  where 
a  motion  is  granted  on  payment  of  costs,  or  performance  of  any 
other  act  within  a  limited  time,  the  order  is  regarded  as  in  his 
favor,  under  these  rules,  and  he  must  take  notice  of  the  condi- 
tion and  secure  its  benefit  without  relying  on  service  of  a  no- 
tice of  the  decision  from  his  adversary.®* 

for  vacating  the  order.  It  seems  that  the  proper  remedy  is  by  mandamus 
to  the  judge.  Hupfel  r.  Schoemig,  34  N.  Y.  Super  Ct.  47*6.  Same  principle, 
Matter  of  Clark,  168  N.  Y.  427. 

It  has  been  held  that  orderin^^  a  reference  (pending  the  motion),  to  report 
evidence  and  opinion,  takes  the  case  out  of  this  statute.  StafTord  r.  Ambs, 
8  Abb.  N.  C.  237. 

«»  Jack^ion  r.  Johnson,  7  Cow.  419;  Robb  v.  Jewell,  6  How.  Pr.  276,  277. 

fO  Jackson  r.  Wilson,  9  Johns.  205;  Robb  r.  Jewell,  6  How.  Pr.  276. 

»i  Id.  Johnson  v.  Green,  3  Abb.  Pr.  (N.  S.)  342  (where  an  inquest  was  set 
aside  because  the  order  placing  the  cause  on  the  **  short  cause  "  calendar  had 
not  been  served  upon  the  defendant.  Per  Van  Vorst,  J. :  **  It  is  the  duty  of 
an  attorney  obtaining  an  order  in  an  action,  to  serve  a  copy  of  it  on  the 
opposite  attorney,  in  all  cases  where  the  rights  of  the  other  party  may  be 
affected  or  prejudiced  by  any  proceedings  taken  under  the  order.  Until  the 
order  has  been  served  no  active  proceedings  can  be  taken  under  it.  An 
attorney  conducting  a  cause  has  the  right  to  manage  it  according  to  the 
general  rules  and  practice  of  the  court,  without  reference  to  any  order  which 
may  be  obtained  interfering  with  his  client,  or  the  ordinary  conduct  of  the 
cause,  until  a  party  obtaining  an  order  against  him  serves  a  copy  of  it,  so 
as  to  give  him  an  opportunity  to  prepare  to,  meet  the  exigencies  of  the 
order.    This  is  especially  true  with  regard  to  orders  obtained  by  default  " ) . 

»2  Baker  r.  Stephens,  10  Abb.  Pr.   (N.  S.)    1.     See  paragraph  130   (above) 

M  Willink  V.  Renwick,  22  Wend.  608. 


dT 


COMMON  FOBMS. XIV.     MOTIONS. 


167 


VII.    Rehearing. 

ing  and  renewal  distinguished.'} — A  rehearing  is 
fument^  (preceded,  if  a  decision  has  been  had,  by 
the  decision  for  the  purpose),  and  the  re-argument 
the  same  notice  and  moving  papers  upon  which 
^ument  was  had.^ 

JO  move  is  limited  and  has  elapsed,  the  court,  even 
^ase  where  it  could  not  enlarge  the  time,  and  there- 
grant  leave  to  renew,  may  allow  a  rehearing  of  tho 
i.^  But  the  power  to  allow  a  rehearing  will  not 
fter  the  time  to  appeal  from  the  order  has  expired, 
le  error  of  law  is  disclosed  for  the  first  time  by 
decision  of  the  highest  court ®^ 
red  to  bring  in  new  facts,  new  parties,  or  a  new 
ief,  a  rehearing  or  a  re-argument  is  not  the  rem- 
must  be  a  renewal,  that  is,  a  new  motion,  pro- 
new  notice,  and  (if  new  facts  are  to  be  adduced, 
notified)  upon  new  or  additional  motion  papers.^ 
new  does  not  confer  a  right  which  is  vested  in 
to  escape  the  effect  of  a  repealing  statute  framed 
ttd  hearing,  and  which  alters  the  law  upon  which 
1  was  based,  and  therefore  the  second  motion  is 
by  the  statute  in  force  when  it  is  made,  the  same 
e  first  motion  of  its  kind.^ 


>e  relieved  from  an  order  on  the  ground  that  the  same  was 
[stake,   inadvertence,   surprise,   or   excusable  neglect    (Code 

is  not  an  application  for  a  rehearing,  but  is  in  part  an 
>ding,  maintainable  without  previous  leave  of  court.     Mat- 
18  App.  Div.  230,  62  N.  Y.  Supp.  793. 
sr,  109  App.  Div.  637,  540,  96  N.  Y.  Supp.  566;  Seletsky  r. 

44  App.  Div.  632,  60  N.  Y.  Supp.  405. 

,  24  Hun,  228  (rehearing  denied  where  it  was  sought  upon 

n1  case). 

,  6  Robt.  532    (rehearing  denied  where   it  was  sought  to 

jnt  facts  tending  to  establish  the  fraud  on  which  the  order 

originally  obtained,  but  vacated  upon  the  former  hearing). 
m  had  been  originally  denied  upon  a  preliminary  objection, 
r  the  court  considered  an  aflSdavit  submitted  in  opposition. 
31  Hun,  96,  30  N.  Y.  Supp.  616. 
ieldon,  5  Sandf.  667. 

farchmedt,  39  Misc.  794,  81  N.  Y.  Sunp.  317;  Re  Silliman, 
J.  Y.  Supp.  267 ;  Megary  r.  Shipley,  72  Md.  33. 
d  V.  Bennett,  8  N.  Y.  Supp.  910,  30  St.  Rep.  302;  Conlen  r. 
iv.  637,  540,  96  N.  Y.  Supp.  566   (order  denying  motion  to 
s  is  appealable), 
[octon  Stone  Road,  25  Hun,  13. 
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169.  Rehearing,  when  allowed.'\ —  It  is  in  the  discretion  of 
the  court  or  judge,  after  having  heard  a  contested  motion,  to 
allow  a  re-argument  for  good  cause  ;^  but  the  only  recognized 
ground  for  so  doing,  after  decision  once  arrived  at,  is  that  the 
decision  has  been  reached  under  an  obvious  misapprehension, 
by  the  court  or  judge,  of  the  papers  or  of  the  law  applicable/ 

170.  Mode  of  obtaining  rehearing,'] — To  obtain  a  rehearing 
when  not  spontaneously  ordered  by  the  court  or  judge,  a  motion 
therefor  should  be  made  before  the  court  or  judge  before  whom 
the  original  hearing  was  had  (if  in  the  first  district,  before 
Special  Term,  Part  I,  and  the  justice  there  presiding  will  refer 
the  motion  to  the  justice  who  heard  the  original  motion);'  and, 
if  granted,   the  motion   (unless  otherwise  directed)    stands  for 


iThis  principle  doea  not  apply  to  a  final  order  in  a  special  proceeding; 
nor  to  such  proceedings  in  an  action  as  may  result  in  an  order,  but  in 
reality  are  decisive  of  the  controversy.  See  paragraph  156,  supra;  Aldridge 
V.  Walker,  73  Hun,  281,  26  N.  Y.  Supp.  936. 

2  Holies  17.  Duff,  56  Barb.  567. 

In  Matter  of  Nat.  Gramophone  Co.  87  App.  Div.  76,  83  N.  Y.  Supp.  1087, 
it  was  held  that  the  Special  Term,  after  confirming  the  report  of  a  referee, 
and  directing  a  payment  by  a  receiver  to  his  attorney,  mav  grant  an  order  to 
show  cause  why  such  payment  should  not  be  stayed  and  lor  other  relief,  and 
tliat  upon  the  return  thereof,  it  may  properly  direct  a  re-submission  of  the 
whole  matter  and  vacate  its  previous  order  for  payment. 

"  There  are,"  says  Pearson,  J.,  in  In  re  May,  ex  parte  House  ( Chan.  Div., 
1883),  49  L.  T.  R.  (N.  S.)  770,  "two  well-known  matters  of  practice  which 
are  too  well  settled  in  this  court  for  any  one  to  dispute  them.  One  is  that 
no  judge  of  first  instance  can  rehear  an  order  made  by  another  judge,  or  even 
by  himself  after  it  has  been  passed  and  entered;  and  the  other  is,  that  if 
under  any  circumstance  it  is  right  and  proper  that  a  matter  which  has  been 
disposed  of  should  be  reheard,  that  rehearing  can  only  take  place  upon  leave 
being  obtained  from  the  court  according  to  the  regular  forms  and  practice  of 
the  court  upon  such  materials  being  produced  to  show  the  court  that  there 
may  have  been,  at  all  events,  a  miscarriage  of  justice  on  the  former  occasion." 

In  Banks  v.  Carter,  7  Daly,  417,  Daly,  C.  J.,  said:  "A  reargument  is 
granted  only  where  some  question  decisive  of  the  case  and  duly  submitted  by 
counsel  was  overlooked,  or  where  the  decision  is  in  conflict  with  an  express 
statute  or  a  controlling  decision  to  which  attention  was  not  called  by  counsel 
(Curley  «?.  Tomlinson,  6  Daly,  283)." 

For  illustrations  of  the  mode  in  which  this  discretionary  power  is  com- 
monly exercised,  see  Matter  of  Crane,  81  Hun,  96,  30  N.  Y.  Supp.  616; 
Averill  v.  Barker,  44  N.  Y.  St.  Rep.  542;  Price  v.  Price,  22  Abb.  N.  C.  299, 
2  N.  Y.  Supp.  796;  Webb  v.  Groom,  6  Robt.  632;  Merrill  v.  Merrill,  11  Abb. 
Pr.  (N.  S.)  74;  Taylor  v.  Grant,  36  N.  Y.  Super.  Ct.  259;  Coleman  r.  Liv- 
ingston, id.,  231;  Butterfield  v.  Radde,  40  id.,  169;  Produce  Bank  r.  Morton, 
42  id.,  124;  Krom  v.  Lew,  6  Supm.  Ct.  (T.  &  C.)  253;  Guidet  v.  Mayor,  etc., 
of  N.  Y.,  37  N.  Y.  Super.  Ct.  124 ;  Weston  r.  Ketchum,  39  id.  552. 

8  There  is  a  dictum  in  Matter  of  Blackwell,  48  App.  Div.  230,  62  N.  Y. 
Supp.  793,  that  an  application  for  leave  to  renew  may  be  made  to  the  court. 
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original  notice  and  papers,*  as  if  it  had  not  yet 
^'otice  of  motion  for  leave  to  re-argue  may  be 
otice  of  re-argument  in  case  leave  be  granted.^ 
er  to  show  cause.® 

eard.'] — Where  a  rehearing  is  allowed  by  open- 
B  rehearing  as  to  the  party  who  took  it  must  be 
Ts  on  which  the  default  was  taken.^  So  also 
ing  of  a  contested  motion  is  allowed,  the  court 
re  additional  papers  in  support  of  the  motion, 
ing  on  such  papers  must  give  a  new  notice  of 
an  order  to  show  cause  dispensing  therewith. 

Vin.    Renewals. 

estridion  on  renewals.'] — A  motion®  having  been 
ed,  whether  by  the  court  or  a  judge,  the  same 

109  App.  Div.  537,  640,  96  N.  Y.  Supp.  566.     An  order 
nt  is  not  appealable.     Tucker  v,  Dudley,   104  App.  Div. 
355. 
f,  56  Barb.  567,  the  court  said:     "It  generally  happens 

the  motion  for  leave  to  re-argue  involves  the  re-argument 
B  it  is  of  course  an  unnecessary  waste  of  time  and  labor, 
otion  for  leave,  to  hear  counsel  again  on  the  re-argument 
e  of  having  them  again  go  over  the  same  reasoning  and 

have  addressed  to  the  court.  But  where  the  court  grants 
(  ground  that  there  is  a  decision  or  principle  of  law  which 
,  and  which  would  have  had  a  controlling  effect,  or  that 
Apprehension  of  fact,  without  having  heard  counsel  either 
or  extent  of  the  principle  of  law,  or  as  to  the  controlling 
le,  decision,  or  misapprehension  of  facts,  then  the  re-ar- 
id  in  order  to  allow  counsel  to  be  heard  on  those  points. " 
nted  for  an  actual  re-argument  because  a  principle  of  law 

on  which  counsel  had  not  been  heard.     See  also  Andrews 
.  C.  92. 
77. 

rrason,  8  Cow.  135  (where  the  court  refused  to  allow  the 
otion  to  open  a  default  changing  place  of  trial,  to  intru- 
ivit  showing  twenty  witnesses  in  addition  to  the  number 
inal  affidavit.  The  court  said:  "The  mover  cannot,  as  of 
f  of  his  advantage  to  eke  out  the  original  ground  of  his 
ply  to  the  motion  of  his  adversary  who  comes  to  open  the 

t  renewals  without  leave  does  not  apply  to  motions  dls- 
Bowman  v.  Sheldon,  5  Sandf;  657;  Thompson  v.  Erie 
(N.  S.)   233. 

to  a  judge's  order,  obtained  ew  parte,  and  subsequently 
he  insufficiency  of  the  papers  upon  which  it  was  rrnnted: 
another  order  may  be  made  without  leave.     Skinnpr  r. 

34  N.  Y.  Supp.  748. 
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party*  cannot  make  a  fresh  motion  for  the  same  or  substantially 
the  same  relief,  upon  the  same  facts,^^  though  supported  by  fresh 
evidence,  nor  upon  facts  existing  when  the  former  motion  was 
made,^^  unless  by  leave  of  the  court^^  or  judge. 

This  rule  does  not  apply  to  a  motion  to  vacate  a  provisional 
remedy  based  upon  afBdavits,  after  denial  of  a  motion  to  vacate 
upon  the  papers  upon  which  it  was  granted.^' 

173.  Renewal  on  same  facts,  when  allowable; —  leave.] — 
The  court  or  judge  by  whom  a  motion  has  been  denied  in  whole 
or  in  part,  or  granted  subject  to  conditions,  has  power  to  grant 
leave  to  renew  it  upon  the  same  facts,  except  where  it  would 
have  the  effect  to  extend  the  time  for  making  the  motion  after 
the  time  has  passed,  in  a  case  where  there  is  no  power  to  extend 
the  time.^*  If  there  is  nothing  to  raise  a  suspicion  of  unfairness, 
it  is  proper  to  grant  such  leave,^**  as  well  when  the  first  motion 
was  denied  for  formal  or  technical  defects,"  as  where  it  was 
denied  for  insufficiency  of  proof,  and  further  and  sufficient  evi- 
dence appears  to  have  been  since  discovered." 

•  The  rule  does  not  preclude  an  application  by  a  different  party.  See  New 
Jersey  Zinc  Co.  v.  Blood,  8  Abb.  Pr.  147,  where  it  waa  held  that  the  denial  ol 
a  motion  for  a  change  of  place  of  trial,  made  by  one  defendant,  does  not 
prejudice  the  right  of  another  defendant  (subsequently  served  with  summons, 
and  not  a  party  to  the  former  motion)  to  make  a  similar  motion. 

10  Oppenheim  r.  I^ewis,  20  App.  Div.  3.32,  46  N.  Y  Supp.  765 ;  People  ea?  rel. 
Piatt  V,  Canvassers,  74  Hun,  179,  26  N.  Y.  Supp.  345;  Manhattan  R.  Co.  r. 
Klipstein,  84  Hun,  679,  32  N.  Y.  Supp,  729. 

Bank  of  Havana  v.  Moore,  5  Hun,  624  (affirming  an  order  denying  a  second 
application  made  without  leave  on  the  same  facts). 

Schlemmer  v.  Myerstein,  19  How.  Pr.  412  (where,  upon  denying  a  second 
application  made  without  leave  on  same  facts,  for  an  attachment  wnere  th^ 
attachment  granted  on  the  former  application  had  been  vacated  by  anothei 
court,  after  argument,  the  court  said:  "The  defendant  is  not  to  be  continu 
ally  vexed  by  the  same  application;  nor  are  the  same  or  different  tribunal; 
to  hear  and  decide^ upon  the  same  matters  more  than  once  "). 

The  rule  applies  to  motions  for  a  commission  to  examine  witnesses.  Alien 
V.  Gibbs,  12  Wend.  202;  Dollfus  r.  Frosch,  5  Hill,  493. 

nPattison  v.  Bacon,  12  Abb.  Pr.  142,  21  How.  Pr.  478;  Willet  v.  Fayer 
weather,  1  Barb.  72;  Lovell  v.  Martin,  12  Abb.  Pr.  178. 

12  Jay  V.  De  Groot,  2  Hun,  205;  Klumpp  r.  Gardner,  44  Hun,  515,  9  N.  Y 
St.  Rep.  355;  Sheehan  r.  Carvalho,  12  App.  Div.  430,  42  N.  Y.  Supp.  222; 
Seaman  v.  McReynolds,  52  N.  Y.  Super.  Ct.  543. 

13  See  Thalheimer  v.  Havs,  42  Hun,  93;  Hawkins  v.  Pakas,  44  App.  Div 
395,  60  N.  Y.  Supp.  1108.  * 

14  See  paragraph  4,  p.  49.  of  this  volume ;  White  v.  Monroe,  33  Barb.  650 

15  Mitchell  r.  Allen,   12  Wend.  290. 

ioMacoml)er  i'.  Mayor,  etc.,  of  N.  Y.  17  Abb.  Pr.  35  (omission  to  specifj 
irregularity  in  order  to  show  cause). 

Dollfus  r.  Frosch,  5  Hill.  403.  40  Am.  Dec.  368  (motion  for  commiasion)  ; 
Marvin  r.  Lewis,  12  Abb.  Pr.  4S2. 

IT  Devlin  v.  Hope,  16  Abb.  Pr.  314. 
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ble  order,  made  on  a  renewal  upon  the  same  f  acts, 
ng  previously  asked,  is  not  void  for  want  of  power 
ind  to  deny  the  second  motion  for  want  of  power 
leave  has  not  been  had  is  error.*® 

is  made  before  a  court  held  by  a  single  judge, 
same  judge  who  heard  the  original  motion.*^ 

leave  to  renew  a  motion  on  facts  which  existed 
:he  original  motion,  should  be  required  to  show 
excuse  for  not  presenting  them  then,  to  justify 
iting  a  renewal.** 

>oe,  33  Barb.  650;   Tone  r.  Brace,  Clarke,  503;   RiggB  v, 

ro. 

,  13  Wkly.  Dig.  137.  Compare  Melville  v.  Matthewson,  4» 
IS,  reversing  the  order  granted  on  the  second  application, 
inder  such  circumstances,  failure  to  ask  for  and  to  obtain 
ound  for  reversal." 

e  additional  lapse  of  time  is  a  "  new  fact "  for  the  pur- 
a  renewal  without  leave  founded  on  delay,  see  Dunn  v. 
134,  where  it  was  held  that  an  order  denying  a  motion, 
274,  to  dismiss  for  neglect  to  serve  other  defendants,  is  a 
a  to  dismiss  for  the  same  reason,  made  a  year  afterward, 
leave  to  renew.     Doubted. 

•,  2  Civ.  Pro.  Rep.  (Browne),  457,  64  How.  Pr.  452;  affg, 
). 

Special  Term  cannot  be  corrected  by  a  motion  made  at 
ily  be  remedied  by  an  appeal.  First  Nat.  Bk.  of  Rondout 
>w.  Pr.  116.  (So  held,  denving  a  motion  presenting  the 
passed  upon  at  a  previous  hearing  before  another  judge. 
^  estoppel  depends  not  on  the  form  of  the  presentation, 
ition  without  leave  of  the  same  questions  once  decided.") 
rce  will  not  be  set  aside  because  the  motion  to  confirm 
was  first  made  before  one  judge,  and  renewed  before  an- 
is  no  competent  evidence  of  leave  to  renew,  because  this 
rity,  and  where  due  notice  of  the  motion  is  given,  the 
;n  be  taken,  and  not  allowed  to  remain  months  after  the 
an  i;.  Robertson,  9  Daly,  44  (so  laid  down,  but  reversing 
T  ground) ;  appeal  dismissed  in  81  N.  Y.  639. 
e  Ry.  Co.,  52  Barb.  637  (where  the  test  as  to  whether  a 
order  should  be  granted  was  stated  as  follows:  Have 
the  motion  "shown  any  material  facts  which  were  not 
previous  motion;  and  if  they  have,  were  they,  so  far  as 
id,  prevented  from  bringing  them  to  the  notice  of  the 
inadvertence,  surprise,  or  excusable  neglect  ?  '  " 
st  it  was  held  that  a  sufficient  excuse  was  shown  by  the 
not  presenting  their  full  case  on  the  previous  motion  in 
en  by  surprise  by  the  motion  being  greatly  advanced  on 

mtworth,  51  How.  Pr.  289  (where  the  court  said:  "Upon 
a  addressed  to  the  discretion  of  the  court,  fresh  facts  or 
bould  be  furnished"). 

a,  12  Abb.  Pr.  142,  21  How.  Pr.  478.  (Here  a  renewal 
n  a  judgment  taken  by  default  was  not  entertained,  be- 
[)und  of  defense  known  to  the  defendant  when  the  original 
>ut  not  then  stated.    No  excuse  was  offered.) 
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174.  New  motion  on  new  facts.'] — ^A  party  whoee  motion  has 
been  denied  in  whole  or  in  part,  or  granted  upon  conditions  which 
hi-  has  not  accepted,^  has  a  right  to  move  again  on  additional 
facts  which  have  occurred  since  the  former  motion,**  or  which 
without  laches  were  unknown  to  him  at  the  time  of  the  former 
motion  and  have  since  been  discovered.^ 

22  Evans  v.  Van  Hall,  Clarke,  22. 

23  In  this  class  of  cases  at  least,  the  new  motion  is  not  a  "  renewal,"  strictly 
so  called. 

German  Ex.  Bk.  v.  Kroder,  14  Misc.  179,  35  N.  Y.  8in>p.  380  (motion  to 
consolidate  actions  granted  after  service  of  amended  pleadings  though  no 
leave  to  renew  obtained). 

Malone  r.  St.  Peter,  etc.,  Church,  83  App.  Div.  80,  82  N.  Y.  Supp.  519 
(permitting  renewal  and  gpranting  motion,  after  a  previous  motion  for  same 
relief  on  different  facts  had  been  granted  at  Special  Term,  but  order  re- 
versed and  motion  denied  at  the  Appellate  Division). 

Erie  Ry.  O).  r.  Ramsey,  H  Barb.  449  (where  the  court  said:  "When  a 
second  motion  is  based  upon  a  new  state  of  facta  arising  since  the  first  de- 
cision was  made,  it  is  not  necessary  that  leave  to  make  the  motion  should  be 
obtained.  It  may  be  made  as  a  matter  of  right.''  So  held,  reversing  an  order 
refusing  to  entertain  a  second  motion  because  leave  to  make  it  had  not  been 
previously  obtained). 

Butts  V.  Burnett,  6  Abb.  Pr.  (N.  S).  302  (where  it  is  held  that  a  motion 
should  not  be  denied  merely  on  the  ground  that  a  motion  of  the  same  nature 
has  already  been  made  and  denied,  if  new  facts  are  shown  on  the  second 
motion  such  as  would  be  ground  for  giving  leave  to  renew). 

Wentworth  v,  Wentworth,  51  How.  Pr.  289  (granting  a  second  application 
for  an  allowance  pendente  lite  where  new  facts  were  shown,  although  no  leave 
to  renew  had  been  obtained). 

Fox  V.  Fox,  24  How.  Pr.  385  (where  a  second  application  for  an  extra 
allowance  was  granted  after  another  trial  and  upon  facta  materially  different 
from  those  on  the  denial  of  the  first  application). 

Bonne]  1  v.  Henry,  13  How.  Pr.  142  (where  a  motion  of  a  judgment  cred- 
itor to  set  aside  a  judgment  by  confession  having  been  denied  without  leave 
to  renew,  and  subsequently  an  assignee  of  the  judgment  creditor  having 
recovered  another  judgment,  ?ield,  that  the  new  judgment  gave  a  right  to 
make  a  new  motion  as  to  it,  although  not  as  to  the  judgment  assigned. 

See  also  Smith  v.  Zalinski,  94  N.  Y.  619,  624;  Noonan  r.  N.  Y.  C,  etc., 
R.  Co.  68  Hun,  387,  22  N.  Y.  Supp.  860. 

Goddard  v.  Stiles,  1  N.  E.  Rep.  402;  mem.  8.  c,  99  N.  Y.  640  (where  the 
rule  that  leave  is  not  necessary  for  a  second  motion  when  it  is  not  a  renewal, 
but  founded  on  new  and  subsequent  facts,  is  applied). 

24  Nat.  Bk.  of  Port  Jervis  v.  Hansee,  15  Abb.  N.  C.  488,  7  Civ.  Pro.  350 
(denying  the  renewed  motion  because  additional  facts  could  have  been  ascer- 
tained  at  the  time  first  motion  was  made,  by  use  of  diligence). 

VVillet  t\  Fayerweather,  1  Barb.  72  (where  the  court  said:  "The  new 
matter  which  will  alone  justify  the  renewal  of  a  motion  without  leave  must 
be  something  which  has  happened,  or  for  the  first  time  come  to  the  knowl 
edge  of  the  party  moving,  since  the  time  of  the  former  motion."  Holding 
that  the  renewal  must  be  denied,  because  the  matter  was  not  new,  but  wai 
known  to  the  moving  party  at  the  time  of  his  original  motion). 

Elston  r.  Schilling,  7  Robt.  74  (holding  that  the  denial  of  a  motion  to  oper 
a  default  is  not  a  bar  to  a  new  motion  founded  on  the  fact  for  the  first  timi 
presented  that  the  default  was  caused  by  the  incapacity  of  the  attomej 
**  rendered  incompetent  by  his  habits  " ) . 
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dence  to  the  same  facts  relied  upon  does  not 
oal  facts  within  this  rnle.^ 

relief  or  grounds.^ —  The  court  may  in  its  dis- 
i  fresh  motion  for  the  same  relief  upon  entirely 
,  as  for  instance  an  application  to  the  favor  of 
ise  for  delay,  after  denial  of  a  motion  founded 
rict  right,^®  or  to  strike  out  a  pleading  as  sham 
lotion  for  judgment  on  it  as  frivolous  ;^  or  a  mo- 
lifferent  relief  upon  the  same  grounds.^ 

)r  appeal,'\ — A  motion  for  leave  to  renew,  may 
standing  a  pending  appeal,^  but  an  actual  re- 
effect  supersedes  the  original  motion,  is  a  waiver 


)btaining  leave  to  renew.l — A  motion  for  leave 
fore  the  court  or  judge  before  whom  the  original 
'^  and  upon  papers  substantiating  the  new  facts 


3  Edw.  Ch.  478  (where  denying  a  motion  to  open  a 
ellor  said:  ''Affidavits  which  merely  present  additional 
oe  on  the  points  before  presented,  are  not  to  be  consid- 

grounds  for  the  motion),  s.  P.,  Schultze  v,  Rodewald, 
here  the  further  evidence  was  an  admission  on  examina- 
^ew  facts,  which  impeach  the  character  of  the  opposite 
lent  to  bring  the  case  within  the  rule.  See  Apsley  r. 
8,  67  How.  Pr.  406. 

9  Abb.  Pr.   (N.  S.)  370;  rev'g,  8  id.  451. 
5  Abb.  Pr.   (N.  S.)  277. 

the  denial  of  .a  motion  to  set  aside  declaration,  on  the 
not  been  filed  when  it  was  served,  does  not  preclude  a 

open  a  default,  on  the  ground  that  the  declaration  had 

filed.     Frost  v.  Flint,  2  How.  Pr.  125. 

?.  Clark,  42  Hun,  90,  3  N.  Y.  St.  Rep.  438;  Belmont  f?. 

».  637;  Riggs  r.  Pursell,  74  N.  Y.  370;  Harris  v.  Brown, 

Clumpha  v.  Whiting,  10  Abb.  Pr.  448.  See  also  para- 
s  volume. 

93  N.  Y.  390;  Peel  v.  Elliott.  16  How.  Pr.  481;  Noble  v. 
ith,  139;  Apsley  v.  Wood,  67  How.  Pr.  406;  Harrison  v. 

etc.,  Mfg.  Co.  V.  Thayer,  20  Hun,  647  (where  the  court 
»nying  the  second  motion  for  leave  to  amend  was  proper 
in  appeal  was  then  pending  from  the  denial  of  the  first 

should  be  dismissed  without  costs"), 
rder  has  been  made  denying  a  motion,  leave  to  rene^v 
litional  facts  is  granted,  the  first  order  is  not  appeal- 
made  upon  the  renewed  motion,  alone  can  be  appealed 
rris,  5  Hun,  286. 

Pro.,  $  776;  Matter  of  Nat.  Trust  Co.,  31  Hun,  20, 
liams  V.  Huber,  5  Mise.  488,  25  N.  Y.  Supp.  327. 
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relied  upon,  as  well  a?  stating  the  facts  in  reference  to  the  previous 
motion.     If  granted,  a  new  notice  of  motion  should  be  given. 

But  a  notice  of  motion  for  leave  to  renew  and  notice  of  the 
renewed  motion  may  be  combined  in  one  notice*^  asking  for  leave 
to  renew,  and  if  leave  be  granted,  for  the  relief  sought  by  renewal 

In  the  same  way  an  order  to  show  cause  why  leave  to  rene^ 
should  not  be  granted  may  contain  also  direction  to  show  cause 
in  case  it  be  granted,  why  the  relief  sought  should  not  be  granted 

Leave  to  renew  is  usually  granted  as  a  matter  of  course  whei 
the  denial  of  a  motion  has  been  based  upon  a  preliminary  objec 
tion  which  can  be  obviated,  and  the  merits  remain  unconsidered 

178.  Oranting  leave  di8cretionary.'\ — An  application  for  leav< 
to  renew,  even  in  a  case  where  leave  is  necessary,  is  generally  dis 
cretionary,  and  the  decision  not  reviewable  in  an  appellate  court.' 

179.  What  question  involved.l — On  a  motion  merely  for  leav< 
to  renew,  the  adverse  party  is  not  entitled  to  discuss  the  merit 
of  the  motion  sought  to  be  renewed^  any  further  than  that  failur 
to  show  a  prima  facie  case  is  ground  for  refusing  leave.  But  th 
court  may,  after  granting  leave,  entertain  the  motion  instantet 
if  no  objection  to  want  of  notice  is  made,^  or  such  notice  be  givei 
in  the  notice  of  application  for  leave  to  renew,  or  it  may  orde 
the  party  to  show  cause  instanter.^ 

180.  Effect  of  leave.'] — Leave  to  renew,  inserted  in  an  orde 
denying  a  motion,  allows  a  renewal  even  upon  the  same  fact 

82  Andrews  v.  Cross,  17  Abb.  N.  C.  92;  Fowler  v,  Huber,  7  Robt.  62  (p 
Robertson,  J. :  ''  It  is  not  uncommon  to  give  notice  of  an  application  for  sue 
leave,  and  in  the  same  notice  to  give  notice  of  renewing  the  motion  cond 
tionally  in  case  such  leave  be  granted.  Without  such  leave  opening  the  matti 
for  rediscussion,  the  former  disposition  of  the  motion  would  be  a  bar."  ] 
this  case  a  former  application  was  held  a  bar,  but  the  order  appealed  fro 
was  modified  by  inserting  a  grant  of  leave  to  plaintiff  to  renew  his  fonn< 
motion),     s.  p.,  paragraph  170. 

S3  Lanahan  V.  Drew,  17  N.  Y.  Supp.  840,  44  St.  Rep.  769;  White  t?.  Munro 
12  Abb.  Pr.  357;  s.  c,  33  Barb.  650;  Smith  t;.  Spalding,  3  Robt.  615;  Wen 
worth  r.  Wentworth,  51  How.  Pr.  289. 

Unless  refused  for  want  of  power. 

34  Crocker  r.  Crocker,  1  Buff.  Super.  Ct.  (Sheldon),  274  (so  held  where  tl 
notice  of  motion  for  leave  to  renew  did  not  contain  any  notice  of  a  renei^j 
in  ca^e  such  leave  should  be  granted). 

35  Fowler  v.  Huber,  7  Robt.  52  {dictum).  See  also  People  ear  reL  Wilbi 
V.  Eddy,  3  Lans.  80,  82. 

so  Miller  v.  Kent,  59  How.  Pr.  321. 
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ed  be,  by  further  evidence.*^  If  leave  is  con- 
me  act  of  the  moving  party,  the  papers  upon  the 
nu8t  show  compliance  with  the  condition.^  Mere 
served  in  an  order  made  before  the  expiration  of  a 
the  statute,  does  not  enlarge  the  time.  If  an 
ime  is  desired,  there  should  be  a  special  clause.^ 


FORMS. 


u — General  form, 
behalf  of  party 
ig,    except    speci- 

motion  on  behalf 
a    party    to   the 

otice  of  motion, 
ief. 

on  hearing  after' 
ioumment. 
motion. —  General 

lure  order  to  take 
r  use  upon  a  mo- 

re  affidavit  ia  de- 
we  motion, 
mentation  of  affi- 
fusal  to  verify, 
iaentation   of  affi- 
rasion   of   request 

ieposition  for  use 

nritnefls  to  attend 
^position  for  use 

•ee   having   taken 

cause. —  General 

cause,    allowing 
rs    to    be    served 


motion, 
d  an  order. 


66.  Stipulation  extending  the  time 
fixed  by  a  notice  of  motion,  or 
order  to  show  cause,  for  the 
hearing  thereof. 

66.  The    same,    when    not    indorsed 

upon  the  motion  papers. 

67.  Stipulation    that    a    motion    no- 

ticed for  a  proper  county  may 
be  heard  m  a  county  for 
which  it  could  not  have  been 
noticed. 

68.  The    same,    when    not    indorsed 

upon  the  motion  papers. 

69.  The  same,  waiving  objection  that 

the  motion  was  notificJ  for  a 
wrong  county. 

70.  Order  of  a  judge  transferring  a 

motion,  or  order  to  show 
cause,  returnable  before  him- 
self, to  another. 

71.  Stipulation  securing  same  object 

as  last  preceding  order. 

72.  The    same,    when    not    indorned 

upon  the  motion  paperf^. 

73.  Adjournment    of    contested    mo- 

tion at  special  term  to  cham- 
bers. 

74.  Adjournment  of  motion  for  fur- 

ther preparation,  etc. 

75.  Note  of  issue  on  motion. 

76.  Note  of  issue  for  appellate  divi- 

sion motion. 

77.  Note  of  issue  for  appeal  heard  as 

a  non -enumerated  motion. 

78.  The  same,  for  an  enumerated  mo- 

tion. 

79.  Motion  to  dismiss  appeal,  or  for 

judgment,  for  failure  to  file 
and  serve  papers. 


,  67  Ho\-.  Pr.  406. 

tmore.  29  App.  Div.  612.  61  N.  Y.  Supp.  800. 

iy,  2  Hun,  347,  4  Sup.  a.  (T.  A  C.)  647;  N.  Y.  Code  Civ. 
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80.  AiBdairit    impeaching    eredibility 

of  an  afl^nt  or  of  an  alleged 
material  witness  on  motion 
for  a  new  trial,  etc. 

81.  Order    amending     preyious    affi- 

davit to  meet  objection. 

82.  Motion  for  rehearing. 


63.  Motion  for  leave  to 

84.  Notice  of  motion  for  leave  te  r 

new,  and  of  renewed  noUo 
if  allowed. 

85.  Leave  to   renew   application  f< 

leave. 


FORM  No.  47. 

Notice^  of  motioB.^1  —  General  fonn. 

[Title  of  court  and  cause.^} 

Please  take  notice,**  that*  upon**  the  annexed  aflSdavits  of  A.  ] 
and  CD.  [it  is  usual  to  add,  verified  on  the         day  of 

19  ,]  copies**  of  which  are  herewith  served  upon  yc 
[and  if  the  pleadings  or  other  proceedings  filed  or  served  are  t 
lied  on,  mention  them,^  as,  and  upon  the  pleadings  and  procee 
ings  in  this  action],  the  undersigned*^!  will  move  this  court 
at  a  special  term*®  [Part  I]  thereof,  to  be  held  [at  chambers] 
the  County  Court  Hfouse*^  [or,  otherwise  specify  placed  in  ti 

of  ,"  on  the  day"  of  19  .  ,  at 

o'clock    in    the  noon,    [or,   at   the    opening    of    tl 

court  on  said  day]  or  as  soon  thereafter  as  counsel  can  be  heard 


♦oSee  paragraph  89  [above),  as  to 
consent,  in  lieu  of  notice. 

41  See  paragraphs  10, 12, 13,  and  15 
(above) ^8  to  wnen  to  mouc,  rather 
than  to  appeal,  sue,  or  plead.  See 
also  Form  50,  post, 

42  See  paragraphs  77,  90  and  91 
{above).  See  also  paragraphs  18 
and  23,  as  to  title  in  "several  ac- 
tions" and  "before  service  of  pro- 
cess." 

48  See  paragraphs  25-27,  as  to  no- 
tice —  when  necessary,  who  entitled 
to,  and  effect  of  omitting  to  give. 

44  See  paragraph  95,  as  to  stating 
upon  what  papers.  See  also  para- 
graph 60,  as  to  when  affidavits  are 
unnecessary,  and  what  may  be  used 
as  evidence. 

46  See  paragraph  112.  as  to  when 
service  of  copies  is  necessary  and 
when  not.  See  also  paragraph  131. 
as  to  moving  party  being  confined,  at 
the  hearing,  to  the  papers  he  has 
served. 

46  If  not  desired  to  rely  on  all  the 
proceedings  specify  those  needed,  oth- 
erwise it  may  be  necessary  to  print 
all  on  an  appeal.  See.  however.  Or- 
ders, par.  27  on  Recitals. 

47  See    paragraphs    7    to   9^   as   to 


what  persons,  not  parties,  may  mo^ 
or  be  moved  against,  and  effect 
such  motion.  See,  also,  paragra 
24,  as  to  special  appearance,  a 
paragraph  101,  as  to  the  effect  of 
unqualified  signature  as  a  genei 
appearance. 

48  See  paragraphs  28,  29,  31-39, 
to  when  to  move  the  court  or 
judge. 

49  As  to  what  motions  must 
made  at  general  and  what  at  spec 
term,  see  N.  Y.  Gen,  Rule  38,  a 
paragraphs  43  and  58.  See,  al 
paragraph  31,  for  the  rule  that  n 
tions  on  notice  are  to  be  made 
special  term  rather  than  before 
judge;  and  see  paragraphs  29,  32,  a 
33,  for  exceptions  to  the  rule. 

60  See  paragraphs  93  and  94. 

61  See  paragraphs  63-57,  for  pro| 
county  in  which  to  move  in  Supre 
Court  actions.  See,  also,  paragra 
78,  as  to  stating  justification  1 
choice  of  county  to  move  in. 

62  See  paragraphs  85-88,  and  82, 
to  requisites  as  to  time  witl 
which,  for  which,  etc.,  to  move. 

5S(>raitting  this  clause  does  i 
vitiate.  Anon.,  1  Johns.  143.  S 
also,  paragraph  92. 
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ion  is  out  of  courtj^  will  move  before  Hon.  J.  K., 
judge  —  of  the  court,  at  his  chambers  in 

e  day  of  ,  19     ,  at  o'clock 

oon]  for  an  order  [state  relief f^  indicating  ground 
I  relief  sufficiently  discloses  it;  if  irregularities  are 
mds,  specify  thenifi^] ,  and  for  such  other  or  further 
'  be  just  [with  costs  of  this  motion*^]. 

[Signatured  and  office  address^  of] 

Attorney  for  [moving  party']. 

for  [adverse  party], 
or  Order  to  Show  Cause,  see  p.  179.] 

FORM  Ho.  48. 
on  beluilf  of  party  not  appearing,  except  specially. 

receding  Form,  inserting  at  the*:]  the  undersigned 
ially  for  the  prurposes  of  this  motion  and  for  no 
and  — 

signature  substitute:]  appearing  specially  as  at- 
ming  party]  for  the  purposes  of  this  motion  only, 
r  in  preceding  Form,] 

FORM  No.  48. 
r  motion  on  behalf  of  one  not  a  party  to  the  action.62 

preceding  Form  hui  one,  inserting  at  the  t  :]  on 
?  naming  the  person  on  whose  behalf  the  motion 
e  within  affidavit  [or,  petition]  mentioned  — 
ngnature  substitute:]  attorney  for  [naming  same 

s  to  all  parties  who  have  appeared,] 


hs  29,  92^  33  and 
(plication  on  notice 
^  out  of  court. 

18  79  and  98,  as  to 
iloshig   groxmds   of 

19  to  relief  sought. 
)h9  96,  97  and  132. 
IS  79,  96  and  97,  as 
prularity  and  effect 
so.  See,  also,  par- 
167. 

iks  99  and  169-161, 


an  to  prayer  for  general  relief,  and 
its  effect. 

M  See  paragraphs  99  and  165. 

t»See  paragraphs  100  and  101,  as 
to  signature  and  its  effect  as  a  gen- 
eral apf)earance  when  unqualified. 
Subscription  or  indorsement  by  the 
attorney  of  all  papers  in  the  action 
is  required  by  court  rule  No.  2. 

60  See   paragraph   100. 

®J  See  paragraph  102. 

«2  See  paragraphs  7-9,  supra,  as  to 
when  persons  not  parties  may  move. 
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FORM  Ho.  60. 
SupplemenUlos  notice  of  motion,  enUr^g  retief.04 

[Title  of  court  and  cause.'\ 

Please  take  notice,  that  in  addition  to  the  papers  and  proceed- 
ings referred  to  in  the  notice  of  motion  dated  on  the  day 
of  >  19  >  copies  whereof  with  said  notice,  have  already 
been  served  on  you,  for  the  motion  noticed  for  the  day 
of  ,  19  ,  at  [the  chambers  of  Mr.  Justice  J.  P.],  in 
,  in  the  above  entitled  action,  amongst  other  things,  to 
set  aside  the  judgment  of  foreclosure,  and  the  sale  Uiere- 
under  of  the  premises  by  J.  F.,  referee  appointed  therein,  the 
making  of  which  motion  has  been  postponed,  by  stipulation  to 
the  day  of  >  1&  >  at  the  same  place  and  time,  the 
defendant  will  also,  for  the  purpose  of  sustaining  said  motion  read 
the  affidavits  of  [specify  them,  and  other  papers^  annexed  hereto, 
and  copies  whereof  are  herewith  served  on  you,  [and  will  also, 
if  necessary,  refer  to  and  use  on  said  motion  all  original  papers, 
copies  of  which  have  been  served  on  you  in  this  action  or  which 
are  filed  herein  and  referred  to*  in  the  papers  so  served,  and  par- 
ticularly the  written  demands  which  have  been  served  on  both  the 
plaintiff  and  his  attorney  in  this  action ;]  and  the  defendant  will 
on  said  motion  ask  for  the  relief  specified  in  the  former  notice, 
dated  on  said  day  of  ,  19  ,  and  the  whole  thereof 
and  on  all  the  grounds  therein  specified ;  and  in  addition  theretOj 
will  ask  [to  have  the  judgment  set  aside  and  vacated  on  the 
grounds  —  stating  additional  grounds  —  or,  otherwise  specify  oa 
in  an  original  notice,  the  additional  relief  desired. 

[Date;  Signature;  and  Addresses,  as  in  Form  No.  47.] 

FORM  No.  51. 
notice  to  bring  on  hearing  after  indefinite  adjoummeat 

[Title  of  court  and  cause."] 

Please  take  notice,  that  on  the  notice  of  motion  dated  the 
day  of  ,  19     ,  and  the  papers  thereunto  annexed  an(] 


63  See  paragraph  113,  as  to  serving 
further  papers,  and  limit  of  time  for 
so  doing.  See  par.  131  as  to  reading 
additional  papers  not  so  served,  and 
obtaining  an  adjournment  for  such 
purpose. 

w  A  prayer  for  other  and  further 
relief  will  enable  the  court  to  grant 


it,  but  will  not  generally  enable  th< 
moving  party  to  appeal  if  it  is  re 
fused.  Van  Slyke  r.  Hyatt,  46  N 
Y.  259.  See,  also,  paragraphs  150- 
161  (above),  as  to  the  effect  of  prny 
er  for  general  relief. 

wSee  paragraph  SO  as  to  mode  ol 
referring  to  other  papers. 
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d  on  you,  [and  the  aflSdavit  of  N.  B.  herewith^ 
tion  ^specify  it  so  as  to  accurately  identify  it,  as, 
)  judgment  herein,  and  the  sale  of  the  premises 
J  complaint  in  said  action,  and  for  other  relief,] 
as  partially  heard  before  Mr.  Justice  J.  P.,  at  his 
,  on  the  day  of  >  19     ,  will 

t  on  for  a  hearing  on  all  the  grounds  specified  in 
r  notice  so  served  on  you,  on  the  day  of 

,  at  A.  M.,  at  [the  chambers  of  the  said 

,  and  the  defendant  will  then  and  there  ask 
•  or  other  relief  as  may  be  just. 
ture;  and  Addresses,  as  in  Form  No.  47.] 

FORM  Ho.  52. 
Affidavit  for  a  motion. —  General  f orm.e7 

urt,  and,  if  Supreme  Court,  name  of  county  of 


plaintiffs,   or,   John 

Plaintiffs, 


rs, 

against 
defendants'], 


Defendants. 


,  ss.: — 
ing  duly  sworn,  says : — 

9  Sie  plaintiff  [or,  defendant  —  or,  an  agent  of 
%  defendants  —  or,  the  attorney  for  the  plaintiffs, 
—  or,  the  managing  clerk  in  the  office  of  the  at- 
plaintiffs,  or,  defendants  —  or  other  proper  de- 
affianf]  in  the  above  entitled  action,  and  resides 

re  state  facts  in  support  of,  or  in  opposition  to, 

ring  on  notice  in  the  Supreme  Court  out  of  the 

ty  where  the  action  is  triable,  add  facts  showing 

so  doing,  as  for  example:]   That  the  above  en- 


113  (above),  as 
within  which  ad- 
I  be  lenred. 


er  For  the  requi Rites  of  an  affidavit 
generally,  see  Article  III,  p.  11,  of 
this  volume. 
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titled  action,  though  triable  in  Westchester  county,  is  no  lon^ 
pending,  but  that  final  judgment  in  favor  of  the  plaintiff  [or, 
defendant]  -was  entered  Uierein  in  that  county  on  the  day 

of  ,  19     ,  [and  —  if  stick  is  the  fad  —  this  defendant 

—  or,  plaintiff,  or  other  moving  person  or  his  attorney —  is  a  resi- 
dent of  the  county  of  Kings — or  other  couniy  —  wherein  the 
said  judgment  is  now  sought  to  be  enforced].^ 

rV.  [//  the  motion  is  against  an  irregularity,  specify  it,  as 
for  example:]  That  [deponent  is  informed  by  his  counsel  and 
verily  believes  that]  the  said  order  under  which  the  defendant 
\_or,  deponent]  was  arrested,  omitted  to  specify  any  of  [^or,  all 
of]  the  papers  on  which  it  was  granted  [and  in  particular  omitted 
to  specify  the  affidavit  of,  etc,  designating  i<],  and  that  a  copy  of 
the  order  with  the  papers  upon  which  the  order  was  granted,  was 
not  delivered  to  the  defendant  [or,  deponent]  upon  his  arrest,  nor 
filed  as  prescribed  by  law. 

[Another  example:  That  the  ex  parte  order  now  moved  to  be 
set  aside,  was  granted  upon  an  affidavit  [or,  papers]  which  did 
not  disclose  to  the  court  [or,  judge]  whether  any  previoiM  appli- 
cation had  been  made  for  such  order. 

V.  [Excuse  for  delay  in  moving  against  an  irregularity,  as  for 
example  :'\  That  •on  the  day  of  ,  19  ,  he  saw  in 
a  copy  of  the  newspaper,  a  copy  of  the  summons  in  thia 
action  addressed  to  deponent,  before  which  time  he  had  no  notice, 
knowledjs^,  or  information  of  the  pendency  of  any  such  action 
against  him  [or  otherwise  state  in  what  mode  the  proceedings  wert 
first  brought  to  his  notice,  or  state  any  other  facts  relied  on  to 
negative  laches  in  moving"]. 

VI.  [In  referring  to  parts  of  other  papers,  for  caution  spedfi 
the  paragraph,  if  any,  and  the  initial  and  terminal  words,  as  foi 
instance:]  That  deponent  has  read  [or,  has  heard  read]  the  an 
nexed  affidavit  of  A.  B.,  verified  on  the  day  of 

19  ,  and  knows  the  contents  thereof,  and  that  all  the  all^atiott 
contained  in  the  second  and  third  [or  other]  paragraphs  thereof 
beginning  with  the  words  [specify  them]  and  ending  with  th( 
words  [specify  them],  are  in  all  respects  true  to  the  persona 
knowledge  of  deponent. 

VII.  [Where  delay  or  favor  of  the  court  is  sought  in  rndkini 
defense  {such  as  extensions  of  time  and  request  to  open  dcfault$ 
and  the  like)y  add  an  oath  to  merits,  as  for  example:]  That  thii 


WThe  facts  in  this  paragraph  sliow 
that  it  is  not  a  motion  in  the  action. 


strictly,  that  ia  being  made. 


JT 
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y  his 
and 


*ully  and  fairly  stated  the  case  to 
sides  at  No.       ,  st,  in 

xxl  and  substantial  defense  on  the  merits,  to  the 
advised  by  his  said  counsel,  after  such  statement, 
res,  [//  by  attorney,  see  Vol.  II,  p.  .] 
Idavit  of  merits  has  already  been  filed:]  That  a 
it  affidavit  of  merits  in  this  action  has  been  made 
nd  was  filed  with  the  clerk  of  this  court  on  the 
,  19      ;  and  notice  thereof  given  to  plain- 


'e  order  to  show  cause  is  sought,  show  condition 
]  That  this  cause  is  at  issue  and  on  the  calendar 
trial  term  in  May  next 

lecessity  for  the  order  to  show  cause,  as:']   That 

ad  exclusive  charge  of  said  cause  since  its  com- 

l  neither  of  his  partners  is  familiar  therewith; 

ixpects  and  intends  to  necessarily  leave  tlie  city 

on  the  day  of  ,  instant^  and 

ily  continuously  absent  therefrom  in  un- 

day  of  next ;  that  there  is  not  now 

le  in  which  to  notice  a  motion  for  the  relief  herein 

day  of  ,  19       ,  the  only  day  for 

could  be  noticed  before  the  exp^ted  departure  of 

he  city. 

mple  of  necessity:]  That  a  motion  by  defendant 
complaint  in  this  action  to  be  made  more  definite 

other  relief]  is  set  down  by  consent  for  argu- 
next,  and  deponent  desires  that  both  motions 
,t  the  same  time  in  order  that  [state  reason  there- 
in the  reason  why  the  plaintiff  applies  for  an  order 
stead  of  giving  notice  of  motion. 
.mple:]  That  the  reason  for  requiring  a  shorter 
it  days  upon  this  motion  [to  set  aside  said  judg- 
;ion,  and  for  a  stay  of  proceedings  under  the  judg- 
le  property  levied  upon  is  to  be  sold  by  the  sheriff 
day  of  ,  19       . 

lotion  is  ex  parte,  attorney  should  submit  his  oath 
ipplication,'^^  as,  for  example:]  That  no  previous 

been  made  for  such  an  order  as  is  now  sons^t 
particular  relief  sought;  and  if  a  prior  applicor 
ade,  state  to  what  couH  or  judge,  and  what  order. 


u]m.  Ho.  37. 
pro. 


Sae  70  See  paragraph  84,  supra. 
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or  decision,  or  disposition  was  made,  and  what  new  facts,  if  any, 
are  now  shomn,  for  instance,  thus:  A  previous  application  for  an 
order  to  show  cause  herein  for  the  same  relief,  was  made  to,  and 
granted  by  Hon.  ,  a  justice  of  this  court,  on  the 

day  of  ,  19       ,  but  upon  the  return  thereof  before  the 

Special  Term  of  this  court,  on  the  day  of  , 

19  ,  the  relief  sought  was  denied  by  the  court  upon  a  prelimi- 
nary objection  made  by  counsel  for  the  defendant  upon  the  tech- 
nical and  sole  ground  that  the  said  order  to  show  cause  did  not 
specify  the  irregularity  moved  against  [but  such  denial  was  with- 
out costs  and  with  leave  to  renew].  The  application  now  made 
is  for  an  order  to  show  cause  which  specifically  sets  forth  the  ir- 
regularity complained  of.] 

[JuratJ]  [Signature.'] 

FORM  Ho.  53. 

Affidavit  to  procure  order  to  take  depoaitioB  for  nee  upon  a  motion. 

[Title  of  court  and  cause."] 
[Venue.'] 
M.  N.,  being  duly  sworn,  says: 

I.  I  am  the  plaintiff's  attorney"  herein. 

II.  This  action  has  been  commenced  by  the  service  of  a  sum- 
mons and  complaint ;  that  this  action  is  brought  to  [state  nature 
of  action.] 

III.  With  said  summons  and  complaint  was  served  an  injunc- 
tion order,  restraining  the  defendants  from  doing  certain  acts 
as  directors  and  officers  of  the  defendant  corporation,  which  said 
injunction  order  also  contained  an  order  to  show  cause  why  the 
said  injunction  should  not  be  continued  during  the  pendency  oi 
this  action. 

IV.  In  said  order  permission  was  given  to  the  plaintiff  tc 
serve  additional  affidavits  in  support  of  the  application  to  con- 
tinue said  injunction.  / 

V.  Said  motion  to  continue  said  injunction  was  returnable  on 
the  day  of  ,  19  ,  but  has  been  adjourned  and 
is  set  down  for  argument  for  the  day  of  ,19 

VI.  On  the  day  of  ,  19  ,  I  presented  the  annexed 
proposed  affidavits  to  the  defendants'  manager  and  treasurer,  R 


71  Usually  the  affidavit  of  the  at- 
toroej    la    sufficient    proof    of    these 


matters.    Moses  v.  Banker,  30  Super 
a.  131,  34  How.  Pr.  212. 
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respectively,  with  the  request  that  they  verify  the 
Eibsolutely  refused^  and  declined  to  make  said  affi- 
affidavits,  which  were  presented  to  said  K.  A.  and 
iipport  of  the  allegations  of  the  complaint  herein, 
plication  is  not  founded  on  the  complaint  as  well, 
nee  of  the  allegations  supported.] 

set  forth  the  facts  intended  to  be  proved  by  the 
dance,  as  follows:']  The  proposed  aflBdavit  of  K. 
le  acts  and  proceedings  of  the  defendant  corpora- 
cers  and  directors,  and  among  other  things,  stated 
lie  proceedings  by  which  the  aforesaid  R.  A.  was 
ager  of  the  defendant  corporation  and  the  draw- 
from  the  funds  of  such  corporation  as  such  man- 
the  fact  that  he  had  made,  without  the  sanction 
f  the  board  of  directors,  contracts  with  actors 
render  services  at  the  theatre,  and  stated 

had  granted  the  privilege  of  disposing  of  librettos 
uction  of  operas  at  said  theatre  to  [  ]  .^ 

►roposed  affidavit  of  S.  shows  that  he  mismanaged 
lid  company  and  made  entries  therein  at  the  in- 
gestion of  said  R.  A.  and  without  any  authority 
of  directors  [or  whatever  fact  is  material  to  the 

cts  and  circumstances  tend  to  confirm  the  allega- 
mplaint  in  very  many  particulars,  viz.,    [stating 

facts  and  allegations  in  the  proposed  affidavits 
3  to  be  within  the  personal  knowledge  of  said  R. 


[i  66,  Bupra, 

was  presented  by 
lan  the  affiant,  an- 

his  affidavit.     See 

should  specify  with 
inty  the  subject 
itnesswas  requested 
le  facts  claimed  to 
aowledge  and  their 
motion  to  be  made. 
16  Abb.  Pr.  (N.  S.) 
«ph  67  (above). 
1  that  a  party  de- 


sires  to    examine    his    adversary   to 

frove  certain  facts  is  not  sufficient, 
t  must  be  alleged  that  the  facts  de- 
sired to  be  proved  exist.  Kirkland 
V,  Miss,  11  Abb.  N.  C.  421;  s.  c,  2 
Civ.  Pro.  Rep.   (MeCarty)  321  n. 

A  "  fishing "  examination  is  not 
allowable.  Wallace  v.  Baring,  2 
N.  Y.  App.  Div.  501 ;  37  N.  Y.  Supp. 
1078,  3  Anno.  Cas.  16;  Fisk  r.  Chi- 
cago, etc.,  R.  R.  Co.,  3  Abb.  Pr. 
(N.  S.)  430.  See  more  fully  para- 
graph 76,  9upra. 
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XI.  I  intend  to  use  the  said  depositions  and  affidavits,  upon 
the  hearing  of  the  said  motions  to  continue  the  injunction  herein. 

[Jurat]  ISignature.] 

[Here  annex  copy  of  proposed  affidavits.'] 

[Under  the  1901  amendment  to  N.  Y.  Code  Civ.  Pro.,  §  885, 
notice  of  motion  to  the  adverse  party  is  now  essential.] 


FORM  No.  54. 
The  Mme; — where  affidavit  ia  desired  to  oppoae  mttiott.^ 

[Title  of  court  and  cause.] 
[Venue.] 
W.  E.  S.,  being  duly  sworn,  says  : 

I.  That  he  is  the  attorney  for  the  plaintiff  herein;  that  this 
action  is  brought  to  recover  [state  its  nature.y^ 

II.  That  heretofore  a  certified  copy  of  a  warrant  of  attach- 
ment, issued  herein  against  the  property  of  the  above  named  de- 
fendant, was  served  upon  one  C.  W.  D.,  a  brother  of  the  above 
named  defendant,  and  who  is  executor  of  one  C.  D.,  deceased,  their 
father.  That  thereafter  said  C.  W.  D.  gave  a  certificate  to  the 
effect  that  he  had  no  property  in  his  possession  belonging  to  said 
defendant 

III.  That  thereafter  an  order  was  duly  obtained  requiring  said 

C.  W.  D.  to  appear  and  be  examined  as  to  the  same,  on  the 
ground  that  the  said  certificate  was  not  true.  That  thereafter 
an  order  was  obtained  by  the  attorney  for  said  C.  W.  D.  to 
show  cause  why  the  order  requiring  him  to  be  examined  should 
not  be  vacated  and  set  aside,  and  staying  proceedings  on  the  part 
of  deponent  under  the  order  for  his  examination.  That  the  mo- 
tion to  vacate  the  said  order  for  the  examination  of  said  C.  W. 

D.  is  returnable  under  said  order  to  show  cause  on  the 

day  of  ,  19       ,  and  this  deponent  intends  to  oppose  the 

same. 

IV.  That  heretofore  an  order  to  show  cause  why  the  order  of 
publication  herein  granted  against  the  above  named  defendant 
should  not  be  vacated  and  set  aside,  was  duly  granted  upon  the 


T5From  Rogers  v.  Durtnt,  66   N.  7«  Required 

Y.    669.     See,   generally,    paragraphs       §  885. 
61-76,  and  especially  paragraph  t1, 
(above). 


by    Code    Giy.    Pro., 


:aMMO]ir  fobmb. —  xiv.   motions. 
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efendant's  attorneys,  and  the  same  has  been  ad- 
ring  to  ,  and  this  deponent  intends  to 

be  day  of  ,19       ,  as  appears 

►f  M.  N.,  hereto  annexed,  deponent  caused  a  pro- 
f  which  a  copy  is  hereto  annexed  marked  A  [the 
i  must  he  apparently  material  upon  the  motion  re- 
iresented  to  said  C.  W.  D.  with  a  request  that  he 
5  and  that  all  the  allegations  in  said  annexed 
it  deponent  verily  believes  are  within  the  per- 
of  said  C.  W.  D> 

appears  by  the  annexed  affidavit  of  M.  N.,  the 
was  requested  io  sign  and  verify  said  proposed 
sed  to  make  the  same. 

18  necessary  for  deponent  to  have  proof  of  the 
he  annexed  proposed  affidavit  of  said  C.  W.  D. 
jessfuHy  oppose  the  motions  hereinbefore  men- 
nent  believes,,  if  he  is  allowed  to  take  the  deposi- 
C.  W.  D.,  he  will  be  able  to  show  that  the  said 
left  a  large  amount  of  property,  and  that  the 
the  possession  of  said  C.  W.  D.,  as  executor,  and 
of  is  liable  to  be  attached  as  the  property  of  the 


[Signature.^ 


FOKH  No.  55. 


'  f rtfltstatioa  of  affidavit  and  lefvsal  to  veriffy. 
md  cause J\ 


duly  sworn,  says,  that  on  the  day    of 

,  at  the  request  and  by  the  direction  of  W.  E. 
the  plaintiff  herein,  I  presented  to  R.  A.,  men- 
n^ced  affidavit  of  said  W.  E.  S.  a  proposed  affi- 
a  copy  is  hereto  annexed,  and  then  and  there  re- 
'erify  the  same,  and  offered  to  pay  the  fees  of  the 
nistering  the  oath ;  but  said  R.  A.  thereupon  re- 
led  to  make  said  affidavit  or  any  affidavit  for  the 

[Signatured] 

77  Sec  paragraph  67,  9upra, 


'^'^'    '     "    - 
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FOBM  No.  56. 
'  Affidavit  to  preaentAtioB  of  affidavit  and  tvaaioB  of  nqnoat  to  verify.i* 

[Title  of  court  and  caiLse.'] 
[Venite.'i 
A.  W.  K.,  being  duly  sworn,  says: 

I.  On  the  day  of  ,  19  ,  at  the  request  of 
M.  N.,  attorney  for  the  plaintiff  herein,  I  called  upon  one  C. 
W.  D.,  one  of  the  executors  of  the  last  will  and  testament  of  C. 
D.,  deceased,  at  his  office,  No.  ,  street,  in  , 
and  presented  to  him  and  requested  the  said  C.  W.  D.  to  verify 
an  affidavit  to  be  used  in  behalf  of  plaintiff  in  this  action,  a  copy 
of  which  is  hereto  annexed  and  marked  "  Exhibit  A." 

II.  That  said  C.  W.  D.  replied  that  he  would  see  his  coun- 
sel and  consider  the  matter,  and  requested  me  to  call  again.  I 
called  upon  said  C.  W.  D.,  at  his  office,  in  the  afternoon  of 
said  day,  but  was  unable  to  find  him.  I  again  called  upon  said 
C.  W.  D.,  at  his  office,  on  the  instant,  in  the  noon, 
when  said  C.  W.  D.  stated  that  he  did  not  decline  to  make  the 
said  affidavit,  but  would  see  his  counsel.  On  the  afternoon  of 
said  day  I  again  called  upon  said  C.  W.  D.,  at  the  same  place, 
and  again  requested  him  to  verify  said  affidavit;  but  he  re- 
plied that  he  did  not  decline  to  make  said  affidavit^  but  that  he 
must  have  time  to  consult  his  counsel.  I  again  called  upon 
said  C.  W.  D.,  at  the  same  place,  on  the  morning  of  the 
instant,  when  he  made  substantially  the  same  answer  as  already 
stated  above,  adding  that  he  would  endeavor  to  see  his  counsel  dur- 
ing the  day,  and  have  some  information  for  me  in  the  after- 
noon, about  three  o'clock.  Accordingly,  about  three  o'clock  in 
the  afternoon  of  said  day,  I  again  called  upon  said  C.  W.  D.,  at 
the  same  place,  and  waited  there  for  some  time,  but  was  un- 
able to  see  him.  I  thereupon  wrote  a  note  to  said  C.  W.  D.,  leav- 
ing it  for  him  with  his  bookkeeper,  stating  that  imless  we  re- 
ceived said  affidavit  from  him  at  five  p.  m.,  we  should  consider 
that  he  positively  refused  to  make  the  same.  Nothing  as  received 
from  him  by  that  hour  or  during  the  following  day. 

[Jurat.  ]  [Signature.  ] 

[Annex  draft  of  the  affidavit  requested;  and  head  it.  Ex- 
hibit A.] 

78 See  paragraph  66,   {above). 


*^ 
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FOSM  Ho.  57. 
to  take  deposition  for  use  on  a  motion.79 

^Although  notice  is  required  this  may  be 
a  judge's  order,  or'\ 
At  a  Special  Term  [etc,]^ 
ny  judge's  or  court  order;  see  Orders,  post.] 
C.  W.  D.,  of  No.         ,  street,  in  the 

appear  and  attend  before  J.  C,  Esq.,  who  U 
referee  to  take  the  deposition  of  said  C.  W.  D., 
said  referee.  No.  ,  street,  in  said 

,  the  day  of  ,  19       ,  at 

noon,  and  at  such  other  time'*  or  times  as 
name,  and  make  his  deposition  and  testify  and 
T%  to  all  such  questions  as  may  be  put  to  him 
nvely  hut  concisely  indicate  subject  of  examina- 
]  relative  to  the  facts  embodied  in  the  annexed 
t  heretofore  submitted  to  him,  and  which  he  re- 
It  is  further  Ordered  that  said  deposition  when 
eree  shall  by  him  be  filed  with  the  clerk  of  this 
iesired  disposition']?'^ 

tated  in  said  affidavit  of  the  plaintiff's  attorney, 
)p<pna  upon  said  C.  W.  D.  may  be  made  in  the 

.]» 

lge*s  order.']  [Signature  of] 

Judge  of  the  Court. 

[Or,  Enter] 
[Initials  and  title.] 
FORM  No.  58. 
8i  to  attend  and  make  deposition  for  nee  on  a  motion.^ 

B  State  of  New  York  to  [naming  mtness] ,  greet- 

you,  that  all  business  and  excuses  being  laid 

S2In  the  absence  of  any  direction 
in  the  order  the  deposition  is  de- 
livered to  the  party  who  procured 
the  order.  N.  Y.  Ck)de  Civ.  Pro.. 
I  885. 

S8  Otherwise  the  subpoena  may  be 
served  only  in  the  county  where  the 
non-resident  person  is  to  be  examined. 
Code  Civ.  Pro.,  i  886. 

MSee  paragfraphs  71,  73,  76  (as  to 
subpcpna,  duties  of  referee,  etc.) 
{ahov€). 


.  Durant,  56  N. 
iph  70  {above). 
ther  a  judge's  or 
'  on  notice  to  all 
appeared  of  at 
Civ.  Pro.,  I  886. 
tions  in  each  in- 
rma     of     Orders 

By  the  referee  is 

one  fixed  by  the 

fix  it  in  writing 

ingly  in  the  sub- 
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aside,  you  appear  before  R.  F.,  Esq.,  (the  referee  appointed  by 
[Hon.  J.  K.,  a  judge  of]  the  court),  at  the  office  of  said 

referee.  No.         ,  street,  in  the  city  of  ,  on  the 

day  of  ,    19       ,   at  o'clock  in   the 

noon,  to  be  examined  and  make  deposition  to  be  used  upon  a 
motion  on  behalf  of  the  [plaintiff]  in  a  certain  action  now  pend- 
ing in  the  said  court  between  A.  B.,  plaintiff,  and  Y.  Z.,  defend- 
ant, and  for  a  failure  to  attend  you  will  be  guilty  of  a  contempt 
of  court,  and  will  be  also  liable  to  the  aggrieved  party  for  loss  and 
damages  sustained  thereby,  and  will  forfeit  fifty  dollars  in  ad- 
dition thereto: 

Witness,  Hon.   [here  name  any  justice  or  judge']^  Justice  oi 
said    [Supreme]    Court,  at  the  Court  House  in  said  city,  the 
day  of  ,  19       . 

[Seal.1  [Signature  of  clerk,] 

[Signature  and  address  of  attorney.'] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  885,  attendance  is  to  be  en 
forced  as  at  the  trial.] 

FORM  No.  50. 
Deposition;  and  report  of  referee.SB 

[Title  of  court  and  cause.] 

Deposition  of  A.   B.,  taken  the  day  of 

19     ,  before  J.  C,  Esq.,  referee,  at  ,  under  the  annexed  orde] 

of  Mr.  Justice  J.  K.,  one  of  the  justices  of  the         Court,  dated  th< 
day  of  ,  19       ,  [or,  an  order  made  herein  on  th( 

day  of  ,  19       ,  whereof  a  certified  copy  is  here 

unto  annexed],  at  the  instance  of  the  plaintiff  [or,  defendant' 
above  named,  pursuant  to  section  885  of  the  Code  of  Civil  Pro 
cedure. 

Appearances : 

M.  N.,  Esq.,  attorney  for  plaintiff. 

D.  C,  Esq.,  attorney  for  defendant. 

The  said  A.  E.,  being  first  duly  sworn,  dqxMes  and  says: 

Direct  examination,  by  Mr.  N. 

Q.: 


85  It  is  not  irregular  for  the  referee 
to  put  questions  to  the  witness. 
Brooks  V.  Schultz,  3  Abb.  Pr.  (N. 
S.)   124. 

Witness  cannot  be  required  to  ex- 
amine or  produce  books  or  papers. 
Wallace  r.  Baring,  2  A  pp.  Div.  501, 


37   N.  Y.  Supp.   1078,  3  Anno.  Cai 

16. 

See  generally  paragraph  75,  aupn 
8^  The  deposition  must  be  taken  b 

question    and    answer.       Code    Cii 

Pro.,   f  886. 
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ion  of  direct  examinaiioni 
ion  by  Mr.  C. 

[Signature  of  deponent.^ 
d  sworn  to  before 
of  ,  19       . 

[Signature  o/]  Referee. 

'y  that  by  virtue  of  the  annexed  order  made  by 
r,  by  the  court]  on  the  day  of  , 

[,  having  first  taken  the  ref  eree*8  oath  also  hereto 
)  foregoing  deposition  of  [here  name  witness  or 
said  deposition  when  completed  was  carefully 
iribed  and  sworn  to  by  said  [witness'], 

[Signature  of}  Referee 

[Annex  referee^s  oath.'\ 

FORM  No.  60. 
^er  to  show  cadses?  —  General  form. 

;  [or,  if  court  order^]  At  a  Special  Term  [or, 
)i vision  [etc.]. 


annexed  affidavit  of  ,  verified  the 

19  ,  [and  specifying  other  papers,  if  any,  re- 
he  motion  is  rnade  by  one  not  a  party,  add-,  and 
R.,  attorney  for  M.  N.]  : 

the  [plaintiff]  herein  or  his  attorney  show  cause, 
erm^  of  this  court,  to  be  held  at  the  [County 

the  [Borough  of  Manhattan],  county  of 


ay  of 


19 


at 


o'clock  in  the 


as  soon  thereafter  as  counsel  can  be  heard  [or. 
i  me,  at  my  chambers  in  ,  on  the 

)  ,  at  o'clock  in  the  noon],  why  [here 
it,  and  grounds  thereof,  specifying  irregularity 
any]y  and  why  the  [defendant]  should  not  have 
rther  relief  as  may  be  just  [with  costs  of  this 


104  and  105  as 
der  may  be  used 
n  a«  a  short  no- 
,  also,  paragraph 
effect 


M  See  paragraph  106,  as  to  who 
may  make  such  orders  and  where  re- 
turnable. See,  also,  Code  Civ.  Pro., 
{   782.     As  to   captions,   see   Orders 

(post). 


■^*"   ^"^  ♦•    >•    ^^   • 
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Service  of  this  order,  and  the  papers  on  which  it  is  granted  on 
or  before   the  day  of  ,   19       ,   shall  be  suflB- 

cient,* 

[Date,  signature,  etc.,  as  in  Form  No,  47  above.'] 


FORM  No.  61. 
Order  to  show  canM,  allowing  farther  papen  to  be 


lerred  meanwhile. 


[Title  of  court  and  cause. '\ 

On  the  foregoing  affidavit  of  A.  B.,  verified  the  day  of 

,  19       ,  and  on  all  the  papers  and  proceedings  in  this 

action,  and  on  such  other  and  further  affidavits  as  may  be  served 

by  the  [plaintiff]  herein  on  or  before  [Wednesday],  the 

inst,  let  the  [defendant]  show  cause  [etc.,  as  in  Form  No.  60]. 

FOSM  No.  62. 
Coiinter-motion.«> 

\_Title  of  court  and  cause.'} 

Please  take  notice,  that  upon  the  [annexed]  affidavits  of  A.  B 
and  C.  D.,  copies  of  which  are  herewith  served  upon  you,  anc 
upon  [the  pleadings  in  this  action,  and  upon]  the  papers  servec 
by  you  upon  me  on  the  day  of  ,  19       ,  whereon  yoi 

have  given  notice  on  behalf  of  the  plaintiff  [or,  defendant  —  o\ 
other  person}  of  an  application  to  this  court,  at  a  special  tern 
thereof,  to  be  held  at  the  City  Hall  [or.  County  Court  House" 
in  the  of  ,  on  the  day  of  19       ,   a 

the  opening  of  the  court,  or  as  soon  thereafter  as  counsel  can  b 
heard,  for  [specifying  the  relief  sought  in  the  original  motion 
for  example,  an  injunction  order  restraining  the  defendant  —  oi 
plaintiff  —  or  other  person  —  from  selling  or  interfering  in  an; 
way  whatever  with  the  partnership  property  mentioned  in  th 
complaint]  the  undersigned,  in  case  your  motion  shall  be  granted 
will  make  a  counter-application  to  this  court  at  the  same  hour  an^ 
place,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  [a  re 
ceiver  of  the  said  partnership  property,  and  that  the  plaintiff  — 
or  other  party  —  be  likewise  enjoined  from  interfering  therewit 
—  or  other  relief],  or  for  such  other  or  further  relief  as  may  I 
just  [with  costs  of  this  motion], 

[Date,  signature,  and  addresses  as  in  Form  No.  47  above.'] 


S9See  paragraph  109,  supra. 

wgee  paragraph  116  (above). 

If  flufficient  time  is  not  interven- 
ing for  a  regular  notice  of  motion, 
take  an  order  to  show  cause  and  set 


up  the  time  set  for  the  hearing  « 
the  original  motion  and  the  inad 
quacy  of  the  intervening  time,  ( 
the  necesaity  for  the  order. 
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FORM  No.  63. 
Countermand  of  motion. 

\nd  cause. 1 

lat  I  hereby  countermand  the  notice  of  motion  for 
],  dated  on  the  day  of  last,  and 

on  you  in  this  action  [and  I  hereby  tender  pay- 
jts**  of  opposing  said  motion]. 

[Signature.J 

FORM  No.  64. 
Motion  to  amend  an  ordeT.02 

tice  of  motion  (Form  No,  4:7)  as  far  as  object 
hen  indicate  the  desired  amendment,  as,  for  ex- 
order  heretofore  granted  in  this  action  by  [this 
al  Term  thereof,  and  dated  and  entered  on  the 
,19  ,]  whereby  the  defendant  and  others 
appear  before  R.  F.,  referee,  to  make  depositions 
lotion  in  behalf  of  the  plaintiff,  may  be  amended 
mrticular  as,  by  striking  out  the  said  provision 
iffects  the  defendant],  or  for  such  other  or  fur- 

FORM  No.  65. 

ig  the  time  fixed  by  a  notice  of  motion,  or  order  to  ahow 
cause,  for  the  hearing  thereof. 

t.  when  indorsed  upon  the  notice  of  motion.'] 
nd  catLse.]^ 

tipulated  that  the  within  motion  is  adjourned  to 
iie  same  court  [or,  judge]  at  the  same  place  and 
day  of  ,19       ,  or  as  soon  thereafter  as 

lard  [without  prejudice  to  the  plaintiff's  —  or,  de- 
t  to  make  any  preliminary  objections  to  said  mo- 
earing  thereof,  as  he  may  be  advised.]  [Care 
to  name  a  proper  return  day^  in  term  time,  or, 
\,  a  day  on  which  he  will  be  present."] 

*es  of  the  attorneys  for  the  different  parties.] 


115,  as  to  effect 
nder  costs  upon 
;ice  of  motion  as 
hi,  and  also  as  to 
of  the  motion. 
41  {above). 


MThe  title  may  be  omitted,  or 
much  abbreviated,  where  the  motion 
papers  are  properly  entitled. 

04  See  paragraph  117  {above). 

See  preceding  note. 
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FOSM  Ho.  06. 
The  lame,  whtn  not  indorsed  upon  the  motion  papeti. 

[Title  of  court  and  cause.] 

It  is  hereby  stipulated  that  the  defendant's  [or,  plaintiffs] 
motion  [to  set  aside  the  judgment  and  execution  herein — or,  order 
to  show  cause  why,  etc.j  describing  the  relief  soitght]  noticed  for 
a  hearing  [or,  returnable]  at  a  special  term  of  this  court  fo  be 
held  at  the  City  Hall  [or.  County  Court  House]  in  the  ol 

on  the  day  of  ,  19       ,  [or,  noticed  foi 

a  hearing  —  or,  returnable  — before  Hon.  ,  Justice  of  thii 

court,  at  his  chambers  —  or  other  place —  at        a.  m.,  on  the 
day  of  ,19     ,t]    is  adjourned  to  be  heard  at  the  same 

place  before  the  same  court  [or,  judge]  at  the  same  hour,  on  the 


day  of 


19     ,  or  as  soon  thereafter  as  coimsel  cai 


be  heard  [but  without  prejudice,  etc.,  continuing  as  in  preceding 
Form.] 

[Date  and  signatures  as  in  Form  No.  65.] 


FORM  Ho.  67. 

Stipulation  that  a  motion  noticed  for  a  proper  county  may  be  heard  in  i 
county  for  which  it  could  not  have  been  noticed.<& 

[Title  of  court  and  cau^e.] 

It  is  hereby  stipulated  that  the  within  motion  t  may  be  brou^ 

on  to  be  heard  at  a  Special  Term  of  this  court  to  be  held  [of 

brought  on  to  be  heard  before  the  same  judge  —  or,  before  Hoi 

,  a  Justice  of  the  above  court]  at  the  City  Hall  [oi 

County  Court  House,  or  other  place]  in  the  city  [or,  town]  o 

,  in  the  county  of  ,  on  the  day  of 

19  ,  at  the  opening  of  the  court  [or,  at  11  a.  m.,  or  other  time] 
or  as  soon  thereafter  as  counsel  can  be  heard,  instead  of  at  th 
[time  and]  place  in  the  county  named  in  the  within  notice  c 
motion  [and  for  caution  may  add:]  but  without  prejudice  to  th 
plaintiff's  [or,  defendant's]  right  to  make  any  [preliminary  c 
other]  objections  to  the  said  motion,  or  the  hearing  thereof,  t 
fully  as  if  the  motion  had  been  heard  at  the  [time  and]  plat 
specified  within,  except  that  all  objections  to  the  place  of  hear  in 
the  motion  are  hereby  waived. 

[Date  and  signatures  as  in  Form  No.  65.] 
MSee  paragraph  118  {ahove,\ 
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FORM  No.  68. 
B,  wben  not  indoned  vpon  the  motion  paperi. 

text  preceding  Form,  but  one,  to  the  ],  and  then 
st  Form  from  the  t.] 

FOSM  No.  69. 

;  objection  that  the  motion  was  noticed  for  a  wrong 
oounty.M 

ndorsed  upon  the  notice  of  motion.'} 

ipulated  that  the  objection  that  the  within  motion 

>r  hearing  in  a  proper  county  is  hereby  waived 

sjudice  to  any  oUier  preliminary,  or  other  objec- 

whatever,  that  may  arise  at  the  hearing  of  the 

[Date  and  signatures  as  in  Form  No.  65.] 

FORM  No.  70. 

ransferring  a  motion,  or  order  to  show  cause,  returnable 
before  himself,  to  another  jadge.87 

nd  cause;  —  but  this  may  be  omitted  if  the  order 
ipon  notice  of  motion  or  order  to  show  cause. 

intended  absence  \_or  specify  other  inability  to 
I  on  the  day  when  the  within  motion  [or  order  to 
aoticed  to  be  heard  [or,  is  returnable],  t  let  the 
Ted  to  and  heard  by  Hon.  ,  a  Justice  of 

fying  a  judge  before  vfliom  the  motion  might  have 
made"],  at  the  time  and  place  specified  in  said 

lor,  order  to  show  cause  —  or,  state  other  time 

[Signature  of  the  judge  before 
whom  the  motion  was  orig- 
inally noticed,  with  title.'] 

FORM  No.  71. 

I  aecvrinc  same  object  as  last  preceding  order.os 

hist  preceding  Form,  except  omitting  the  word 
%nd  inserting  in  place  thereof  the  words  "  it  is 


118  Xabave). 
120  {above). 


88  See  paragraph  120,  supra. 
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hereby  stipulated  that,"  and  adding  signatures  of  the  attorneys 
for  the  different  parties  in  place  of  that  of  the  judge.'] 

FOSM  No.  72. 
The  Mine,  wkea  not  indorsed  npon  the  motion  papeti. 

[As  in  last  Form  but  one;  but  prefix  title  of  court  and  cause; 
omit  the  words  "  the  within,"  and  substitute  "  a  "  in  place  thereof, 
and  insert  at  the  j  a  description  of  the  relief  sought  and  specify 
time  and  place  as  in  previous  forms.'} 

FOSM  No.  73. 
Adjournment  of  contetted  motion  at  ipecial  term  to  chamberf.M 

ITitle  of  court  and  cause;  but  this  m^y  be  omitted  if  the  etipula 
tion  be  indorsed  upon  motion  papers,} 

It  is  hereby  stipulated  between  the  parties  to  this  motion,  tha 
with  the  consent  of  Hon  ,  the  Justice  now  holding  the  Specia 

Term  of  this  court,  before  which  the  within  motion  is  notice( 
for  a  hearing,  the  same  shall  be  heard  by  said  justice  at  th( 
ofBce  of  [or  other  place}  in  [city  and  county}  on  the  da; 

of  ,  19     ,  at  11  A.  M.  [or  other  tim^}^  or  as  soon  there 

after  as  counsel  can  be  heard. 

[Date,}  [Signatures  of  attorneys  fo 

all  parties,} 

FORM  No.  74. 
Adjonmment  of  motion  for  farther  preparation,  etc.i 

[Title  of  court  and  cause;  but  this  may  be  omitted  if  the  order  a 
stipulation  be  indorsed  upon  the  motion  papers,} 

Ordered  [or,  stipulated]  that  the  within  motion  be  adjoume 
to  be  heard  at  the  same  place  and  hour  on  the  day  of 

19  ,  with  leave  to  the  defendant  [or,  plaintiff]  to  prepare  [fui 
ther]  affidavits  in  opposition  to  the  motion  [and  without  prejudic 
to  his  right  to  make  any  objection  to  the  jurisdiction  of  the  coui 
[or  other  preliminary  objection  desired  to  be  raised}^  or  any  othe 


^  Unless  this  ndjoumment  is  taken 
to  the  chambers  of  a  justice,  the 
^stipulation  should  be  made  in  writ- 
ing and  filed  with  the  clerk.  Al- 
though in  terms  Code  Civ.  Pro.,  §  37 
applies  only  to  trials,  and  may  not 
govern  the  hearing  of  a  motion,  if  it 
is   held   to   apply »    a    stipulation    in 


open  court  will  not  suffice.  Arr 
strong  V.  Loveland,  99  App.  Div.  2! 
90  N.  Y.  Supp.  711;  if  the  adjoun 
ment  is  to  a  justice's  chambers  h 
counsel's  consent,  an  entry  in  t\ 
minutes  is  sufficient.  Code  Civ.  Pro 
§  239. 
1  See  paragraph  127  {above). 
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jection^  as  fully  as  if  this  adjournment  had  not  been 

[Signature  of  judge.] 

of  a  stipulation,  the  signatures  of  the  attorneys  for 
iHies.'] 

FORM  No.  75. 

Note  of  issue  on  motioiLS 

irt  and  cause.]  * 

ney  for  plaintiff  [giving  office  address]. 

ley  for  defendant  [giving  office  address], 

[defendant]  to  make  the  complaint  more  definite 

>r  other  description  of  the  nature  of  the  motion] 


day  of 


19 


^y  for  the  [defendant] 
in  support  of  the  motion. 

FOSM  No.  76. 
tote  of  issue  for  Appellate  Diyision  motion. 

t,  Appellate  Division 
)artment* 


[Title] 


eave  to  appeal  to  the  Court  of  Appeals. 

[Friday,  November  16,  1906.] 

M.  N.,  Attorney  for  Plaintiff- Appellant 
O.  P.,  Attorney  for  Defendant-Respondent. 


FORM  No.  77. 

)i  appeal  heard  as  a    nonenumerated  motion  at  Appellate 
Diyision.^ 

I  and  cause  as  in  preceding  Form.] 

I  order  [denying  motion  for  bill  of  particulars.] 


ii  128. 

h   122  {above). 

of    parties    may    be 

m   Doe,  and   others, 

e  clerk   in  the   first 
»re     noon     on     the 


Thursday  preceding  the  Friday  for 
which  the  motion  is  noticed.  App. 
Div.  Rules,  Ist  Dept.,  No.  II. 

0  File  eicrht  dnys  before  day  no- 
ticed.   Oen.  Rule  No.  39. 

File  at  the  same  time,  in  the  first 
department,  sixteen  copies  of  appeal 


186 


ABBOTt'b    PBACTIOB   AKD   FOB1C8. 


Noticed  for  [Friday,  November  16,  1906.] 
Notice  of  appeal  served  on  the  day  of  ,  19     . 

INatnes  of  attorneys  as  in  previous  Farm.] 

FORM  No.  7a 
Vote  of  iasne  for  an  appeal  hoard  aa  an  eniimoratod  motioa. 

[Title  of  court  and  cause  as  in  preceding  Form  but  one.'] 

Appeal  from  [judgment  of  the  Special  Term.] 
Noticed  for  the  [December,  1906]  Term. 
Notice  of  Appeal  served  on  the  day  of  ,  19     . 

[Preference  is  claimed  on  the  ground  that  the  sole  party  plain- 
tiff-appellant is  an  executor.] 

[Names  of  all  attorneys,  etc.,  as  in  previous  forms.] 

FOSM  No.  79 

Motion  to  dismiat  appeal,  or  for  jndfment    on  enamerated  or  nonennmerated 
motion  for  failure  to  file  or  terve  paper8.8 

[Title  of  court  and  cause,  (w  in  Form  76.] 

Please  take  notice,  that  upon  the  annexed  affidavit  of  A.  B.,  a 
copy  of  which  is  herewith  served  upon  you,  the  undersigned  will 
move  this  court  at  a  term  thereof  to  be  held  in  and  for  the  first 
[or  otherli  department  at  the  [Appellate  Division  Court  House] 
in  the  Borough  of  Manhattan,  county  of  New  York,  on  the 
day  of  ,19     ,*  at  the  opening  of  the  court,  or  as  soon  there- 

after as  counsel  can  be  heard,  that  the  appeal  [describing  t7],  be 
dismissed  [or,  that  judgment  be  rendered  in  favor  of  the  respond- 
ent] on  the  ground  of  your  failure  to  serve  or  file  the  papers  re- 
quired to  be  furnished  by  Rule  No.  41  of  the  General  Rules  oi 
Practice,  or  for  such  other  or  further  relief  as  may  be  just,  with 
costs  of  this  motion. 

[Date,  signature,  and  address,  as  in  Form  No.  47.] 


papers  and  an  affidavit  showing  senr- 
ice  upon  respondent  of  three  copies, 
and  a  notice  of  argument  with  admib- 
sion  or  proof  of  service.  First  DepU 
App.  Div.,  Rules  No.  IV. 

Consult  special  rules  of  other  ap- 
pellate division  for  variations. 

See  paragraph  4,  supra,  as  to 
what  are  non-enumerated  motions. 

7  File  fifteen  days  before  first  day 
of  terra,  with  additional  paperi,  in 
the  first  department,  as  in   case  of 


appeal  from  order,  and  also  wilt 
copies  of  appellant's  points  and  prod 
of  service  of  three  copies;  see  note  U 
preceding  form. 

See  paragraph  4,  supra,  tua  h 
what  are  enumerated  motions. 
s-See  paragraph  124  {above), 
©  Not  less  than  three  days*  notice 
must  be  given  (four  In  first  depart 
ment),  and  the  motion  mnat  be  no 
tioed  for  a  motion  day.  N.  Y.  Qen 
Rule  No.  41. 
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FOKM  No.  80. 

\g  cndibiflty  of  an  affiant,  oc  of  an  alleged  wiatitrial  wit- 
Boaa  on  motion  fox  a  now  txial,  etc^o 

e  08  in  other  cases.^ 

duly  sworn,  says : 

esides  at   [giving  street,  number,  city  or  town^ 

],  and  that  he  is  a  merchant  [or  otJi^r  avocation']  ^ 

I  of  business  at  [designating  his  business  address 

onent  has  been  well  acquainted  with  C.  D.,  of 
B  residence],  for  the  past  ten  years   [or  other 

all  of  which  time  the  deponent  has  lived  within 

[specifying  as  near  as  may  be]  of  his  residence 
dnesg],  in  the  same  neighborhood,  and  that  there 
any  controversy  or  matter  of  difference  between 
nt. 

>onent  is  not  related  to,  nor  in  any  manner  con- 
>  parties  or  attorneys  to  this  action,  and  has  no 
r  therein,  either  directly  or  indirectly, 
ponent  knows    [the  character   and]    the  general 
i  said  C.  D.  in  the  community  where  he  lives,  and 

reputation  for  truth  and  veracity  is  notoriously 
eponent  would  not  believe  him  under  oath  [and 
ime  several  well  known  citizens  who,  long  before 
B,  told  the  deponent  that  they  regarded  the  said 
unworthy  of  credit  even  under  oath].      [Or,  That 

prosecuting  attorney  —  or  otherwise  —  knows  of 
Ige  that  the  said  C.  D.  was  tried  and  convicted  of 
jury  at — specifying  the  cotirt,  time,  and  place  — 
jd  —  specifying  the  sentence,  if  lcnown,and  annex- 
g  to  certified  or  sworn,  copy  of  the  record  of  con- 


[Signature,] 
FORM  No.  81. 

imission  from  preyious  affidavit  to  be  supplied  to  meet  an 
objection.li 

ind  cause.] 

nd  filing  the  annexed  affidavit  of  A.  B.,  attorney 
or,  plaintiff],  verified  the  day  of  , 

it  appears  that  the  omission  to  disclose  in  the 
A.  B.,  on  which  the  order  to  show  cause  herein^ 


ph  1^3  {above). 


11  See  paragraph  163  {above). 
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dated  on  the        day  of  9  ^^     >  ^^  heretofore  granted  b] 

Mr.  Justice  J.  K.  and  made  returnable  before  this  court,  on  the 
day  of  y  19  y  whether  any  previous  application  had  been  mad( 
therefor,  was  inadvertent  and  excusable,  and  that,  in  fact,  m 
previous  application  had  been  made:  Now,  on  motion  of  8ai( 
A.  B.,  attorney  for  defendant,  Ordered  that  the  said  defect  ma^ 
be  and  hereby  is  supplied  by  the  filing  of  the  affidavit  first  abov( 
mentioned,  which  said  affidavit  is  received  and  read  upon  thi: 
motion  for  such  purpose  only,  and  [here  may  proceed  with  res 
of  order  thereon']. 

[Date.]  [Signature  of  judge.] 

FOSM  No.  82. 

Motion  for  reheaxiBe.^' 

• 

[As  in  Form  No.  47  for  notice  of  motion,  to  the  object  0 
motion,  and  then  insert,  for  example,  as  follows:]  That  the  de 
cision  of  the  motion  heard  and  determined  herein  at  a  Specia 
Term  of  this  court  [in  the  First  Department  add,  held  by  Jm 
tice  J.  K.,"]  on  [specifying  time  and  place  and  description  0 
motion]  y  may  be  reopened,  and  the  said  motion  reargued  upo 
the  same  papers,  on  the  ground  that  a  question  decisive  of  th 
case  and  duly  submitted  by  counsel  was  overlooked  [specifying  th 
question  —  or,  that  the  decision  of  the  motion  is  in  conflict  wit 
an  express  statute — specifying  it — *or,  with  a  controlling  d( 
cision  to  which  attention  was  not  called  by  counsel  or,  that  sue 
decision  was  based  upon  an  obvious  misapprehension  of  the  fad 
stated  in  the  affidavits  of  A.  B. —  specifying  in  what  the  misappri 
hension  consisted],  or  for  such  other  or  further  relief,  etc. 

FORM  No.  83. 
Motion  for  leave  to  renew.i^ 

[As  in  other  forms,  inserting]  for  leave  to  renew  the  motic 
heretofore  made  for  [describing  it,  for  instance,  a  discovery  an 
inspection  of  certain  books  and  papers  in  the  annexed  papci 
described],  on  the  ground  that  such  motion  was  denied  upon  tl 
ground  that  [stating  it,  and  disclosing  that  the  denial'  was  base 


12  See  paragraphs  168-171  (above), 

13  A  reference  to  the  justice  who 
presided  may  be  useful  as  identify- 
ing to  whom  this  motion  should  be 
referred  by  the  justice  holdina  the 


Special  Term  before  which  the  n 
tion  comes.  See  paragraph  170,  s 
prxi, 

1*  See  paragraphs  172-180,   supr 
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arity,  or  insufficiency,  as:  the  said  motion  was 
iffidavit  and  not  upon  a  petition  as  required  by 


FORM  No.  84. 
or  IftATO  to  renew,  and  of  renewed  motion,  if  allowed.<8 

eceding  Form^  adding}  and  that  at  the  same  time 
asked  [giving  the  plaintiff  a  discovery  —  etc.,  etc.. 
Form  No.  47.] 

FOKM  No.  86. 
Leave  to  renew  application  for  leave.i7 

b  the  motion  to  renew  the  said  motion,  based  upon 
,  be  and  the  same  is  hereby  denied,  but  without 
plaintiff  moving  again  on  the  same  and  additional 
to  renew  said  motion. 


right  to  renew  hia 
•-discovered  facts, 
ling  leave.  See 
ra. 


i«See  paragraph  177  {above). 

17  See  paragraph  173  (above)  ^  as 
to  when  leave  to  renew  on  same  facta 
should  be  reserved. 
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ARTICLE  XV. 
N0TICE6. 


1.  Wlat  if  notfoe  in  praetiee. 

2.  In  what  proceedings  necessary. 

3.  Notice  of  prooeediags  taken. 

4.  Signature. 

15.  Address  or  direction. 

6.  Original  or  copy  served. 

7.  Necessity  of  acting  through  at- 

torney. 

8.  Notice  to   several   united   in  in- 

terest. 

9.  Date. 

10.  Premature  notice. 


11.  Combiniiig  sBveml  doUom. 

12.  Ambiguous  notice. 

13.  Alterations. 

14.  Objections  to  sufficiency. 

15.  Effect  of  holding  sufficient. 

16.  Notice  of  motion. 

FOBliS. 

(86)  Notice;  common  form. 

(87)  The  same;  in  an  action. 

(88)  Notice  confirming  previous  No- 

tice. 


!•  What  is  notice  in  practice.'] —  The  word  "  notice,"  as  used 
in  practice,  has  either  of  three  meanings:  1.  Written^  00m- 
munieation  proceeding  from  one  person  and  addressed  to  and 
regularlj  served  upon  another.  2.  An  oral  communication  pro- 
ceeding from  one  person  and  heard  by  the  other.  3.  Actual  knowl- 
edge, or  circumstances  fairly  equivalent  thereto." 

Tlie  first  of  these  meanings  is  the  usual  one;  and  wherever 
a  statute,  rule  of  court,  or  stipulation,  requires  notice  without 
qualification,  this  kind  of  written  notice  is  implied.^ 

To  satisfy  such  a  requirement  it  is  not  enough  that  personal 
knowledge,  however  distinct,  should  be  brought  home  to  the  person 

ISU.  S.  V,  Foote,  25  Fed.  Cas.  1140.  Printing  or  engraving  is  equivalent 
Pelton  r.  Ottawa  Supervisors,  62  Mich.  617,  18  N.  W.  Rep.  245,  17  Repr.  657 
(under  statute  requiring  "notice  in  writing"  to  be  posted).  So  is  type 
writing.     Hunt  v.  Dexter,  etc.,  Co.,  100  App.  Div.  119,  91  N.  Y.  Supp.  279. 

19  Knowledge  is  tantamount  to  notice,  unless  written  notice  is  required 
Jones  r.  Van  Zandt,  13  Fed.  Cas.  1047. 

Ervinff  v.  Mayor,  131  N.  Y.  133;  Foley  r.  Mayor,  1  App.  Div.  586,  37  N.  Y 
Supp.  465.  Where  a  statute  requires  the  notice  to  be  filed,  it  must  be  ii 
writing.  Foley  r.  Mayor,  supra;  Norton  v.  City  of  New  York,  16  Misc.  303 
38  N.  Y.  Supp.  90;  State  r.  Town  of  Elba  Supervisors,  34  Wise.  169. 

Notice  by  telephone  is  insufficient  to*  comply  with  a  requirement  of  1 
written  notice.    Re  Shier's  Est,.  35  So.  Car.  417,  14  S.  E.  931. 

20(iilbert  p.  Columbia  Turnpike  Co.,  3  Johns.  Cas.  107,  108;  Lane  r.  CsLty 
19  Barb.  .537;  People  r.  Tallman,  36  Barb.  222;  Bissell  r.  N.  Y.  Cent.  R.  R,  Co. 
67  Barb.  385.  But  it  is  competent  for  the  Legislature  to  sanction  constructiv 
notice  in  proceedings  in  the  nature  of  proceedings  in  rem,  St.  Paul,  etc.,  R\ 
Co.  V,  City  of  Minneapolis,  35  Minn.  141,  27  N.  W.  Rep.  500,  502.  Notice  in'i 
iudicial  proceeding  may  be  given  (if  timely)  orally  in  open  court,  and  enterei 
in  the  minutes.    Killip  r.  Empire  Mill,  etc.,  Co.,  2  Nev.  46. 
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He  16  entitled  to  a  document  that  he  can  file  and 
lence  to  bind  the  person  giving  it^^ 
ougfa  that  a  written  notice  should  have  proceeded 
[>eraon ;  ^  it  is  usually  essential  to  a  notice  that 
libly  proceed  from  the  court  or  its  officer,  or  from 
whose  part  it  is  to  be  given.^  If  the  statute  or 
)  silait  on  the  character  of  notice  required,  it  must 
lally  to  the  one  for  whom  it  is  intended.^* 
flicient  to  deliver  it  to  the  person  for  whom  it  is 
ye  not  addressed  to  him,  unless  the  circumstances 
entitle  him  nevertheless  to  act  upon  it  and  hold 
d  to  him  upon  it 

hand,  in  the  case  of  a  notice  given  in  the  ordinary 
ding  action,  as  between  parties  of  whom  the  court 
irisdiction,  it  is  not  necessary  that  the  contents  of 
itself  should  be  shown  to  have  come  to  the  knowl- 
•son  addressed  (save  in  so  far  as  personal  service 
exceptional  instances),  but  it  is  enough  if  it  was 
5  way  of  coming  to  his  knowledge,  either  by  per- 
)y  leaving  at  his  office,  or  by  mailing,  according  to 
B  of  practice  elesewhere  stated.^ 
meaning  —  an  oral  communication  —  is  the  one 
a  class  of  proceedings  in  court,  or  before  a  judge 

as  notice  to  produce  papers,  motions  on  the  trial 
where  formal  written  notice  is  not  required.  The 
cception  are  easily  defined  by  the  reason  on  which 
iz.,  that  the  nature  of  the  proceeding  is  such  that 

3f  another  paper,  such  afl  a  report,  is  not  notice,  in  this 
recited  in  it.  Matter  of  N.  Y.  C.  R.  R.  Co.,  60  N.  Y.  112. 
that  a  written  notice,  duly  authenticated,  was  read  to  the 
r.  Gray,  3  Sumn.  339,  holding  appointment  of  guardian, 
)tice,  void.  s.  p..  People  v.  McHatton,  2  Scamm.  (HI.)  566 
irocess) ;  Williams  €.  Brummell,  4  Ark.  129;  and  Fitts  v. 
(9  (notices  to  take  deposition). 

eejoy,  53  Barb.  407.    Where  the  personal  notice  of  a  judg- 
the  Oode  in  order. to  limit  the  time  to  appeal,  was  derived 
m  —  Held,  that  it  should  have  been  given  by  the  one  who 
judgment,  and  the  judgment  of  the  lower  court  dismissing 
having  been  taken  in  time  was  accordingly  reversed, 
wn  to  proceed  from  any  one  therein  specified  is  ineffectual. 
14  Ga.  166.    See.  also,  Williams  v.  Bergin,  108  Cal.  166. 
&rmers'  L.  k  T.  Co.,  103  App.  Div.  39,  92  N.  Y.  Supp.  629. 
Cunha,  126  N.  Y.  297;   Ellis  r.  Carpenter,  89  Iowa,  521, 
;  Williams  v,  Flint,  etc.,  Ry.  Co.,  116  Mich.  392:  Steinhardt 
.  Y.  326. 
Sebvice,  Art.  XXI  of  this  chapter. 
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previous  notice  is  not  generally  requirable,  and  whether  it  be  or 
no,  the  fact  that  the  giving  of  the  notice  is  entered  in  the  minutes, 
and  is  heard  before  the  judicial  officer  who  is  hearing  the  case, 
and  is  ready  to  pass  on  an  objection  to  it,  is  a  sufficient  safeguard 
against  abuse.^ 

The  third  meaning — actual  or  constructive  notice — appears 
in  the  doctrine  that  a  party  must  take  notice  of  decisions  in  his 
own  favor  on  his  own  application ;  and  in  the  doctrine  that  a  party 
may  be  guilty  of  contempt  in  violating,  in  advance  of  receiving 
express  notice,  an  injunction  of  which  he  had  actual  knowledge 
or  even  reason  to  believe  had  been  granted,"  or  may  be  charged 
with  costs^  for  proceeding  in  disregard  of  the  fact 


2.  In  what  proceedings  necessary.'] —  It  is  a  general  principle 
that  in  every  proceeding  of  a  judicial  nature  both  parties  are 
entitled  to  be  heard,   and  notice  to  both   is   indispensably   re- 


1 


26KilIip  r.  Empire  MiUs,  etc.,  Co.,  2  Nev.  46;  Kerr  v,  McGuire,  28  N.  V 
446.  In  Railroad  Ck>.  r.  Blair,  100  U.  S.  661,  where  it  was  held  that  allowance 
of  an  appeal  in  open  court,  in  presence  of  appellee's  counsel,  at  a  term  subse 
quent  to  the  rendition  of  the  decree,  the  case  being  duly  docketed  in  thi^ 
court,  will  justify  appellants  in  inferring  that  a  citation  would  be  waived,  the 
court  say :  "  The  theory  of  the  rule  is,  that  as  a  party  to  a  suit  is  con 
structively  present  in  court  during  the  entire  term  at  which  his  cause  is  foi 
hearing,  and  as  the  doings  of  the  court  are  matter  of  record  at  the  time,  he  u 
chargeable  with  notice  of  all  that  is  done  during  the  term  affecting  his  suit; 
because,  if  actually  absent  when  an  order  is  made,  he  can  on  his  return  obtaii 
full  information  by  an  examination  of  the  minutes.  Still,  an  appeal  other 
wise  regular  would  not  probably  be  dismissed  absolutely  for  want  of  a  citation 
if  it  appeared  by  clear  and  unmistakable  evidence  outside  of  the  record  that 
the  allowance  was  made  in  open  court  at  the  proper  term,  and  that  th< 
appellee  had  proper  notice  of  what  had  been  done. 

"  The  records  of  the  court  in  this  case  show  an  allowance  of  the  appeal  ii 
court  when  the  appellees  were  present  by  their  solicitors.  It  was,  however 
at  a  term  subsequent  to  the  rendition  of  the  decree,  and  under  the  practice  a 
citation  was  necessary  to  bring  the  appellees  to  this  court." 

But  under  the  Codes  of  Procedure  the  usual  principle  is  that  notices  must 
be  in  writing  duly  served.    N.  Y.  Code  Civ.  Pro.,  i  796. 

27Conover  v.  Wood,  5  Abb.  Pr.  84;  Hull  i'.  Thomas,  3  Edw.  236  (violating 
order  with  knowledge  of  it,  before  service  of  copy),  approved  in  Endicott  r 
Mathis,  1  Stockt.  (N.  J.)  110,  114;  Cape  May,  etc.,  R.  R.  Co.  r.  Johnson 
8  Stew.  (N.  J.)  422;  8.  c,  14  Repr.  595  (here  proceedings  for  contempi 
for  the  violation  of  an  injunction  were  sustained,  notice  thereof  having  beei 
given  the  defendant  by  telegraph ) ;  Davis  v.  Davis,  83  Hun,  500,  32  N.  Y 
Supp.  10;  Haring  v.  Kaufman,  13  N.  J.  Eq.  397,  78  Am.  Dec.  102;  Winslow  r 
Nason,  113  Mass.  411.  Presence  of  the  party  in  court  when  the  order  is  mad< 
renders  disobedience  of  it  n  contempt,  although  not  formally  served.  See  Koeh 
ler  V.  Farmers'  Bank,  17  Civ.  Pro.  307;  McDonnell  v.  Henderson,  74  Iowa,  619 

28Kellog  r.  Kloc'k,  2  Code  Rpp.  2ft  (fact  that  plaintifT  had  been  informet 
defendant  wna  an  infant,  frround  for  giving  costs  on  vacating  judgment  entered 
without  appointing  guardian). 
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I,  however,  they  have  had  such  notice,  they  are 
ed  to  be  before  the  court,^^  and  the  necessity  of 
liar  steps  in  the  proceedings  depends  on  whether 
statute,  rule,  or  settled  practice.^^ 

ptoceedings  taken.l —  In  general  a  party  (except 
)  has  not  appeared)  is  entitled  to  formal  notice 
^hich  the  other  party  has  taken  in  the  cause  wher- 
f  the  former  to  proceed  in  turn  depends  on  the 
i  of  the  proceeding  that  has  been  taken.  Thus, 
>  gets  an  order  or  judgment  can  sometimes  pro- 
ithout  giving  notice  that  it  has  been  had,  yet  he 
the  time  of  the  other  party  to  move  against  it  or 
gives  such  notice ;  and  the  time  limited  for  mov- 
g  begins  to  run  from  the  giving  of  such  notice. 

asLJk,  36  Barb.  222,  and  see  pages  85,  86,  and  cases  cited, 
lie  is  well  stated  in  the  Appeal  of  Lancaster,  111  Pa.  St. 
3,  335,  thus:  "  Where  an  order,  decree,  or  judgment  has 
ered,  without  notice  to  a  party  who  was  entitled  to  notice, 
land  its  vacation,  at  least  to  the  extent  that  it  affects  his 
is  that  he  be  heard  before  the  judge  or  court  decides,  not 
in  ex  parte  hearing  and  adjudication,  after  which  he  may, 
i  the  adjudication  unjustly  affects  him;"  so  held,  reversing 
bans'  Court  appointing  a  trustee  of  unobjectionable  fitness 
n  to  give  notice  of  the  proceedings  to  all  parties  in  interest. 
I  of  PoUce,  25  Barb.  635  (removal  of  police  oflRcer  without 

Addison,  101  Ind.  58  (recording  road  used  as  highway 
e  without  notice  to  the  owner,  although  the  statute  author- 
said  nothing  about  notice).    Smith  v.  Reid,  134  N.  Y.  568, 

Lane  County,  23  Oreg.  386;  N.  J.  Turnpike  Co.  v.  Hall, 

sseter,  83  No.  Car.  38 ;  Sharpe  v.  Fowler,  16  Ky.  446.  See 
,  and  next  note  ( below ) . 

p.  85,  paragraph  25.  Thus  a  re<juirement  that  a  party 
ot  imply  a  requirement  that  he  give  notice  of  the  nling. 
Md.  75  (plaintiff's  affidavit  of  amount  due)  ;  Douoy  e. 
N.  S.)  286  (filing  of  pleading  pursuant  to  order  of  court), 
ictice,  still  in  fovee  in  some  jurisdictions,  a  party  once  in 
eril  take  notice  of  all  orders  and  pleadings  filed  hy  order 
;he  distinction  between  motions  or  pleadings  filed  by  order 
ose  filed  by  the  party  at  his  own  instance,  is  quite  obvious. 
lara  Min.  Assn.,  60  Cal.  617;  Williams  t;.  Miller,  1  Wasn. 

lee  a  motion  filed  in  term  time  does  not  require  notice  to 
when  it  has  reference  to  a  proceeding  before  the  court  at 
the  motion  was  made.  Accordingly  where  plaintiff  moved 
liich  was  granted  (order  making  an  injunction  perpetual), 
mdant  to  set  the  order  aside  on  the  ground  that  he  had  no 
Q,  was  held  properly  denied.     Wagner  v.  Tice,  36  Iowa, 

.  C.  R.  R.  Co.,  67  Barb.  386. 
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The  application  of  this  principle  to  orders  and  decisions  or 
motions  is  more  fully  stated  elsewhere.** 

4.  Signature.'} — A  formal  notice  given  in  the  course  of  litiga 
tion  must  show  that  it  comes  from  a  party  or  attorney  who  i; 
entitled  to  give  it,**  and  the  appropriate  method  of  doing  this  i; 
by  signature  or  subscription,**  which,  however,  may  be  printed.* 
The  address  of  the  signer  should  be  added.*^ 

The  omission  of  signature  in  cases  where  signature  is  not  ex 
pressly  required,  does  not  necessarily  vitiate,  if  the  notice  i 
delivered  by  the  person  who  should  have  signed  it,**  so  that  th( 
person  receiving  it  could  not  be  misled;    but  the  fact  of  sucl 

38  Art.  XVII,  on  Orders,  p.  206  of  this  volume. 

34  See  paragraph  1,  supra,  and  notes. 

35  Required  by  N.  Y.  G^en.  Rules  of  Practice  No.  10;  Demelt  v,  Leonard,  1 
How.  Pr.  182.  Where  a  party  has  appeared  in  the  action,  the  notice  must  b 
subscribed  by  the  attorney  and  not  by  the  party.  Halsey  v.  Carter,  29  N.  "V 
Super.  Ct.  635. 

Under  a  statute  directing  notice  to  be  given  in  writing,  signature  is  essei 
tial,  except,  perhaps,  where  the  notice  is  delivered  in  person  by  him  wh 
should  have  signed  it.    Eaton  v.  Supervisors  of  Manitowoc  Co.,  42  Wis.  317. 

A  notice  to  take  depositions  that  is  unsigned  is  Insufficient.  Where  depc 
sitions  were  taken  upon  such  a  notice,  the  opposite  party  not  attending  eithe 
in  person  or  by  attorney,  they  were  suppressed.    Bohn  v,  Devlin,  28  Mo.  3U 

Service  of  notice  of  appeal  from  magistrate's  judgment  was  admitted  b 
indorsement.  The  notice  was  unsigned.  Motion  to  dismiss  the  appeal  fo 
insufficient  notice  was  sustained.     Larrabee  v.  Morrison,  15  Minn.  196. 

Notice  of  appeal,  which  was  not  subscribed  by  any  person,  but  containe 
the  name  and  address  of  the  appellant's  attorney  indorsed  on  the  back  —  heh 
not  an  absolute  nullity,  but  that  an  amendment  should  be  permitted  to  su] 
ply  the  omission  by  virtue  of  N.  Y.  Code  Civ.  Pro.,  §  3049.  (Citing  Burrow 
V,  Norton,  2  Hun,  550 ;  Sherman  v.  Wells,  14  How.  Pr.  622 ;  Jackson  v.  Fassit 
33  Barb.  645).    Gutbrecht  v.  Prospect  Park  &  C.  I.  R.  R.  Co.,  28  Hun,  497. 

Prior  to  the  amendment  of  N.  Y.  Code  Civ.  Pro.,  i  3046,  in  July,  1882,  s 
as  to  require  an  actual  subscription  of  the  notice  of  appeal,  it  seems  that 
notice  not  subscribed,  but  indorsed  with  the  name  and  address  of  the  appe 
•lant*s  attorney,  would  be  sufficient.    Id. 

36  Smith  17.  Kerr,  49  Hun,  29,  1  N.  Y.  Supp.  454,  16  Civ.  Pro.  126  (offer  c 
judgment  which  party  or  attorney  must  "  subscribe  " ;  Code,  §  740 ) .  Pelton  i 
Ottawa  Supervisors,  62  Mich.  617,  18  N.  W.  Rep.  245,  17  Repr.  657,  an 
cases  cited  ( under  statute  requiring  "  notice  in  writing  "  to  be  posted ) . 

37  See  paragraph  100,  on  p.  125  of  this  volume;  N.  Y.  Gen.  Rules  of  Practic 
No.  10.  Either  by  subscription  or  indorsement;  both  are  not  required  by  tl 
rule.    Falker  t?.  N.  Y.,  etc.,  R.  Co.,  100  N.  Y.  86,  2  N.  E.  628. 

38  Under  the  Wisconsin  statute,  L.  1875,  chap.  86,  which  did  not  require  tl 
notice  given  to  a  town  of  an  injury  caused  by  a  defective  highway,  to  \ 
signed  by  any  person  —  where  such  a  notice  was  served  by  the  injured  part 
in  person,  the  fact  that  the  signature  of  his  attorneys  thereto  did  not  descril 
them  as  such  attorneys,  is  immaterial.  The  service  by  the  injured  party  i 
person  took  the  place  of  signature.  Teegarden  r.  Town  of  Caledonia,  50  Wi 
292. 


■w" 


>MMON  FOBMS. XV.     NOTICES. 


195 


»umed;  nor  is  it  enough  to  dispense  with  sig- 
papers  such  as  usually  accompany  the  notice 


irection.'] — A  notice  should  be  addressed  to  the 
d  thereby,  unless  he  has  appeared  by  attorney, 
lould  be  addressed  to  the  attorney,  as  attorney 
stion  whether  notice  may  be  served  by  or  upon 
9rd  after  judgment,  or  whether  the  judgment  is 
te  the  attorney's  authority,  is  one  which  relates 
:s  as  well  as  notices,  and  may  more  conveniently 
onnection  with  the  subject  of  service.*^ 
I  material  part  of  a  notice,*^  as  circumstances 
n  whom  a  notice  is  served  without  being  ad- 
particularly  if  it  be  addressed  to  others  —  in 
iras  not  intended  for  him.*^ 
a  address  is  subject  to  the  same  rules  as  one 
i  notice. 


opy  served.^ —  If  the  person  served  is  required 
aative  step  upon  the  faith  or  authority  of  the 
em  that  he  should  be  put  in  possession  of  the 
lotice  in  an  action  as  an  offer  of  judgment  has 
served  by  copy;*®  so,  too,  of  a  notice  of  claim 


on.' 


appeal  from  a  justice  of  the  peace  must  be  signed  by 
i  person  authorized  by  him,  or,  it  not  being  so  signed, 
'  that  the  notice  was  presented  to  the  justice  by  the 
Accordingly,  where  the  affidavit  and  undertaking  were 

that  it  could  not  be  presumed  from  this  that  an  un- 
on  the  same  sheet,  was  given  by  the  appellant,  and  the 
tion  to  dismiss  the  appeal  was  reversed.     Evangelical, 
iler,  69  Wis.  650. 
Df  this  chapter,  post, 
served,  ana  retained,  is  not  ineffective  or  rendered  nuga- 

the  name  of  one  of  the  firm  of  attorneys.     Falker  v. 

N.  Y.  86,  2  N.  E.  628. 

»f  proceedings  to  lay  out  a  highway  was  addressed  to 
'.,"  and  inclosed  in  an  envelope  addressed  to  L.,  who  was 
ing  a  devisee  of  P.),  held  that  L.  had  sufficient  notice. 
[36  Mass.  477.  See  paragraph  102,  p.  126.  A  notice  to 
not  vitiated  by  a  failure  to  address  to  all  its  members. 
I.  Co.,  100  N.  Y.  86,  2  N.  E.  628. 
»  Hun,  29,  1  N.  Y.  Supp.  454,  15  Civ.  Pro.  126. 
ch,  48  Aop.  Div.  354,  62  N.  Y.  Supp.  1111  (notice  of 
g  from  city's  negligence) ;  s.  P.,  Kelley  v.  Syracuse,  10 
ipp.  282  (notice  of  lien  under  city  contract). 
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7.  Necessity  of  acting  through  attorney. 1 — In  general,  form 
notices  in  the  cause  must  proceed  from  and  be  served  on  t 
attorney  of  record,  if  there  be  one.**^ 

The  exceptions  to  this  rule  arising  by  reason  of  the  cessati< 
of  authority  after  final  judgment,  or  where  an  attorney  cann 
be  found,  will  be  more  conveniently  stated  in  connection  m 
service  of  papers. 

8.  Notice  to  several  united  in  interest.'] — The  rule  that  whe 
several  persons  have  a  joint  interest,  notice  to  one  is  notice 
all,  does  not  apply  to  notices  of  legal  proceedings;*^  but  noti 
should  ^be  given  to  each,  if  within  the  State,*^  unless  they  ba 
appeared  by  attorney.  If  not,  and  if  part  of  them  are  witho 
the  State,  the  court  can  direct  as  to  the  mode  of  giving  notice 
such.*® 

Where  several  have  appeared  by  one  attorney,  or  one  firm 
attorneys,  one  notice  served  on  the  attorney  or  firm  is  enough. 

9.  Date.'] — The  time  of  service  is  the  real  date  of  a  notic 
and  the  fact  that  a  date  is  not  written  upon  it,  or  that  it  bears 
wrong  date,  such  as  Sunday,*®  does  not  vitiate  it  if  the  error  dc 
not  mislead  nor  alter  the  legal  construction  as  it  might  if  t 
notice  were  expressed  as  running  so  many  days  from  the  date 

45  Halsey  v.  Carter,  29  N.  Y.  Super.  Ct.  535;  Griffith  v,  Gruner,  47  Cal.  6 
See  Article  XXI  on  Service. 

There  is  a  class  of  cases  where  the  requirement  of  notice  from  a  particu 
person  in  transactions  involving  forfeitures  is  held  to  require  the  exercise 
his  personal  judgment,  so  that  he  cannot  delegate  the  use  of  his  name 
anotner,  to  give  tuch  notice.  See  Payn  v.  Mutual  Relief  Society,  17  A 
N.  C.  53. 

Notice  need  not  be  directed  to  the  attorney  as  such  if  it  appears  that  h( 
in  fact  the  attorney  of  record.  As  where  notice  of  the  takii^  of  a  deposit 
wns  addressed  to  the  attorneys  at  law,  by  their  firm  name  (without  stat 
that  they  are  attorneys  at  law),  by  whom  the  declaration  was  filed,  it  will 
presumed,  in  the  absence  of  any  denial  on  their  part,  to  have  been  addres 
to  them  in  the  same  character  in  which  they  filed  the  declaration.  Motion 
suppress  accordingly  denied.    Reese  v.  Beck,  24  Ala.  651. 

In  some  instances  service  of  notice  ( as  of  appeal )  is  required  to  be  made 
the  attorney.  Abrahams  v.  Stokes,  39  Cal.  150  (where  an  appeal  was  dismis 
because  the  notice  was  served  on  the  plaintiff  and  not  on  his  attorney 
record) ;  8.  P.,  Tripp  v.  De  Bow,  6  How.  Pr.  114. 

^Thus  serrioe  of  process  by  leaving  at  residence,  requires  two  copies 
joint  defendants,  though  both  dwell  in  the  same  house.     Bugbee  r.  Thomp< 
41  N.  H.  183;  B.  P.,  Rogers  v.  Buchanan,  58  id.  47;  McCbnnell  v.  Stettin 
7  111.  707. 

47  Matter  of  Cohen,  2  How.  Pr.  (N.  S.)  523  (notice  to  assignors  for  ben 
of  creditors). 

48/5. 

49  Taylor  v.  Thomas,  2  N.  J.  Eq.  106. 

ROSee  Chase  r.  Hogan,  19  N.  Y.  Super.  Ct.  431. 
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notice.^ — Wher©  the  statute  or  rule  of  court 
ee  be  given  of  an  act  done,  such  as  that  a  peti- 
1  order  entered,  and  notice  be  given  that  it  has 
ice  must  be  subsequent;  previous  notice  that  the 
J  ineffectual.^^ 

it  to  proceed  irregularly  imposes  no  obligation 
'^e  step  in  the  cause,  irr^ular  and  inconsistent 
s  taken.*^ 

several  objects.'] — For  convenience  each  dis- 
i  be  by  itself  so  far  as  to  enable  it  to  be  filed 
•  which  it  pertains;^  but  a  notice  is  not  vitiated 
gets  are  combined  with  it  in  the  same  paper.** 

notice.^ — An  ambiguity  in  a  formal  notice 
rse  of  litigation  which  leaves  its  meaning  in 
onstrued  most  strongly  against  the  party  who 
lis  language,  and  if  it  fails  to  convey  his  mean- 
is  and  the  consequences  lie  on  him.**    This  rule 

08  Ind.  241,  6  N.  E.  Ttep.  626  (holding  service  of  notice 
\)e  filed  insufficient  to  give  jurisdiction  if  direct  attacic 

otherwise  —  at  least  in  Indiana  —  on  collateral  attack, 
te  1;  Gallt  v.  Finch,  24  How.  Pr.  193  (aervice  of  copy 
Tj  of  order  thereon,  insufficient  to  limit  time  to  appeal ) . 

reauired  to  be  given  subsequent  to  the  doing  of  a  par- 
:he  lapse  of  a  certain  time ;  if  premature,  it  is  invalid. 
)f  a  hearing  was  served  before  tne  return  day  mentioned 
Q  to  strike  from  the  docket  was  granted.  Stockton  r. 
J;  Miles  v,  Gk)fBnet,  16  Mich.  280. 
Van  Rensselaer,  6  Paige,  147. 

low.  Pr.  286  (mistake  of  getting  order  in  supplementary 
rs  before  return  of  execution  was  actually  filed,  held 
irded). 

^  70  N.  Y.  98.      (Notice  embodied  in  a  stipulation  which 
—  held  ineffectual. ) 
tt,  68  Cal.  326,  9  Pac.  Rep.  187,  192   (notices  of  several 

appeal  from  two  separate  orders  (denying  motion  for 
»laint,  and  to  dismiss  complaint  without  prejudice),  is 
as  accordingly  held  sufficient  cause  for  the  dismissal  of 
le  great  confusion  and  inconvenience  would  ensue.  Sweet 
125 ;  8.  P.,  People  r.  Center,  61  Cal.  191. 
Q  (above),  the  ease  of  People  v.  Center  was  distinguished 

appeal  from  two  orders,  not  two  notices  in  one  paper, 
iractioe  allows  one  notice  of  appeal  by  the  same  party 
n  the  same  action,  if  the  caae  is  such  that  they  can  be 
'ee  Appeals,  vol.  2  hereof. 

nrston,  30  Cal.  123;  s.  P.,  Potter  v.  Tuttle,  2  Wend.  254 
le  a  default  taken  because  notice  of  appearance  was  so 
to  mifilead  the  attorney  into  serving  his  papers  on  a 
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should  be  freely  applied  in  the  case  of  those  notices  which  tb 
party  served  has  a  right  to  have  in  a  form  such  that  he  can  rel; 
upon  them  as  future  evidence  of  his  ri^t.  In  case  of  mere  nc 
tices  of  motion  and  the  like  the  question  is  whether  an  ambiguit; 
has  misled. 

13.  Alterations.l — An  alteration  appearing  on  the  face  of 
notice   is   not  necessarily   presumed   to   have  been  made   afte 


service. 


M 


14.  Objections  to  sufficiency.] — In  general,  mere  verbal  ii 
accuracies,  not  in  themselves  misleading,  will  not  invalidate  th 
notice.*^ 

The  necessity  of  returning  an  insufficient  notice  is  considere 
in  connection  with  Service;  and  the  effect  of  appearing  o 
neglecting  to  appear  under  an  insufficient  notice,  under  Motionj 

A  party  cannot  usually  take  advantage  of  a  defect  in  a  notic 
given  by  or  on  behalf  of  himself;**  and  one  who  waives  insuS 
ciency  as  to  himself  by  appearing  without  objecting***  cann( 
usually  object  to  the  same  insufficiency  as  respects  others  wh 
ought  to  have  had  notice.*^ 

15.  Effect  of  holding  sufficient.] — Where  notice  has  been  givei 
and  the  court  has  decided  that  it  is  sufficient  to  give  jurisdictioi 

56  Davis  V.  Davis,  48  Vt.  502.      (The  place  of  taking  a  deposition  named 
the  citation  was  **  North  field,  in  the  county  of  Dakota  .and  State  of  Minn 
sota,"  but  the  word  Dakota  was  at  some  time  changed  to  Rice.     Held,  that  i 
objection  to  the  admissibility  of  the  deposition  was  properly  overruled.)      Bi 
see  Abb.  Tr.  Ev.   (2d  ed.)   501,  and  note. 

K7  As  where  the  plaintiff's  attorney  noticed  a  cause  for  trial  and  inquest  i 
**  the  next  Circuit  Court,  etc.,  on  the  3d  Monday  of  November,"  whereas  tl 
court  was  appointed  to  convene  on  the  third  Tuesday  of  that  month, 
appearing  that  the  defendant's  counsel  was  not  misled  by  the  error,  the  cou 
denied  the  motion  to  set  the  inquest  aside.  Bander  r.  Covill,  4  Cow.  6( 
6.  P.,  Iris.  Co.  V.  Kelsey,  13  How.  Pr.  635    (1825). 

A  motion  to  set  aside  a  default  for  want  of  a  plea,  on  the  ground  that  t] 
notice  endorsed  on  the  declaration  required  the  defendant  to  take  notice  of 

rule  to  plead  within days,  was  denied.      No  evidence  that  the  defenda 

was  misled.      Douw  v.  Rice,  11  Wend.  180;  Jackson  v.  Brownson,  4  Cow.  5 

In  like  manner,  where  a  deposition  was  objected  to  in  evidence  becau 
the  notice  of  taking  designated  Connellshurg  instead  of  McConnellshurg 
the  place,  the  judgment  of  the  lower  court  in  admitting  the  deposition  w 
affirmed.     Gibson  r.  Gibson,  20  Pa.  St.  9.      s.  P.,  N.  Y.  Fire  Dept.  v.  Buffui 
2  E.  D.  Smith  (N.  Y.),  611;  Black  v,  Chicago,  etc.,  R.  Co.,  18  Wis.  208. 

M  Quinn  t;.  Middlesex  Electric  Light.  Co.,  140  Mass.  109,  3  N.  E.  Rep.  2C 

WSee  Moore  v.  Em^pie,  17  App.  Div.  218,  45  N.  Y.  Supp.  629. 

ooHingham,  etc.,  Turnpike  Corporation  v.  Norfolk  Co.,  6  Allen  (Mass 
363,  367. 
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•  order  founded  thereon  is  not  to  be  disregarded 

lollaterally  on  the  ground  that  the  notice  was  not 

)  to  give  jurisdiction;  but  the  error  is  one  to  be 

all,   by  a   direct  proceeding,    as   by  appeal  or 


^  motion.'] —  The  rules  applicable  to  notice  of 
le  a  motion  or  other  application  to  the  court  are 
ar,  and  therefore  stated  in  connection  with  the 

ONS.®^ 


FORMS. 

FORM  No.  86. 

Notice;  common  form. 

>e  affected  by  notice.]^ 

,  or  other  convenient  identification.] 

ise  take  notice  that  [here  set  out  with  accuracy 
ich  notice  is  designed  to  be  given.] 
day  of  ,  19     . 

[Signature  and  address.]  ^ 

FORM  No.  87. 
The  same;  in  an  action. 

md  catise.] 

ie  take  notice  [etc.,  see  preceding  Form.] 
day  of  ,  19     . 

[Yours,  etc.]«^ 
A.  B.«^ 
Attorney  for  [plaintiflF] 

[Address.] 

for  [defendant]. 

State  ew  reU  Kendle,  105  Ind.  334,  2  West.  Rep.  782. 
petition  would  be  filed,  under  statute  requiring  notice  that 
iled,  was  treated  as  sufficient  as  against  collateral  attack, 
lad  decided  in  the  proceeding  that  it  was  sufficient;  s.  p., 
lun,  414  (process  in  divorce),  and  cases  there  cited, 
d  120  of  this  volume. 


6,  page  195,  «u- 
B  1  and  4,  «upra, 


«  Optional. 

66  See    paragraphs    1    and    4    and 
notes,  supra. 

67  See  paragraph  5,  supra. 
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FORM  Ko.  88. 
notice  canfirming  preriovi  mmce. 

[Title  of  court  and  cause.} 

Please  take  notice,  that  the  plaintiff  in  this  action  appeals  ta 
the  Appellate  Division  of  this  court,  for  the  Depart- 
ment, from  the  order  made  by  Mr.  Justice ,  at  Special  Term 

of  this  court,  and  entered  herein  on  the  day  of  >  1^    > 

\_state  its  character,  as]  vacating  and  setting  aside  the  warrant  of 
attachment  herein  issued  in  this  action  on  the         day  of  y 

19     ,  and  from  the  whole  and  every  part  of  the  said  order. 

This  notice  is  served  for  the  sole  purpose  of  confirming  a  similar 
notice  filed  with  the  County  Clerk  and  served  on  the  defendant's 
attorneys  by  the  attorneys  for  the  plaintiff,  on  the  day  of 

,19  ,  and  its  purpose  is  to  obviate  any  question  as  to 
the  right  of  the  plaintiff  to  serve  such  notice  at  the  time  last  above 
mentioned,  it  having  been  objected  that  he  had  not  then  given 
security  for  costs,  but  having  since  given  such  security  the  said 
notice  is  hereby  renewed  and  reaflSrmed. 
[Date.] 

[Signaiure  and  office  address  of], 

Attorneys  for  Plaintiff. 
To  [address'] 

Attorneys  for  Defendant, 
P.  K.,  Esq., 

Clerk  of  the  Supreme  Court. 
[For  other  Forms  of  Notice,  see  Motions,  supra;  Chapter  II, 
Article  IV,  on  "Demands,  Notices,  etc.,  before  suit;''  a/nd  the 
various  proceedings  that  require  notice.] 


COMMON  FORMS. XVI.    OATHS. 


201 


ARTICLE  XVL 


Oaths. 


ter. 

ering. 

)ral    declaration 


FOBMS. 

(89)  Oath   taken   upon   the   Evan- 
gelists. 

(90)  Oath   taken   by  uplifting  the 

hand. 
7'  (91)   Affirmation. 

(92)  Oath    or    affirmation    of    wit- 

ness, to  be   interrogated  on 
a  particular  subject. 

(93)  Another   form,   where   witness 

is  about  to  testify ona trial. 

dminister.'] — The  power  to  administer  an  oath 
)f  an  aflBdavit  is  of  statutory  regulation.^  The 
rt  or  judge  to  do  so  may  properly  be  exercised 
ng  in  the  presence  and  under  the  direction  of 
e,  for  the  clerk  is  but  the  hand  and  voice  of  the 


Iministering.l — The  mode  of  administering  an 
)rescribed  by  statute.  In  those  cases  in  which 
with  the  prescribed  formalities  is  deemed  essen- 
of  the  rights  of  the  party  against  whom  an  oath 

useful.^^ 

n  the  affiant  "  declares  that  he  has  conscientious 
aking  an  oath  or  swearing  in  any  form,"  that  he 
:  such  declaration  is  not  made,  the  party  has  a 
that  a  witness  be  sworn  in  some  form.     If  the 

satisfied  that  any  peculiar  mode  of  swearing  in 
ition  to  laying  the  hand  upon  the  gospels  is,  in 

7  York  statutes,  Code  Civ.  Pro.,  S§  842-844. 
19  Misc.  674,  44  N.  Y.  Supp.  443. 

Nihols,  4  McLean,  23.  (Deputy  authorized  by  general 
r  the  principal  clerk,  and  especially  directed  by  the  judge 
h.) 

J4  N.  C.  789.  (Justice  of  peace  by  request  of  coroner, 
,  administered  oath  on  inquest.  Held,  that  he  had  no 
dictment  for  perjury  was  bad  for  stating  the  facts, 
th  was  good,  and  perjury  might  have  been  assigned  by 
>een  administered,  as  in  contemplation  of  law  it  was,  by 
Roberts  v.  Central  Pass.  Ry.  Co.,  1  Brewster  (Pa.),  638; 
:!al.  197. 

is  according  to  the  law  of  New  York. 
Pro..  §  847,  embodying  former  provisions  of  2  B.  S.,  407, 
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the  affiant's  opinion,  more  solemn  and  obligatory,  the  officer  maj 
in  his  discretion,  adopt  that  mode."  And  one  believing  in  an; 
other  than  the  Christian  religion  may  be  sworn  according  to  it 
peculiar  ceremonies.^* 

Subject  to  the  foregoing  qualifications  a  party  has  the  righ 
to  insist  that  the  usual  common  law  mode  of  administering  ai 
oath,  "  by  the  person  who  swears  laying  his  hand  upon  the  goj 
pels,"  be  observed;^*  unless  the  affiant  desires  to  dispense  wit! 
that  act  of  reverence,  in  which  case  the  formula  must  be,  "  Yo 
do  swear  in  the  presence  of  the  ever-living  God,"  while  the  affian 
lifts  his  hand  or  not,  at  his  option. 

3.  Overt  act  or  oral  declaration  necessary.~\ — To  make  a  vali 
oath,  for  the  falsity  of  which  an  indictment  for  perjury  will  lie 
there  must  be,  in  some  form,  in  the  presence  of  an  officer  authoi 
ized  to  administer  the  oath,  an  unequivocal  and  present  act  b 
which  the  affiant  takes  upon  himself  the  obligations  of  an  oatl 
The  silent  delivery  of  a  signed  affidavit  to  the  officer,  who  there 
upon  signs  the  jurat,  is  not  sufficient  for  this  purpose;  and  is  nc 
made  so  by  the  intention  of  the  one  party  or  the  supposition  c 
the  other.*^* 

72  N.  Y.  Code  Civ.  Pro.,  §  848. 

So  in  Rule  91  of  the  U.  S.  Ct.  Equity  Rules.  (Jones  Fed.  Rules,  150. 
"  Whenever,  under  these  rules,  an  oath  is  or  may  be  required  to  be  take 
the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu  there^ 
make  solemn  affirmation  to  the  truth  of  the  facts  stated  by  him.'' 

73  Id.,  §  849.     State  t\  Chyo  Chiagk,  92  Mo.  395,  4  S.  W.  Rep.  704. 

For  proper  oath  in  the  case  of  Jews,  and  in  the  case  of  idolators,  see  Frya 
V.  Lindo,  3  Edw.  239;  People  v.  Jackson,  3  Park.  Crim.  590.  See  also  noi 
in  1  City  Ct.  Rep.  290,  on  judicial  oaths. 

74  By  an  amendment  to  §  845,  Code  Civ.  Pro.,  in  1899,  the  practice  of  kissii 
the  gospels  has  been  dispensed  with. 

7&  O'Reilly  v.  People,  86  N.  Y.  154,  40  Am.  Rep.  525;  8.  c,  10  Abb.  N.  C.  5 
with  note  as  follows:  As  affidavits  are  so  frequently  authenticated  in  th 
loose  manner,  it  may  be  of  interest  to  inquire  whether,  in  case  of  falsity  < 
an  affidavit  used  to  obtain  a  civil  remedy,  there  is  any  other  remedy  ths 
indictment.  As  to  proceedings  for  contempt,  see  Code  Civ.  Pro.,  §§  8,  1^ 
Matter  of  Stacy,  10  Johns.  328;  Bonesteel  v.  Lynde,  8  How.  Pr.  226;  Yat 
r.  Lansing,  9  Johns.  395,  aff'g,  5  id.  282,  and  Yat^s  v.  People,  6  id.  336,  rev' 
Matter  of  Yates,  4  id.  317;  article  on  Contempt,  20  Am.  Law  Reg.  (N.  S.)  8^ 
Wilmerdings  v.  Fowler,  14  Abb.  Pr.  (N.  S.)  249,  afTg  Fowler  v.  Lowenstei 
7  Lans.  167;  and  see  further  proceedings  in  that  case  in  15  Abb.  Pr.  (N.  S 
86.  As  to  whether  fraud  or  perjury  in  obtaining  a  decision  is  a  ground  < 
action,  see  also  Stilwell  v.  Carpenter,  2  Abb.  N.  C.  238,  and  cases  cited  i 
1  Abb.  N.  C.  232. 

The  decision  in  Moffatt  v.  Herman,  17  Abb.  N.  C.  62,  that  to  put  in  a  fall 
verified  pleading  is  a  contempt,  was  reversed  in  Id.  107. 

The  Code  section  (845)  requires  that  the  witness  shall  "express  assent  1 
the  oath." 
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belie f.'\ — No  witness  is  incompetent  on  account 
3  belief  ;''•  but  although  no  witness  is  to  be  re- 
ire  his  religious  belief  as  a  condition  of  being 
estriction  does  not  prevent  the  court  or  officer 
ister  an  oath  from  inquiring  of  the  person  what 
inies  in  swearing  he  deems  most  obligatory  J® 

mpetency.'] —  Before  administering  an  oath  to  an 
on  who  is  apparently  or  is  suggested  to  be  of  weak 
»urt  or  officer  may  examine  him  to  ascertain  his 
le  extent  of  his  knowledge^®  of  the  significance  of 
nation. 

record.^ — It  is  usual,  though  not  essential  in 
dee,  to  indicate  in  the  jurat  or  minutes  which 
whether  it  was  an  oath  or  an  affirmation;  but  in 
ffirmation  is  the  equivalent  of  an  oath  when  taken 
^ligious  scruples  against  the  oath,  and  a  certificate 
ing  the  word  "  sworn  "  is  valid  in  case  of  affirma- 
tnay  lead  to  inconvenience. 

t  in  a  jurat  or  minutes  that  a  person  was  affirmed, 
erican  practice  necessitate  adding  a  statement  that 
jd  that  he  had  religious  scruples  against  being 
orm,  but  the  fact  will  be  presuijaed  in  support  of 


ties,"] — ^A  person  swearing,  affirming,  or  declaring 
^here  an  oath  is  authorized  by  law,  is  lawfully 
aying  the  hand  upon  the  gospels  be  omitted  f^  and 

3f  1896,  art.  1,  §  3.  See  Clinton  v.  State,  33  Ohio  St.  27; 
I,  2  Ala.  354. 

lie  in  New  York  under  the  constitutional  amendment.  For 
see  Atty.-Gen.  r.  Bradlaugh,  14  L.  R.  Q.  B.  Div.  667;  8.  c, 

Jiv.  Pro.,  §  850,  last  clause.  It  is  improper,  however,  to 
0  be  cross-examined  upon  his  religious  belief.  See  Brink  r. 
.  150. 

iv.  Pro.,  §  860.  The  statute  stops  with  the  word  "knowl- 
r  knowledge  of  the  matters  to  be  sworn  to  nor  general 
it. 

*ule  seems  to  be  different.    Matter  of  Prince  Henry,  LXIX 
49  L.  J.  Prob.  Div.  67.     And  in  New  Jersey.     State  r. 
aw,  260. 
Lv.  Pro.,  I  861. 
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ft  departure  from  the  statute,  to  which  no  objection  ia  made  at 
the  tnne,  does  not  neoefisarilj  vitiate  the  oath." 


FORM  No.  89. 
Oath  taken  upon  the  ETangeliste. 

[The  officer  extends  the  book  to  the  affiant,  who  takes  hold  of 
it,  and  the  officer  says:}  "  You  do  solemnly  swear,  that  *  [here 
state  the  object  of  the  oath,  e.  g.,  thus:']  the  matters  stated  in  this 
aflSdavit  subscribed  by  you  are  trua     So  help  you  God." 

FORM  No.  00. 
Oath  taken  by  nplifting  the  hand. 

[The  affiant  raises  his  right  hand  or  not  at  his  option,^  and 
the  officer  says:]  "You  do  swear,  in  the  presence  of  the  ever- 
living  God,  that  *  the  matters  stated  in  this  affidavit  subscribed 
by  you  are  true."  [And  the  affiant  responds  ustially  with  the 
words, '' I  dor] 

FORM  No.  91. 

Affinnation. 

[The  officer  says:]  "You  do  solemnly,  ainoerely,  and  truly 
declare  and  aflSrm,  that"  [etc.,  as  in  preceding  Form]. 

FORM  No.  92. 

Oath  or  affirmation  of  witneea  to  he  interrogated  on  a  particular  tabject 

[Substitute  in  preceding  forms  at  the  asterisk]  that  yon  will 
true  answers  make  to  the  questions  that  shall  be  put  to  you 
concerning  [here  state  the  maiter,  e.  g.,  thu^]  your  property. 

FORM  No.  98. 
Another  form,  where  witness  is  about  to  testify  on  a  trial. 
[Insert  in  preceding  forms]  that  the  evidence  you  shall  give 

82  People  V.  Oook,  8  N.  T.  67.  (Udag  hymn-book  instead  of  the  goepels,  by 
mistake. ) 

U.  S.  V.  Baer,  18  Blatchf.  (U.  S.)  493,  6  Fed.  Rep.  42;  Dunlap  v.  Clay,  65 
Miss.  454,  4  So.  Rep.  116;  8.  c,  8  Chic  L.  N.  6.  (Omiaaion  of  the  words 
"in  the  presence  of  the  ever-living  God.") 

PuUen  V.  PuUen  (N.  J.,  1886),  4  Atl  Bep.  82.    (Omitting  to  kiaa  the  book). 


88  Under    N.    Y.    statute.     N.    Y.     Code  Civ.  Pro.,  |  846. 
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joined  between®*  A.  B.,  plaintiflF,  and  Y.  Z.,  defend- 
he  truth,  the  whole  truth,  and  nothing  but  the  truth. 
Jod. 


words  *'  in  relation  to 
difference  here  de- 
i,"  etc.,  or  words  of 
her  than  a  reference 
ned  between  the  par- 
eferable,  because  the 


issues  existing  at  the  time  of  ad- 
ministering the  oath  may  be  changed 
by  amendment  during  the  testimony. 
But  the  above  form  is  the  one  usually 
employed. 
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AETICLE  XVII. 

Orders. 

[In  order  to  save  space  by  avoiding  repeated  reference  to  the  useful  clauses 
common  to  orders  for  a  great  variety  of  purposes,  there  are  here  gathered  all 
the  points  which  it  seems  desirable  to  treat  as  characteristic  of  orders 
generally.  Matters  peculiar  to  orders  for  particular  purposes  will  be  found 
illustrated  by  the  forms  given  for  those  purposes  in  other  parts  of  the  work. 

It  will  be  seen  that  orders  have  this  peculiarity  (in  common,  to  some 
extent,  with  judgments),  that  the  recitals  are  often  the  only  assurance 
the  practitioner  has  that  the  advantage  secured  to  him  by  the  substantive 
provisions  or  ordering  parts  will  be  permanent.  Probably  the  success  or 
failure  of  appeals,  or  motions  to  get  rid  of  orders,  has  been  more  frequently 
determined  by  the  recitals  than  by  any  other  point  in  the  form  or  regularity 
of  the  paper. 

The  practitioner  will  be  repaid  by  a  careful  attention  to  the  illustrations 
of  recitals  here  given,  and  to  the  principle  involved,  which  will  at  once  suggest 
others  appropriate  to  cases  of  less  frequent  occurrence. 

It  is  to  be  remembered,  however,  that  the  recitals  rarely  have  any  bearing 
on  the  validity  of  the  order  and  an  order  without  recitals  cannot  be  disre- 
garded on  that  account,  unless  it  may  be  the  tribunal  has  only  a  limited 
special  jurisdiction,  or  where,  if  ever,  some  statute  makes  not  only  the  fact 
which  might  have  been  recited,  but  also  the  reciting  of  it,  indispensable  to 
jurisdiction  or  validity.] 


I.  Nature  of  an  obdkb. 

1.  What  is  an  order. 

2.  Practical  requisites. 

3.  Distinction    between    orders    and 

judgments. 

4.  Order    on    the    minutes    in   open 

court. 

5.  Distinction    between    orders    a  Ad 

rulings. 

6.  Orders   by   consent,    without   ap- 

plication to  court. 

7.  — consent  as  to  form. 

8.  — as  to  facts. 

9.  Consent  for  party  non  aui  juris, 

10.  Consent     to    hearing    by     judge 

having  no  jurisdiction. 

11.  Orders  of  court  or  of  judge. 

12.  — trial   term;    special   term   ad- 

journed to  chambers. 

II.  Entttunq. 

13.  Caption. 

14.  —  of  order  of  court. 


15.  — order   of   judge   not  available 

as  court  order. 

16.  — form    of    judge's    order;     ap- 

parent court  order  may  avail. 

17.  — court  motion  heard  at  cham- 

bers by  stipulation. 

18.  — practice    peculiar   to    Borough 

of  Manhattan. 

19.  What  judge. 

20.  Data. 

21.  Relation  back. 

III.  Rbcitals. 

22.  Their  importance. 

23.  Recitals  in  order  granted  by  con- 

sent. 

24.  — in  order  by  default  of  party 

moved  against. 
26.  — in     order     dismissing     motion 
for  default  of  moving  party. 

26.  — in    order    in    favor    of    party 

moved  against. 

27.  Recitals  of  moving  papers. 
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ions   and   statements 

und. 

nary  objection. 

ABANCE8,  ETC. 

7  moving  party. 

ion. 

learance. 

ney. 

IDEBINO  PABT. 

Bf ;  —  explicitness. 

*r. 

leoision. 

-power  to  impose. 

performance, 
nditional  order.* 
lapsed  order, 
ing  consequences   of 

€. 

J ;  —  leave  to  renew, 
further  order, 
eedings. 

motions  together. 
3tion  in  several   ac- 

irties  en  autre  droit. 
Beers. 

unless  in  the  order, 
lisbursements. 
led. 

>n  attorney. 
JO  ask  in  notice, 
situation  since  no- 


VI.  Entbt  and  service. 
69.  Entry. 

60.  —  by  whom. 

61.  — within  what  time. 

62.  — where. 

63.  Neglect  to  enter. 
64. by  the  clerk. 

65.  Rule  as  to  filing  motion  papers. 

66.  Neglect  to  file. 

67.  Right  to  notice  of  settlement. 

68.  Entry  nunc  pro  tunc, 

69.  Docketing. 

70.  Notice  of  an  order;  and  service. 

71.  Correcting  error  in  service. 

VII.  Mode  of  modiftino  an  order. 

72.  Resettlement. 

73.  Amending. 

74.  Modifying  date. 

75.  Varying  order  granted  by  consent. 

VIII.  Gettinq  rid  of  an  order. 

76.  Disregarding. 

77.  Returning. 

78.  Temporary  suspension. 

79.  Vacating. 

80.  Vacating  an  order  made  in  one's 

own  favor. 

81.  Appeal  —  when  it  lies. 

82.  — ex  parte  order. 

83.  — order  not  entered. 

84.  — order  of  judge. 

85.  Waiver  of  appeal. 


IX.  Enforcinq  an  order. 

86.  Various  modes. 

87.  Order     requiring     payment 

money. 

88.  Liquidation  and  demand. 

89.  Execution  upon  an  order. 


of 


iffs,  see  p.  253.    The  subject  of  Motions  is  separately  treated 
at  page  66.] 

I.     NATURE  OF  AN  ORDER. 

'  an  order.] — An  order  may  be  defined  as  a 
ion  of  a  court  or  judge  other  than  a  direction 
a  judgment.  Save  in  a  few  very  exceptional  in- 
essential to  the  existence  of  an  enforceable  order 
writing,^  and,  if  a  judge's  order,  signed  by  the 


Code  Civ.  Pro.,  $  767,  which  deRcribes  an  order  as  a  direction 
re  oral  decision  of  a  court  is  ordinarily  not  enforceable  by  the 
iced  to  writing  and  authenticated.      Smith  v.  Spalding,  26 
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judge,**  or,  if  a  court  order,  authenticated  by  the  judge  ar 
entered.®^ 

An  agreement  of  the  parties  that  the  judge's  decision  need  w 
bcw reduced  to  writing  does  not  make  an  oral  decision  an  order. 

2.  Practical  requisites.^ — A  very  informal  writing  may  1 
an  eflFectual  order  ;**  but  the  practical  value  of  an  order  often  d 
peiids  on  such  formal  parts  as  may  protect  it  from  attack  < 
question.  For  this  reason  correct  practice  requires  that  its  co 
tents  should  not  merely  be  such  as  to  preserve  and  communica 
to  the  adverse  party  the  direction  given,  but,  coupled  therewit 
should  clearly  show,  (1)  in  what  cause  and  by  what  authori 
it  was  made;  (2)  who  applied  for  it,  and  on  whose  behal 
(3)  upon  what  papers;  (4)  whether  upon  notice  to  others  or  no 

(5)  if  upon  notice,  to  whom,  and  whether  it  was  opposed,  an 
if  so,  by  whom  and  on  whose  behalf,  and  on  what  papers;  ai 

(6)  on  what  evidence  or  admissions  additional  to  the  papers, 
any,  it  was  made,  and  (7)  the  time  when  the  direction  was  giv( 
or  was  to  take  effect 

N.  Y.  Super.  Ct.  (3  Robt.)  615,  30  How.  Pr.  339  (holding  that  a  mere  den] 
could  not  be  construed,  on  extrinsic  evidence,  as  a  denial  of  an  oral  moti 
under  general  prayer  for  relief). 

The  clerk's  entry  in  the  court's  minutes  of  an  order  referring  the  cause 
the  referee  to  hear  and  determine,  is  a  compliance  with  the  statutory  requi: 
ment,  although  no  formal  order  was  drawn  up  or  filed.  Gerity  v,  Seeger,  et 
Co.,   163  N.  Y.   119,  57  N.  E.  Rep.  290. 

S6A  writing,  unsigned,  purporting  to  grant  a  new  trial,  found  among  t 
papers  of  a  judge  after  his  death,  and  ordered  on  file  by  his  suceeasor,  ht 
not  an  order,  and  that  it  could  not  be  shown  to  be  such  by  extrinsie  erideni 
Wentz  p.  Lowe  (Pa.,  May  10,  1886),  3  Atl.  Rep.  878. 

87  At  least,  entered  by  the  clerk  in  the  minutes.  Gerity  t?.  Seeger,  etc.,  G 
163  N.  Y.  119.  In  Adams  v.  Nellls,  59  How.  Pr.  385,  an  opinion  was  sent 
counsel  before  the  death  of  a  party,  stating  the  conclusions  of  the  court  upt 
the  fact«  and  law,  with  the  reasons  and  authority  therefor,  and  directi; 
findings  and  conclusions  to  be  drawn  up  and  signed;  held,  not  to  constitu 
a  decision  within  the  meaning  of  N.  Y.  Code  Civ.  Pro.,  |§  763,  765,  101 
and  1022,  and  that  the  findings  and  conclusions  of  law  drawn  up  after  su 
death  of  a  party  were  void  under  Code  Civ.  Pro.,  |  765.  8.  P.,  Coakley 
Mahar,  36  Hun,  157,  where  the  court  refused  to  accept  a  statement  in  t 
record  that  a  motion  was  made  and  denied  as  equivalent  to  the  making  a: 
entry  of  an  order  thereon.     See  also  Bonner  i\  McPhail,  31  Barb.  106. 

That  entry  is  necessary,  see  cases  under  paragraph  62   {heU>w). 

88  Riser  r.  Lovett,  106  Ind.  326,  6  N.  E.  Rep.  816,  where  it  was  held  th 
on  grounds  of  public  policy,  even  though  a  statute  does  not  expressly  requi 
orders  to  be  reduced  to  writing,  the  court  ought  not  to  enforce  a  restrain! 
order  or  injunction,  even  by  action  on  the  undertaking  given  on  obtaini 
the  injunction,  unless  the  oVder  was  reduced  to  writing  so  that  the  parti 
might  be  definitely  informed  as  to  what  they  were  restrained  from  doing. 

MAb,  for  instance,  an  allowance  of  a  writ.    See  p.  19  of  this  volume. 
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5S  important  to  the  one  party  or  the  othOT  will  be 
onnection  with  these  details. 

n  between  orders  and  judgments.'] — The  impor- 
Btinction  between  directions  contained  in  a  judg- 
not  termed  orders,  and  those  which  are  drawn  up 
entered  as  orders,  or  entered  in  the  minutes  as 
)m  the  facts  (1)  that  the  rule  of  costs  for  motions 
rders  is  different  from  that  of  trials  and  resulting 
I  that  there  is  a  different  rule  also  as  to  appeala- 
it  a  judgment  is  deemed  res  judicata,  while  orders 
aot,®^  and  (4)  that  there  are  different  methods  of 


orders  are  those  minor  directions  incidental  to 
■  the  litigation,  which,  having  served  their  pur- 
leded  by  judgmoit;  but  upon  some  subjects  direo- 
sist  in  the  form  of  orders  during  the  action  may, 
deration,  be  embodied  in  the  clauses  of  the  judg- 
become  part  of  the  final  adjudication, 
observed  that  the  conflict  in  the  language  of  the 

it  the  judge  in  settling  interro^tories  is  an  order  required 
and  when  entered  is  appealable.  Uline  t*.  N.  Y.  C.  &  H. 
^.  Y.  175. 

lew  trial  is  not  a  final  judgment  within  the  meaning  of  the 
ppeal  from  a  final  judgment.  Duane  v.  Northern  R.  K.  Co., 
2t,  of  App.),  dismissing  an  appeal. 

he  court  entitled  a  Special  Term  order,  and  stated  to  have 
in  efi'ect  adjudging  an  answer  to  be   frivolous,  and  the 

0  judgment  on  the  pleadings,  and  directing  entry  of  judg- 
c,  is  an  order,  and  not  a  mere  alloc€Uur,     Elwood  v.  Roof, 

QTord,  5  How.  Pr.  30,  it  was  held  that  the  granting  of  a 
ent  upon  a  demurrer  as  frivolous  was  not  an  order  from 
x)uld  be  taken,  for  it  was  "  in  effect  a  direction  to  enter 
lid  necessarily  be  included  in  the  judgment." 
be  act  of  the  court,  not  the  terms  of  the  notice  of  motion, 
r  the  direction  is  an  order  or  a  judgment.      Thus  it  was 

1  a  "motion"  for  judgment  on  a  demurrer  is  a  judgment. 
n,  7  How.  Pr.  396;  s.  c,  11  N.  Y.  Leg.  Obs.  61.     But  it  is 

case  to  take  an  order  that  judgment  be  entered,  and  enter 
larate  paper. 

iB  to  orders,  and  its  exceptions,  see  page  149  of  this  volume. 
D  between  common  orders  or  orders  of  course,  and  special 
ranted  on  actual  application  to  the  judge  —  a  distinction  of 
imon  law  and  in  equity,  but  superseded  under  the  codes  of 
ispense  with  common  orders  and  require  orders  only  in  cases 
cation  to  the  judge  is  necessary  —  see  Lube's  Equity  Plead- 
r.  S.  Supreme  Ct.  Rules  of  Practice  in  Equity,  4  to  6. 
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decisions  as  to  what  constitutes  an  order,  results  in  part  froi 
not  appreciating  that  for  these  purposes  the  same  test  as  to  wh; 
should  be  deemed  an  order  is  not  always  applicable. 


4.  Order  on  the  minutes  in  open  court  J] —  Upon  the  same  prii 
ciple  that  stipulations,  which  in  general  must  be  in  writing  an 
signed,  are  equally  valid  if  made  orally  in  open  court  and  ei 
tered  in  the  minutes,  a  direction  or  ruling  of  the  judge  made  i 
open  court  and  entered  in  the  minutes  is  valid  without  his  s\\ 
nature  or  authentication.^ 

If  it  is  appealable  as  an  order,  it  should  be  also  drawn  up  i 
\vriting  and  entered  as  a  preliminary  to  an  appeal.®* 

6.  Distinction  between  orders  and  rulings."] — When   sueh 
direction  is  put  upon  the  minutes  at  a  trial,  the  question  whetb 
it  is  appealable  as  an  order  or  to  be  reviewed  by  an  exceptioi 
and  a  motion  for  new  trial  or  an  appeal  from  the  judgment,  d 
pends  on  different  considerations.®* 

t-An  order  entered  in  the  clerk^s  minutes  in  open  court  and  by  conse 
does  not  require  the  formal  approval  of  a  judge.  Gerity  v.  Seeger,  etc.,  C 
1G3  N.  Y.  119,  67  N.  E.  Rep.  290;  Bell  v.  Vernooy,  18  Hun.  125  (where  i 
order  of  reference  by  consent  in  open  court  was  entered  in  the  minutes 
See,  also,  Leyde  v.  Martin,  16  Minn.  38  (where  an  order  of  reference  by  consei 
was  not  signed  by  the  judge,  and  such  signing  was  held  unnecessary,  as  ti 
proceedings  of  the  court  are  shown  by  its  records,  of  which  the  minutes  ke 
by  the  clerk  are  a  part).  A  mere  endorsement  by  the  judge  on  the  calenda 
"Referred  to  L.  K.  M.,"  is  not  sufficient.     Bonner  v.  McPhail,  31  Barb.  10 

03  To  review  the  denial  of  a  motion  for  a  new  trial  upon  the  judge's  minute 
there  must  have  been  an  order  of  denial  made  in  writing,  and  entered.  Th 
is  a  jurisdictional  prerequisite.  Maass  v.  Ellis,  9  N.  Y.  St.  Rep.  512.  T] 
statement  in  the  appeal  book  that  such  a  motion  was  made  and  denied  ai 
exception  taken,  is  not  equivalent  to  an  order.  Coakley  f.  Mahar,  36  Hu 
157  (where,  affirming  the  judgment,  the  court  said:  "A  formal  order  du 
entered  is  the  only  competent  evidence  of  such  a  motion").  See  also  Bs 
V,  Davis,  1  N.  Y.  St.  Rep.  617  (where  the  court  said:  "Without  the  makii 
and  entry  of  such  order,  the  plaintiff  is  not  at  liberty  to  review  the  decisi( 
upon  any  question  of  fact " ) .  ' 

In  The  Governor  r.  Bancroift,  16  Ala.  606,  it  was  held^  that  a  motion  enter 
on  the  docket,  with  the  memorandum  of  the  judge  written  across  it,  showii 
his  action  thereon,  though  not  spread  upon  the  minutes  of  the  court,  w 
quasi  a  record,  and  admissible  in  evidence  to  prove  the  facts  which  it  impK)r1 

w  Not  every  direction  of  a  court  or  judge  becomes  an  order  by  being  put 
writing  when  otherwise  it  would  not  be.  Howard  v.  Freeman,  6  Robt.  51 
where  it  was  held^  that  the  denial  of  a  motion  to  postpone  a  trial  was  not  su 
a  "  direction  *'  as  to  admit  of  its  being  separated  from  other  proceedings  < 
the  trial  and  entered  as  an  order  for  the  purpose  of  an  appeal.  Robertsc 
C.  J.,  upon  dismissing  the  appeal,  said:  "To  construe  the  word  *  directioi 
in  its  ordinary  and  literal  sense  would  lead  to  absurdities.  The  daily  adjour 
ment  of  a  court,  and  the  instruction  to  a  clerk  to  enter  an  order  or  set  down 
cause  on  a  day  calendar,  are  directions  in  writing.     It  can  only,  bo  far  as  ai 
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:on8ent  without  application  to  court.l — Under 
ie  consent  of  the  parties  does  not  of  itself  au- 
to enter  an  order."^  The  clerk  can  record  what 
udge  thereof,  does  or  directs  in  the  cause,  but 
aot  add  to  the  records,  except  in  a  case  where 
le  of  court  authorizes  him  to  do  so.  If  it  is  done 
is  the  act  of  the  court  But  if  the  parties  pro- 
enter  an  order,  their  proceedings  ulider  it  will 
il  because  of  their  waiver  of  proper  sanction, 
erly  made  by  consent  is  rarely  anything  more 
it  or  stipulation,  with  the  added  sanction  of  the 
lade  part  of  the  records  of  the  cause.  It  cannot 
1  by  a  consenting  party.  The  court  have  the 
lieve  a  party  from  it  as  from  a  stipulation,  but 
h  the  order  adds  is  an  added  reason  for  requir- 
)  be  made  in  support  of  an  application  for  such 


!5  to  formal — ^A  consent  to  the  form  of  an  order 
.  consent  to  the  order,  but  only  a  waiver  of  for- 
It  presupposes  that  a  judicial  determination  of 
the  order  is  made  upon  evidence,  and  merely 
tice  of  or  attendance  at  settlement,  leaving  the 
sal  on  the  merits. 


ncerned,  properly  be  understood  to  include  mandates  on 

final  determinations  of  rights." 

n  to  dismiss  the  complaint  at  the  trial,  for  insufficiency, 
laintiff'a  application,  that  he  might  amend  on  payment  ot 
time,  otherwise  the  complaint  to  be  dismissed,  held  that 

was  not  proper.  Weichsel  v.  Spear,  47  N.  Y.  Super.  Ct. 
551.  The  usual  practice,  however,  seems  to  be  to  enter 
h  plaintiff,  asking  the  favor,  is  not  entitled  to  appeal. 
ler,  55  Htm,  534,  9  N.  Y.  Supp.  129;  Morris  v,  Thomas, 
^.  Y.  Supp.  503. 

the  minutes  in  open  court,  or  unless  some  particular 
iithorizes  this  to  be  done  in  a  special  case,  as,  for  example, 
V.  Pro.,  f  1011,  upon  filing  in  the  clerk's  office  a  written 
f  the  attorneys  for  the  parties  consenting  to  refer  the 
to  a  referee  named  in  the  stipulation,  "  the  clerk  must 
rse,  referring  the  issue  or  issues  for  trial  to  that  person 
?.  Seeger,  etc.,  Co.,  163  N.  Y.  119,  as  to  sufficiency  of 
ites  of  an  order  of  reference  consented  to  in  open  court. 
iT  an  order  as  of  course  discontinuing  the  action  without 
9  consent  and  proof  that  the  defendant  has  not  appeared, 
rhom,  28  Misc.  311,  59  N.  Y.  Supp.  484;  aff'd,  48  App. 
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8.  —  08  to  facts."] — A  consent  or  stipulation  as  to  facts  or  e^ 
dence  is  only  one  mode  of  proof,  and  implies  that  there  is  to  I 
a  judicial  determination  of  any  other  facts  involved,  and  a  juc 
cial  decision  as  to  the  law,  or  a  judicial  exercise  of  discretioi 
so  that  the  consenting  party  is  left  free  to  contest  both  tl 
propriety  of  the  decision  and  the  form  and  r^ularity  of  tJ 
order,  with  the  sole  exception  of  the  fact  admitted  or  the  rece 
tion  of  the  evidence  consented  to. 

9.  Consent  for  party  non  sui  juris.] — An  order  should  not  1 
made  on  the  consent  of  the  guardian  ad  litem  of  an  infant  or  tl 
committee  of  a  lunatic,  unless  it  be  one  purely  incidental  to  pi 
cedure,  and  obviously  not  prejudicial,  such  as  an  adjoummen 
or  one  which  might  be  made  ex  parte  or  without  consent. 

An  order  affecting  the  merits,,  or  which  might  be  prejudicij 
should  not  be  made  on  facts  admitted  by  such  a  guardian  i 
litem  or  committee,  but  some  evidence  at  least  of  the  facts  shou 
be  adduced  to  bind  the  rights  of  the  person  non  sui  juris,  and  tl 
fact  that  evidence  was  adduced  should  appear  by  the  order. 

10.  Consent  to  hearing  by  judge  having  no  jurisdiction.'] — 
consent  that  a  motion  be  heard  by  a  judge  when  he  has  no  jur 
diction  is  only  submission  to  arbitration,  and  his  order  only  i 
award ;  although  if  the  order  is  put  in  a  form  to  show  jurisdictio 
A  party  consenting  may  be  held  bound  by  it  as  a  r^ular  a] 
valid  order. 

IL  Orders  of  court  or  of  judge.] — The  principles  upon  whi 
to  determine  what  orders  must  be  made  by  the  court,  what  mi] 
be  made  by  the  judge,  and  what  may  be  made  by  either,  ha 
already  been  explained;^  and  their  application  will  be  furth 
considered  in  connection  with  particular  orders,  such  as  ordc 
for  service  of  summons  by  publication,  orders  of  arrest,  and  t 
like. 

It  will  be  useful  here  to  notice  the  means  of  determining 
which  of  these  classes  an  order  of  doubtful  character  belonj 
The  appropriate  distinguishing  marks  of  a  court  order  are  tt 
besides  being  entitled  in  the  cause,  its  caption  indicates  that  it 
made  at  a  specified  term  of  court,  held  at  a  time  and  place  ai 
before  a  judge  so  as  to  constitute  a  session  of  the  court,   a 

06  Article  on  Motions,  pp.  88-95,  of  this  volume. 
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not  a  mere  entry  in  the  minutes  or  journal,  made 
y  authority  of  the  judge)  is  authenticated  or 
le  judge  writing  at  the  foot  of  the  paper  consti- 
inaJ  order  the  word  "  Enter,"  attested  by  his 
il  and  official;  and  upon  this  direction  the  clerk 
a  part  of  the  records  of  the  court  in  the  cause.®^ 
land,  a  judge's  order,  though  entitled  with  the 
rt,  as  well  as  the  names  of  the  parties,  or  the  first 
iide,  has  nothing  to  indicate  that  it  is  made  at  a 
;ourt,  and  is  authenticated  by  the  signature  and 
official  title  of  the  judge,  with  a  date  to  show  the 
IS  made.  It  thus  appears  on  its  face  to  be  simply 
Q  by  that  officer. 

t  trial  term  —  Special  term  adjovmed  to  cham- 
hould  be  taken  to  designate  the  court  correctly, 
>rder,  the  term.^  But  an  error  in  respect  to  term 
ly  fatal.  Thus  an  order  made  at  a  trial  term  is 
d  because  the  caption  uses  the  statutory  phrase 

ich  can  only  be  made  at  Special  Term  is  void  if 
rerm  when  there  is  no  Special  Term.* 


II.    ENTITLrNG. 

I —  In  the  forms  of  orders  given  in  the  succeeding 
work  the  caption  "At  a  term,"  or  "  At  a  special 

uison,  95  App.  Div.  23,  88  N.  Y.  Supp.  509.  But  this 
;  imperative.  Thus  in  Merrill  v.  Mx)ntgomery,  25  Mich.  73, 
;ituted  service  (in  ejectment),  on  a  showing  that  ordinary 
t)e  made,  appeared  in  the  form  of  a  motion  in  the  special 

the  memoiiandum,  "  Granted.  B.  F.  Graves,  Cir.  Judge  * 
Qust  be  deemed  the  act  of  the  court.  The  court  say: 
y  on  the  journal  would  be  more  regular,  yet  the  practice 
8  in  this  way  is  quite  common  at  the  circuit,  and  is  never, 
r,  resorted  to  except  when  the  court  is  sitting." 
le  ex  rel.  Hewlett  v.  Brennan,  61  Barb.  640,  an  order  enti- 
cial  Term  of  the  Supreme  Court  and  of  the  Oyer  and  Ter- 
the  judge  without  any  direction  to  enter  it,  and  directing 

prisoner  held  on  civil  process,  but  made  without  notice  to 
such  process,  was  held  unauthorissed ;  because,  although 
yet  there  was  no  such  court  as  a  Special  Term  of  Supreme 
and  Terminer,"  and  hence  it  must  be  considered  as  an  order 
T  and  Terminer,  and  that  court  had  no  jurisdiction  to  make 

30  N.  Y.  Super.  Ct.  (7  Robt.)  477. 
11,  3  Code  Rep.  61  (setting  aside  such  an  order). 


i 


4 


214 


ABBOTT^S  PBAGTIGE  AKD  FOBMS. 


term''  [etc],  over  any  one,  indicates  that  an  order  for  the  pu 
pose  for  which  that  form  is  given  (except  in  the  first  judici: 
district  of  New  York,  where  an  order  made  by  a  justice  of  ti 
Supreme  Court  operates  as  a  court  order)  should  be  a  ecu; 
order,  and  requires  a  caption,  imless  there  be  prefixed  to  tl 
caption  an  indication  in  the  alternative  that  the  order  ma 
be  entitled  (as  a  judge's  order)  with  mere  name  of  court  an 
parties. 

14.  —  of  order  of  court.'] — An  order  of  court,  with  a  prop( 
caption,  is  presumed  to  have  been  made  accordingly,  if  it  shov 
a  time,  place,  and  judge  proper  to  constitute  the  court.^ 

If  the  caption -indicates  time,  place,  and  judge  that  may  ha\ 
constituted  a  proper  court,  the  presimaption  is  in  favor  of  tl 
regularity  of  the  proceedings.^ 

Subject  to  qualifications  below  stated  as  to  antedating,  and  i 
to  motions  heard  under  stipulation,  the  caption  of  an  order  shoul 
express  the  true  time  when,  and  places  where,  the  order  wi 
granted,  and  the  name  of  the  judge.* 

A  regular  caption  is  conclusive  as  to  the  facts  indicated  in  i 
unless  contradicted  by  positive  and  cogent  evidence.* 

2  And  even  if  it  designate  the  term  as  an  adjourned  term,  if  there  be  e\ 
dence  that  the  necessary  justices  were  present  and  acting,  it  may  be  presume 
that  the  term  was  regularly  called  and  held.  Dallas  Co.  v.  McKenzie,  1! 
U.  S.  686.  Waite,  Ch.  J., 'says:  "The  records  of  the  County  Court  whi< 
were  put  in  evidence  show  aflirmatively  that  all  the  justices  were  present  ai 
acting  at  the  adjourned  and  special  terms,  when  the  orders  were  made  direc 
ing  the  subscription  to  the  stock  and  providing  as  to  the  terms  of  the  contrac 
The  last  order  was  made  at  a  regular  term.  Under  these  circumstances,  it 
certainly  to  be  presumed,  in  the  absence  of  an3rthing  to  the  contrary,  that  tl 
terms  were  regularly  called  and  held.  It  was,  therefore,  not  error  to  adm 
the  records  in  evidence  without  proof  of  the  order  for  the  adjourned  term,  < 
the  call  for  the  Special  Term." 

A  clerical  error  in  stating  the  wrong  county  in  the  caption  results  in  f 
irregularity  merely.     Wright  v.  Bowne,  79  Hun,  386,  29  N.  Y.  Supp.  1151. 

8  Fisher  t?.  Hepburn,  48  N.  Y.  41. 

4  Matter  of  Myers,  3  How.  Pr.  234;  Whitney  v,  Belden,  4  Paige,  14 
Where  necessary,  it  may  be  held  to  relate  back  and  to  take  eflfect  from  tl 
time  the  motion  was  made.  IMay  v.  Cooper,  24  Hun,  7;  McKee  v.  Flahert 
1  Monthly  L.  Bui.  14. 

B  People  ex  rel.  Bur  bans  v.  Supervisors  of  Ulster,  19  Wkly.  Dig.  208.  ( i 
held  against  motion  to  quash  certiorari  on  the  ground  that  the  allowani 
was  not  at  a  term  as  indicated  in  the  caption.) 

Henry  r.  Randall,  15  Wkly.  Dig.  106   (holding  that  where  the  order  itse 
shows  that  it  was  made  at  the  Special  Term  of  the  court  held  by  the  judi 
before  whom  the  previous   proceedings  took  place,  the  legal  presumption 
that  this  statement  is  correct,  and  that  the  order  was  made  as  it  appears  i 
have  been,  by  the  court  during  the  term,  and  not  by  the  judge  out  of  court 
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of  judge  not  available  as  court  order.']— In  a 
e  law  requires  an  order  to  be  made  by  the  court, 
ing  on  its  face  to  be  merely  that  of  a  judge  can- 
vill  extrinsic  evidence  be  received  to  show  that  it 
d  by  the  court,  unless  perhaps  where  the  party 
is  urged  had  actual  notice  of  the  decision  and  was 

3r  in  a  case  where  an  order  of  court  is  required  — 
to  stay  proceedings  for  more  than  twenty  days  — 
valid  by  the  fact  that  when  he  made  it  he  was 
id  might  have  made  a  court  order  J 
ucceeding  on  a  court  motion  cannot,  by  taking  a 
jtead  of  a  court  order  in  a  case  where  the  statute 
order,  prevent  the  other  party  from  appealing  on 
i  order  recites  enough  to  show  it  was  made  on  a 


/  judge's  order;  apparent  court  order  may  avail.] 
is  one  made  by  a  judge,  it  should  be  signed  by 
e  is  appended  instead  of  prefixing  a  caption, 
of  entitling  a  judge's  order  as  if  made  by  the 
deprive  it  of  effect  as  a  judge's  order  if  it  be 
IS  a  judge,  even  though  he  sign  it  when  on  the 
:)urt.®  The  reason  is  that  the  power  of  a  judge 
d  by  him  as  such  at  any  time,  and  it  would  be 
y  to  adjourn  court  and  leave  the  bench  in  order 


iey,  29  Hun,  12.  Except  of  course  in  the  first  district  in 
justice  of  the  Supreme  Court  may  make  orders  that  else- 
made  by  the  court.  Main  v.  Pope,  16  How.  Pr.  271.  In 
95  App.  Div.  23,  88  N.  Y.  Supp.  509,  an  order,  which 
which  contained  recitals  as  having  been  made  at  a  Special 
)urt  order.  See,  also,  Borthwick  v.  Howe,  27  Hun,  505. 
II,  9  Abb.  Pr.  419,  18  How.  Pr.  163. 

I  16,  note  14.  This  seems  to  be  the  point  really  decided 
16  Minn.  451.  But  if  the  irregularity  of  such  an  order 
the  better  remedy  is  by  motion  to  correct,  rather  than  by 
rdinarily  would  be  so  before  appeal  on  the  merits.  See 
olume. 

^erbocker  Bank,  19  Barb.  602;  Matter  of  Munson,  95  App. 
upp.  511;  Dresser  v.  Van  Pelt,  15  How.  Pr.  19:  Caldwell's 
05;  9ub  nom.  People  v.  Kelly,  35  Barb.  444.  In  Albrecht 
,  240,  36  N.  Y.  Supp.  941,  the  court,  in  making  a  similar 
jither  the  fact  that  the  order  was  entered,  nor  that  it  was 
plaint  to  be  a  court  order  prevented  the  court's  holding 
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If  an  order  is  signed  by  a  judge  with  hig  full  name,  with  nc 
directions  to  enter  it,  and  it  is  not  entered,  it  is  a  judge's  ord» 
and  not  a  special  term  order,  although  it  has  a  caption.  ^^ 

Such  mistakes  in  the  form  of  a  judge's  order  are  amendable,^ 
and  the  amendment  may  be  made  by  a  court  order.^ 

So  the  mistake  of  entitling  an  ex  parte  order  —  such  as  an 
extension  of  time  to  answer  —  in  the  wrong  court  may  be  di» 
regarded  where  the  judge  who  made  it  had  power  to  make  it,  and 
the  party  was  not  misled.^^ 

The  moving  party  cannot,  by  taking  a  court  order  in  a  case 
where  a  judge's  order  should  be  taken,  prevent  the  adverse  partj 
from  applying  to  the  court  upon  notice,  at  a  term  held  by  anj 
other  judge,  to  vacate  it** 

An  order  made  by  the  court  on  a  motion  to  the  court,  in  a  caai 
where  the  only  authority  for  the  order  is  a  statute  authorizing 
a  judge  to  make  the  order,  is  not  sustainable.**^ 

17.  —  court  motion  heard  at  chambers  by  stipulation.'] — 
"Where  a  motion  which  the  law  requires  to  be  heard  in  court  is 
heard  at  chambers  imder  a  stipulation  of  consent,  it  is  safer  tc 
entitle  the  order  as  at  special  term,  naming  the  place  and  date 
where  the  regular  term  was  held,  unless  the  term  of  court  itseli 
was  adjourned;  or  unless  the  stipulation  expressly  or  in  effect 
provides  that  the  judge's  order  shall  have  the  same  effect  as  b 
court  order,  and  is  referred  to  in  and  filed  with  the  order.  Ever 
t/ien  such  an  order  has  been  held  not  appealable  because  a  mere 
award.** 

lOAtl.  &  Pac.  Tel.  Co.  r.  B.  &  O.  R.  R.  Co.,  46  Super,  a.  377.  (So  held 
on  motion  to  set  aside  injunction,  an  objection  that  a  certified  copy  of  th< 
injunction  order  was  not  served  on  defendant.) 

And  if  the  terms  of  the  order  indicate  that  the  application  was  to  a  judge 
rather  than  the  court,  the  fact  that  his  signature  was  only  by  initials,  wit! 
the  direction  '*  enter,"  as  if  it  were  a  court  order,  does  not  preclude  extrinsic 
evidence  to  show  that  it  was  in  fact  made  by  him  out  of  court.  Coflto  t? 
Lesster,  36  Hun,  347;  Phinney  v.  Broschell,  19  id.  116,  affd  in  80  N.  Y.  544, 
approving  positively   without   passing  on   the   point. 

So,  where  a  judge  by  mistake  inserted  before  his  signature  the  words  "  bj 
the  court,"  held,  no  ohjoction,  for  he  had  full  authority  to  sign  it  as  judge 
Territory  of  Dakota  rx  rel.  Eisenmann  v.  Shearer,  2  Dak.  332,  8  N.  W.  Rep.  2& 

11  Mojarriota  v.  Saenz,  80  N.  Y.  653;  CofRn  v.  Lesster  {above), 

12  Id. 

18  Hazard  v.  Wilson,  3  Abb.  N.  C.  50. 

14  Matter  of  Brake,  N.  Y.  Daily  Reg.,  Aug.  4,  1880;  mem.  8.  0.,  21  Hun 
819;  8.  P.,  paragraph  15,  note  8. 

iBHeishon  v.  Knickerbocker  Life  Ins.  Co.,  77  N.  Y.  278;  Matter  of  How^ 
66  App.  Div.  7,  72  N.  Y.  Supp.  866. 

16  Kelly  V.  Thayer,  34  How.  Pr.  163. 
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3  peculiar  to  borough  of  Manhattan.^ — Under 
I,  to  accommodat©  the  press  of  business  in  the 
fork,  allows  any  order  that  by  the  general  law 
the  court  at  special  term,  to  be  made  by  a  judge 
jpt  orders  for  new  trial  on  the  merits),  there  has 
ence  of  opinion  and  practice  as  to  whether  an 
f  court  should  be  entitled  as  a  court  order.     The 

to  entitle  a  judge's  oi'der  as  if  it  were  simply 
a  special  term  order*^  (but,  of  course,  to  insert 
ng  the  filing  of  the  motion  papers),  and  to  take 
he  judge  as  an  ordinary  judge's  order ;  although 
Br,  with  his  initials  added,  is  equally  effective, 
ke  of  entitling  a  judge's  order  as  if  it  were  a 
not  necessarily  affect  the  validity  of  the  order.^ 
it  this  work,  forms  of  orders  which,  except  in 

must  be  made  by  the  court,  are  characterized 
cial  term  caption. 

ge.l — The  rules  of  court  or  of  law  requiring 
B  to  be  made  before  the  judge  mentioned  in  the 


Lachenmeyer,   26   Hun,   542,  opinion   by   Davis,  P.   J.; 

Hun,  523,  2  N.  Y.  St.  Rep.  101 ;  s.  p.,  Disbrow  v.  Folger. 
t;.  Phelps,  16  Minn.  451. 

jreferring  this  practice  are  that  it  truly  represents  the 
it  there  is  nothing  in  the  statute  requiring  the  adoption 

order  made  perhaps  at  the  judge's  house,  and  in  vacation, 
Lve  been  made  at  the  court  house  and  in  term  time, 
statutory  expression  we  find  that  in  relation  to  numerous 
v^ides  that  the  application  may  be  made  to  "  the  court  or 
Jnder  such  a  provision,  throughout  the  State  such  orders 
titled  in  either  way;  and  a  judge  is  not  required  to  adopt 
ig  a  court  order.  In  relation  to  some  other  classes  of 
ndes  that  application  must  be  made  "to  the  court;"  but 

770)  adds  that*  in  the  first  district,  in  all  such  cases 
1  on  the  merits),  the  application  may  be  made  to  a  judge 
tatter  of  construction,  the  legal  efl"ect  of  this  is  the  same, 
if  the  words  "  or  a  judge  thereof,"  were  inserted  in  each 
application  to  the  court;  and  it  no  more  requires  the 
der  than  if  those  words  were  inserted. 

the  right  to  punish  for  contempt  as  if  of  a  court  order 
»r  is  in  form  a  court  order. 

ducicault,  21  Hun,  431  (motion  to  vacate  arrest  in  nature- 
j^ound  that  it  was  ostensibly  a  court  order,  made  in  fact 
mrt,  denied).     And  see  cases  cited  in  notes  to  paragraph 

iate  findings  really  made  at  Special  Term,  that  the  caption 
made  at  the  Special  Term  for  chambers  business,  if  the 
m  for  trials  might  lawfully,  and  could  be  presumed  to 
leld  there.      Fisher  v,  Hepburn,  48  N.  Y.  41. 
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notice,  and  certain  motions  to  be  made  before  the  same  judge  who 
heard  previous  proceedings,  are  shown  to  have  been  complied 
with,  by  the  order  itself,  in  connection  with  the  notice  or  other 
proceedings ;  and  if  a  transfer  of  the  motion  or  a  change  by  stipu- 
lation or  consent  has  been  made,  the  order  or  stipulation  of  trans- 
fer should  be  annexed  to  the  moving  papers  and  referred  to  as 
such  in  the  order,  or  if  the  transfer  was  by  oral  direction  or  con- 
sent, the  fact  that  it  was  made  should  be  recited  in  the  order,^* 
unless  this  is,  as  in  some  cases,  unnecessary  by  reason  of  the 
appearance  of  the  party  before  making  the  order. 

20.  Date,] — The  day  mentioned  in  the  caption  of  a  court 
order,  or  suflSxed  to  a  judge's  order,  should  usually  be  —  and  must 
be  if  either  party  require  it  —  the  day  on  which  the  order  is 
actually  initialed  to  be  entered,  or  signed  by  the  judge.*^  It  is  the 
day  of  the  entry  of  the  court  order,  however,  which  determines 
when  it  became  effective.^*  But  the  right  of  a  party  in  this 
respect  is  subject  to  the  power  of  the  court  to  give  effect  to  its 
decision  as  of  any  date,  from  the  time  of  the  making  of  the 
motion  on,  and,  when  making  an  amendment  in  its  own  pro- 
ceedings or  records,  even  any  earlier  day.^    Delay  of  the  court 


i^See  for  form  of  stipulation  or  order,  Forms  70,  71.  In  the  counties  of 
New  York  and  Kings,  however,  a  proceeding  commenced  before  a  judge  out 
of  court,  in  an  action  pending  in  a  court  of  record,  may,  by  virtue  of  N.  Y. 
Code  Civ.  Pro.,  §  26,  be  continued  before  any  of  the  judges  of  the  same  court. 
Thus  an  attachment  having  been  issued  by  one  judge,  any  other  judge  has 
power  to  hear  an  application  to  tax  the  sheriff's  fees  and  poundage  therein. 
Woodruff  r.  Imperial  Fire  Ins.  Co.,  90  N.  Y.  521,  524.  In  such  case  no 
recital  on  the  point  is  needed.  But  this  section  has  no  application  to  a 
motion  heard  by  the  court.     Matter  of  Mayor,  etc.,  of  N.  Y.,  139  N.  Y.  140. 

20  The  chancellor,  in  Whitney  r.  Bcldon,  4  Paige,  140,  refers  for  this  pur- 
pose to  the  time  of  actual  entry,  but  it  appears  that  he  meant  the  drawing 
up  and  authentication  of  the  order,  which  was  in  that  case  the  day  of  entry; 
and  that  in  case  of  a  delay  in  entry  the  rule  stated  by  him  would  apply  to  the 
authentication  of  the  order  by  the  judge  rather  than  to  a  later  day  to  which 
entry  might  be  delayed  by  the  practitioner.  This  is  the  present  English 
practice,  too,  which  requires  that  "every  orders  if  and  when, drawn  up,  shall 
be  dated  the  day  of  the  week,  month,  and  year,  on  which  the  same  was  made 
unless  the  court  or  a  judge  shall  otherwise  direct,  and  shall  take  effect 
accordingly." 

21  Wilcox  r.  Nat.  Shoe,  etc.,  Bank,  67  App.  Div.  466,  73  N.  Y.  Supp.  900 , 
Hastings  t?.  Twenty-third  Ward  Land  Co.,  46  App.  Div.  609,  61  N.  Y.  Supp. 
998;   Vilas  v.  Page,  106  N.  Y.  455. 

22  When  some  ruling  was  mnc^e  of  the  prior  date,  which  was  not  properly, 
or  which  was  improperly,  entered.  Guarantee  Trust  Co.  v.  Phila.,  etc.,  R.  R. 
Co.,  160  N.  Y.  1. 

This  power  must  yield,  however,  when  the  superior  equities  of  strangers 
intervene.    See  Wilcox  v.  Nat.  Shoe  and  Leather  Bank,  67  App.  Div.  466,  73  N. 
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e  motion  under  consideration  ought  not  usually 
rty ;  and  hence  one  method  of  giving  the  decision 
;ime  of  making  the  motion,  is  to  date  the  order 
If  desired  to  give  the  order  effect  as  of  an  earlier 
y  a  clause  directing  that  it  be  entered  and  take 
tunc  as  of  a  specified  anterior  day. 
actitioner  generally  finds  that  to  have  the  record 
ual  fact  is  safer  than  to  rely  on  a  fiction.  The 
of  so  doing  where  the  final  determination  of  a 
d,  is  to  date  the  order  on  the  very  day  when  it 
judge,  to  rely  on  the  clerk's  underwriting  or  file- 
;  the  day  of  actual  entry,  and,  if  the  order  was 
the  day  the  motion  w^as  noticed  for,  to  insert  in 
order  such  clauses  as  will  show  that  either  the 
speared,  or  that  the  motion  came  regularly  on 
en  default  was  taken.  Also,  if  it  is  desired  that 
ke  effect  as  of  an  earlier  day  than  that  on  which 
nade,  to  insert  a  clause  directing  that  it  have 

f  dating  an  order  back  to  the  day  mentioned  in 
tion  dispenses  with  recitals  of  adjournments  in 
ind  with  directions  as  to  taking  effect  nunc  pro 
mes  has  embarrassed  the  party  who  adopted  it 
s  time  to  proceed  under  the  order.  The  power 
auction  so  doing  is,  however,  a  useful  one,  espe- 
th  or  other  cause  of  abating  or  suspending  the 
intervened  after  the  motion  was  submitted  and 
f  of  the  court  before  actual  decision  or  order 


r  of  Gies  Lithographic  Co.,  7  A  pp.  Div.  550,  40  N.  Y.  Supp. 
fia,  154  U.  S.  256.  The  rights  of  the  parties  are  fixed  by 
i.  e.,  when  the  judge's  memorandum  or  conclusion  is  pre- 
upon  the  papers,  and  the  papers  handed  to  the  clerk. 
138  N.  Y.  425,  30  Abb.  N.  C.  241;  Rochester,  etc.,  Co.  v. 
re  N.  Y.  36,  62,  aff'g  84  App.  Div.  71,  78,  82  N.  Y.  Supp. 

le  Carter*!?.  Beckwith,  82  N.  Y.  83,  affirming  an  order 
%ie  of  a  previous  order  be  changed  by  substituting  a  dat^ 
d  prior  to  the  death  of  a  party  who  died  before  decision, 
the   argument.       Approved   in   Matter   of    Beckwith,    87 

for  the  purpose  of  impairing  the  rights  of  parties  is  con- 
on'fl  Petition,  2  Abb.  Pr.    (N.  S.)    1,  34  N.  Y.  655,  32 
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But  when  an  order  is  thus  antedated,  it  must  not  be  as  of  a 
time  when  the  court  or  judge  could  not  legally  act,  as  for  in- 
stance, of  a  time  when  the  term  of  court  mentioned  could  not 
be  held.^ 

An  order  ought  not  to  be  post-dated.** 

Mere  delay  to  have  an  order  signed  and  entered  is  not  alone 
ground  for  vacating  it.*' 

What  has  been  said  above  of  the  date  of  decision  and  all  sub- 
sequent dates,  is  subject  to  the  power  of  the  court  to  give  effect 
to  its  decision,  notwithstanding  delay  in  reaching  or  perfecting  it. 
Thus  an  order  extending  time  may  be  given  effect  from  the  time 
the  motion  was  made,  instead  of  from  the  time  of  entry  of  the 
order. 


24  De  Agreda  p.  Mantel,  1  Abb.  Pr.  130. 

s&  Smith  r.  Ck)e,  7  Robt.  477   {dictum  that  if  the  time  of  its  date  has  not 
arrived  it  is  nugatory), 
ae/d. 

The  young  practitioner  and  the  student  will  do  well  to  notice  the  signifi- 
cance of  the  dates  involved  in  a  motion  and  order. 

The  date  appended  to  a  notice  of  motion  is  of  no  account  unless  there  i£ 
an  undated  admission  of  service,  or  where  it  serves  to  explain  an  ambiguity 
or  mistake  in  the  clause  of  the  notice  designating  the  day  of  the  motion. 

The  date  of  service  of  notice  of  motion  fixes  the  right  of  the  moving 
party  to  take  an  order  by  default;  and  may  be  material  on  the  good  faith  ol 
the  adverse  party  in  acts  done  thereafter  and  also  sometimes  on  the  question 
of  costs. 

But  neither  of  these  is  the  date  of  the  motion,  for  a  notice  of  motion  ii 
not  in  itself  a  motion,  t.  e.,  an  application  to  the  court,  but  only  a  warning  ol 
intention  to  make  application. 

The  date  of  the  return  day  of  the  notice  is  the  only  date  on  which  th€ 
moving  party  can  take  a  default,  unless  either  ( 1 )  the  motion  properly  goet 
on  the  calendar,  and  then  default  may  be  taken  on  the  day  it  is  reached  in 
due  course;  or  (2)  an  adjournment  is  had  in  the  presence  of  or  by  consent 
of  the  adverse  party,  in  which  case  his  default  may  be  taken  on  the  adjourned 
day,  if  he  does  not  then  appear. 

The  date  of  the  hearing  of  the  motion,  or,  if  the  hearing  be  continued 
more  than  one  day,  the  date  of  the  final  subn^ission  of  the  papers  which 
present  the  facts  to  the  court,  is  the  date  according  to  which  the  facts  art 
to  be  determined,  subject,  of  course,  to  the  power  of  the  court  to  reopen  the 
motion  and  take  evidence  of  later  facts. 

The  date  of  the  decision,  if  the  motion  be  not  immediately  decided,  is  the 
date  according  to  which  the  law  is  to  be  applied,  so  that  a  statutory  change 
of  remedy  intervening  may  affect  the  decision,  subject,  however,  to  the  familiar 
rule  as  to  vested  rights,  and  to  the  power  of  the  court  or  judge  to  prevent 
a  judicial  delay  from  impairing  the  rights  of  either  party. 

The  date  of  the  actual  granting  of  the  order,  is  the  date  at  which  the  ordei 
takes  effect  (unless  otherwise  expressed)  as  to  those  bound  to  take  notice  ol 
it  without  service. 

The  date  of  the  entry  of  the  order,  if  it  be  a  court  order,  fixes  the  time  whec 
it  takes  effect  as  to  the  clerk  and  the  records  of  the  cause  (unless  otherwise 
expressed). 
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n  tocifc.] —  The  power  of  the  court  to  antedate  its 
one  form  of  its  power  to  mould  its  own  proceed- 
)  just  It  may  equally  freely  give  to  an  order  which 
on  the  day  it  was  made,  just  effect  by  relation  back 
len  the  motion  was  made.^ 

IIL    RECITALS. 

Importance.'] — Carelessly  or  cunningly  drawn  re- 
into  an  order  without  scrutiny,  have  often  invited 
[  proved  fatal. 

,  determine  what  papers  may  be  printed  on  appeal; 
[  the  appeal  can  be  heard  only  on  papers  referred  to 
ed  in  the  recitals. 

or  judge  should  refuse  to  sign  an  order  which  is 
ive  or  erroneous  in  recitals,  and  should  require  the 
3  it  properly  settled. 

st  notice  the  points  peculiar  to  an  order  taken  by 
r  default,  and  to  an  order  in  favor  of  the  party 
;,  and  then  consider  the  usual  recitals  in  ordinary 
hem  up  successively  in  the  way  they  usually  appear 
n  order. 

J  in  order  granted  hy  consent.] — If  an  order  is  made 
ther  as  to  the  jurisdiction  or  power  of  the  court  or 
x>  the  subject-matter,  the  consent  should  be  distinctly 
ing  been  given  in  open  court,  and  the  character  of 
icorporated,**  or  be  embodied  in  a  written  stipula- 


Tioe  of  the  order,  or  of  a  certified  copy,  if  it  be  a  court  ordei^, 

hen  it  takes  effect   (unless  otherwise  expressed)    as  to  those 

:e  notice  of  it. 

per,  24  Hun,  7.      See  an  improper  exercise  of  the  power  to 

jrder  shall  relate  back,  in  Guarantee  Trust  Co.  v.  Phila.,  etc., 

L  Y.  1. 

ion  to  the  exercise  of  jurisdiction  contrary  to  statute  can  be 

rer  should  expressly  appear  by  recitals  in  the  order  or  in  a 

rgall  V,  Jacobs,  56  How.  Pr.  167] ;  Newhall  v,  Appleton,  46 

6. 

Desfosse,  7  Bosw.  678  (holding  that  an  order  from  which  a 
M  made  on  consent  had  been  struck  out  on  application  of  the 

have  consented,  although  it  was  struck  out  on  default,  must 
ppeal  as  having  been  made  against  opposition,  and  could  not 
it  all,  on  the  evidence).  The  court  said:  "From  the  state- 
l  on  the  argument,  and  from  the  statements  of  Mr.  Justice 


222  ABBOTT^S  PBACTICE  AND  FOBMS. 


tion,  and  the  stipulation  mentioned  in  the  order  as  one  of  tlii 
papers  on  which  the  order  is  made;  or  the  consent  should  be  in 
dorsed  or  underwritten  upon  the  original  order  drawn  up  to  sub 
mit  to  the  judge  or  court  for  authentication. 

24.  —  in  order  by  default  of  party  moved  against. '\ — If  th( 
date  of  an  order  taken  by  default  is  not  the  same  as  the  retun 
day  fixed  by  the  notice  of  motion  or  order  to  show  cause,  the  righ 
to  take  default  is  appropriately  shown  by  reciting  the  reading  anc 
filing  of  due  proof  of  service  of  the  notice  of  motion,^  and  tha 
the  motion  came  on  regularly  to  be  heard  on  the  calendar,  or  b; 
reciting  that  by  consent  of  the  adverse  party  it  was  adjourned  t( 
the  date  of  the  order,  or  that  it  was  so  adjourned  by  order  of  th 
court  or  judge. 

25.  —  in  order  dismissing  motion  for  default  of  moving  parly. 
—  The  same  principles  indicate  the  proper  recitals  of  notice  an( 
the  coming  on  of  the  motion,  in  case  the  moving  party  fails  t 

Moncrief,  by  whom  the  order  was  made,  who  has  referred  to  the  minutes,  \« 
learn  that  the  order  originally  made  was,  so  far  as  it  directed  a  referene 
made  by  consent  of  counsel  for  the  parties  respectively  appearing  for  th 
motion,  and  upon  his  understanding  from  them  that  the  case  was  a  propc 
case  for  a  reference,  and  that  all  parties  were  entirely  willing  that  it  shoul 
be  referred.  The  order  was  accordingly  drawn  and  entered,  containing  a 
explicit  recital  that  the  reference  w^as  by  consent  of  counsel  for  the  partie 
respectively.  Had  the  order  remained  in  that  form,  it  is  obvious  that  i 
could  not  have  been  reviewed  on  appeal."  But  after  stating  the  facts  as  t 
the  subsequent  striking  out  of  the  recital  in  the  order,  the  court  said:  "  Froi 
the  order  as  thus  amended,  the  present  appeal  is  taken;  and  we  find  ourselv^ 
constrained  to  consider  its  legality  as  it  now  appears,  viz.,  as  an  order  mad 
in  the  face  of  objection  •  •  •  and  has  made  it  necessary  for  us  to  reven 
an  order  which  the  judge  at  Special  Term  did  not  intend  to  make,  and  woul 
not  have  made." 

In  Harvey  r.  Croydon,  etc..  Sanitary  Authority  (Chan.  Div.,  Decembe 
1883;  49  Law  Times  Rep.  (N.  S.)  567),  it  was  held  that  a  party's  consent  t 
an  order  may  be  withdrawn  at  any  time  before  the  order  has  bcin  completer 
provided  the  consent  was  not  given  after  a  statement  of  the  facts  had  bee 
made  to  the  court. 

In  Smith  v.  Grant,  11  N.  Y.  Civ.  Pro.  Rep.  354,  3  St.  Rep.  255,  the  coui 
say  that  admissions  or  stipulations,  and  consents,  given  on  the  hearing  c 
motions,  if  not  reduced  to  writing,  should  as  matter  of  practice  be  incorp 
rated  in  the  order  to  be  entered  thereon,  and  thus  made  part  of  the  recoi 
for  future  guidance  in  case  the  propriety  of  the  order  is  afterwards  calk 
in   question. 

80  If  the  recital  be  of  due  service  the  presumption  is  that  the  order  wi 
made  on  due  proof  of  service.     Dayton  v.  Johnson,  69  N.  Y.  419. 
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party  moved  against  takes  an  order  dismissing 
costs. 

ir  in  favor  of  party  moved  against, 1 — ^When  the 
ntested  motion  is  in  favor  of  the  party  moved 
:als  are  usually  introduced  by  the  phrase:  a  mo- 
made  by  the  other  party  for  such  and  such  re- 
e,  for  an  injunction  restraining  the  defendant 
rize']y  and  duly  coming  on  to  be  heard,  and  the 
inst  appearing,  etc.,  now,  on  reading  and  filing, 
vith  recitals  as  in  case  of  granting  sl  motion, 
party  has  put  his  motion  on  a  ground  to  which 
wrishes  to  confine  him,  it  is  desirable  to  state  the 
ition  with  mentioning  the  object  of  the  motion  as 

party  has  asked  orally  under  his  prayer  for  gen- 
el  ief  not  specified  in  his  notice,  the  other  party 
the  request  is  stated  in  the  recitals,  so  that  the 
r  that  as  well  as  the  relief  expressly  asked,  and 
i  application  for  either  without  leave. 


f  moving  papers.^ — A  judge's  order,  which  does 
iling  of  papers,  may  well  commence  with  a  mere 
papers  as  ^^  On  the  annexed  affidavit  of  ,''  etc. 
papers  is  required,  the  appropriate  and  concise 
ual  phrase,  "  On  reading  and  filing  the  affidavit 
[  the  day  of  ,  ,"  and  so  on. 

^f  the  moving  papers  should  not  be  recited,^^  al- 
usions  of  fact  which  they  are  relied  on  as  estab- 
often  ought  to  be  stated.  (See  par.  29.)  But 
PS  should  be  enumerated  and  identified  with  suffi- 
3  to  preclude  controversy  in  case  the  papers  have 
ippeal.    Each  party  has  a  right  to  have  the  papers 

le  No.  27  provides  that  "orders  granted  on  petitions,  or 
all  refer  to  such  petitions  by  the  names  and  descriptions 
nd  the  date  of  the  petitions,  if  the  same  be  dated,  without 
forth  the  tenor  or  substance  thereof  unnecessarily.*'  This 
ipel  the  same  brevity  in  orders  made  on  petition,  as  com- 
squired  in  orders  on  motions  made  on  affidavits. 
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used  upon  the  motion  thus  designated^^  and  a  right  to  insiat  thi 
no  others  shall  be  designated."* 

It  is  not  enough  for  the  bringing  of  the  affidavits  before  tl 
appellate  court  that  they  are  found  in  the  record.  The  ord( 
should  show,  by  including  them  in  the  papers  recited,  that  the 
were  brought  to  the  attention  of  the  court  or  judge  below.^ 

A  statement  in  the  recitals  of  the  order  that  the  motion  wi 
iTjade  on  certain  specified  papers,  "  and  all  the  papers  and  pr 
ccedings  in  the  action  "  is  objectionable,  and  a  resettlement  of  tl 
order  will  be  granted" 


82  Davis  V,  Reflex  Camera  Co.,  00  App.  IMv.  567,  00  N.  Y.  Supp.  87 
Thousand  Island  Park  i?.  Gridley,  25  App.  Div.  400,  40  N.  Y.  Supp.  7 
( reversing  an  order  imposing  a  condition  upon  the  granting  of  such  an  app 
cation).  Deutermann  v.  Pollack,  36  App.  Div.  522,  55  N.  Y.  Supp.  8S 
In  Farmers*  Nat.  Bank  r.  Underwood,  12  App.  Div.  260,  42  N.  Y.  Supp.  5( 
the  court  say  that  the  objection  that  the  paper  is  inmuiterial  will  not  lie 
the  mouth  of  the  successful  party  who  has  himself  submitted  the  paper;  n 
may  such  other  objections  be  considered,  that  it  was  introduced  for  a  speci 
purpose,  or  that  its  recital  would  involve  its  being  printed  upon  appeal 
considerable  expense. 

83  Because  the  appeal  will  be  heard  on  all  the  papers  bo  designated  (Broi 
V.  Mayor,  etc.,  of  N.  Y.,  0  Hun,  587,  502),  and  on  no  others   (England 
Gebhardt,  112  U.  S.  602,  605;  Donahue  r.   N.  Y.  C.  &  H.  R.  R.  R.  Co. 
Misc.  250,  30  N.  Y.  Supp.  441;  Smith  r.  Smith,  43  N.  Y.  Super.  140),  cxce 
so  far  as  the  practice  allows  a  defect  of  documentary  proof  to  be  supplied 
appeal,  in  order  to  support,  though  not  to  reverse  a  decision.      Irving  Ni 
Bank  v,  Adams,  28  Hun,  108.      Consent  of  the  parties  that  other  papers 
used  on  the  appeal  was  disregarded  by  the  court  in  Thompson  v.  Taylor, 
Hun,  201.      The  Special  Term  may  have  power  to  direct  that  a  paper  si 
mitted  upon  a  motion,  and  filed  with,  and  recited  in,  the  order,  need  not 
printed   on  an   appeal   therefrom,   on   the   ground   that   it  was   not   used 
considered.      Manh.  Rv.  Co.  r.  Taber,  7  Misc.  347,  27  N.  Y.  Supp.  860, 
Abb.  N.  C.  167,  and  note. 

34  Donahue  i;.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  15  Misc.  256,  36  N.  Y.  Suj 
441 ;  Smith  r.  Smith,  43  N.  Y.  Super  Ct.  140. 

In  England  v.  Gebhardt,  112  U.  S.  502,  505,  the  court  say:  "This  recc 
shows  an  averment  in  the  petition  for  removal  that  the  parties  to  the  suit  w< 
citi/.c  ns  of  difleront  states,  and  a  finding  of  the  court  that  they  were  not.  Tl 
ini])lies  the  findin<;  of  a  fact  upon  evidence  submitted  upon  a  hearing  by  1 
court,  but  before  the  questions  presented  and  decided  at  such  a  hearing  can 
re-examined  on  a  writ  of  error,  they  must  be  brought  into  the  record  by 
bill  of  exceptions,  or  an  agreed  statement  of  facts,  or  a  special  finding  in  1 
nature  of  a  special  verdict,  or  in  some  other  way  known  to  the  practice 
courts  of  error  for  the  accomplishment  of  that  purpose.  (Citing  Kearney 
Denn,  16  Wall.  51,  56.)  *  *  *  Here,  however,  that  has  not  been  done.' 
nowhere  appears  that  the  affidavits  were  ever  brought  to  the  attention  of  1 
court,  much  less  that  they  constituted  the  evidence  on  which  the  ruling  ^ 
made.  The  case  is,  therefore,  in  this  respect,  difi'erent  from  Bronaon 
Schulten,  J104  U.  S.  410,  412,  where  the  order  setting  aside  the  judgmi 
referred  to  and  identified  in  terms  the  affidavits  found  in  the  trmiiscnpt 
the  foundation  of  the  order  which  was  made." 

aeSouthack  v.  Southack,  61  App.  Div.  105,  70  N.  Y.  Supp.  334;  Faxon 
Mason,  87  Hun,  130,  33  N.  Y.  Supp.  802. 
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,  general  reference  to  the  proceedings  appears  in 
ne  court  on  appeal,  as  well  as  a  separate  appellate 
se  to  reverse  the  case  on  the  evidence,  unless  it 
the  proceedings  thus  referred  to  are  contained 
ppeal  book.^® 

missions  and  statements  of  counsel.!^ — Unsworn 
Imissions  of  counsel  in  open  court  are  available 
rder  made  upon  them,^^  but  when  they  are  thus 
lart  of  the  evidence  on  which  the  order  is  made, 

recite  them,  or  that  the  fact  which  they  substan- 
ed  by  such  evidence,  in  order  to  secure  the  right 
ing  on  them,^  if  appeal  be  taken.    Or  the  matters 

be  embodied  in  a  stipulation,  and  the  stipula- 
in  the  order  as  one  of  the  papers  on  which  the 

is  merely  that  the  order  was  made  on  the  papers 
on  the  "statements  of  counsel,"  without  saying 
stated,  the  appellate  court  will  not  reverse  it,  as 
ifficient  evidence,  or  contrary  to  evidence,  for  it 
)d  that  sufficient  facts  were  stated  to  sustain  it^ 


Is  foundJ] — It  is  not  inappropriate  to  recite  very 
usions  of  fact  established  by  the  papers ;  and  this 
important  w^here  the  order  is  made  imder  a  stat- 
expressed  as  to  authorize  it,  if  such  facts  "  ai'e 
pear  to  the  satisfaction  of  the  court  or  judge,"  op 
ch  cases  the  words  of  the  statute  suggest  the  best 
use  of  the  order.  A  recital  in  that  form  is  an  ad- 
e  point,  which  an  appellate  court  will  hesitate  to 
5ving  papers  mentioned  aflFord  legitimate  evidence, 
n  which  such  a  conclusion  might  be  found, 
he  facts  found  is  important  also  in  orders  in  the 
iterlocutory  decree,**^  or  which  affect  substantial 

ioe,  Gooding  v.  Brown,  35  Hun,  153. 

;y,  64  Wise.  500,  25  N.  W.  Rep.  551. 

i,  3  N.  Y.  St.  Rep.  255,  11  Civ.  Pro.  Rep.  354. 

>wn,  35  Him,  153. 

V,  Grant,  48  Mich.  326,  12  N.  W.  Rep.  202,  the  court,  in 
ey,  J.,  Bay,  on  reversing  an  order  for  a  receiver  in  a  part- 
VHS  mnde  at  the  time  for  final  decree,  and  which  *'  ordered, 
»d  "  the  appointment  of  a  receiver  to  take  possession,  etc : 

5 
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rights  of  the  parties  and  require  an  adjudication  of  fact  to  justii 
the  making  of  them. 

30.  —  of  preliminary  objection.'\ — If  a  motion  is  defeate 
upon  a  preliminary  objection,  both  parties  are  usually  intereste 
to  see  that  the  order  discloses  the  fact:  the  successful  party,  h 
cause  he  may  need  that  recital  in  order  to  sustain  the  order 
appeal  is  taken;  the  unsuccessful  party,  because  his  right  to  r 
new  his  motion  is  more  clear  if  the  order  shows  the  merits  wei 
not  considered. 

If  a  preliminary  objection  is  overruled,  whether  it  be  one  inte 
posed  to  the  motion  by  the  party  moved  against,  or  one  interpose 
by  the  moving  party  to  the  reception  of  an  aflSdavit,  or  other  ev 
dence  oflFered  to  oppose  the  motion,  the  party  making  the  obje 
tion  is  interested  to  have  the  objection,  its  ground,  and  the  rulii 
on  it,  appear,  in  order  that  it  may  be  available  to  him  on  appeal. 

IV.    APPEARANCES,  ETC. 

31.  Argument,  by  moving  party.] — The  fact  that  an  order  a] 
pears  on  its  face  to  have  been  made  after  actual  hearing  and  di 
deliberation  has  sometimes  an  important  influence  on  its  effec 
If  this  appears,  the  order  is  sometimes  treated  as  appealable,  a 
though  if  it  appeared  to  have  been  taken  by  default  and  withoi 
consideration  of  the  merits,  it  might  not  be. 

On  the  other  hand,  if  a  mere  default,  it  will  be  opened  moi 
readily  than  if  it  appears  to  have  been  a  considered  adjudicatic 
of  the  question,  even  though  there  were  no  opposition.  In  case  ( 
default,  application  to  vacate  need  not  be  made  exclusively  to  tl 
judge  who  granted  it ;  in  the  latter,  there  is  often  good  reason  f< 

"This  order  ♦  ♦  ♦  assumes  to  appoint  a  receiver  without  any  adjudic 
tion  whatever.  Even  as  an  interlocutory  order  there  should  have  been  ei 
braced  in  it  a  finding  of  such  facts  as  would  give  aythority  for  divesting  t 
possession  of  the  defendant,  but  when  made  after  the  evidence  is  in,  t 
necessity  that  the  court  should  find  that  the  necessary  facta  were  made  o 
is  still  more  obvious.  To  appoint  a  receiver  at  that  stage  of  the  case,  witho 
first  adjudging  the  merits  upon  which  the  ri^ht  or  the  propriety  of  t 
appointment  necessarily  depended,  was  very  plainly  erroneous,  and  must,  i 
think,  have  been  inadvertent." 

41  For  applications  of  these  principles  see  Matter  of  Nat.  Gramophone  C 
82  App.  Div.  693,  81  N.  Y.  Supp.  863;  Rogers  v.  Rogers,  64  App.  Div.  IJ 
66  N.  Y.  Supp.  612;  Mix  v.  Andes  Ins.  Co.  74  N.  Y.  63;  Miller  ».  Kent, 
Wkly.  Dig.  361;  Walts  v.  Nichols,  32  Hun,  276;  Merritt  t;  Thompson,  1  Hi 
660;  Livermore  v,  Bainbridge,  14  Abb.  Pr.  (N.  S.)  227;  Gorman  v.  Sou 
Boston  Iron  Co.  32  Hun,  71. 
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»striction.  It  may,  therefore,  make  a  material 
result  whether  the  order  is  so  drawn  as  to  recite 
jard  the,  moving  party  and  duly  considered  the 


mtion.l —  The  same  principles  apply  to  the  sig- 
als  that  the  motion  was  opposed. 

0  received  notice  did  not  appear,  notice  and  proof 
be  included  among  the  papers  mentioned  as  those 
id  filing  of  which  the  motion  is  granted, 
peared  and  was  heard,  the  fact  should  be  recited, 
e  place  of  a  recital  of  notice,  even  if  he  was  not 
:ion.*« 

is  one  not  uncommonly  granted  by  consent,  and 
g  recites  that  the  adverse  parties  were  "  heard," 
iicate  that  opposition  of  objection  was  made,  it 
e  presumed,  in  support  of  the  order,  that  it  was 
all  irregularities  waived.** 

f  opposition  may  be  stated  in  the  same  manner 

the  motion,  and  this  may  be  desirable  in  some 

where  the  objection  goes  to  the  regularity  of  the 

1  founded  on  defects  in  the  moving  papers ;  other- 
t  appear  to  the  appellate  court  that  the  ground 
J  subject  of  objection  below.*** 

appearance.'] — If  counsel  or  attorney  appear  for 
he  motion  only,  the  mention  of  the  appearance  in 
be  qualified  accordingly. 

on.] — In  the  order  on  a  contested  motion  it  is 
;  deliberation  had ;  for  such  a  recital  is  often  re- 
al on  appeal. 

Homey.] — It  is  usual  and  appropriate  to  con- 
after  naming  the  counsel,  if  any,  who  appeared 
by  naming  the  attorney  for  the  successful  party 

«,  Seneca  Nation  v.  Knight,  19  N.  Y.  687. 
;,  2  Hun,  205;  Crane  v.  Stirrer,  58  N.  Y.  625. 
,  62  N.  Y.  638.     (Order  of  reference,  reciting  that  it  was 
ding  the  pleadings  and  hearing  the  counsel  for  the  re- 
in note  to  paragraph  30,  supra. 
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as  the  one  on  whoee  motion  the  order  is  made.     This  must, 
course,  always  be  the  attorney  of  record  if  the  party  has  formal 
appeared  by  attorney. 

V.    THE  ORDERING  PART. 

36.  Limit  of  relief. —  Explicitness.] — The  general  princip] 
by  which  the  measure  of  relief  is  limited  by  the  terms  of  the  d 
tice  or  order  to  show  cause,  have  been  already  discussed.*® 

It  is  only  necessary  here  to  add  on  that  point,  that  one  takii 
an  order  by  default  must  see  that  he  takes  no  more  than  his  papc 
entitle  him  to ;  *^  and  that  an  order  denying  a  motion,  on  the  hen 
ing  of  which  the  moving  party  asked  relief  under  the  genei 
jirayer,  beyond  the  specific  relief  asked  in  the  notice  or  order 
show  cause,  should  recite  the  request,  in  order  to  preclude,  in  soi 
eases,  the  making  of  a  fresh  motion  for  such  other  relief,  witho 
leava^ 

To  avoid  ambiguity  which  may  embarrass  proceedings  for  co 
tnnpt,  an  order  directing  payment  or  delivery  should  designs 
the  sum  of  money  or  thing  distinctly,  and  express  or  unmista 
ably  imply  to  whom  it  is  to  be  paid  or  delivered. 

Where  several  applications  are  decided  or  several  directions  a 
given  in  the  same  cause  at  the  same  time,  unless  the  court  oth( 
\rise  direct,  the  whole  should  be  embraced  in  one  order.  And 
anything  is  omitted,  the  other  party  should  not  enter  an  addition 
order,  but  apply  to  have  it  corrected.*® 

An  order  entered  by  either  party  without  notice  of  settleme 
given  to  the  other,  must  not  go  beyond  the  decision,  even  so  mu 
as  to  grant  costs.*^ 

40  See  title  Motions,  supra,  paragraphs  159-162. 

47  Farrington  r.  Wright,  1  Minn.  241;  Anderson  v.  Johnson,  1  Sandf.  7 
1  Code  Rep.  95.  See  also  paragraph  162,  page  154,  of  this  volume,  ti 
Motions. 

48ThuB  where  defendant  moved  to  vacate  an  arrest  and  for  general  reli 
and  an  order  was  entered  "  denying  the  motion  '*  without  saying  what  rel 
was  denied,  held,  that  the  order  did  not  make  leave  necessary  for  a  sub 
quent  motion  to  reduce  bail,  and  that  an  affidavit  that  upon  the  hearing  i 
defendant,  after  the  court  refused  to  vacate  the  arrest,  moved  to  reduce  1 
bail  and  this  was  deniod.  did  not  avail  to  give  the  denial  effect  beyond 
denial  of  the  specific  relief  asked.  Smith  r.  Spalding,  3  Robt.  515,  30  Hi 
Pr   339. 

49  Hunt  V.  Wallis,  6  Paige.  371. 

50  Williams  v.  Murray,  2  Abb.  Pr.  (N.  S.)  292,  so  held  fn  granting  a  mot 
to  set  aside  the  "  different  order  "  bo  entered,  unless  th^  party  pay  costs 
this  motion,  and  directing  that  the  order  of  court  be  corrected;  32  How.  '. 
187.     See,  also,  paragraph  1C5,  page  165  {above). 
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I  order.'] — An-  order  granting  the  moving  party  a 
operative  upon  inm  unless  so  expressed.'^^  Thus  an 
^  upon  payment  of  casta  "  does  not  compel  payment 
y  takes  the  benefit  of  the  order;  but  to  secure  iU 
b  seasonably  seek  the  adverse  party  or  his  attorney 
m,"  or  the  order  may,  and  usually  should,  specify 
I  which  the  payment  or  condition  must  be  met.  If 
J  incorporated  in  the  order  for  making  payment,  the 
excused  by  awaiting  a  remittance  from  his  client 


f  of  dedsioTLl —  If  a  motion  is  denied  on  grounds 

in  making  it,"  or  for  supposed  want  of  jurisdic- 

jr  to  grant  it,**  the  right  to  renew  the  motion,  or  to 


elheimer,  105  if.  Y.  660;   Matter  of  Waverly  Waterworlw, 
rill  V,  Wueat,  17  Abb.  Pr.  319^  note;  Pugsley  I?.  Van  Alen, 
ier  granting  motion  to  set  aside  default  "  upon  payment  of 
)rder  to  pay  them,  but  payment  is  a  condition), 
in  Alen,  8  Johns.  852. 
ison,  7  Cow.  421. 

To^Tisend  r.  Nebenzahl,  8  Abb.  N.  C.  427,  on  appeal  from 
r  an  order  which  discharged  defendants  from  arrest  in  i^>ecial 

the  Stilwell  Act,  the  Court  of  Appeals  (p.  435)  say:  "It 
J  order  made  by  the  learned  justice,  discharging  the  de- 
rest,  that  it  was  made  upon  doe  consideration  of  the  proof 
id  the  affidavits  on  which  the  warrant  was   granted.     It 

order  of  affirmance  made  at  general  term  that  no  ground 
which  it  went.  We  may  not  say  from  the  orders  that  they 
ipoB  the  merits,  and  the  proof  in  the  case  had  failed  to 
id  courts  below,  that  a  case  was  made  out  for  the  commit- 
F  the  defendants.  When  that  is  the  case  we  may  not,  when 
it  or  commitment  has  been  denied,  review  the  order.  We 
ion  to  do  so,  and  must  dismiss  the  appeal.  It  is  true  that 
rered  by  the  learned  justices  do  not  so  state;  but  it  is  the 
r  not  look  into  the  opinions  to  find  matter  there  differing 

order,  unless  the  language  of  the  order  is  ambiguous  and 
nderstanding  upon  which  it  went."    See  also  Fisher  v.  Gould, 

m  V.  Merrick,  101  N.  Y.  5 ;  3  East.  Rep.  207,  3  N.  E.  Rep. 

rule  was  applied  that  an  appeal  does  not  lie  to  the  Court  of 

order  vacating  an  attachment   which   does   not  show  the 

rt  was  vacated,  for  the  vacatur  is  deemed  discretionary; 

at  Trust  Co.,  31  Hun,  20. 

.  RicketU,  91  N.  Y.  669;  Winch  r.  Farmers'  Loan  4;  T.  Co., 
S^.  Y.  Snpp.  244;  s.  p..  Bate  n.  McDowell,  97  N.  Y.  647. 
;  of  having  the  ground  of  the  order  appear  is  enhanced, 
ssful  party  desires  to  appeal,  and  the  papers  are  such  that 
s  not  nnpear  the  order  might  be  deemed  to  have  been  made 
gh  purely  technical  grounds,  as,  for  instance,  that  the  motion 
ier,  though  founded  on  irregularity,  did  not  specify  in  the 
cregularity  was.    Lewis  v,  Graham,  16  Abb.  Pr.  126. 
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sustain  appeal  from  the  order,  may  depend  on  whether  the  ordc 
states  such  to  be  the  ground.  An  appellate  court  cannot  compel  tb 
lower  court  to  specify  a  particular  ground  as  the  basis  of  ii 
order." 

If  the  order  does  not  indicate  the  grounds  on  which  it  wt 
made,  it  may  be  sustained  against  an  appeal,  by  any  sufficici 
ground  substantiated  by  the  papers  on  which  it  was  made.**^ 

On  an  appeal  to  the  Appellate  Division  that  court  usually  loo 
to  the  opinion,  if  any  was  given  in  writing  and  is  printed  in  tt 
appeal  papers,  to  support  the  order ; "  the  Special  Term,  upon  r 
newal  of  a  motion  upon  new  facts,  have  no  right  to  resort  to  tl 
opinion  of  the  Appellate  Division  on  denying  the  former  motioi 
to  discover  the  ground  for  its  denial." 

39.  Conditions:  —  power  to  impose.'] — On  a  motion  addresse 
to  the  judicial  favor  or  discretion,*^  and  not  depending  on  stri^ 
legal  right,**  the  court  or  judge  has  power  to  impose  terms  to  I 
complied  with  by  either  party,  as  a  condition  of  granting  an  ordc 
in  his  favor.  For  non-compliance  with  such  a  condition  only  r 
suits  in  an  absolute  decision  which  might  have  been  made  on  tl 
<liscretionary  motion  without  oflFering  the  party  the  altemati\ 
cf  a  contrary  decision  on  condition.** 

But  if  the  granting  or  refusal  of  an  order  is  a  matter  of  stri( 
legal  right,  it  is  error  to  impose  conditions  unless  they  are  a 
sented  to.** 

MHall  V.  Oilman,  87  App.  Div.  248,  84  N.  Y.  Supp.  279;  Davis  v,  Refl< 
Camera  Co.,  99  App.  Div.  667,  90  N.  Y.  Supp.  877. 

67Glines  v.  Supreme  Order,  21   N.  Y.   Supp.  543.     The  exception  to  th 
rule,   in   the  case  of  an  order  of  the  Appellate  Division  which   reverses 
jud^rment  below,  will  be  noticed  under  Appeals. 

MThe  lanfjTua^e  of  an  order  of  the  Appellate  Division,  as  disclosing  tl 
ground  of  its  decision,  may  now  be  determinative  of  the  right  to  appeal 
the  Court  of  Appeals;  the  subject  will  be  found  treated  in  vol.  2,  under  tit] 
Appeals. 

»Malone  r.  St.  Peter,  etc,,  Church,  83  App.  Div.  80,  82  N.  Y.  Supp.  619. 

«>  Such  as,  an  application  for  extension  of  time,  to  open  a  default  or  the  lik 

«l  Matter  of  Waverly  Waterworks  Co.,  85  N.  Y.  478  (order  imposing  terr 
in  excess  of  taxable  costs  and  disbursements  as  a  condition  of  gpranting 
motion  for  leave  to  discontinue,  held  proper,  and  error  to  reverse  it). 

«2  Matter  of  Waverly  Waterworks,  supra, 

«3As,  for  instance,  the  vacating  of  an  illegal  execution.  Matter  of  Bradne 
87  N.  Y.  171;  Tompkins  v.  Smith,  48  Super.  Ct.  113,  62  How.  Pr.  499,  ai 
2  Civ.  Pro.  Rep.  (McCarty),  21,  aff'g  1  Id.  398;  aff'd,  89  N.  Y.  602,  wit 
out  opinion;  Chapin  r.  Foster,  101  N.  Y.  1,  3  East.  Rep.  206.  Otherwise 
vacating  an  order  because  a  proper  case  was  not  made  out,  if  there  wi 
enough  to  call  for  the  exercise  of  the  judicial  power.  Fischer  v.  Langbei 
103  N.  Y.  84,  7  East.  Rep.  299,  where  the  subject  is  fully  discussed. 
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who  avails  himself  of  the  benefit  granted  by  an 
be  allowed  to  complain  of  the  condition  imposed 


t.] — The  word 
It  in  an  order.* 


"upon" 


sufficiently  marks  a  con- 


for  performance,'] —  If  an  order  requires  an  act  or 
lition  to  be  performed  forthwith,  it  must  be  done 
reasonable  exertion  confined  to  that  object,  it  may 
r  hours  being  usually  allowed  for  such  acts  as  filing 

jf  payment  of  costs,  the  settled  meaning  of  "  f orth- 
1  twenty-four  hours;  ^  and  at  common  law  the  same 
been  applied  when  an  order  says  nothing  about  the 
It 

Nfew  York  statute,®  the  party  directed  by  order 
for  costs  or  otherwise,  has  ten  days  after  service 
he  order  in  which  to  pay  before  execution  can  be 
)rder,  unless  the  order  fixes  or  limits  the  time  for 


\g  conditional  order.] — ^Where  a  motion  is  granted 
pon  the  performance  of  the  condition  by  the  mov- 
order  becomes  absolute  upon  performance.^  If  an 
mance  is  rejected  by  the  adverse  party,  the  safer 
>ly,  on  proof  of  tender,  for  an  absolute  order,  unless 
;es  are  such  that  proceeding  upon  the  order  as  abso- 
the  question  before  the  court  or  judge  equally  well. 


lea,  26  Hun,  319;  Driscoll  v.  Downer,  55  Hun,  534,  9  N.  Y. 
B  r.  Thomas,  80  App.  Div.  47,  80  N.  Y.  Supp.  603. 
amend  and  pay  costs,  does  not  make  payment  a  condition 
!vant  V.  Fairman,  4  Sandf.  674. 

Champlin,    2   Edw.    328    (holding   the   rule    the    same    in 
iw).     8.  P.,  as  to  a  similar  provision  in  statute,  Sweet  v, 
Div.  3,  37  N.  Y.  Supp.  443;   and  in  contracts,  Bennett  v, 
,  Co.,  67  N.  Y.  277. 
ison,  7  Cow.  421   (holding  that  the  attorney  could  not  wait 

from  his  client). 

Civ.  Pro.,  §  779,  superseding  a  court  rule  which  allowed 

vher,  7  Abb.  Pr.  158  (order  that  judgment  be  set  aside  and 
i  on  condition  that  the  moving  party,  within  thirty  days, 
on  and  file  a  bond,  held  to  become  absolute,  without  a  new 
al  performance). 
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Where  a  motion  is  granted  conditionally,  npon  the  non-perfora 
ance  of  the  condition  by  the  adverse  party,  the  order  may  be  mad 
absolute  upon  non-performance  of  the  act,  by  applying  ex  pari 
to  the  same  judge  or  court,  on  an  affidavit  showing  the  non-pei 
formance,  and  taking  thereon  a  final  absolute  order;  and  servin 
this  upon  the  adverse  partyJ^ 

The  same  principle  applies  where  a  motion  is  denied  upon  coi 
dition  of  the  performance  of  an  act  by  the  opposing  party,  and  h 
fails  to  perform  it;  and  also  where  a  motion  is  denied  on  cond 
tion  of  the  non-performance  of  an  act  by  the  moving  party,  an 
he  fails  to  observe  the  condition. 

43.  Reinstating  lapsed  order,^ — An  order  denying  aconteste 
motion  to  vacate  a  previous  order,  or  vacating  a  stay  of  proceec 
jngs,  may  properly  fix  a  new  day  for  an  act  the  day  for  whic 
has  passed  pending  the  motion.  Thus,  if  a  motion  be  made  1 
vacate  an  order  requiring  a  party  to  submit  to  examination  befoi 
trial,  or  in  supplementary  proceedings,  or  to  make  discovery,  c 
the  like,  and  the  day  fixed  by  the  original  order  meanwhile  pa^e 
an  order  denying  the  motion  to  vacate  should  proceed  to  fix  a  da 
for  the  party  to  appear,  and  direct  him  to  do  so  with  sufficient  e: 
p]icitness  to  justify  punishment  for  contempt  if  he  fails  to  compl; 

44.  Order  declaring  consequences  of  disobedience.'] — It  is 
sound  general  principle  that  if  an  imperative  order  is  drawn  so  i 
to  express  a  penalty,  or  preclusion  in  the  nature  of  a  penalty,  fc 
its  disobedience,  the  party  against  whom  it  is  made  is  entitled  1 
notice  and  opportunity  to  be  heard  before  it  is  made  absolute  b 
reason  of  alleged  disobedience.*^* 


45.  Qualifications  —  leave  to  renew."] — An  order  intended  1 
leave  the  moving  party  at  liberty  to  renew  his  motion  should  bf^  .« 
expressed ;  '^^  otherwise  he  will  be  put  to  a  motion  for  leave.^ 

70  Stewart  r.  Bor^,  4  Daly,  477  (holding  it  irregular  to  issue  executic 
after  a  motion  to  dismiss  on  appeal  with  stay  had  been  granted  on  such 
condition,  and  the  adverse  party  had  failed  to  perform  the  condition,  but  i 
order  absolute  had  been  applied  for). 

71  Rice  V.  Ehele,  55  N.  Y.  518;  rev'g  65  Barb.  185  (order  for  discovery,  co 
taining  clause  imposing  consequence  of  disobeying  it). 

72  Dollfus  v.  Frosch,  5  Hill,  403. 

73  See  pp.  159,  160,  of  this  volume.  The  words  "without  prejudice."  i 
the  end  of  an  order  of  denial,  have  been  held,  in  unreported  cases,  sufficiei 
to  save  the  right  to  make  a  fresh  motion. 
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denial  of  a  motion  does  not  usually  bar  a  suit  for 
*  yet  it  is  the  better  practice  to  reserve  leave,  when- 
I  denied  on  the  ground  that  an  action  is  the  proper 
.  But  such  leave  ought  not  to  be  hampered  with 
Lctions  on  the  cause  of  action. 
Q  an  order  denying  relief  on  motion  which  assumes 
ts  of  the  parties  to  bring  an  action  for  relief,  either 
terms  or  limiting  the  time  for  the  commencement 
on,  is  erroneous,^^ 

ritil  further  order.'] — An  order  purely  incidental 
of  the  action,  which  by  its  terms  is  to  continue  in 
e  further  order  of  the  court" — for  instance,  an 
lente  lite  —  is  superseded  by  a  judgment  covering 
for  the  judgment  concludes  all  rights.^® 

proceedings.] —  The  rules  governing  clauses  grant- 
;  a  stay  may  be  more  intelligently  considered  in 
I  the  general  subject  of  Stays  of  Pkocjeedings, 
particular  stays  allowed  on  Appeal,. 

-  The  right  to  costs  is  statutory,  at  least,  in  courts 

,77 

f  costs  iF  governed  by  the  law  in  force  at  the  time 
on  —  whether  of  the  court  or  judge  in  making  an 
e  clerk  in  taxing  costs  when  no  such  decision  is 
made  awarding  the  costs/® 

ight  to  costs  is  given  by  statute,  a  provision  in  an 
urt,  purporting  to  limit  the  costs  to  less  than  are 
statute,  is  a  nullity,  and  entering  an  order  contain- 
dsion  is  not  a.  waiver  by  the  party  of  the  right  to 
costs.*"* 

this  volume. 

Us,  53  N.  Y.  322,  so  held,  reversing  so  much  of  an  order  as 

iTtna  and  limited  the  time  to  60  days  in  which  to  bring  an 

Gardner,  87  N.  Y.  14;   Jackson  v.  Bunnell,  113  N.  Y.  216; 
ler,  18  App.  Div.  661,  46  N.  Y.  Supp.  7.     This  subject  is 
[  under  Stat  of  Prooeedinos  and  Injttnctiow. 
irtis,  43  Hun,  214;  Patterson  v.  Burnett,  23  N.  Y.  St.  Rep. 
Rep,  115;  Stevens  p.  Central  Nat.  Bank,  168  N.  Y.  566. 
Diefendorf,  42  App.  Div.  166,  59  N.  Y.  Supp.  163. 
mh,  3  Abb.  Pr.  (N.  S.)   183;  People  v.  Water  Com.,  58  App. 
{.  Supp.  03;  Roberaon  v.  Rochester,  etc.,  Co.,  68  App.  Div. 
»p.  808. 
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Under  the  New  York  statute  it  is  in  the  discretion  of  the  coui 
cr  judge  determining  a  motion  to  award  costs^  either  absolutely  c 
to  abide  the  event*^ 

49.  —  of  several  motions  together,'] — ^Where  several  motioi 
are  properly  made  together,  and  several  orders  therein,**  costs  c 
each  may  be  granted  in  the  discretion  of  the  court  or  judge. 

50.  —  of  one  motion  in  several  actions."} —  If  a  motion  is  mad 
in  several  causes  and  determined  as  a  single  application,  only  cosi 
of  one  motion  can  be  allowed,  whether  the  motion  be  granted®  c 
denied,®  although  separate  orders  must  be  entered.^ 


51.  —  against  parties  en  autre  droit.] — The  statute  forbi( 
ding  recovery  of  costs  against  executors  and  administrators  i 
actions  on  demand  against  the  decedent,  unless  the  demand  wj 
duly  presented  and  unreasonably  resisted,  or  a  consent  to  the  d( 
termination  of  the  claim  by  the  surrogate  not  filed,**  is  not  to  I 
extended  by  construction  to  costs  of  motion.** 

Costs  of  motion  awarded  against  an  "  executor  or  administrate 
sued  in  his  representative  capacity,  or  suing,  and  necessarily  i 
that  capacity,*^  or  the  trustee  of  an  express  trust,  or  a  person  e: 
pressly  authorized  by  statute  to  sue  or  be  sued,"  must  be  awarde 
a?  in  an  action  by  or  against  a  person  in  his  own  right,  but  ai 
collectible  only  from  the  estate,  fund,  or  person  represented,  unles 
the  court  directs  them  to  be  paid  by  the  party  personally,  for  mii 
management  or  bad  faith  in  the  prosecution  or  defense.** 

80  N.  Y.  Code  Civ.  Pro.,  §  3236. 

SI  For  an  instance  see  Brown  v.  May,  17  Abb.  N.  C.  208;  Gregory  r.  Travi 
1  How.  Pr.  92.  See,  on  this  subject,  WiUink  v.  Reekie,  19  Wend.  82,  relaxii 
the  old  rule  that  only  one  set  of  papers  would  be  allowed  for.  Compare  i 
to  two  motions  when  one  was  enough.  Mitchell  v,  Westervelt,  6  How.  F 
265;  aff'd  in  Id.  311  note. 

82  Jackson  v.  Keller,  18  Johns.  310;  McCoun  v.  N.  Y.  C.  &  H.  R.  R.  R.  O 
60  N.  Y.  176;  Sharkey  t?.  Morgan,  14  N.  Y.  St.  Rep.  940. 

83  Jackson  t?.  Garnsey,  3  Cow.  385. 

84  August  f.  Fourth  Nat.  Bank,  9  N.  Y.  Supp.  270,  31  St.  Rep.  85. 

85  N.  Y.  Code  Civ.  Pro.,  §§  1835,  1836. 

86  Hunt  t?.  Connor,  17  Abb.  Pr.  466. 

87  Bedell  v.  Barnes,  29  Hun,  589. 

88  N.  Y.  Code  Civ.  Pro.,  §  3246;  American  Life  Ins.  Co.  v.  Van  Epps,  1 
Abb.  Pr.  (N.  S.)  253;  rev'd,  on  other  grounds,  in  56  N.  Y.  601.  Does  n< 
apply  to  an  action  arising  after  decedent's  death.  Mullen  v.  Quinn,  88  Hu 
128,  34  N.  Y.  Supp.  625. 
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rt  officers.^ — Statutes®®  giving  increased  costs  to 
re  not  to  be  extended  by  construction  or  analogy 
)ublic  officers  take  no  more  costs  on  a  motion  than 


iiiiit 


Iven  unless  in  the  order. 1 —  Costs  cannot  be  had 
less  awarded  in  the  order." 
rmerly  a  rule  of  court  authorizing  the  clerk  to  in- 
if  costs  when  the  court  denied  a  motion  without 
about  costs ;  but  under  this  rule  the  award  had  to 
be  order.®* 

motion  to  grant  costs  or* disbursements  of  a  pre- 
not  allowable.  The  remedy  for  the  omission,  if 
m  to  resettle,  or  to  correct  the  order,  or  to  reopen 
otion. 

costs  does  not  carry  disbursements.®® 
er  awards,  as  a  condition  of  granting  a  favor,  costs 
seedings,  it  is  the  better  practice  either  to  fix  the 
mounts,  or  to  direct  taxation  by  the  clerk,  and  in 
>  define  clearly  what  proceedings  are  to  be  deemed 
ling  of  the  order. 

it;  dishvrsements.'] — The  costs  on  a  motion  (other 
or  a  new  trial  upon  a  case,  or  an  application  for 
special  verdict),  cannot  exceed,  "  to  each  party  to 
3  awarded,"  "ten  dollars,  besides  necessary  dis- 
printing  and  referee's  fees."®* 
ontemplates  a  sum  to  be  fixed  by  the  order  not  ex- 
it the  almost  uniform  practice  is  to  allow  the  full 

Code  Civ.  Pro.,  %  3268. 
«11,  4  Wend.  201 ;  Waring  V,  Acker,  1  Hill,  673. 
mrn,  1  Monthly  L.  Bui.  74;  Johnson  v.  Jillitt,  7  How.  Pr. 

Brother,  4  id,,  283.     And  if  the  order  awarding  them  is 
sttlement  or  direction  of  the  judge,  other  than  decision  or 
by  him  which  said  nothing  about  costs,  he  cannot  subse-' 
the  award  of  costs,  except  on  a  motion  for  the  purpose. 
»y,  7  Civ.  Pro.  Rep.  (Brown)  68. 
yer,  2  Cow.  484. 
er,  6  N.  Y.  Leg.  Obs.  100. 

iv.  Pro.,  S  3261,  subd.  3.  ,^  ,      ^, 

*  exceed  that  sum,  see  Schriver  v,  Schriver,  12  Wkly.  Dig. 
.  Y.  676;  Bishop  v,  Hendrick,  82  Hun,  323,  31  N.  Y.  Supp. 
!  stenographer's  fees  upon  the  reference.  Ward  v.  Ward, 
7,  23  av.  Pro.  Rep.  61. 
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Hmount^  if  anything;  and  an  order  expressed  to  be  "  with  cosfa 
merely,  is  held  to  entitle  the  party  to  tax  $10,  if  unpaid,  in  t 
costs  of  the  canse ; "  but  whether  it  would  justify  execution 
the  order  may  be  more  questionable. 

Disbursements  for  printing  are  allowable  only  when  printing 
required  by  rule  of  court."® 

55.  —  who  entitled.^ — An  order  expressed  to  be  "with  costs 
without  saying  to  whom  to  be  paid,  is  presumed  to  be  in  favor 
the  party  succeeding  on  the  proceeding  for  which  the  costs  a 
allowed."^ 

56.  —  charging  an  attorney.  —  Coats  may  be  personal 
charged  on  an  attorney  on  vacating  an  order  obtained  by  him 
violation  of  proper  practice,  or  for  his  own  bene&t.^ 

57.  —  omission  to  ask  in  notice.^ —  Coats  are  not  uauadly  i 
lowed  to  the  moving  party  &^en  on  a  contested  motion,  H  not  asL 
in  the  notice,^  but  the  court  have  power  to  allow  them^  if  the  a 
verse  party  appears.    If  the  latter  does  not  appeaar  thfiy  cannot 
allowed  if  not  asked  in  the  notice.* 

58.  —  change  of  sitiuUion  since  notice.'] — If  a  moving  par 
had  good  ground  for  moving  when  he  made  the  motion,  tiie  fa 
that  the  adverse  party  has  corrected  the  irregularity  or  defc 
which  constituted  the  cause  of  the  motion,  before  the  motion  car 
on  to  be  heard,  though  it  may  entitle  the  latter  to  a  denial  of  tl 
motion,  does  not  justify  a  denial  with  costs.* 


«6Pennell  !?.  Wilaon,  2  Abb.  Pr.  (N.  S.)  466,  28  Super.  Ct.  (5  Robt.)  ff 

•6  Veeder  t?.  Judson,  91  N.  Y.  374. 

VI  Stevenaon  u.  Pusch,  40  How.  Pr.  91.  Unless,  perhftps,  wb^n  they  i 
directed  to  abide  the  event. 

f^Such  as  obtaining  an  injunction  a  second  time  after  a  previoas  inju 
tion  granted  on  the  same  papers  had  been  dissolved.  Schanghnessr 
Reilly,  41  How.  Pr.  382.  See  also  IfcVey  t?.  Cantrell^  8  Hun,  522.  (Sa 
dalous  matter  in  pleading.) 

So  costs  may  be  personally  charged  on  an  attorney  on  denying  a  moti 
made  by  him  for  his  own  benefit.     Eisner  17.  Hamel,  6  Hun,  234. 

»  Chase  v.  Chase,  29  Hun,  527. 

1  See  note  to  Form  No.  99  {UImq)  ;  Smith  n.  Heisohman,  17  Apji.  Bur.  5: 
45  N.  Y.  Supp.  553. 

3  N.  Y.,  Lake  Erie,  etc.,  R.  R.  Co.  v.  Garhart,  36  Hun,  288. 
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VL    ENTRY  AND  SERVICE. 

■All  orders  made  at  a  term  of  court  should  be 
e  in  the  minutes  of  the  transactions  of  the  court 
try  of  an  order  is  made  (after  its  terms,  if  special, 
i  by  the  court)  by  filing  the  paper  as  authenti- 
aiding  judge,  and  entering  the  fact  in  a  book  re- 
,  by  the  clerk  for  the  purpose  of  preserving  proper 

title  of  each  cause,  denoting  the  papers  filed,  and 

and  the  dates.^ 
B  by  a  judge,  whether  on  notice  or  ex  parte,  need 

entered*  (unless  he  so  direct) ;  a  judge's  order 
lust  be  entered  if  it  is  desired  to  appeal  from  it;^ 
om  a  judge's  order  granted  ex  parte  f  the  papers 
ade,  whether  made  ex  parte  or  on  notice,  should 


m.]  — Either  party  benefitted®  by  the  court's  de- 
n  may  enter  it  with  the  clerk.  This,  however,  is 
the  duty  of  the  moving  party,  if  the  decision  is 
s  favor ;  but  if  he  does  not  proceed  to  do  so  within 
s  after  the  decision,  any  party  to  the  motion  may, 
decision  has  been  adverse  to  him.* 


»,  No.  7.    The  marking  of  an  order  "  filed  "  is  eqniTalent 
udge's  order  within  Code  Civ.  Pro.,  §  1304,  requiring  the 

before  an  appeal  will  lie.  O'Connor  v.  McLaughlin,  80 
N.  Y.  Supp.  741.  "The  time  when  the  judge  affixed  hia 
r  was  of  no  importance;  it  was  hia  delivery  to  the  clerk 
I  direction  to  enter  the  order,  and  its  entry  by  the  clerk 
lity."  Hastings  t?.  Twenty-third  Ward  Land  Co.  40  App. 
Supp.  998.  Orders  granted  on  motion  are  to  be  regarded 
i  time  of  their  being  filed  with  the  clerk.  Wilcox  v.  Nat. 
nk,  67  App.  Div.  466,  73  N.  Y.  Supp.  900. 
leld,  92  Hun,  240,  36  N.  Y.  Supp.  940;  Savage  V.  Relyea, 
ildweirs  Case,  13  Abb.  Pr.  405.  Unless  expressly  required 
i  of  statute. 

S  1304;  Pool  r.  Safford,  10  Hun,  497;  Clinch  v.  Southside 
54. 

ish,  47  App.  Div.  187,  62  N.  Y.  Supp.  261;  Campbell  r. 
jy,  38  App.  Div.  137,  56  N.  Y.  Supp.  640. 
field,  92  Hun,  240,  36  N.  Y.  Supp.  940;  Savage  t?.  Relyea, 

Y.  Gen.  Rule,  No.  2. 
8,  8  Abb.  N.  C.  237;  Whitney  v.  Belden,  4  Paige,  140. 
Bbeck  &  Conn.  R.  R.  Co.  8  Hun,  34  (where  an  order  was 
certain  papers  to  be  filed.  The  court  say:  "The  general 
rty  who  is  entitled  to  enter  an  order  fails  to  do  so  within 
ifier  the  decision  has  been  made,  any  party  interested  may 
and  entered.     And  it  is  the  duty  of  the  clerk  to  enter 
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Omitting  to  enter  does  not  give  a  right  to  make  a  fresh  moti 
without  leave. ^® 

It  is  the  duty  of  attorneys  to  draw  their  own  orders,  and  i 
that  they  conform  to  the  truth  in  recital  and  statement  of  decisis 
and  if  Aey  leave  it  to  the  clerk  to  do  so,  they  may  be  held  bou 
by  the  terms  of  the  order  entered." 


61.  —  within  what  time,'] — Under  the  present  practice  of  s 
tematic  announcements  of  decisions  through  the  press,  the  twen 
four  hours  during  which  the  prevailing  party  must  procure  t 
entry  of  the  order  (see  preceding  paragraph)  is  computed,  i 
from  the  handing  down  of  the  decision  to  the  clerk,  but  by  givi 
the  party  till  the  day  following  the  announcement.^^ 

An  order  entered,  by  a  party  who  did  not  prevail  on  the  moti( 
before  the  time  of  the  prevailing  party  to  enter  an  order  has 
pired,  is  irregular,  and,  though  correct  in  form,,  will  be  dis 
garded  if  the  prevailing  party  enter  his  order  within  the  tir 

The  requirement  of  notice  of  settlement  of  a  proposed  ore 
is  now  very  generally  enforced,  especially  in  the  first  departme 

orders  without  any  special  directions  from  the  court.  The  duty  is  mei 
clerical,  and  in  no  case  will  the  omission  of  it  be  allowed  to  prejudice 
substantial  rights  of  parties."  In  determining  whether  the  twenty-four  ho 
have  elapsed,  the  time  is  to  be  reckoned  by  the  hour  and  not  by  the  d 
Losee  r.  Dolan,  74  N.  Y.  Supp.  685.  See  paragraph  67  as  to  notice  of  seti 
ment  and  its  efTect. 

10  Hall  V,  Emmons,  2  Sweeny,  396. 

11  La  Farge  v.  Van  VVagener,  14  How.  Pr.  57;  Cahn  v,  Qung  Wah  Lu 
28  Fed.  Rep.  396,  sustaining  order  drawn  up  by  clerk,  reciting  that  it  y 
entered  on  consent  in  open  court. 

12  Decker  v.  Kitchen,  8  Wkly.  Dig.  537.  So  held  at  Monroe  Circuit 
motion  to  set  aside  Special  Term  order  entered  by  the  defeated  party  ii 
case  where  the  decision  of  the  motion  (on  which  two  orders  had  been  enter 
had  been  handed  to  the  clerk  on  Friday,  the  I5th  of  August  *  *  *  i 
was  announced  with  other  deciBions  on  the  following  day  in  the  public  pr 
The  court  sav :  "  The  plaintiffs,  who  prevailed  upon  the  motion,  and  i 
hence  had  what  may  be  called  the  '  carrying  of  the  order,'  had  until 
succeeding  Monday  in  which  to  furnish  the  clerk  the  papers  upon  vfl 
the  decision  was  based,  and  to  cause  the  proper  order  to  be  entered  (Mai 
of  Rhinebeck  k  Conn.  R.  R.  Co.  8  Hun,  34;  Code  Civ.  Pro.,  J  788).  It  set 
to  me,  therefore,  that  the  order  of  August  18th  was  timely,  and  that  tecl 
cally  it  was  irregular  for  the  defeated  party  thus  to  anticipate  the  duty  i 
privilege  of  his  adversary.  Both  of  these  orders,  though  they  may  not 
inconsistent  in  their  terms,  cannot  be  recognized  by  the  court.  There  was 
one  decision,  and  there  should  be  but  one  order.  And  though  the  order 
August  16th  is  so  far  accurate  as  to  follow  the  decision,  yet  I  feel  c 
strained  by  the  practice  ordinarily  prevailing  in  the  courts,  to  refuse 
recognize  it,  and  to  treat  as  the  legitimate  order  that  which  was  filed  i 
entered  reasonably  by  the  party  upon  whom  devolved  the  duty  of  see 
that  the  decision  be  correctly  embodied  in  the  order."    Per  Macomber,  J. 
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party  is,  therefore,  within  the  rule  when,  within 
UTS  after  decision  is  published,  he  serves  a  copy  of 
rder  with  notice  of  settlement  for  two  days  later.** 

c] — As  a  general  rule  an  order,  even  though  on  a 
fter  judgment  in  a  county  other  than  that  of  trial, 
ly  entered  and  the  papers  filed  in  the  county  of  the 

r  York  General  Eule**  the  omission  so  to  enter  a 
1  order,  and  the  affidavits  and  papers  required  to  be 
I  case,  within  ten  days,  is  groimd  for  vacating  the 
on,  with  costs.  And  the  motion  to  vacate  may  be 
unty  where  the  order  ought  to  have  been  entered.*® 

to  enter. ^ — The  statement  in  the  books  that  neither 
>  any  benefit  from  a  decision  of  the  court  until  the 
ch  decision  is  drawn  up  and  entered  is  far  from 
decision  precludes  each  party  from  contesting  the 
again  by  a  fresh  motion  as  a  matter  of  right  on  the 
hout  leave,*^  and  in  some  cases  a  contempt  of  the 
itted  before  order  entered  or  injunction  signed  may 

)  enter  a  court  order  often  precludes  or  delays  the 
:  it;  and  while  it  postpones  the  right  to  appeal,  or 
of  appeal,  extends  also  the  limit  of  time  to  appeal, 
a,  court  order,  since  either  party  may  enter  the  order 
ful  party  being  obliged  to  wait  only  twenty-four 
jcision)  both  parties  are  equally  chargeable  with 
)i  its  non-entry.*® 

Notice  of  Settlement  of  Order  (Form  No.  133). 
sene,  28  Hun,  294. 

a  former  rule  the  effect  of  omission  for  that  time  was  to 
r  from  taking  effect.     And  where  no  excuse  was  shown  the 
relieve,  though  the  rights  of  third  persons  were  concerned. 
is,  17  Hun,  439. 
>ene,  28  Hun,  294. 

ject  paragraphs  53,  54,  pp.  101,  102,  of  this  volume. 
.  Nat  Shoe  k  Leather  Bank,  67  App.  Div.  466,  73  N.  Y.  Supp. 
Belden,  4  Paige,  140;  May  v.  Cooper,  24  Hun,  7. 
(nhoven,  14  Abb.  Pr.  56;  Wheeler  r.  Falconer,  30  Super.  Ct. 

r.  Andrews,  54  How.  Pr.  380.     So  held  den^ng  a  motion 
*T  requiring  defendant  to  appear  and  be  examined  in  supple- 
Dgs  in  a  case  where  a  prior  order  —  vacating  for  irregularity 
ppear  —  had  not  been  entered  by  the  defendant. 
7.  Am.  Rubber  Tire  Co.,  37  Misc.  139,  74  N.  Y.  Supp.  409. 
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The  party  aggrieved  by  neglect  to  enter  a  judge's  order  is  > 
titled  to  an  ex  'parte  order  of  the  judge  who  made  it,  and  he  mi 
for  the  purpose  of  enabling  him  to  appeal^  ^PP^J  (^^  the  judge 
absent  or  disqualified)  to  a  judge  of  the  court  to  which  his  i 
peal  lies.^ 

To  raise  the  question  whether  a  judge  improperly  refuses 
enter  an  order  embodying  his  decision,  the  proper  remedy  is 
alternative  mandamus.^* 


64. hy  the  clerk.'] — The  clerk's  neglect  to  make  act 

and  speedy  entry  will  not  be  allowed  to  prejudice  the  substant 
rights  of  a  party .^    Entry  nunc  pro  tunc' may  be  allowed  by 
court  or  judge.® 

The  entry  is  a  ministerial  act,  and  may  be  done  at  any  tii 
even  after  the  end  of  the  session  or  term  at  which  the  order  \ 
granted.^ 

65.  Rule  as  to  filing  motion  papers,] — When  any  order  oi 
non-enumerated  motion^*  is  entered,  all  the  papers  used  or  r( 
on  the  motion  on  either  side  must  be  specified  in  the  order,  i 
be  filed  with  the  clerk,  unless  otherwise  ordered  by  the  court, 
the  order  may  be  set  aside  as  irregular,  with  costs.^  The  cl 
is  forbidden  to  enter  such  an  order  unless  the  papers  are  fil 
except  when  otherwise  specially  directed  by  the  court.^ 

A  party  may  be  compelled  to  file  the  papers  read  by  him  eit 
in  support  of,  or  in  opposition  to,  the  motion.^ 

In  the  absence  of  any  express  rule  or  statute,^  the  papers 

20  N.  Y.  Code  Civ.  Pro.,  i  1304. 

21  People  V.  Manhattan  R.  R.  Co.,  9  Abb.  N.  C.  448.  For  the  prac 
thereon  see  N.  Y.  Code  Civ.  Pro.,  §  2069. 

22  People  V.  Central  City  Bank,  53  Barb.  412,  35  How.  Pr.  438;  Vila 
Page,  106  N.  Y.  439. 

23  See  paragraph  10,  p.  57. 

24  People  V.  Myers,  2  Hun,  6  (order  of  Court  of  Sessions,  tranaferring 
dictment  to  Oyer  and  Terminer). 

25  For  the  definition  of  this  kind  of  motion  see  pp.  70-72,  of  this  volum 

26  N.  Y.  Gen.  Rule,  No.  3 ;  Johnson  v.  Casey,  28  How.  Pr.  492. 

27  Id.    As  to  what  constitutes  filing  see  p.  64,  of  this  volume. 

28 And  it  is  no  answer  to  the  application  to  compel  the  filing,  that  i 
mav  tend  to  incriminate  the  client.     Sinnott  t*.  First  Nat.  Bank,  34  App. 
16l\  54  N.  Y.  Supp.  417;  Anon.,  5  Cow.  13. 

29  The  affidavits  used  on  obtaining  an  order  of  arrest  (N.  Y.  Code  Civ.  1 
If  562,  590),  or  an  attachment  {id..  5  639).  must  be  filed.  N.  Y.  Gen.  E 
No.  4,  requires  the  filing  of  the  petition  or  affidavits  upon  which  an  injunc 
or  writ  is  obtained,  within  ten  days  after  service. 
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ex  parte  order  is  made  need  not  be  filed  ^  unless 
the  order^  unless  and  until  it  is  desired  to  enter 

XL  which  a  judge's  order  on  notice  is  made  should 


0  file,'\ —  The  validity  of  an  order  is  not  impaired 
file  the  motion  papers,  unless  there  be  some  ex- 
rule  declaring  such  to  be  the  effect,^ 
vacate  an  order  for  neglect  to  file  the  papers,  if 
3  of  inadvertence  and  excuse,  is  usually  disposed 
them  to  be  filed  nunc  pro  tunCj^  or  denying  the 
s  if,  as  soon  as  possible  after  knowledege  of  the 
were  filed  and  notice  was  given  of  the  filing.^ 
on  should  not  be  made  for  the  sake  of  getting 
Iversary's  slip  in  practice;  but  it  may  often  be 
a  purpose  affecting  the  right  of  a  party,  such, 
the  limit  of  time  to  appeal,  or  where  the  disap- 
papers  is  prejudicial  to  him, 


notice  of  settlement.'] — The  party  in  whose  favor 
ade  has  not  a  right  to  dictate  the  terms  in  which 
jssed  in  the  order  to  be  entered,  and  if  there  is  or 
yrthing  special,  either  in  the  recitals  or  the  direc- 

lied  by  a  judge  at  chambers,  ew  parte,  need  not  be  entered;. 

-egarded,  unless  the  affidavit  used  on  the  motion,  or  a  copy 
with  a  copy  of  the  order.  Dictum  in  Savage  r.  Relyea,. 
Code  Rep.  42.  It  was  said,  however,  in  Albrecht  v.  Can- 
36  N.  Y.  Supp.  940,  that  it  was  the  attorney's  duty,  under 

to  file  the  papers  upon  an  em  parte  judge's  order. 

ice.  Woodward  v,  Stearns,  10  Abb.  Pr.  (N.  S.)  395. 
I  10,  p.  57  (above), 

V.  Chave,  5  Bosw.  703,  10  Abb.  Pr.  472,»19  How.  Pr.  54, 
:  "  The  last  objection  to  the  plaintiff's  proceedings  is  that 
e  papers  upon  which  the  injunction  was  granted  as  required 
Rules  of  Court.    When  the  notice  of  this  motion  was  given, 

was  true,  and  the  defendant  had  a  right  to  his  motion, 
^ht  vacate  the  injunction  order  upon  that  ground.  But  it 
ndavit  on  behalf  of  the  plaintiff  that  the  omission  to  file 
n  inadvertence,  and  so  soon  as  the  notice  of  motion  was 
■s  were  filed.  Under  such  circumstances  the  court  have  'a 
7e  the  plaintiff  from  the  consequences  of  his  omission,  but 
5  motion   is  regular,   such   relief  should  be=  granted   upon 

the  plaintiff  had  at  once  given  notice  of  the  filing  andi 

the  motion,  I  would  have  allowed  no  costs  to  the  defendant 
his  motion." 

6 
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tions,  he  should  give  the  unsuccessful  party  notice  of  settlemei 
BO  that  the  latter  may  have  opportunity  to  be  heard  before  tJ 
court  or  judge  as  to  the  contents  of  the  order.^ 

In  cases  where  no  controversy  is  apprehended,  it  is  usual  f 
the  party  drawing  the  order  to  submit  a  copy  to  his  adversar 
so  that,  if  he  have  no  amendment  to  propose,  he  may  subscril 
bis  consent  to  the  form  of  the  order,  upon  which  it  may  be  su 
mitted  at  once  to  the  judge  for  authentication. 

Otherwise  a  copy  of  the  proposed  order  should  be  served  wi 
notice  of  the  time  and  place  when  it  will  be  presented  for  sett] 
ment."* 

\Miere  the  judge  has  rendered  and  filed  a  written  decision,  f 
order  which  conforms  to  the  decision,  and  does  not  involve  su( 
6i>ecial  clauses  that  the  party  had  a  right  to  be  heard,  may  be  sn 
tained,  although  entered  without  settlement  by  the  judge;  bi 
if  it  contains  anything  more,  even  an  award  of  costs  of  motio 
such  provision  should  be  struck  out  on  motion,  and  the  par 
entering  the  order  put  to  a  fresh  motion  to  vacate  his^  own  ord 
and  have  the  question  passed  upon  and  a  fresh  order  made.*^  Bi 
tlie  judge  on  settlement  of  an  order  may  fnodify  or  add  to  tl 
decision  as  announced  by  him.^ 

68.  Entry  nunc  pro  tunc.'] — In  addition  to  what  has  alreac 
been  said  of  the  date  of  an  order,  it  is  only  necessary  to  add  he 
that  the  court  cannot  by  the  fiction  of  entering  an  order  nim^c  p 
tunc  deprive  a  party  of  a  substantial  right.  Some  confusi< 
exists  in  the  cases  on  this  point,  because  the  question  is  not  wheth 
the  words  of  the  amendment  or  order  entered  nunc  pro  tunc  affe 
a  substantial  right,  but  whether  the  consequence  of  allowing 
will  be  to  do  so.  The  defect  or  delay  to  be  cured  is  one  thinj 
the  question  whether  a  substantial  right  is  affected  may  be  qui 
another.  Thus  if  a  purchaser  in  partition  objects  to  title  becau 
a  necessary  party  was  omitted,  bringing  in  that  party  and  ente 
ing  judgment  against  him  affects  a  substantial  right  of  the  part^ 
but  since  it  does  not  affect  a  substantial  right  of  the  purchase 

85  Whitney  v.  Belden,  4  Paige,  140. 

so  See  local  rules  of  practice. 

STSiegrist  v,  Holloway,  7  Civ.  Pro.  Rep.   (Browne),  68,  holdinff  it  error 
sanction  the  aHowance  of  costs  so  as  to  defeat  the  motion  to  strike  out  th 
clause 

38  PoBt  V.  Cobb,  28  Wkly.  Dig.  362,  13  St.  Rep.  555. 
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.  without  too  great  delay,  the  court  may  order  this 
mdment  to  be  made  nimc  pro  time,  so  as  to  bind 
On  the  other  hand,  if,  for  instance,  it  is  sought 
ty  personally  upon  a  judgment  entered  on  service 
and  it  appears  that  the  order  for  publication  was 
urt  instead  of  by  the  judge,  this  defect,  technical 
innot  be  amended  by  entering  a  fresh  order  nunc 
ise  its  purpose  is  to  make  a  void  judgment  valid, 
t  a  substantial  right  of  the  defendant^ 

g.'\ — An  order  for  payment  of  money,  or  affect- 
real  property,  made  on  petition,  as  distinguished 
,  may  be  enrolled  and  docketed  like  a  judgment.*® 

f  an  order;  and  service.]  —  Notice  of  the  existence 
r  the  purpose  of  making  it  bind  the  adverse  party, 
le  party  obtaining  it  to  enforce  it  by  proceedings 
\  not  necessarily  sufficient  for  the  purpose  of  limit'- 
)  appeal  from  it  These  three  purposes  call  for 
The  question  who  must  watch  for  a  decision  and 
;  has  been  already  considered.*^  The  proper  mode 
ing  the  other  party  into  contempt  is  explained  in 
i  Sebvice  and  Contempt. 

3  notice  of  entry  to  limit  the  time  to  appeal  is  a 
proceeding  from  and  signed  by  the  attorney  for 
>arty,  given  after  actual  entry,  and  on  service  of  a 
er  as  entered,  and  must  state,  or,  if  indorsed  on  or 
copy  served  with  it,  must,  when  read  in  connection 
r  where  it  is  entered;  it  is  subject  to  the  severest 
ifficiency  and  accuracy.** 

;hi8  subject,  Guarantee  Trust  Co.  v,  Phila.,  etc.,  R.  R.  Co., 
ilcox  V,  Nat.  Shoe  A  Leather  Bank,  67  App.  Div.  466, 
00;  Elliott  V.  Plattor,  43  Ohio  St.  198,  1  West.  Rep.  25, 
Clackamas  Co.  (Oreg.  1884),  4  Pac.  Rep.  1210;  Sage  v, 
93  U.  S.  412;  Rodd  V.  Heartt,  17  Wall.  355;  Matter  of 
ion,  34  N.  Y.  555,  2  Abb.  Pr.  (N.  S.)  1,  32  How  Pr.  20. 
ule  No.  27.  This  rule  does  not  permit  the  docketing  as  a 
nal  order,  fixing  on  petition  the  value  of  an  attorney's 
Abbett,  20  App.  Div.  390,  46  N.  Y,  Supp.  822.    See  article 

1  167,  p.  156,  and  cases  cited. 

,  po8i;  Good  v.  Deland,  119  N.  Y.  153;  Guarantee  Trust  Co. 
Co.,  160  N.  Y.  1;  Tudor  v.  Ebner,  109  App.  Div.  521,  9ft 
Weeks  r.  Coe,  36  App.  Div.  339,  55  N.  Y.  Supp.  263;  Mason 
.  Div.  602,  51  N.  Y.  Supp.  178;  Curtis  v.  Ritnnan,  7  Misc. 
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71.  Correcting  error  in  8ervice.'\ —  To  correct  an  error  in  1 
serv'ice  of  papers,  proper  service  should  immediately  be  ma^ 
with  request  to  the  adverse  party  to  allow  the  mistake  to  be  tli 
corrected.  If  consent  is  refused,  or  if  he  has  proceeded  as  if 
default  of  service,  the  court  have  power  to  relieve  the  party  fr< 
his  slip,  upon  terms,^  unless,  as  in  the  case  of  a  service  necessa 
to  be  made  within  the  time  limited  by  law  to  take  an  appeal,  1 
couit  have  no  power  directly  or  indirectly  to  extend  the  time 

VII.  MODE  OF  MODIFYING  AN  ORDER. 

72.  ResetHement.'] — If  the  order  made  does  not  conform 
the  proceedings  on  the  motion  or  the  decision  made,  the  appi 
priate  method  of  correcting  the  error  is  to  move  to  resettle^** 
motion  to  resettle  must  be   made  before  the  judge  whose   < 
cision  it  is  sought  to  express;  but  if  this  be  impracticable  t 
court  have  power  to  resettle  for  that  purpose.*^ 

A  resettlement  of  an  order  once  entered  is  usually  made 
a  fresh  order,  which  either  contains  a  direction  amending  t 
terms  of  the  original,  or,  as  is  the  better  practice,  reciting 
length  the  order  as  resettled. 

In  either  case  the  resettlement  is  a  fresh  order,  which  shav 
be  served  with  notice  of  entry,  if  it  be  a  court  order,  in  ord 
to  limit  the  time  to  appeaL*' 

73.  Amending.'] — The  court  have  power  to  amend  an  ord( 
even  after  it  has  been  passed  and  entered,  so  as  to  make  the  reco 


400,  27  N.  Y.  8upp.  971;  Livingston  V.  N.  Y.  El.  Ry.  Co.,  60  Hun,  473, 
N.  Y.  Supp.  191.  The  construction  is  quite  as  strict,  also,  in  determini 
whether  the  copy  of  the  judgment  or  order  served  is  an  exact  copy. 

43  N.  Y.  Code  Civ.  Pro.,  $  783. 

44 /d.,  $  784. 

45  Correcting  recitals  so  as  to  include  omitted  papers,  see  Thous.  Isl.  P« 
17.  Gridley,  25  App.  Div.  499,  49  N.  Y.  Supp.  722;  Farmers'  Nat.  Bank 
Underwood,  12  App.  Div.  269,  42  N.  Y.  Supp.  500.  Correcting  recitals,  i 
Mooney  v.  Ryerson,  8  N.  Y.  Civ.  Pro.  Rep.  435.  Correcting  directions  of  ord 
Cowen  V.  Ferguson,  7  N.  Y.  St.  Rep.  403. 

If  the  order  entered  upon  a  default  contains  improper  recitals  or  provisioi 
the  aggrieved  party  should  move  to  resettle.  Matter  of  Radam  Micrc 
Killer  Co.,  114  App.  Div.  199. 

46  Changes  in  tne  recitals  should  be  made  only  by  the  judge  who  made  1 
original  order.     Dinkelspiel  r.  Levy,  12  Hun,  130. 

An  application  cannot  be  made  to  the  appellate  court  to  resettle  the  ord 
although  an  appeal  is  pending  therein.  Koeppel  v,  Koeppel,  4S  Misc.  3( 
96  N.  Y.  Supp.  812. 

47 And  a  resettlement  cannot  be  allowed  after  the  time  to  appeal  from  1 
original  order  has  expired.  Stierle  v.  Union  Ry.  Co.,  11  Misc.  124,  31  N. 
Supp.  1008. 
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lat  was  adjudged.*®  But  after  the  entry  of  an 
by  the  judge,  the  court  or  judge  cannot  alter 
an  order  made  upon  his  own  motion  and  with- 
party  whose  rights  are  to  be  affected  thereby.** 

wer  of  the  court  to  amend  a  mistake,  etc,  of  the 
a  mistaken  entry  made  by  the  clerk  in  conse- 

istake  of  the  judge.*"^ 

f   date.'] — The  power  to  amend   or  resettle  an 

er  nunc  pro  tunc,  does  not  extend  to  sanction 

of  an  order,  whether  by  correction  or  re-entry, 

of  giving  a  right  to  appeal,  when  the  statute 

has  passed."     Where  a  party  dies  after  argu- 

»  decision,  the  order  may  be  made  to  bear  date 

ben  the  motion  was  submitted,  or  of  any  subse- 

to  such  death;  and  if  this  is  omitted,  the  court 

record  to  be  corrected,   upon  a  motion  made 

changing  the  date  of  the  order  to  a  day  prior 

he  party.*^^ 

)rd0r  granted  by  consent.] — An  order  by  con- 
lodified  or  varied,  in  an  essential  part,  without 
Ji  parties  to  such  order.^  The  court,  however, 
,  may  give  such  further  directions  as  are  neces- 
ch  order  into  effect,  according  to  its  spirit  and 

ragraph  19,  p.  75.  It  aeema  that  a  court  of  record  has 
vacate,  correct,  or  to  reform  its  own  order,  inadvertently 
itute  a  proper  order  for  an  improper  one,  even  though 
er  may  incidentally  alter  or  reverse  the  advantage  or 
gers  had  gained  by  reason  of  the  order  inadvertently 
osiery  Co.  v.  Riley,  12  Abb.  N.  C.  329.  A  court  cannot, 
e  of  an  amendment  pass  decision  upon  a  question  that  was 
ed  to  it,  or  as  to  which  no  ruling  was  made.  See  Guar- 
Phila.,  etc.,  R.  Co.,  160  N.  Y.  1;  Wingrove  v.  Germ. 
Div.  479,  37  N.  Y.   Supp.   1092;    Siegrist  v,   Halloway, 

amons,  -32  Hun,  551. 

Dr,  43  Ohio  St.  198,  1  West.  Rep,  25. 

Ry.  Co.,  11  Misc.  124,  31  N.  Y.  Supp.  1008;  United  States 
JO;  Matter  of  Beckwith,  87  N.  Y.  503. 
[With*  87  N.  Y.  603;   Carter  r.  Beckwith,  82  N.   Y.  83. 
an  order  directing  a  change  in  the  date  of  an  order  to  be 
rioT  to  the  death,  and  prior  to  the  decision,  but  subsequent 

a  case  where  the  decision  was  after  the  death.) 
wtOD,  4  Paige,  476.     So  held,  denying  motion  to  compel 
Idence  to  show  mistakes  in  the  schedules,  under  an  order 
y  were  correct. 


iH 
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intent*^     If  it  is  sought  to  go  beyond  this,  application  shovi 
be  made  to  relieve  the  party  from  the  consent" 

Vni.    GETTING  RID  OF  AN  ORDER, 

76.  Disregarding.'] — It  haa  already  been  explained**  that 
order  granted  by  a  court  or  judge  having  jurisdiction  and  po^ 
to  make  such  an  order,  is  not  void  though  it  be  irr^;ular,  and  t 
party  must  either  obey  the  order  or  have  it  set  aside.*^  If 
order  be  irregular,  the  party  aggrieved  should,  with  reasonal 
promptness,  apply  to  vacate  it,"  but  meanwhile  should  respi 
the  direction. 

An  order  does  not  bind  a  person  in  no  way  made  a  party  n 
privy  to  the  proceeding,**  but  when  an  action  or  proceeding 
pending,  the  court  have  power  (within  limits  not  very  well  define 
to  bring  in  by  order  to  show  cause  a  person  who  is  not  a  pai 
to  the  record,  when  necessary  for  the  purpose  of  properly  disposi 
of  an  incidental  question  arising  on  motion  or  petition,**  or  1 
the  purpose  of  enforcing  an  order  or  punishing  for  contempt 

M7d. 

86  See  Stipulations,  post, 

66  See  Motions,  paragraphs  27,  36,  66,  78,  84,  and  87. 

67  Arctic  Fire  Ins.  Co.  r.  Hicks,  7    Abb.  Pr.  204. 

68  Osgood  V,  JosHn,  3  Paige,  195. 

"  I  am  not  aware  of  any  principle,"  said  Cowen,  J.,  "  whicb  authorizei 
party  to  treat  an  order  as  a  nonentity,  merely  because  a  commissioner 
forbidden  to  grant  it,  or  a  narty  is  forbidden  to  apply  for  it.  It  may  be  a 
of  every  order  improvidently  granted,  that  the  party  and  officer  have  d< 
what  the  law  has  forbidden.  To  say  that  it  has  been  fraudulently  t 
collusively  obtained  is  no  more.  But  to  allow,  as  a  consequence,  that 
may  therefore  be  disregarded,  would  be  letting  in  a  principle  under  wh 
every  judicial  act  might  be  questioned  collaterally.  The  remedy  is  by  dir 
proceeding,  which,  in  the  case  of  orders,  is  revocation,  appeal,  motion 
supersede,  etc."    Gould  v.  Root,  4  Hill,  664. 

Otherwise  if  the  officer  had  no  jurisdiction.    Spencer  v.  Barber,  6  id.  568 

An  order  which  is  not  absolutely  void  for  want  of  jurisdiction  in  the  coi 
granting  it  must  be  obeyed,  and  a  violation  is  not  justified  by  the  fact  that 
was  in  good  faith,  under  advice  that  the  order  was  void ;  even  when  the  on 
was  erroneous,  and  granted  without  sufficient  cause.  People  ew  reL  Roo 
velt  i;.  Edson,  51  N.  Y.  Super.  Ct.  238.  This  decision  was  reversed  in  1  He 
Pr.  (N.  S.)  482,  on  the  ground  that  the  injunction  in  this  case  was  void  1 
cause  granted  by  a  judge  of  the  Common  Pleas. 

Chamber  order  which  is  entirely  unauthorized,  a  nullity.  Hunt  v.  Wal 
6  Paige,  371. 

And  see  the  cases  cited  in  notes  to  the  various  paragraphs  referred  to 
the  note  next  preceding  but  one. 

69  Qark's  Case,  15  Abb.  Pr.  227;  Marty  v,  Marty,  66  App.  Div.  627,  73  N. 
Supp.  369. 

60  Acker  v,  Ledyard,  8  Barb.  514;  reversed  in  8  N.  Y.  62,  on  the  grou 
that  the  order  was  not  conclusive  on  such  a  person. 

61  See  Contempt. 
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g.'\ — An  order,  if  made  by  a  proper  authority, 
1  seasonably  served,  is  not  to  be  got  rid  of  by 
ith  objections  to  its  contents,  or  the  manner  of 

inadequacy  of  notice  of  entry.     Kelief  against 
)  be  sought  by  motion,  or  appeal, 
of  service  is  adopted  by  the  serving  party  at  his 
ittomey  for  whom  it  is  intended,  by  returning  it, 
;es  that,  notwithstanding  the  informality  of  ser- 

his  hands. 

d  notice  of  entry  are  groimd  for  claiming  that  the 
svas  not  limited. 

y  suspension.'] — An  application  to  suspend  the 
on  of  an  order,  pending  appeal  from  it,  is  in  effect 
0  modify  the  order,  which  should  be  made,  to  the 
ted  the  order. 

.] — The  rules  governing  an  application  to  va- 
w  out  of  the  facts  as  to  the  place  where  and  the 
before  whom  the  order  sought  to  be  vacated  was 
n  stated  in  connection  with  motions.® 
a  court  or  judge  to  vacate  an  order  made  without 
been  disavowed  in  some  cases,®  but  without  due 
It  is  clear  that  it  may  set  aside  such  orders  as 
re  the  want  of  jurisdiction  was  discovered.®*  The 
iming  power  to  award  costs  on  a  motion  to  vacate, 
risdiction,  depends  on  a  different  principle.  If 
liction  of  the  person,  and  it  cannot  have  if  it  has 
of  the  subject,  it  cannot  award  costs  on  such  a 
t  may  be  against  an  attorney,  being  its  own  officer, 

no  reason  why  it  should  not  exercise  the  inherent 
jes  over  its  own  records,  to  strike  from  them  an 
has  made  without  jurisdiction,  if  application  be 
rty  aggrieved,  and  on  notice  to  every  party  entitled 
the  question.     Nor  is  this  power  confined  to  the 

\y,  pages  91>94  (above). 

ns  Mail  Co.  v.  Flanders,  12  Wall.  130,  it  is  said  that,  in 

ular  for  a  court  having  no  jurisdiction  to  make  any  ordei 

T  to  dismiss. 

Kamp,  69  X.  Y.  212. 
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eourt.  A  judge  who,  after  granting  an  order,  finds  for  instanc 
that  one  of  the  parties  is  related  to  him  within  the  disqualif  jii 
degree,  so  that  the  order  is  absolutely  void,  ought  not  to  leave 
outstanding,  whether  it  may  have  been  entered  or  not,  but  shou 
revoke  it. 

An  application  to  vacate  an  order,  because  of  neglect  to  ent 
it,  may  often  be  properly  denied  as  unnecessary;  but  the  cou 
having  granted  an  order  has  undoubtedly  the  power  to  grant  sui 
ari  application,  if  the  order  be  one  that  ought  to  be  entered,  ai 
the  statute  gives  express  power  to  a  judge  to  revoke  his  ord 
made  out  of  court.® 

80.  Vacating  an  order  made  in  one's  own  favor.l — A  par 
who  has  inadvertently  taken  an  order  which  embarrasses  his  o^ 
proceedings  may  apply  to  vacate  it,  and  the  court,  under  its  pow 
of  amendment,  may  grant  relief.®** 

81.  Appeal. —  When  it  lies.'] — Under  the  New  York  statu! 
which  defines  the  cases  in  which  appeals  lie  from  orders,  tl 
first  question  to  be  asked  in  determining  whether  the  unsucces 
ful  party  has  a  remedy  by  appeal,  is  to  ask  whether  the  ord 
falls  within  the  categories  of  the  statute,^  consulting  in  connc 
tion  therewith  the  provision  of  statute,  if  any,  authorizing  t] 
order  in  question,  for  the  right  of  appeal  is  sometimes  aflFecti 
by  its  terms. 

In  applying  such  statutes,  the  following  general  principles  a 
a  guide : 

An  appeal  from  an  order  does  not  lie  as  of  right  to  the  Cou 
of  Appeals,  except  from  a  final  order  in  a  special  proceeding,  < 
an  order  granting  a  new  trial  on  exceptions.*® 

An  order  made  on  consent^  or  on  default^^  is  not  appealabl 

65  N.  Y.  Code  Civ.  Pro.,  $  1304. 

06  Dietz  17.  Farish,  43  N.  Y.  Super.  Ct.  87.  Same  principle  in  the  case  of 
notice  of  appearance  served  by  mistake.  Hunt  v,  Brennan,  1  Hun,  213;  D 
lingham  t*.  Barron,  26  N.  Y.  Supp.  1100.  So,  in  case  of  entry  of  a  final  jud 
ment.     Hatch  v.  Central  Nat.  Bank,  78  N.  Y.  487. 

67  As  to  appeals  from  an  order  of  the  court  at  Special  Term  or  Trial  Ter 
see  N.  Y.  Code  Civ.  Pro.,  $  1347. 

As  to  appeals  from  the  Appellate  Division  to  the  Court  of  Appeals,  Id.,  i  II 
Bubds.  1  and  2. 

68  Van  Arsdale  r.  King,  155  N.  Y.  325,  49  N.  E.  Rep.  866. 

69  Dawson  v.  Parsons,  74  Hun,  221,  26  N.  Y.  Supp.  327. 

TO  Matter  of  Peekamoose  Fishing  Club,  5  App.  Div.  283,  39  N.  Y.  Supp.  12 
Matter  of  Kadam  Microbe  Killer  Co.,  114  App.  Div.  199. 
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an  order  is  discretionary  does  not  prevent  an 
pellate  Division  if  it  affect  a  substantial  right/^ 

of  the  court  may  be  exercised  by  the  full  bench, 
ike  a  fresh  order,  such  as  they  hold  should  have 

3  in  a  case  where  the  court  or  judge  has  a  dis- 
1  that  account  non-appealable,  if  there  was  an 
on,  or  a  refusal  to  exercise  it  for  a  supposed 

jurisdiction. 

an  order  which  affects  a  substantial  right  is 
arally  construed  to  sustain  appeals  to  the  Appel- 


e  order, 1 — An  ex  parte  order,  whether  by  the 
is  not  appealable.'"     The  remedy  by  appeal  is 
iirectly,  by  moving  on  notice  to  vacate;  and,  if 
:  from  the  order  of  denial. 


iot  entered.'] — An  order,  whether  by  court  or 
I  is  not  appealable.  The  party  desiring  to  appeal 
le  other  party  does  not.''* 

^  judge.] —  An  order  made  by  a  judge  on  notice, 
from  a  court  order,  if  made  in  an  action,  may  be 
although  the  party  may,  if  he  prefer,  first  move 
en  appeal  from  a  refusal.  The  party  obtaining 
I  compelled  to  enter  it,  and  file  the  papers  upon 
was  granted." 

lee,  if  the  conditions  imposed  by  a  discretionary  order  in 
the  favor  of  the  court  or  judge  are  too  severe,  the  dis- 
f  usually  be  reviewed  on  appeal  to  the  Appellate  Division, 
ish,  47  App.  Div.  187,  62  N.  Y.  Supp.  261;   Campbell  r. 
r,  38  App.  Div.  137,  56  N.  Y.  Supp.  540. 
.  C,  etc.,  R.  R.  Co.,  60  N.  Y.  112;  Matter  of  Callahan, 
ly  17.  Hathaway,  26  N.  Y.  St.  Rep.  63.     That  there  is  at 
r  a  written  direction  of  the  judge  to  enter  it  makes  no 
r  t;.  Des fosse,  7  Bosw.  678.     But  where  an  appeal   has 
t   objection  or   suggestion  that   the  order  has   not  been 
vill  not  assume  that  it  ^s  not  been  entered,  but  will 
1  the  merits.    Id. 
f  1348. 
i  1304. 
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85.  Waiver  of  appeal.'] — If  a  party  attempts  to  enforce, 
accepts  the  benefit  of,  a  provision  in  his  own  favor,  contained 
an  order,  other  parts  of  which  are  unsatisfactory,  he  thereby  war 
the  right  to  appeal  from  the  unsatisfactory  parts,  provided  1 
provision  in  his  favor  is  connected  with  or  dependent  on  suQh  otl 
l)arts.^® 

But  if  there  is  no  inconsistency  between  his  taking  or  claimi 
the  benefit  under  one  part,  and  objecting  to  the  other  part,  th( 
is  no  waiver. 

Thus  if  an  order  grants  a  favor  to  his  adversary  on  paym( 
by  the  latter  of  costs,  acceptance  of  the  costs  ratifies  his  adv 
sary's  right  to  the  favor,  and  precludes  an  appeal." 

But  if  a  favor  is  granted  to  his  adversary,  and  the  order  gra 
ing  it  imposes  costs  to  be  paid  by  the  adversary  to  him  absolute 
and  not  as  a  condition,  acceptance  or  enforcement  of  the  co 
does  not  preclude  an  appeal.^® 

So  on  the  other  hand,  if  an  order  gives  less  than  the  moti 
claimed,  there  is  no  necessary  inconsistency  in  claiming  what 
given,  and  appealing  as  to  that  which  is  not  givenJ^  Otherwi 
of  course,  if  what  is  given  were  conditioned  on  stipulating  or  a 
senting  to  accept  it  as  all. 

IX.    ENFORCING  AN  ORDER. 

86.  VarioiLs  modes.'] —  The  various  remedies  for  the  enfor 
ment  of  an  order  are: 

1.  As  to  payment  of  money  —  an  execution  against  persoi 
property ; 

2.  If  the  case  is  one  in  wiich  execution  cannot  issue,  and 
some  cases  where  it  could  issue  (viz.,  where  the  money  has  be 
adjudged  to  be  in  possession  of  the  party,  so  that  willful  d 
obedience  is  shown) — proceedings  to  punish  for  contempt; 

3.  If  the  disobedience  consists  of  non-payment  of  costs  — 
stay  of  the  party's  proceedings  till  paid , 

The  two  latter  of  these  will  be  noticed  in  due  course  in  la 
chapters. 

TeDriscoll  r.  Downer,  55  Hun,  534,  9  N.  Y.  Supp.  129;  Morris  c.  Thon 
80  App.  Div.  47,  80  N.  Y.  Supp.  503. 

77  Platz  V.  City  of  Cohoes,  8  Abb.  N.  C.  392. 

78  Matter  of  Water  Com'rs  of  Amsterdam,  36  Hun,  534. 

Availinf;^  oneself  of  delay  panted  by  the  condition  of  an  order,  held 
preclude  appeal.    Weichsel  v.  Spear,  47  N.  Y.  Super.  Ct.  223. 

79  See  Matter  of  N.  Y.  &  Harlem  R.  R.  Co.,  98  N.  Y.  12,  18. 
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airing  payment  of  money.'] — Tinder  statutes  in 
rmony  with  the  changes  in  the  law  of  contempt, 
jr  sum  of  money  directed  to  be  paid  by  an  order, 

by  execution  against  personal  property,®^  if  not 
ime  fixed  for  that  purpose  by  the  order;  or  if  no 

then  within  ten  days  after  service  of  a  copy  of 

not  wholly  dependent  on  the  statute.  •  A  court 
power  to  order  the  payment  of  money,  has  power 
iff  to  collect  it  by  execution.®^ 
)f  collecting  motion  costs  or  money  directed  to 
rder,  in  this  manner,  does  not,  however,  extend 
m  for  judgment,®^  or  of  an  order  sustaining  or 
lurrer.®^  The  reason  is  that  these  costs  are  costs 
not  mere  motion  costs,  and  should  be  included 


n  and  demand.'] — When  costs  are  awarded  in 
luccessful  party,  as  the  condition  of  granting  a 
f  the  latter  must  seek  the  former,  or  his  attorney, 
.®*  If,  where  the  sum  is  not  liquidated  by  the 
r  demands  a  larger  sum  than  the  latter  tenders, 
demand  the  items,  and  if  they  are  refused,  or 
sive,  may  refuse  to  pay  until  the  bill  is  taxed.^ 

Pro.,  f  779. 
sad,  3  B.  Mon.  (Ky.)  377,  386.  In  a  suit  between  part- 
v&B  entered  distributing  the  assets,  and  allowing  a  fee  to 
»  had  made  a  statement  of  account,  which  was  directed 
)f  the  partners.  He  failed  to  pay  it,  and,  being  a  non- 
was  issued  against  his  estate.     He  prosecuted  a  writ  of 

le  execution  "  seems  to  have  been  the  only  effectual  mode 
er;  and  although  the  more  regular  and  appropriate  mode 
bal  orders  made  in  chancery  is  by  attachment,  yet  as  such 
TT  in  question  is  in  substance  a  decree,  the  chancellor  may 
lort  to  the  /?.  fa.,  which  is  given  by  statute  upon  decrees, 
Me  there  was  no  abuse  of  discretion."  Affirmed  on  this 
bhers. 

itt,  6  Abb.  Pr.  12  (motion  for  judgment  on  the  pleadings). 
,  2  How.  Pr.  93  (judgment  granted  on  motion  therefor, 
t). 

[utual  Ins.  Co.,  13  Abb.  Pr.  304;  s.  c,  as  Moat  v.  Sun 
How.  Pr.  60;  and  see  Palmer  v.  Smedley,  13  Abb.  Pr.  185. 
39,  40,  pp.  230,  231,  supra. 

Sheffield,  2  Wend.  293,  as  explained  in  Hoadley  v,  Cuyler, 
under  old  practice  of  attachment  for  contempt) :  s.  p., 
N.  Y.  202. 


I  I7i  ff  iiikM:'? : 
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The  delay  intJervening  without  his  fault  "before  notice  of  ta 
bill,  is  not  computed  as  a  part  of  the  time  limited  within  wli 
he  is  boimd  to  pay. 

If  an  order  awards  (absolutely  or  as  an  optional  conditi 
costs  or  disbursements  without  liquidating  the  amount,  the  \ 
cessful  party  to  whom  they  are  awarded  must  have  them  ta 
or  liquidated  by  or  under  the  direction  of  the  court  before  he 
issue  execution.®* 

89.  Execution  upon  an  order.'] — Under  the  statute  substitui 
execution  against  personal  property,  for  proceedings  by  att: 
ment  for  contempt,  to  collect  costs  of  an  order,  the  execution  issi 
of  course,  without  leave,®^  and  the  same  rule  applies  to  the  1 
execution,  when  issuable,  to  enforce  payment  of  any  other  e 
of  money  absolutely  directed,  by  an  order,  to  be  paid,"  un 
the  execution  is  to  run  in  favor  of  some  person  having  an  inte 
in  compelling  the  payment,  other  than  the  one  to  whom  the  mo 
was  awarded  by  the  order,®*  or  unless  against  an  executor,  admi 
trator,  or  trustee,  etc.,  necessarily  suing  in  a  representative 
pacity. 


86  Eckerson  v.  Spoor,  4  How.  Pr.  361,  3  Code  Rep.  70. 

Pabkeb,  J.,  said:  "A  party  can  in  no  case  tax  his  own  costs,  and  pre 
to  collect  them  by  execution;  nor  can  an  execution  be  issued  in  any  < 
unless  the  amount  in  dollars  and  cents  has  first  been  adjudged  by  the  c< 
In  case  of  final  judgment,  the  judgment-roll  is  the  foundation  for  the  ei 
tion;  and  in  case  of  interlocutory  costs,  or  costs  ordered  to  be  pai( 
motion,  the  amount  should  be  ascertained  and  stated  in  the  order  of  the  o 
and  execution  aN^'arded  [citing  People  v.  Nevins,  1  Hill,  154,  158]." 

The  party  against  whom  an  order  to  pay  forthwith  being  entitled  to  tw< 
four  hours  at  the  least,  a  default  entered  the  same  day  is  irregular.  Wi 
ads.  Van  Name,  3  City  H.  Rec.  156. 

87  Herring  v.  Hallonbeck,  1  How.  Pr.  89  (costs  awarded  for  opposing  ^ 
moving  party  did  not  appear) ;  8.  P.,  in  equity  before  the  Code,  Poillc 
Houghton,  2  Sandf.  649;  Wellman  v.  Frost,  38  Hun,  389. 

88  N.  Y.  Code  Civ.  Pro.,  $  779;  Weitzel  r.  Schultz,  3  Abb.  Pr.  468;  s.  c 
How.  Pr.  191;  to  the  same  effect,  Mitchell  v,  Westervelt,  6  How.  Pr. 
aff'd,  Id.  311,  note;  Lucas  v.  Johnson,  Id.  121. 

89  For  such  an  execution  leave  is  expressly  required  by  N,  Y.  Code 
Pro.,  §  779. 

In  Meacham  v.  Dodge,  Wright  (Ohio),  375,  B.  for  the  use  of  M.  sue 
D.  got  judgment  for  coats,  and  sued  out  a  fi.  fa.,  which  was  returned  nan 
He  then  sued  out  a  scire  facias  against  M.  to  show  cause  why  judg 
should  not  be  had  against  him.  Demurrer  overruled,  and  D.  had  jud^ 
Writ  of  error. 

Per  curiam :  "  The  cestui  que  trust  is  the  actor  in  fact,  though  he  U8< 
name  of  the  trustee;  because  he  has  the  legal  interest.  He  occupies  a  sir 
relation  to  the  subject  as  is  occupied  by  an  attorney,  and  may  be  procc 
against  in  the  same  way,  by  order  and  attachment.  This  is  a  more  oonvei 
way  than  by  sci.  fa.,  and  we  think  the  writ  does  not  lie."    Reversed. 
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3  applies  to  orders  in  special  proceedings  as  well 
iding  orders  entered  on  determining  a  petition.*^ 
e  guardian  ad  litem  of  an  infant  plaintiff,  leave 

91 

person  entitled  to  or  the  person  charged  with  the 
jd,  the  better  practice  is  to  apply  for  leave, 
ral  joint  parties  charged  with  payment  has  died, 
ly  issue,  of  course,  against  the  survivors.** 


FOKMS. 


order  of  court  in 

^ppeUaie  Division. 

er  made  at  special 

led  to  chambers. 

dge's  order. 

r  consent. 

m;  and  waiver  of 

tlement. 

lit  of  party  moved 

ring  motion  for 
oving  party. 
*  of  moving  party, 
form,  illustrating 
itals ;  and  pro- 
)  costs. 

g  the  overruling 
.ry  objections, 
inother  form  re- 
edcing  of  evident**; 
nation  of  a  ques- 
thereon. 

lUother  form  re- 
>ulation  obviating 
ary  objection. 
r  motion  upon  a 
objection,  that  an 
iken  in  another 
lot  properly  certi- 


jurisdictional  ob-       120. 


;    moving    party. 
ig     motion     with 


109. on    the    ground    of    irreg- 
ularity in  the  motion  papers. 

110.  Order    denying    motion    because 

made  before  a  wrong  justice. 

111.  Clause   showing   denial   was   on 

ground  excluding  exercise  of 
discretion. 

112.  Order     denying     motion     with- 

out prejudice  to  an  action. 

113. to     put     in    supplemental 

answer  because  plaintilf 
makes  a  stipulation  and  ad- 
mission. 

114.  Order     vacating    order    of    ar- 

rest,  on  condition. 

115.  Order      with      conditions      and 

consent  thereto. 

116.  Clause    referring*  to    parts    of 

another  document. 

117.  Order    denying    motion    to    va- 

cate a  previous  order  which 
appointed  a  time  that  has  now 
passed. 

118.  Order    reinstating    previous    or- 

der without  prejudice  to  pr(^ 
ceedings  to  punish  for  its  dis- 
obedience. 

119.  Clause    in    order   granting   stay 

on  condition  of  immediate  ap- 
peal. 

Clause  in  order  staying  pro* 
ceedings  for  purpose  of  ap- 
peal. 

Clause  dispensing  with  ser- 
vice. 


121. 


B  Civ.  Pro.,  I  3347,  subd.  6,  S  3343,  subd.  20;  N.  Y.  Gen. 

'arded  against*  an  infant  plaintiff  they  may  be  collected  by 

rise  from  the  guardian  as  if  he  were  plaintiff-.    N.  Y.  Code 

469. 

on,  6  How.  Pr.  121   (so  held  under  the  Act  of  1847). 
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122.  Order  denying  motion  and  im-       143. 

pounding  papers  for  basis  of 
prosecution   for  perjury. 

123.  Order  of  a  judge  that  an  ad-       144. 

ditional  paper  may  be  read  on 

a  motion  before  him  not  yet       146. 

heard. 

124.  Order      adjourning      argument      146. 

of  motion. 

125.  The  same;  with  leave  to  serve 

additional  papers,  and  contin-       147. 
uing  injunction  meanwhile. 

126.  The    same;     with     continuance 

of     appointment    of     receiver 
and  injunction  meanwhile. 

127. on    objection    to    jurisdic*       148. 

tion,    and    continuing    injunc- 
tion, etc. 

128.  Clause    (in  an  order  denying  a 

motion)    vacating   a   previous       149. 
stay. 

129.  Order     to     show     cause     why 

judge's    order    should   not    be       150. 
vacated,     with     stay     mean- 
while. 151. 

130.  Order  of  court  to   show   cause 

why    previous    order    opening 
default  should  not  be  declared       152. 
to     have     been    waived,    with 
stay. 

131.  Order      on      notice      declaring 

previous     order     opening     de-       153. 
fault  to  have  been  waived  by 
non-performance   of   condition.       154. 

132.  Order       amending       order       to 

show  cause,  and  granting  mo- 
tion. 

133.  Notice  of  settlement  of  order. 

134.  Notice  of  entry  of  order.  155. 

135.  Notice    of    entry    of    Appellate 

Division  order. 

136.  Clause    in    an    order    directing       156. 

its   entry   in   another  county; 
or  nunc  pro  tunc,  or  both. 

137.  Order    compelling    entry    of    a 

judge's    order    made    out    of 
court,  and  the  filing  of  papers.       167. 

138.  Notice  of  motion,  or  order,  to 

enter  order  nunc  pro  tunc, 

139.  —  —  to    resettle    order,    speci- 

fying desired   corrections. 

140. to   resettle   order   to   con-       168. 

form  to  a  proposed  order.       * 

141.  Order   to   show   cause   why   or- 

der   should    not    be    resettled 
generally.  159. 

142.  Notice   of   motion    for  resettle- 

ment  (generally). 


Indorsement    on    returning 
tice  of  resettlement  as  irr( 
lar. 

Order  of  resettlement  by  ( 
sent. 

Order     resettling     order; 
form. 

Order  resettling  orde: 
part  of  order  continuing 
junction. 

Order    resettling    by    dired 
amendment  of  previous  or 
without  prejudice,  and  on 
dition    of    facilitating    re^ 
on  appeal. 

Direction  in  order  of  resel 
ment  that  correction  be  n 
in  original  order  pending 
peal,  without  prejudice,  « 

Clause  in  order  resettling 
order  settled  or  made  but 
entered. 

Order  denying  motion  for 
settlement. 

Order  denying  motion  to 
settle  and  interpreting 
former  order. 

Direction    of    judge    who 
granted    an    order    to    s 
cause,  modifying  the  tim< 
return. 

Notice  of  moCion  for  res 
ment. 

Order   to  show  cause  why 
tion   should   not   be   rearg^ 
and    why    reargument   8h< 
not       immediately       proc< 
with  stay  meanwhile. 

Clause  in  a  new  order  vaca 
a  former  order  and  direc 
entry  nunc  pro  tunc. 

Order  of  court  amendin| 
judo's  order  which  had  1 
made  in  form  of  a  court 
der,  by  striking  out  a 
caption  and  direction  to  ei 

Order  to  show  cause  why  p 
should  not  have  leave 
submit  additional  affid 
and  thereupon  have  reai 
ment. 

why    motion    should 

be  reargued  or  party  1 
leave  to  renew  with  i 
meanwhile. 

—why   there    should  not 

a  reargument  or  renewal  < 
stay  pending  appeal. 
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ng  reargument 
IS  moving  party 
led. 

motion  for  re- 
t  granting  leave 
er  servioe  of  pa* 

ng  reargnment 
motion  after  re- 
L 

Lother  form. 
5    leave     to     re- 
merits  and  upon 
pers. 

indment  of  order, 
nsent  amending 
r  of  court, 
ing  order  of 
ro  tunc,  but  sav- 
igs  had. 

b  to  show  cause 
order  should  not 

out    scandalous 
ent  matter, 
other  form, 
e,    ex   parte,   va- 
rder    granted    by 

t,  e»  parte,  va- 
order  of  court 
irte. 


173.  Order  by  judge  to  show  cause 

why  he  should  not  vacate  his 
order. 

174.  Order  of   court   to   show  cause 

why  judge's  order  should  not 
be  set  aside;  with  stay  mean- 
while. 
176.  Order  of  court  on  notice,  va- 
cating court  order  made  ea 
parte  or  on  notice. 

176.  Affidavit    to    move    to    vacate 

order  for  neglect  to  file  papers. 

177.  Order     to     show     cause     why 

order  should  not  be  vacated 
for  neglect  to  file  papers. 

178.  Order    vacating    order    entered 

in  wrong  county;  and  proceed- 
ings thereon. 

179.  Order    of   judge   on   notice   va- 

cating his  ex  parte  order. 

180.  Order     Vacating     order     made 

under  misapprehension  and 
setting  down  motion  for  re- 
hearing, with  leave  to  put  in 
new  affidavits. 

181.  Execution       against       personal 

property  on  order  requiring 
payment  of  costs  or  other  sum 
of  money. 


FORM  No.  94. 

« 

tion  of  an  order  of  court^s  in  an  action.^ 

:  a  special  [or,  trial]  term  of  the  [Supreme] 
Court  [may  include  of  the  State  of  New  York] 
held  in  and  for  the  County  of  [New  York] 
at  [the  County  Court  House  in  the  Borough  of 
Manhattan  in  said  county],  on  the  day^ 

of  ,  19     . 

)r,  At  a  term  of  the  County  Court  for  the 
County  of  and  State  of  ,  etc.] 

>r.  At  a  stated  term,  etc.,  or,  adjourned  term  of 
the  Circuit  Court  of  the  United  States  for,  etc.] 
-Hon.  [John  Duer],  Justice, 


14  {above), 
upon  an  applica- 
ion,  varies  from 
f  the  words,  "  In 
ipplication  of  A. 
e  of  the  names  of 


the  parties.  See  p.  39  of  this  vol- 
ume. (See  People  v.  Chrystal,  8 
Barb.   545,  criminal   case.) 

W  As  to  date  of  an  order,  see  para- 
graphs 20  and  21,  pp.  218-221 
{ahove). 


/ 
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INames  of  plaintiff 8]^ 


96 


against 
INames  of  defendants]^ 


Plaintiffs, 


Defendants. 


FORM  No.  Ma. 
Caption  of  an  order  made  at  an  appellate  diTiaion. 

At  a  term  of  the  Appellate  Division  of 
Supreme  Court  for  the  [First]  Department,  1 
at  the  [Appellate  Division  Court  House  in 
Borough  of  Manhattan,  County  of  New  York] 
the  day  of  ,  19     • 

Present : 

Hon.  [Morgan  J.  O'Brien]  P.  J. 

Hons,  [Edward  Patterson]  Ijj 
etc.      .  J 


A.B. 

Appellant 
[or,  Respondtot] 

vs. 

B.  C. 

and  others. 

Respondents 
[or.  Appellants.] 

FORM  No.  95. 
Caption  of  order  made  at  Special  Term  adjourned  to  chamber8.07 

At  a  Special  Term  of  the  Supreme  Court  for 


County  of 


held  at  the  chambers  of 


W  Enough  names  to  identify  the 
action  is  siiflRcient,  adding  "  and 
others,"  unless  an  intention  to  refer 
in  the  body  of  the  order  to  the 
"above  named/'  makes  it  desirable 
to  specify  in  detail. 


»T  Under    N.    Y.    Code    Civ. 
%   239.       Sec   paragraph    17,  p 
{above).      See    also    paragraph 
page  135,  of  this  volume. 
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tice  ,  in  the  city  of 

day  of  ,  19     . 

—  Hon.  [  ]^y  JiLstice. 


,  on  the 


FORM  No.  06. 
Caption  of  judge's  order.M 
i,  and,  if  supreme  court,  name  of  county.'] 


f  the  plaintiffs']^^ 

Plaintiffs, 
against 

f  the  defendants]^ 

Defendants. 


FORM  No.  97. 

Order  made  by  consent.! 

Form  No.  94  or  No.  96,  according  to  motion.] 

[and  filing]  ^  the  annexed  consent  of  the  attomeya 
f  and  for  the  defendant  T.  Z.  respectively,  and  the 
defendant  W.  X.,  acknowledged  the  day  of 

,  and  [e<c.], 
Ic,  as  in  other  forms] . 


FORM  No.  98. 
Dt  to  form; 3  and  waiver  of  notice  of  settlement. 

3  foregoing  order  not  objected  to,  and  notice  of 
ed. 

O.  P., 

Attorney  for  defendant. 
underwrite  upon  original  proposed  order.] 


iph  16,  p.  215 
\o  paragraph  18,  p. 
ion  of  the  judge's 
istrict,  which  else- 
court  order. 


99 See  note  96   (above). 

1  See  paragraph  6,  p.  211   {above). 

2  There    would    be    no    recital    of 
filing,  if  a  judge's  order. 

8  See  paragraph  7,  p.  211   {above). 
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FORM  No.  99. 
Order  on  default  of  party  moyed  againit^ 

The  [plaintiff]  having  moved  this  court  for  an  order  [brii 
characterize  the  relief  sougr/ii],  and  the  motion  therefor  now  re 
larly  coming  on  to  be  heard;  [continue  mth  the  recitals  of 
notice  of  motion  and  supporting  papers  as  in  other  orders,  c 
tinuing:]  and  on  reading  and  tiling  proof  of  due^  service  of  nol 
of  this  motion*  upon  the  defendant's  attorney  [or,  upon  the 
mission  of  due  service  of  notice  of  this  motion  by  defendai 
attorney]  [and  it  appearing  from  the  aflSdavit  of  A.  IB.,  verified 
the  day  of  >  1^     >  that  upon  the  return  day  of  said  i 

tion  the  same  was  duly  adjourned  by  stipulation  of  counsel  in  o] 
court  —  or,  by  the  court  —  to  this  day],  and  after  hearing  A. 
of  counsel  for  the  plaintiff,  and  no  one  appearing  in  oppositi 
it  is,  on  motion  of,  etc., 

Obdebed  [granting  the  relief  sought}  ^  with  ten  dollars  cos 


FORM  No.  100. 
Order  dismissing  motion  for  absence  of  moving  party.^ 
[Title  or  caption  as  in  Form  94  or  96,  according  to  motion.'} 

The  [plaintiff]  herein  having  given  notice  of  a  motion 
[briefly  indicating  object]  y  to  be  heard  this  day  [or,  and  the  sa 
coming  on  regularly  upon  the  calendar  —  or,  by  due  adjou 
ment — to  be  heard  this  day],  and  no  one  appearing  for  the  pb 
tiff;  now  on  reading  [and  filing]  the  copy  of  the  notice  of  s 
motion  dated  on  the  day  of  ,  19     ,  [or,  order 

show  cause  granted  on  the  day  of  ,19     ,]   f 

papers  thereto  annexed,  and  on  motion  of  O.  P.,  attorney  for 
[defendants]. 

Ordered,  that  said  motion  be,  and  the  same  hereby  is,  disrais 
with  ten  dollars  costs,®  to  be  paid  by  [plaintiff]  to  defendants 
their  attorney. 

[Date,  signature,  etc.,  as  in  Form  No.  108  (below).'] 


*See  p.  136   (above). 
BSee      paragraph      24,      p.      222 
(above), 

6  See  paragraph  162,  p.  154 
(above), 

7  Not  allowed  unless  asked-  for  in 
the  notice  or  order  to  show  cause; 
and  a  prayer  for  general  relief  is 
not  enough.  Smith  v.  Fleischman, 
17  App.  Div.  532,  45  N.  Y.  Supp. 
553.     See  also  paragraphs  162,  165, 


and  cases  cited  on  pp.  154, 
(above).  If  they  are  granted  on 
fault  when  not  asked  in  the  not 
a  motion  to  vacate  so  much  of 
order  as  grants  them  is  sustaina 
and  may  he  granted  with  co 
Crippen  v,  Ingersoll,  10  Wend.  6( 

8  See   p.    137    (paragraph    126) 
this  volume. 

0  See  N.  Y.  Gen.  Rule  No.  44  ai 
costs  allowed  for  attending  to  opp 
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FORM  No.  101. 

iioviiig  party.— General  form,  illustrating  various  recitals  ;io 
and  provisions  as  to  costs.ii 

Form  No.  94  or  96,  according  to  motion,'] 

having  moved  this  court  for  [briefly  state  object 
1  ^aid  motion  coming  regularly  on  to  be  heard ; 
g  and  filing  [here  enumerate^^  motion  papers,  for 
the  notice  of  said  motion,  dated  the  day 

,  and  the  affidavit  of  A.  B.,  the  plaintiff  above 
the  day  of  ?  19     j  and  Exhibits  A 

mnexed,  and  the  deposition  of  C.  D.,  verified  the 
,19     ,  taken  under  the  order  of  Mr.  Jus- 
in  dated  the  day  of  ,  19      ,  to- 

said  order,  the  oath  of  R.  F.,  Esq.,  the  referee 
nd  his  certificate  to  said  deposition  [and  upon  the 
)  action]  in  support  of  said  motion ;  and  on  read- 
the  affidavit  of  E.  F.,  verified  the  day  of 

,  in  opposition  thereto; 

waiver^^  of  irregularityli  —  and  the  defendant's 
;  waived  in  open  court  all  objection  to  the  authen- 
said  affidavit  of  A.  B.] 

oecial  authenticationl — and  on  reading  and  filing 
tecution  in  this  action  issued  to  the  sheriff  of  the 
,  and  mentioned  in  said  affidavit  of  A.  B.,  with 
f  the  county  clerk  thereto ; 

locument  on  file'] — and  upon  the  judgment  roll 
the  day  of  >  19     , 

locument  read  by  consent] — and  on  reading  and 
3n  of  the  referee  herein  dated  the  day  of 

,  on  behalf  of  the  plaintiff,  the  defendant's  attor- 
in  open  court  that  for  the  purposes  of  this  motion 
)art  of  his  report ; 

msent  to  time  or  place  of  hearing] — and  on  read- 
fplaintiff's]  notice  of  motion  [or,  order  to  show 
ere  indicating  object]y  and  the  consent  indorsed 


motion  at  Appel- 
aae  of  the  default 

IB  22-30,  pp.  221- 
reeitals  and  their 


11  See  paragraphs  4d-58,  pp.  233- 
236  (above),  as  to  costs  generally. 

12  See      paragraph      27,      p.      223 
(above), 

18  See      paragraph      28,      p.     -225 
(above). 
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thereon  of  the  attorneys  for  all  the  [defendants]  that  this  mot 
should  be  made  and  heard  at  this  term  of  court  and  without  f 
ther  or  other  notice ;  ^* 

[Recital  of  transfer  of  motion^^l —  and  on  reading  and  fil 
the  stipulation  of  the  parties  [or,  the  order  of  Mr.  Justice  J.  1 
dated  the  day  of  ,  19     ,  transferring  this  moti 

to  be  heard  and  decided  by  Mr.  Justice  K.  L.  [but  without  pre 
dice  to  any  preliminary  objection  to  the  notice  of  motion  or 
hearing  thereof]  ; 

[Recital  of  preliminary  ohjection^^'\ — and  the  counsel  for 
[defendants]  having  urged  as  a  preliminary  objection  to  the  n 
ing  of  the  said  aflSdavit  of  A.  B.,  that  the  certificate  of  authent 
tion  thereunto  attached  was  defective  in  form  and  not  in  a 
pliance  with  statutory  requirements,  and  the  said  objection  I 
ing  been  overruled  by  the  court  [or,  by  Mr.  Justice  K.  L.]  ; 

[Recital  of  a  stipulation^ — and  the  [plaintiffs]  having  sti 
lated  in  open  court  that  [stating  the  stipulation  in  full,  or,  ij 
writing,  refer  to  it  as  read  and  to  be  filed,  and  file  it  with 
papers'l ; 

[Recital  of  oral  admission,  etc}'^'] — and  it  being  admitted 
open  court  [by  the  plaintiffs]  that  [state  the  entire  admission] 

[Recital  of  election  or  non-election] — and  the  defendants 
having  shown  their  election  to  try  the  counter-claim  in  this  ad 
in  the  manner  indicated  in  the  said  order  to  show  cause  on 
return  day  thereof,  or  on  the  hearing  of  this  motion.  And 
plaintiffs  having  elected  in  open  court  to  waive  their  demand 
quarterly  interest  due  on  the  assessment  mentioned  in  the  c 
plaint,  on  being  allowed  to  [stating  the  condition]  ; 

[Recital  of  a  proceeding  subsequent  to  notice] — and  it  be 
suggested  to  the  court  by  both  parties  that  since  this  motion 
noticed  the  papers  referred  to  in  said  notice  of  motion,  as 
having  been  filed,  were  filed  with  the  clerk  of  this  court  on 
day  of  >  19     >  and  notice  thereof  served  upon 

[defendant's  attorney]  ; 

[Recital  where  a  party  served  does  not  appear^^] — and 
reading  and  filing  proof  of  due  service  of  the  notice  of  [or,  oi 
to  show  cause  for]  this  motion  dated  the  day  of 


14  This    recital    will    probably    be 

16  See 

paragraph 

30, 

p. 

mmecessaiy    if    the     attorneys     are 

{above). 

shown  to  have  appeared  in  opposition 

17  See 

paragraph 

28, 

P- 

and  ar^ed  on  the  merits,  on  the  ad- 

{above). 

journed  day. 

18  See 

paragraph 

24, 

P- 

IB  See     paragraph     120,     p.     135 

{above). 

{above). 

• 
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X.,  one  of  the  [defendants]  herein,  by  the  affi- 
^erified  on  the  day  of  >  19     >  [or, 

[mission  of  the  attorney  for  W.  X.  of  due  service 
i]  ;  and  the  motion  having  come  on  regularly  to 
the  adjourned  day]  ; 

pearance^^l — and  after  hearing  M.  N.,  Esq.,  of 
atiff]  in  support  of  the  motion ; 
^cial  appearance^] — and  after  hearing  O.  P., 
for  the  [defendant]  X.  Y.,  appearing  specially 
of  this  motion  only  and  in  opposition  thereto; 
)  ground  of  oppos^ition^l —  and   after   hearing 
defendant]  Y.  Z.,  in  opposition,  on  the  ground 
e,  this  motion  is  premature]  ; 
ts  found^l —  and  it  appearing  lor,  being  proved] 
Q  of  the  court  [or,  judge]  that  [here  briefly  re- 
ns  of  fact  established  hy  the  papers]  ; 
?liberation^'\ — and  due  deliberation  being  had 

e  opinion  of  the  court^] — and  on  reading  and 
a  of  the  court  [or,  the  justice]  thereupon: 
a^  of  K.  S.,  attorney  for  the  [plaintiflFs]  : 
e  insert  the  provisions  of  the  order], 

0  costs] — with  ten  dollars  costs^  [and 

31-^5,  pp.  226-      oC  the  record,  and  could  be  referred 

appearances  gen-       to  in  order  to  ascertain  the  grounds 

of    the    decision;    and    it    appearing 

1  33,     p.      227      therefrom     that     the     decision     was 
para(;raphs    24       based  upon  the  ground  of  a  want  of 

and  125,  and  the  power,   it  was   held  that  the  order, 

ices,  post,  althoup:h    a    discretionary    one,    was 

1      32,      p.      227  reviewnble  by  the  Court  of  Appeals. 
[The   Court  of  Appeals  cannot  now 

I     29,      p.      225  entertain   an   appeal    from   an   order 
entered  upon  a  motion,  except  upon 

i     34,      p.      227  allowance  of  an  appeal  by  the  Appel- 
late Division.] 

The     Syracuse,  25  See      paragraph      35,      p.      227 

,  R.  R.  Co.,  92  N.  {above). 

rder  of  a  special  28  As  to  costs  generally,  see  para- 

b  wns  made  "on  graphs  48-58,  pp.  233-236    {above). 

the    decision    of  Costs  may   be   granted   in   an   order 

g  to  the  special  made  on  rehearing  it  they  might  be 

wns  the  only  de-  on  the  motion  originally.    Van  Wyck 

»  minutes  of  the  v.  Alliger,  3  How.  Pr.  292,  1   Code 

ffirraance  of  such  R.  68. 

;  was  affirmed  on  As  to  costs  upon  default  of  party 

judge  at  Special  moved  against,  see  note  to  Form  Na 

that  the  opinion  99  {above) » 
8  thus  made  part 
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disbursementg*^],  to  be  paid  to^  the  [plaintiffs  or  their  attoni( 
by  the  [defendant]  Y.  Z.  [or,  to  plaintiffs  to  abide^  the  even 
this  action]. 

[Another  provision  as  to  costs. —  It  is  further  obdebed  that 
defendant  pay  to  the  plaintiff's  attorney  ten  dollars,  costs  of 
motion,  within  ten  days  after  the  service  of  a  copy  of  this  or 
with  notice  of  its  entry,  upon  the  defendant's  attorney.] 

[Another  direction  as  to  costs. — And  it  appearing  to  the  a 
that  said  has  been  guilty  of  mismanagement,  or  — 

and  —  bad  faith  in  the  prosecution  —  or,  defense  —  of  this  ac 
in  respect  of  this  motion,  it  is  further  obdebed  that  said  cost 
paid  by  him  personally^  for  such  misconduct.^^] 

[If  a  judge's  order,  date,  and  signature  of  judge,  with  offi 
title.] 

[Or,  if  a  court  order.  Enter,  to  which  will  he  added  the  si< 
ture  of  judge  or  presiding  justice,  by  initials  of  name  and  till 

FORM   No.  102. 

Clause  in  an  order  reciting  the  overruling  of  preliminary  objections 

And  the  said  motion  having  duly  come  on  for  hearing, 
the  counsel  for  the  [defendant]  having  urged  as  preliminary 
jections  to  the  hearing  thereof,  [state  the  nature  of  the 
liminary  objections,  as,  that  the  said  motion  should  be  heard  ; 
Special  Term  for  the  trial  of  issues,  and  also  that  such  heai 
could  not  be  brought  on  by  order  to  show  cause  upon  a  notici 
less  than  eight  days,  and  also  that  such  hearing  should  no1 
had  by  the  justice  whose  order  in  this  proceeding  had  I 
vacated  on  appeal  by  the  Appellate  Division,]  which  object 
were  severally  overruled  by  the  court ; 

And  the  motion  having  thereupon  been  heard  upon  the  mei 
?^ow,  on  reading  and  filing  the  said  order  to  show  cause,  [e\ 


27  See  paragraphs  53,  54,  p.  235 
{ahove), 

28  See  paragraph  55,  p.  236 
{above),  aa  to  who  are  entitled  to 
costs. 

29  If  awarded  generally  to  abide 
the  event,,  with  neither  party  speci- 
fied, the  party  ultimately  successful 
may  tax  the  costs  of  the  motion;  if, 
aa  in  the  form,  they  are  awarded  to 
a  particulnr  party,  to  abide  the 
€vent,  his  right  to  tax  them  depends 
upon  his  being  successful  in  the 
action.  See  New  v.  Anthony,  4  Hun, 
52,  6  Sup.  Ct.  (T.  &  C.)  243;  Lotti 
V.   Krakaner,    1    Civ.   Pro.    R.    (Mc- 


Carty)  312,  note:  and  see  other ( 
under  Appeals,  and  also  Sande 
Townshend,  11  Abb.  N.  C.  217. 

sounder  N.  Y.  Code  Civ. 
§  3246,  such  a  direction  as  this 
be  given  by  the  "court;"  but 
better  opinion  is  that  the  ' 
**  court  **  there  is  to  be  construe 
applying  also  to  a  'judge,  whence 
judge  may,  as  on  motion,  award 
m  such  a  case^  as  well  as  to  a 
eree. 

81  So  as  to  allow  commitmeni 
nonpnyment. 

32  See  paragraph  30,  p.  226,  i 
the  importance  of  such  a  recital 
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FORM  No.  103. 

tr  form  reciting  tlie  taking  of  evidence  and  determination 
of  a  question  arising  thereon.33 

aintifF]  having  made  the  preliminary  objection, 
>f  said  motion,  that  the  moving  affidavit  made  as 
J  said  G.  C.  H.  failed  to  show  that  any  property 
led,  or  that  the  said  H.  had  any  interest  in  the 
y,  and  the  court  having  overruled  said  preliminary 
having  thereupon  given  plaintiff  leave  to  submit 
the  question  of  the  interest,  if  any,  which  the 

as  assignee  for  the  benefit  of  the  creditors  of 
the  property  attached;  and  the  plaintiff  having 
itted  in  opposition  to  said  motion  the  affidavit  of 
?d  the  day  of  ,  19     ,  and  the  said 

Dg  submitted  in  answer  thereto  his  affidavit  on 
,19  ,  and  an  affidavit  having  been  made 
rifled  on  the        day  of  ,  19     ,  in  answer 

nentioned  affidavit  of  the  said  G.  C.  H. ;  and  said 
Deen  duly  adjourned  to  this  day,  and  now  regu- 

to  be  heard]  ;  Now,  upon  reading  and  filing  the 
otion,  and  all  of  the  said  affidavits,  and  upon  the 


FORM  No.  104. 

\T  form  reciting  a  stipulation  obviating  the  preliminary 
objection.34 

endant's]  attorney  having  thereupon,  by  way  of 
Bction  to  this  motion,  stated  to  the  court  [or,  to 
],  and  [plaintiffs']  attorney  having  admitted,  that 
of  the  notice  of  this  motion  [here  state  grounds  of 
edionl,  and  the  [plaintiffs']  attorney  having 
lated  in  writing  [or,  in  open  court  by  an  entry 
that  [eic],  and  said  objection  having  thereupon 
[etc.}. 

FORM  No.  105. 

ion  upon  a  preliminary  objection  that  an  affidavit  taken 
in  another  State  was  not  properly  certified.36 

^rm  No.  94  or  96,  according  to  motion.} 

having  moved  to  vacate  the  order  of  Mr.  Justice 


)h      30,      p.      226 

IS    152    and    163, 
md  paragraph  30, 


35  That  a  preliminary  objection  of 
this  character  must  be  noted  in  the 
order,  to  enable  the  question  to  be 
raised  upon  an  appeal.  See  Matter 
of  Nat.  Gramo.  Co.,  82  App.  Div.  593, 
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J.  K.,  herein,  dated  the  day  of  >  19     ,  [state  ch 

acter  of  order,  as,  for  the  examination  of  the  plaintiff  before  trii 
and  said  motion  now  regularly  coming  on  to  be  heard ;  and  a  p 
liminary  objection  having  been  made  on  the  part  of  defends 
that  the  aflSdavit  of  H.  D.,  verified  ,19     ,  at  [the  c 

of  Chicago,  in  the  County  of  Cook,  and  State  of  Illinois]  did  i 
contain  a  sufficient  certificate  thereto  of  the  notary's  authority 
permit  the  same  to  be  used  upon  this  motion ;  and  it  appearing 
Ihe  court  that  such  certificate  is  defective  and  insufficient 
entitle  said  affidavit  to  be  read  upon  this  motion ;  Now,  on  rei 
ing  and  filing  [etc.,  as  in  previous  Forms]  and  on  motion 
O.  P.,  Esq.,  attorney  for  the  defendant,  it  is 

Ordered:    That  the  plaintiff's  motion  to  vacate  the  said  ore 
for  his  examination  before  trial  be,  and  the  same  is,  hereby  ( 
nied,  with  ten  dollars  costs,  to  defendant,  [but  with  leave  to 
new  upon  payment  of  costs.] 

[Continue,  as  in  Form  No.  108  (below). "] 

FORM  No.  106. 
CUaae  in  order  as  to  jurisdictional  objection. 

And  the  defendant  having  appeared  by  O.  P.  specially,'*  1 
the  purpose  only  of  objecting  to  the  motion  on  the  ground  tl 
the  court  had  no  jurisdiction  of  the  person  of  the  defendant  [ 
of  the  subject  of  the  action — or, 'both],  and  the  court  [or,  1 
undersigned],  having  heard  and  overruled  [or,  sustained]  si 
objections  [6<c.]. 

FORM  No.  107. 
Order  against  moving  party. 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion."} 

The  motion  of  the  [plaintiff]  herein  for  [here  briefly  india 
object,  for  instance,  a  retaxation  of  his  costs]  having  duly  coi 
on  [upon  the  calendar,  or,  pursuant  to  adjournment]  to  be  hear 
now,  on  reading  and  filing  the  notice  of  said  motion  dated  on  [ 
order  to  show  cause  granted  by  Mr.  Ju:?tice  J.  K.  and  dated  o 
the  day  of  >  1^     ?  a^^d  the  affidavit  of  A.  B.,  ve 

fied  the  day  of  ,   19     ,    [or,  cite  other  movi 

papers]  on  which  said  motion  is  made,  [and  the  affidavit  of  Y. 

81  N.  Y.  Supp.  853;  Rogers  r.  Roarers,  38  See  paragraphs  24,  101,  and 

54  App.   Div.    195,   66   N.  Y.    Siipp.       on  pp.  85,  126,  and  227   {above). 
512;  Mix  r.  Andes  Ins.  Co..  74  N.  Y. 
53.      See  also  paragraph  30,  p.  226 
{above). 
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day  of  ,  19     ,  and  other  papers,  if 

«ition  thereto  and  after  hearing  M.  N.,  Esq.,  of 
le  [plaintiff]  in  support  of  said  motion  [who  also 
his  prayer  for  general  relief,  that  —  specifying  his 
yr  relief^'ly  and  O.  P.,  Esq.,  of  counsel  for  the  [de- 
)osed  \_or,  no  one  appearing  in  support  of  said 
V,  on  motion  of  O.  P.,  attorney  for  [defendant], 
jfc.]. 
as  in  following  Form.l 

FORM  No.  108. 
trder  den3dng  motion  with  leave  to  renew.ss 
Form  No.  94  or  96,  according  to  motion.'} 

of  the  defendant  to  vacate  the  warrant  of  attach- 
•anted  by  Mr.  Justice  J.  K.  and  dated  the  day 

19  ,  coming  regularly  on  to  be  heard;  Now,  on 
ling  [mention  motion  papers  and  any  papers  read  in 
\ee  previovs  Forms']  j  and  [upon  said  warrant  of 
d  the  papers  upon  which  the  same  were  granted] 
O.  P.,  counsel  for  [defendant],  in  support  of  the 
f.  N.,  counsel  for  [plaintiff],  in  opposition;  now, 
id.  N.,  attorney  for  [plaintiff]  : 
lat  said  motion  be,  and  the  same  is  hereby  denied 
ars  costs]  but  with  leave  to  [defendant]  to  renew 
1  [payment  of  costs  and  upon]  other  papers  \^or, 
)  papers  with  or  without  others]  as  he  may  be  ad- 

*s  order,  date;  to  he  signed  hy  judge,  with  initials 

order,  substitute]  Enter  [to  which  will  he  added 
}f  judge,  or  presiding  justice,  hy  initials  of  name 


FORM  No.  100. 
Dtion  on  the  ground  of  irregularity  in  the  motion  papers.^ 
Form  No.  94  or  96,  according  to  motion.] 
lis  of  papers]  And  after  hearing  O.  P.,  counsel  for 


aph     26,     p.     223 

[)h  45,  pp.  232,  233 

Iso    para^aphs    173 
I,  and  164   {ahw>e)^ 

to  renew  should  be 

effect  thereof. 


89  See  paragraph  38,  pp.  229,  230 
{above),  as  to  the  importance  of  re- 
citing the  ground  of  decision  in  case 
of  a  denial  because  of  an  irregu- 
larity, etc 
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the  [defendant],  in  opposition  to  said  motion,  who  objected  p 
liminarily  that  [state  ground,  as,  the  irregularity  complained 
as  the  ground  of  this  motion  i^  not  specified  in  the  notice 
motion]  : 

Ordered,  that  said  preliminary  objection  be  and  the  same 
hereby  sustained  and  the  said  motion  be,  and  hereby  is,  denied 
that  crround,  with  ten  dollars  costs,*^  [and  with  leave  to  plaint 
to  renew  upon  payment  of  costs.] 

[Continue,  as  in  Form  No.  108.] 


FORM  No.  110. 

Order  denying  motion  because  made  before  a  wrong  justice.^! 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.'l 

[After  recitals]  Ordered,  that  said  motion  be,  and  it  here 
is,  denied  on  the  ground*^  that  the  justice  presiding  cannot  revi 
the  action  of  another  justice  of  the  court  [with  leave  to  the  raovi 
party  to  renew  the  motion  upon  the  same  or  such  other  or  ; 
ditional  papers  as  he  may  be  advised,  before  —  a  term  of  co 
held  by  —  the  justice  under  whose  authority  the  order  moved 
be  vacated  w^as  made].*^ 

[Ending  as  in  Form  No.  108.] 


40  Costs  may  be  aUo\\"ed.  Donald- 
son V.  Jackson,  9  Wend.  460 ;  Anon., 
18  id.  578. 

41  See  note  39  to  last  Form. 

42  The  ground  of  the  decision  of  a 
motion  will  rarely  be  set  forth  in 
the  order,  unless  based  upon  a  tech- 
nical preliminary  objection:  in  such 
latter  case,  a  proper  recital  and  in- 
dication of  the  ground  of  decision  is 
of  value  to  each  party.  See  para- 
graph 30,  p.  226  (above). 

The  objection  here  is  somewhat  of 
such  a  character,  thoucrh  not  by  any 
means  a  technical  objection,  or  one 
that  is  necessarily  waived  by  not  be- 
ing noted  in  the  order. 


If  the  Special  Term  declines 
base  its  order  on  a  specified  groi 
the  App>eUate  Division  has  no  po 
to  direct  that  it  be  done.  Hall 
Gilman,  87  App.  Div.  248.  84  N. 
Supp.  279;  Davis  r.  Reflex  Cam 
Co.,  99  App.  Div.  567,  90  N.  Y.  Sii 
877. 

The  motion  when  noticed  foi 
Special  Term  may  be  referred  by 
presiding  justice  to  the  proper  ; 
tice  and  the  objection  thus  obviat 
at  least,  such  is  the  local  practise 
the  first  judicial  district. 

43  This  leave  is  proper.  Peoph 
National  Trust  Co.,  31   Hun,  20. 
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showing  denial  was  on  ground  excluding  exercise  of  dis- 
cretion.^ 

aied  for  want  of  power  to  grant  the  motion  [or 
3ce$sarily  excluding  an  exercise  of  the  court* s  dis- 

FORM  No.  112. 
lenying  motion  without  prejudice  to  an  action.«e 

Form  No.  94  or  96,  according  to  motion.'] 

aW]  Ordered,  that  said  motion  be,  and  the  same 
kI,  with  ten  dollars  costs ;  but  without  prejudice  to 
'  any  action  which  may  be  advised. 

In  Form  No.  108.] 


FORM  No.  113. 

otion   (to  put  in  supplemental  answer)    because  plaintiff 
makes  a  stipulation  and  admission. 

Form  No.  94  or  96,  according  to  motion.] 

lis]  And  the  attorney  for  the  plaintiffs  stipulating 
lat  [state  exactly  what  the  stipulation  was,  as  proof 

paid  by  C.  D.  on  account  of  the  sum  of 
images  claimed  in  the  complaint  herein,  be,  upon 
8  case,  allowed  in  mitigation  of  damages;] 
rney  for  the  plaintiffs  also  admitting  and  stipulat- 
irt  [that  said  plaintiffs  received  from  said  assignee 
ay  of  ,19       ,  a  dividend  of  per 

um,  amounting  to  dollars  and  that  said 

amount  shall  be  allowed  upon  the  trial  in  miti- 

damages  without  further  proof  thereof]  it  is,  on 
\.  B.  attorney  for  plaintiffs,  and  upon  the  ground 
lations  as  above  set  forth  obviate  the  necessity  of 

proposed  supplemental  answer; 
at  said  motion  be,  and  the  same  hereby  is  denied. 

n  Form  No.  108.] 


to  Form  next  pre- 

tant  in  applications 

court's   discretion, 

of  showing  by  the 

iscretion  was  exer- 


cised. See,  for  result  on  appeal, 
Winch  V.  Farmers'  Loan  &  T.  Co., 
11  Misc.  390,  32  N.  Y.  Supp.  244. 

46  See  paragraph  45,  pp.  232,  233 
(above). 
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FORM  No.  114 
Otter  TSCAtias  nder  of  sxreat,  wm  eom&ttifmJB 

[After  caption,  as  in  Form  No.  94  or  96,  according  to  t 
Hon;  and  reciials'\  Ordered,  that  said  motion  be  and  the  sa 
is  hereby  granted,  upon*®  condition  that  said  defendant  exec 
and  deliver,  within  five  days  after  the  service  of  a  copy  of  t 
order  on  his  attorneys  herein,  a  stipulation  duly  acknowledj 
in  like  manner  as  a  deed  to  be  recorded  to  the  effect  that 
will  not  bring  or  institute  any  action  or  proceeding  against  si 
plaintiffs,  or  either  of  them,  in  consequence  of  his  imprisomni 
herein,  or  by  reason  of  the  issuance  of  the  order  of  arrest  in  t 
action. 

It  is  further  ordered,  that  in  the  event  of  the  defendant  fj 
ing  or  refusing  to  execute  and  deliver  said  stipulation  as  afc 
paid,  said  motion  to  vacate  said  order  of  arrest  is  hereby  deni 
with  ten  dollars  costs,  to  plaintiffs. 

[Ending  as  in  Form  No.  108.] 

FORM  No.  115. 
Order  with  conditioiit  and  consent  thereto.^ 
[Caption  as  in  Form  No.  94  or  96,  according  to  mx>tion.'] 

The  plaintiff's  motion  to  Vacate  the  judgment  entered  in  t 
cause,  and  for  a  conmiission,  etc.,  duly  coming  on  to  be  hei 
[recite  as  in  previous  Forms — see  Form  101  —  tiie  motion  papt 
etc.]. 

Ordered,  that  the  said  judgment  be  and  the  same  is  hen 
wholly  vacated  and  set  aside,  together  with  the  execution  and  s 
sequent  proceedings  thereon,  without  prejudice  to  the  plainti 
right  to  re-enter  the  same  for  the  proper  amount,  so  soon 
such  amount  can  be  ascertained;  and  to  that  end  [insert  p 
vision  for  a  commission]  ; 

And  the  defendant  having  opposed  said  application  on 
ground  that  his  incarceration  might  be  unnecessarily  prolong 
if  said  motion  is  granted,  and  plaintiff,  by  his  attorney,  havi: 
in  open  court,  offered  to  consent  to  the  following  provision 
defendant's  behalf,  it  is  further  ordered  that,  if  defendant  sh 
in  writing  consent  to  this  provision,  but  not  otherwise,  he  sh 
be  permitted  [to  make  application  to  this  court  for  his  dischaj 

47  See      paragraph      39,      p.      230  a   condition   precedent   in    an   on 

(above),  as  to  power  of  court  to  im-  see  para^nph  40,  p.  231  {above). 
pose  conditions  on  granting  favor.  49  See  the  two  preoediag  notes. 

48 That  "upon"  sufficiently  marka 
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211  he  would  have  been  entitled  to  make  such  appli- 
judgment  had  not  been  vacated,  and  if  an  execu- 
duly  issued  against  his  body  thereon],  provided, 
le  shall,  in  the  meantime  [submit  to  an  examina- 
the  circumstances  attending  his  alleged  misappro- 
meys,  or  other  proceeds  of  plaintiff's  notes,  and 
lose  the  use  of  such  proceeds,  and  shall  produce  all 
rs  belonging  to  him,  or  under  his  control,  affecting 
id  moneys,  and  for  that  purpose  he  is  hereby  re- 
ar before  M.  N.,  Esq.,  who  is  hereby  appointed 
hat  purpose,  at  such  times  and  places  as  he  may 
referee  to  [here  state  whether  to  examine  and  re- 
rmine'].  If  defendant  shall,  within  two  days  from 
this  order,  refuse  or  omit  to  consent  to  and  shall 
to  fully  and  fairly  perform  this  provision  in  his 
become  null  and  void, 
n  Form  No.  108.] 
ent  upon  copy,  for  example:'] 
named  defendant  C.  D.,  do  hereby  consent  to  the 
agree  to  fully  and  fairly  perform  the  conditions  set 
regoing  order. 

[Signature.'] 
jmenL] 

FORM  Ho.  116. 

in  order  referring  to  parts  of  another  document. 

at  said  motion  be,  and  the  same  is  hereby  granted, 
in  paragraph  numbered  III.,  in  said  answer,  com- 
the  words,  "  and  this  defendant  further  says," 
ncluding  the  words,  "  in  good  faith,  and  without 
B  the  plaintiff,"  be  and  they  hereby  are  struck  out 
ad  redimdant.^ 


1 

1 

1 

FORM  No.  117. 

Dtion  to  vacate  a  previous  order  which  appointed  a  time 
that  has  now  pasaed-Si 

aU  and  appearances,  etc.,  as  in  other  cases.] 

,  That  the  said  motion  be  and  the  same  hereby  is 


h  80,  p.  115,  of  this 
of  referring  to 


ode 


filSee  paragraph  43,  p.  232 
{above),  as  to  reinstating  a  lapsed 
order. 
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11.  That  the  said  defendant,  Y.  Z.,  submit  to  an  «xami 
tion,  as  required  in  and  by  the  said  order  for  his  examinati 
and  for  that  purpose  he  appear  at  the  place  specified  in  s; 


order  on  the 


day  of 


19 


at 


o'clock  in 


noon,  to  which  time  and  place  the  said  examination 
hereby  adjourned. 

[Signature,  etc] 

FORM  No.  lia 

Order  reinstating  previont  order,  without  prejudice,  to  proceedings  to  pui 
for  its  disobedience.^^ 

lAfter  caption,  as  in  Form  No.  94  or  96,  according   to    r 
tion;  and  recitals,  see  Form  101]   Ordered,  that  the  said  A. 
and  C.  D.  and  each  of  them  appear  and  attend  at  the  [cha 
bers]  of  this  court,  at  the  court  house,  in  the  city  of 
on  the  day  of  ,19       ,  at  o'clock  a.  m.  of  tJ 

day,  and  then  and  there  submit  to  an  examination  under  oa 
[pursuant  to  section  651  of  the  Code  of  Civil  Procedure],  a 
to  the  directions  contained  in  said  order  of  Judge  J.  K.,  dai 
,19  ,  which  order  is  hereby  reinstated,  and  that  sj 
persons  obey  in  all  things  the  said  directions  contained  in  si 
order. 

This  order  is  without  prejudice  to  any  motion  plaintiff  m 
be  advised  to  make  to  punish  as  for  a  contempt  the  said  A. 
and  C.  D.  for  their  alleged  default  in  not  appearing  on 
19       ,  in  obedience  to  the  said  order  of  Mr.  Justice  J.  K.,  dai 
,  19       . 

[Ending  as  in  Form  No.  108.] 

FORM  No.  110. 

Clause  in  order,  granting  stay  on  condition  of  immediate  appeaLBS 

And  it  is  further  Ordered,  that  [after  payment  to  the  p 
chaser  of  the  said  dollars,  less  the  said  disbursements, 

the  said  referee],  all  further  proceedings  under  this  order  j 
hereby  stayed  until  the  hearing  and  determination  of  an  app 
from  this  order  to  tho  Appellate  Division,  provided  said  app 
be  taken  within  twenty- four  hours  after  the  entry  and  service 
a  copy  hereof,  and  provided  that  said  appeal  be  ararued  or  si 
mitted  at  the  [October]  term  of  the  Appellate  Division. 


02  See  last  note. 


68  See     paragraph     47,     p.     J 
{ahove). 
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FORM  No.  120. 
order  staying  proceedings  for  purpose  of  appeal.54 

K  Ordered,  that  all  proceedings  on  the  part  of  the 
r  entry  of  this  order  and  service  of  a  copy  thereof, 
e  hereby  stayed  to  await  the  hearing  and  decision 
te  Division  on  the  appeal  from  this  order,  pro- 
itiff  serve  notice  of  such  appeal  forthwith  after 
>y  of  this  order,  and  print  and  serve  papers  upon 
hin  [two]  days  thereafter,  and  shall  argue  or  sub- 
upon  the  first  day  the  same  can  be  argued  or  sub- 


FORM  No.  121. 
CUnse  dispensing  with  service.65 

'  ORDERED,  that  no  service  of  this  order  is  re- 
ade  on  the  said  defendants  or  their  attorney,  the 
een  made  in  presence  of  their  counsel,  in  open 


FORM  No.  122. 

tion  and  impounding  papers  for  basis  of  prosecution  for 
perjury. 

^orm  No.  94  or  96,  according  to  motion.'] 

;  and  filing  the  petition  of  J.  L.,  dated  and  veri- 
ty of  ,19  ,  and  the  deposition  of  J.  L. 
petitioner,  and  of  E.  G.,  opposed,  and  after  hear- 
!Ounsel  for  petitioner  in  favor  of  the  application, 
the  judgment-creditor  opposed : 
5,  I.  That  said  application  to  [describe  it,  as  dis- 
iver  herein]  be,  and  the  same  is,  in  all  respects 

W.,  Esq.,  a  counselor  of  this  court,  is  hereby 
t  to  the  approval,  and  under  the  direction  of  the 


ph      47,     p.      233 

1  a  doubtful  case, 
service  might  be 
ice  is  plainly  un- 
power  of  the  court 
*tual  service  is  not 
cumstances.  actual 
J    made,    notwith- 


standing the  insertion  of  such  a 
clause.  The  proper  mode  of  service 
to  bring  the  other  party  into  con- 
tempt, is  explained  in  connection 
with  Service  and  Contempt.  See 
paragraphs  70,  71,  pp.  243,  244 
(above)  t  as  to  service  and  correcting 
error  in  service. 
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district  attorney  of  the  county  of  New  York,  to  prefer  and  p 
seciite  against  die  said  J.  L.  a  charge  of  willful  and  corrupt  j 
jury  in  the  testimony  herein  given  by  him. 

III.  That  the  clerk  of  this  court  is  hereby  directed  to  det 
the  petition,  oath,  and  deposition  of  said  J.  L.,  and  all  otl 
papers  presented  on  this  application,  and  hold  the  same  for 
purposes  and  use  of  said  prosecution,  and  deliver  the  same 
the  demand  of  said  district  attorney,  until  the  further  order 
this  court. 

[Ending  as  in  Form  No.  108.] 


FORM  No.  123. 

Order  of  a  jndge  that  an  additional  paper  may  be  read  on  a  motion  be: 
him  not  yet  heard.M 

[Caption  of  judge's  order,  as  in  Form  No.  96,  unless  indor 
on  affidavit.'} 

Let  the  foregoing  [aflSdavit]  be  read  on  the  hearing  on  the 
turn  of  the  order  to  show  cause  granted  by  me  herein  on 
inst,  a  copy  of  such  aflSdavit  and  of  this  order  to  be  ser 
this  day. 

[Date.^  [Signature  of  judge 

and  initials  of  title. 
FORM  No.  124. 
Order  adjonning  argument  of  mMomJn 

[After  caption  and  recitals,'] 

And  said  motion  having  been  reached  upon  the  calendar,  i 
an  application  having  been  made  on  behalf  of  the  [defenda 
for  an  adjournment  of  said  motion  [on  account  of  the  absence 
H.  J.,  of  counsel  for  said  defendant]  ;  and  after  hearing  A.  B. 
counsel  for  the  plaintiff,  opposed,  it  is  ordered,  that  the  ai 
ment  of  this  motion  be  and  the  same  is  hereby  adjourned  u 
the  day  of  ,  19     ,  [without  prejudice,  however 

an  application  by  the  defendant  on  said  day  for  a  further 
joumment.] 


WThat  an  order  is  necessary  to 
enable  such  a  paper  to  be  served  and 
read,  see  paragraph  113  and  note  66, 
p.  132  (above).  See  Form  No.  61, 
p.  180,  for  an  example  of  an  order  to 
show  cause,  allowing  papers  to  be 
served  meanwhile.  See  also  last 
clause  in  Form  No.  60,  at  p.  180,  for 
an  example  of  leave  granted  to  serve 


the  papers  at  a  specified  time  be 
the  hearing  of  the  motion. 

57  An  attorney  who  appears  at 
call  of  the  motion  and  consents  t 
adjournment,  thereby  appears  foi 
purposes  of  the  motion  though 
served  with  notice  of  motion.  C 
ton  r.  Union  Ferry  Co.,  13  N 
Supp.  878,  20  Civ.  Pro.  Rep.  238 
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FORM  No.  125. 

v%  to  serve  additiaB«l  papers^  and.  continuiiig  injunctioii 
me«nwliile.6B 

y  the  order  is  indorsed  on  the  motion  papers)  as 
h  94  or  96,  according  to  motion,^ 
)f  the  motion  herein  is  hereby  adjourned  to  the 
,19  ,  same  hour  and  place,  v^ith  leave 
I  to  serve  additional  papers  in  support  of  the  mo- 
)re  the  day  of  ,   19       ,  and  the 

etion  contained  in  the  order  to  show  cause  granted 
'^  of  ,  19     ,  to  remain  in  full  force  until 

entered  upon  this  motion. 

Form  No.  108.] 


m 


of  recdrer  and  injunction 


FORM  No.  126. 

:ontinnance  of  appointnient 
nieanwhile.69 

st  Form.l 

>  continue  the  appointment  of  the  receiver  here- 
this  action,  coming  on  this  day  to  be  heard,  and 
ith  sides  appearing  by  counsel,  it  is,  on  motion  of 
il  for  the  defendant,  oedbbed,  that  the  said  mo- 
djourned  to  the  day  of  next,  at 

M.,  and  in  the  meantime,  and  imtil  the  hearing 
;he  said  motion,  the  appointment  of  receiver  here- 
lontinued,  and  the  injunctions  issued  herein  are 
>nfirmed. 

as  in  Form  No.  108.] 

FORM  No.  127. 

mtoo  on  objection  to  jurisdiction,  and  continuing  injunc- 
tion, &c. 

8  the  order  is  indorsed  upon  the  motion  papers) 
No.  94  or  96,  according  to  motion.J 

show  cause,  granted  by  Mr.  Justice  J.  3L,  dated 


74,  p.  184,  for  an 
r  granting  an  ad- 
rtber  preparfttion 
too,  and  without 
i  oteo  paragraphs 
38  {ahiwe),  aa  to 
a  are  allowable, 
tion  of  objections 


upon  adjournment.  See  Forms  Nos. 
65,  66,  pp.  181,  182,  for  stipulations 
extending  time  fixed  by  notice  or 
order  to  sho^  caane,  for  hearing, 
the  motion. 

M  See  note  to  preceding^  Form. 

w  See  last  note  but  one. 
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on  the  day  of  ,  19       ,  coming  on  to  be  heard, 

M.  N.,  Esq.,  of  counsel  for  the  plaintiff,  appearing  in  supj 
of  the  motion,  and  O.  P.,  Esq.,  of  counsel  for  some  of  the 
fendants,  being  now  present,  for  the  sole  purpose®^  of  objeci 
that  there  is  no  court  now  in  session,  and  that  the  justice  prei 
has  no  jurisdiction  to  make  any  order,  and  protesting  on  \ 
groimd  against  any  order  being  now  made : 

Ordered,  that  the  hearing  upon  said  order  to  show  cause 
and  the  same  is  hereby  adjourned  to  the  Special  Term  of 
court,  to  be  held  on  the  day  of  ,  19     ,  at  the  [( 

Hall],  in  the  city  of  ;  and  in  the  meantime,  and  u 

the  hearing  and  decision  based  upon  said  order,  it  is  furl 
ordered,  that  the  injunction  therein  contained  continue 
force  against  all  the  defendants,  and  that  the  defendants  not 
served  show  cause  why  they  should  not  be  restrained  and 
joined  as  stated  in  said  order  w'hich,  with  the  affidavits  u 
which  it  is  founded,  is  to  be  served  herewith  upon  each  defend 
not  yet  served,  at  least  four  days  before  said  adjourned  day. 

[Ending,  etc.,  as  in  Form  No.  108.] 

FORM  No.  128. 
Clause  (in  an  order  denying  a  motion) vacating  a  previous  stay.® 

Ordered,  that  the  said  motion  to  vacate  said  judgment  be, 
the  same  is,  hereby  denied ;  and  the  stay  of  proceedings  grai 
to  the  defendants  herein  by  order,  dated  ,  19       ,  be, 

the  same  is,  hereby  vacated  and  set  aside. 


FORM  No.  129. 

Order  to  show  causers  why  a  judge's^  order  shoold  not  be  vacated; 

stay  meanwhile.66 

ICaption  as  in  Form  No.  94.] 

Upon  the  annexed  affidavits  of  Y.   Z.    [the  defendant], 

C.    D.    [his    attorney],    respectively    verified    the  day 

,19       ,  and  ,  and  on  the  order  of  Mr.  « 

tico  J.  K.,  dated  the  day  of  ,  19       ,  a  cojw  of  wl 

is  also  annexed  [and  if  the  order  to  show  cause  be  ohfained 


61  See  paragraphs  24  and  33,  on 
pp.  85  and  227  (above), 

02  See  paragraph  47,  p.  233 
(above). 

63  See  paragraphs  105-111,  pp. 
127-131  (above),  as  to  orders  to 
show  cause  generally. 


wSee  paragraphs  33,  36,  38, 
01,  04,  05  (above),  as  to  whei 
move  to  vacate  a  judge's  order. 

68  The  practice  in  applying  for 
an  order  is  sustained  in  West 
Bank  v.  Pugsley,  47  N.  Y.  368. 
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dd  and  upon  motion  of  H.  &  W.,  attorneys  for 

A.  B.,  plaintiff  above  named  or  his  attorneys, 
Special  Term  [Part  I.]  of  this  court  to  be  held 
!ourt  House  in  the  Borough  of  Manhattan]  on 
,19  ,  at  10:30  o'clock  in  the  fore- 
,  or  as  soon  thereafter  as  counsel  can  be  heard, 
uld  not  be  made  vacating  and  setting  aside  the 
1  by  Mr.  Justice  J.  K.,  and  for  such  other  and 
the  premises  as  may  be  just  [with  costs  of  this 
mtime,  and  until  the  order  of  this  court,  let  all 
B  part  of  the  plaintiff  [and  of  the  sheriff  of  the 
'ork]  be  stayed, 

\_Judge's  signature  and 

official  title.']  • 
FORM  No.  130. 

)w  cause  why  previous  order  opening  default  should  not 
ye  declared  to  have  been  waived.GO 

a  Special  Term  [etc.,  as  in  Form  No.  94;  or, 
f  in  first  district,  may  be  judge's  order.] 


ced  aflSdavit  of  C.  B.  B.,  verified  on  the 
19       ,  and  upon  the  pleadings  and  proceedings 
:  is 

the  plaintiff  in  this  action  show  cause  before 
^art  I]  of  this  court  to  be  held  at  [the  County 
],  on  the  day  of  ,  19       , 

n  the  forenoon,  or  as  soon  thereafter  as  coun- 
why  the  right  and  privilege'  given  to  the  plain- 
ntered  in  this  action  on  the  day  of  , 

g  and  setting  aside  the  judgment  entered  herein 
of  ,19       ],  upon  the  terms  and  con- 

n  said  order,  should  not  be  declared  to  be  waived 
y  the  plaintiff  by  reason  of  his  failure  to  com- 
d  terms  and  conditions;  and  why  the  plain- 
>e  perpetually  stayed  and  enjoined  from  serv- 
r  and  from  taking  any  proceedings  thereunder; 
idant  should  not  have  such  other  or  further  re- 
st [with  the  costs  of  this  motion]. 


t     42,      p. 
iforcing    a 


231 
con- 


specified  instead 


of  thus  mentioned,  in  the  order  en- 
tered upon  the  application.  See  par- 
agraph 27,    pp.  223,  224,  supra. 
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And  meantime,  and  until  the  hearing  and  decision  of  the 
tion  hereon,  all  proceedings  on  the  part  of  the  plaintiff  are  hi 
stayed. 

Service  of  this  order  and  the  annexed  affidavit  on  or  Ix 
,19       ,  shall  be  sufficient, 

[Ending  as  in  Form  No.  108.] 

FORM  No.  131. 

Ordtr  on  notice  decUriug  previous  order  opening  default  to  hart  been  ^ 
by  non-performance  of  condition.6B 

[Caption  as  in  Form  No,  94  or  96,  according  to  motion.l 

[After  recitalsl^  Ordered,  that  the  said  motion  be  and  is 
by  gfanted  with  ten  dollai's  costs ;  and  the  plaintiff  in  this  a 
is  hereby  declared  and  adjudged  to  have  waived  and  aband 
the  right  and  privilege  given  to  him  by  the  order  made  an( 
tered  in  this  action  on  the  day  of  >    19 

vacating  and  setting  aside  the  judgment  entered  herein  oi 
day  of  ,19       ,  by  reason  of  the  failure  of 

plaintiff  to  serve  the  said  order  upon  the  def«idant's  attor 
and  to  comply  with  the  terms  and  conditions'^  of  said  < 
within  a  reasonable  time  after  the  entry  thereof. 

And  it  is  further  ordered,  that  all  further  proceedings  1 
on  behalf  of  the  said  plaintiff  under  the  said  order  of 
19       ,  be  and  are  hereby  perpetually  stayed  and  enjoined. 

[Ending  as  in  Form  No.  108.] 

FORM  No.  132. 
Order  amending  order  to  show  cause,  and  granting  motiQn.7i 

[Caption  as  in  Form  No.  94  or  96.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19       ,  and  the  order  to  show  cause  grante 

Mr.  Justice  J.  K.,  thereon,  and  dated  on  the  day  of 

19      ;  and  G.  B.  G.,  of  counsel  for  defeaidant,  J.  G.,  havinj 
peared  on  the  return  of  said  order  to  show  cause  herein, 
taken  the  objections  that  tlie  motion  upon  said  order  to 
cause  is  not  upon  the  pleadings  and  proceedings  in  this  ac 


68  Adapted  from  an  order  in  the 
case  of  Harris  v.  Van  Wagenen,  14 
Wkly.  Dig.  212;  but  on  appeal  the 
order  was  held,  though  otherwise 
sustainable,  to  be  erroneous  because 
an  agreement  of  counsel  was  shown 
consenting  to  the  delay. 


OTFor    examples    of    recital 
Form  No.  101,  p.  269. 

70  See  note  66,  p.  275^  (above 

71  See     paragraph      7S,      p. 
(above),  as  to  amendxng^  an  oi 
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Bre  not  mentioned  in  said  order  to  show  cause, 
e  affidavits  do  not  show  facts  sufficient  to  en- 
judgment,  and  the  court  having  therefore  directed 
to  show  cause  be  amended  and  that  said  motion 
the  pleadings  and  proceedings;  and  counsel  for 
aving  objected  to  such  amendment  as  irregular 
power  of  the  court  in  such  case,  and  having  been 
rt  of  such  objection,  and  the  court  having  con- 

DESED,  that  said  order  to  show  cause  be  and  the 
imended  by  inserting  at  the  beginning  thereof  the 
pleadings  and  proceedings  in  the  above  entitled 

aleadings''^  in  the  above  entitled  action,  and  the 
ow  cause  and  affidavit  and  after  hearing  M.  N., 
t  of  said  motion,  and  G.  B.  G.,  Esq.,  of  coun- 
it,  J.  G.,  opposed  to  the  motion,  no  other  defend- 
r  opposing;  and,  on  motion  of  J.  S.  D.,  Esq.,  at- 
tiff: 

it  the  plaintiff  [have  judgment  for  the  relief  de- 
complaint  against  the  defendant,  J.  G.,  upon  his 
ing  no  material  allegation  of  the  complaint  and 

Enter: 

FORM  No.  133. 

Notice  of  settlement  of  order.TS 

lotice  that  the  within  proposed  order  will  be  sub- 
V.  J.  D.,  at  his  chambers  in  the  County  Court 
[Borough  of  Manhattan],  on  the  day  of 

,  at  A.  M.,  for  settlement 

Yours,  etc., 
A.  B., 

Attorney  for  £plaintiff.] 

)  M.  IT.,  Esq., 

Ley  for  [adverse  party] . 

oon,  or  annex  to,  proposed  order. y^ 


27,  p.  223,  9Upra, 

ph  67,  p.  241 
e  right  of  an  un- 
a  notice  of  settle- 
nireinent  of  one  or 
f  aettlement  of  an 


order  containing  anything  but  the 
most  formal  proyisions  is  becoming 
almost  universal. 

.  74  Two  days'  notice  will  be  usually 
sufficient,  unless  the  judge  in  his 
opinion  directs  that  longer  notice  be 
giy^Q. 
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FORM  No.  184. 

NoticeTS  of  entryTe  of  order.77 

[Usually  written  on  (he  hacJc  of  the  copy  order^''^  Please 
notice  that  an  order,  of  which  the  within  [or,  annexed]  is  a  c 
was  this  day  duly  entered  in  the  within  action  in  the  office  of 
clerk  of  the  county  of  [or,  in  a  court  other  than 

Supreme  or  County  Court,  in  the  office  of  the  clerk  of  the  wi 
named  court]  .^ 

[Date,']  [Signature  and  office  address  of^ 

Attorney  for 
[Address]  To  , 

Attorney  for 

FORM  No.  13&. 
Notice  of  entry  of  Appellate  Diyiaion  order.si 

[Title  and  Court,  unless  indorsed  on  bach  of  copy  of  order,] 
Please  take  notice  that  an  order,  of  which  the  within  [or, 
nexed]  is  a  copy,  was  this  day  duly  entered  in  this  action  in 
office  of  the  clerk  of  this  court®* 

[Dated.] 

Yours,  etc., 
A.  B., 

Attorney  for  Responder 
[Office  address.] 
i  To  ,  Esq., 

"  Attorney  for  Appellant 

75  See      paragraph      70,      p.      243  See  Weeks  v.  Coe,  36  App.  Div. 

{above),   and   cases   cited  as  to   the  55  N.  Y.  Supp.  263. 

strictness    of    construction    indulged  79  A  notice  that  a  judgment  o 

in   in   testing  the   sufficiency  of  the  Supreme  Court  was  entered  "  ii 

notice.  office   of   the   clerk  '  of   the    Sup 

See    also    paragraph    167,    p.    156,  Court,"  was  held   ineffective  in 

{above),  as  to  who  must  wntch  for  ingston  v,  N.  Y.  El.  R.  Co.,  60 

a  decision,  and  take  notice  of  it.  473.    Also  held  bad  when  notice 

(                                 76  See  paragraphs  59-64,  pp.  237-  "in   the  office   of  the   Clerk   of 

240,  for  rules  governing  the  entry  of  Court,"  in  Tudor  v.  Ebner,  109 

orders  generally.  Div.  521,  96  N.  Y.  Supp.  3D2. 

I                                 77  See,  genernlly,  Mason  v.  Corbin,  80  Omission  of  the  attorney's 

29  App.  Div.  602,  51  N.  Y.  Supp.  178.  address  is  fafjil.     See  Forstmai 

78  Tf  written  upon  a  separate  sheet,  Shulting,  107  N.  Y.  644. 

entitle,  and   refer  to  the  written  or  81  See  notes  to  preceding  Font 

annexed    order    as    entered    in    the  to  paragraph  70,  p.  243.  as  to  « 

'                            **  above  entitled  action."  ness  of  construction  of  this  notit 

Do  not  indorse  the  notice  so  as  to  w  fn  Guarantee  Trust  Co.  r.  F 

be  concealed  when  the  paper  is  folded.  etc.,  R.  Co.,  160  N.  Y.  1,  it  wae 
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FORM  No.  136. 

it  directing  its  entry  in  another  county;^  nunc  pro  tiinc^s^ 
or  both. 

r  ORDERED,  that  this  order  be  entered®**  [and  that 
of  W.  B.  H.  and  J.  P.  R.,  thereto  annexed,  be 
office  of  the  clerk  of  the  [county  of  Westchester], 
ty  this  action  is  triable  nunc  pro  tunc  as  of  the 
,19       . 

order  of  court  with  such  a  clause,  or  a  direction 
Hher  county,  the  attorney  for  the  prevailing  party 
',  the  clerk  a  certified  copy  of  the  rough  minutes, 
papers  were  read  or  used  with  the  affidavits  and 
I  or  read,  with  the  order  properly  certified,  and 
ust  file  the  papers  and  enter  the  order  in  the  county 
order  within  ten  days  thereafter.y^ 

FORM  No.  137. 

entryss  of  a  judge's  order  made  out  of  court,  and  the 
filingso  of  papers.oo 

Form  No.  94  or  96,  according  to  motion."] 

J  to  my  satisfaction  [or,  to  the  satisfaction  of  the 
le  [annexed]  affidavit  of  A.  B.,  attorney  for  the 
other  party]  y  verified  on  the  day  of  , 

)in  the  certificate  of  the  clerk  of  this  court,  dated 


ay  of 


19       ,  that  the  order  of  arrest  [or 


ranted  in  this  action  by  me  [or,  by  this  court]  on 
of  ,  19       ,  and  the  [complaint  and  affi- 


and  C.  D.,  verified  on  the 


day  of 


hat  an  error  was 
that  the  order  was 
Bice  of  the  county 
he  clerk  of  the  Ap- 

iph  62,  p.  239 
ere  an  ord^  should 

Form  138  on  next 

ractice  to  provide 
another  county  is 

rite  "Enter  in 

)t  of  the  order  and 

I  these  brnckets  is 
affidavits  are  prop- 
the  minutes  or  in 


the  order,  because  it  is  the  duty  of 
the  clerk  to  refuse  to  enter  the  order 
unless  the  affidavits  are  filed  with  it. 
N.  Y.  Gk^n.  Rule  No.  3. 

87  N.  Y.  Gen.  Rule  No.  3. 

88  See  paragraph  63,  p.  239 
{above),  as  to  compelling  the  entry 
of  an  order  generally. 

89  For  the  rule  as  to  filing  mo- 
tion papers,  and  the  effect  of  neglect- 
ing to  do  so,  see  paragraphs  65  and 
66,  pp.  240,  241  {above).  On  the 
general  subject  of  filing  and  file 
marks,  see  Article  on  Filing,  pp.  53- 
62  of  this  volume. 

00  See  paragraph  8,  p.  57  of  this 
volume  as  to  compelling  the  filing  oi 
papers  generally. 
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19     ],  upon  which  the  said  order  of  was  granted, 

not  been  entered  [and  filed],  I  do  hereby  order  and  direct 
it  is  hereby  ordered]  that  the  plaintiff  [or,  defendant]  enter 
order  [and  file  said  papers]  with  the  clerk  of  this  court  wi 
days  after  the  service  of  a  copy  of  this  order. 

^Ending  as  in  Form  No,  108.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1304,  this  order,  when  v 
for  entry  of  a  judge's  order,  may  be  made  by  the  judge  who  n 
the  original  order,  or,  in  his  absence,  by  a  judge  of  the  cout 
which  an  appeal  from  the  order  may  be  taken."] 


FORM  No.  138. 

Notice  of  motion,  or  order,  to  enter  order  nvnc  pro  tnn&Ai 

[Notice  of  Motion  as  in  Form  No.  47,  p.  166,  or  Orde 
Show   Cause  as  in  Form  No.   60,   p.    179,   inserting  as  n 
sought:]    That  the  order  made  herein,  dated  on  the 
of  ,  19       ,  which  has  been  drawn  up,  but  by  mis 

omitted  to  be  entered   [within  the  time  limited  therefor  by 
rules  of  this  court],  may  be  entered  nvnc  pro  tunc,  as  of 


last  mentioned  date  [or,  as  of  the 


day  of 


19 


FORM  No.  139. 
Notice  of  motion  to  resettle  ocder,  specifyiog  desired  conectionaJBS 
[Title  of  court  and  cause.] 

Please  take  notice  that  upon  [the  annexed  affidavit  of  A. 
verified  on  the  day  of  ,  19     ,  application  will 

made  to  this  court  at  a  Special  Term  thereof,  to  be  held  [at 
City  Hall,  or,  County  Court  House],  in  the  [town]  of 


on  the 


day  of 


19     ,  at 


o'clock  in  the 


noon,  or  as  soon  thereafter  as  counsel  can  be  heard  [or,  if 
application  is  to  a  judge  a/ad  not  to  the  court,  to  Hon.  J.  K 
judge  of  the  court  at  his  chambers  at  ,  in 

on  the  day  of  ,  19     ,  at  o'clock  in  the 

noon]   for  an  order  resettling  the  order*  entered  herein  on 
day  of  ,  19     ,  [state  in  what  way,  as:  by  stril 


01  As  to  when  an  order  may  be 
entered  nunc  pro  tunc  and  limita- 
tions of  the  power  so  to  do,  see  par- 
agraphs 20,  64,  68,  and  74,  pp.  218, 
219,  240,  242,  and  245  {above).  As 
to  filing  papers  ntmo  pro  tunc  see 
paragraph  10,  p.  57  and  paragraph 
66,  p.  241   (above). 


92  As  to  when  and  ¥iiere  to  i 
for  a  resettlement,  etc,  see  ] 
graph  72,  p.  244  (alove).  See, 
paragraph  41,  p.  96,  as  to  ' 
judge  or  court  to  move  before  ii 
cordance  with  the  principles 
down  in  paragraphs  33-35,  38, 
pp.  91-94,  of  this  volume. 
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il  in  8aid  order,  of  the  affidavit  of  O.  P.,  defend- 
',  alleged  to  have  been  used  on  said  motion  in  de- 
alf ;  and  by  reciting  in  said  order  the  preliminary 
[en  by  plaintiff  on  the  hearing  of  said  motion  as 
le  said  annexed  affidavit  of  A.  B. ;  and  by  inserting 
1  "  Fiske  "  on  the  line  thereof,  the  following : 

►eal  book  and  case  on  appeal  in  this  action  now  on 
striking  out  the  costs  on  the  ground  that  the  same 
by  defendant's  attorney  without  the  authority  of 
tnd  against  his  decision;]  and  for  such  other  or 
as  may  be  just  [wit!h  costs  of  this  motion.] 

[^Signature  and  office  address  of. 

Attorney  for  ^moving  party], 

To 

►may  for  [adverse  party']. 

FORM  No.  140. 
tiOB  to  mettle  oxdtr  to  coafonn  to  a  proposed  order.98 
i  and  cause.] 

notice  that  [upon  the  annexed  affidavit  of  A.  B., 
ly,  a  copy  of  which  is  herewith  served  upon  you]  ap- 
be  made  to  this  court,  at  a  Special  Term  thereof,  to 
>  City  Hall,  or.  County  Court  House],  in  the  [town] 

the  day  of  ,  19     ,  at  o'clock  in 

or  as  soon  thereafter  as  counsel  can  be  heard  [or, 
Hon  is  to  a  judge  and  not  to  the  court,  to  Hon.  J, 
>f  the  court  at  his  chambers  at  ,  in 

3  day  of  ,  19     ,  at         o'clock  in  the 

for  a  resettlement  of  the  order  made  and  entered 
day  of  ,  19     ,  so  that  the  same  shall 

le  annexed  [or,  within]  proposed  order  [staie  ir- 
ny  relied  on,  and  briefly  specify  reason  for  resettle- 
xeding  Form]  or  for  such  other  or  further  relief 
t  [with  costs  of  this  motion.] 

[Signature  and  office  address  of]. 

Attorney  for  [moving  party], 

mey  for  [adverse  party]. 

3  upon',  or  an/nex,  proposed  Form  of  order.] 


W  See  note  92  on  p.  280  {above) . 
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FORM  No.  141. 
Order  to  ahow  cause  why  order  should  not  be  resettled^  generally.M 

[Caption  as  in  Form  No.  9G,  p.  257.] 

Upon  the  affidavit  of  E.  S.  M.,  verified  on  the  day 

,19     ,  the  order  to  show  cause,  granted  by  Mr.  J 
tice  D.  herein  on  the  day  of  ,  19     ,  and  the  i 

davit  of  E.  S.  M.,  on  which  it  was  granted,  the  notice  of  mot 
to  vacate  the  attachment,  issued  herein,  the  orders  vacating  si 
attachment,  dated  the  day  of  >  ^9     >  and  respectiv 

marked  D.  and  E.,  all  of  which  above  mentioned  papers  are  her 
annexed;  and  on  motion  of  C.  B.  [appearing  specially*^  for  t 
motion],  let  the  plaintiff  show  cause  before  this  court,  ai 
Special  Term  [Part  I]  thereof,  to  be  held  at  the  County  Co 
House,  in  the  Borough  of  Manhattan,  on  the  day  of 

19  ,  at  o'clock  in  the  forenoon,  or  as  soon  thereafter 
counsel  can  be  heard,  why  the  said  order,  dated  ,  19 

should  not  be  resettled  nunc  pro  tunc^  [on  the  ground  of  irre 
larity  in  the  entry  of  said  order  without  notice  of  settlement 
and  why  such  other  or  further  order  or  relief  should  not 
granted  as  may  be  just.  Service  of  a  copy  of  this  order  on  or 
fore  the  day  of  >  19     >  will  be  sufficient. 

[Date,  signature,  etc.,  as  in  judge's  order  in  Form  No.  108.] 

FORM  No.  142. 
Notice  of  motion  for  resettlement  generaUyM  to  conform  to  decision. 
[Title  of  court  and  cause,"] 

Please  take  notice  that  I  shall  apply  to^  Mr.  Justice  B.,  at 
chambers  at  [the  County  Court  House  in  the  Borough  of  M 
hattan],  on  the  day  of  ?  19     ,  at  10.30  o'clock  in 

forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a 
settlement  of  the  order  made  herein  by  the  said  Justice  and 
tered  herein  on  the  day  of  >  19     ?  so  that  the  sa 


MSee  note  92,  p.  2S0   {above). 

»5  This  Form  is  not  desirable  ex- 
cept where  the  order  as  entered  with- 
out settlement  was  so  wholly  wrong 
that  the  party  is  clearly  not  called 
on  to  disclose  his  amendments.  Or- 
dinarily it  is  necessary  and  advis- 
able to  disclose  the  grounds  of  criti- 
cism of  the  order  as  entered;  see  the 
two  Forms  next  preceding. 


06  See  note  61,  p.  274   {above). 

97  See  note  91,  p.  2S0  {above). 

08  See      paragraph      67,      p. 
( above)  f  as  to  the  right  to  a  sel 
ment  and  notice  thereof. 

08 See  note  96  {above). 

1  See  note  92,  p.  280  {above). 
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to  the  decision  made  by  said  Justice,  as  follows 
hat  particulars,  and  may  annex  copy  of  proposed^ 

[^Signature  and  office  address  of]. 
Attorney  for 


Qey  for 

FORM  No.  143. 

t  on  zetiinung  notice  of  resettlement  as  irregiilar.2 

aotice,  served  this  day  at  [4.50  o'clock  p.  m.]  ia 

;e: 

iiflScient  as  to  time.     See  §  780,  Code. 

ters  concerning  which  "  resettlement "  is  desired 

T  entered  is  in  strict  conformity  with  the  decision. 
[Signature  and  address  o/]. 
Attorney  for 

o  , 

aey  for 

Keep  a  copy  and  proof  of  service.} 

FORM  No.  144 
Order  of  resettlements  by  consent.^ 
Form  No.  94  or  96,  according  to  motion."} 

md  filing  the  annexed  consent  of  the  attorneys  for 
ito  ,  dated  the  day  of  ,  19     ,  and  upon 

er  therein  referred  to,  entered  herein  on  the 
19     ,  and  on  motion  of  O.  P.,  attorney  for  [plain- 

at  said  order  be  resettled  by  reciting  therein  as 
>tion  on  which  said  order  was  made,  and  as  filed, 
papers  referred  to  in  said  consent  [designating 
hat  end  it  is  further  ordered  that  that  part  of  the 
order  reading  as  follows  Iquote}  be  and  the  same 


ph  14,  p.  198 
so  paragraph  3  at 
8  to  returning  de- 
mptly,  with  notice 
m  thereto, 
ph      72,      p.      244 


<That  an  order  by  consent  can- 
not be  modified  or  resettled  in  an 
essential  part  without  the  assent  of 
both  parties,  see  paragraph  75,  p. 
245   {above). 
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is  hereby  amended  nunc  pro  tunc  as  of  the  date  thereof]  so  a 
read  as  follows:    "  [specifyingli  " 

[Date,  signature,  etc.,  as  in  Form  No.  108.] 

FORM  No.  145. 
Order  resettling  order;  full  Fonn.B 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.'\ 

A  motion  having  heretofore  been  made  to  resettle  the  o: 
made  and  entered  herein,  bearing  date  the  day  of  ,  1 
[vacating  the  order  of  arrest],  and  the  said  motion  duly  coe 
on  to  be  heard ;  Now,  on  reading  and  filing  the  notice  of  mo 
for  resettlement  [add  other  papers  if  ani/],  and  after  hea 
L.  J.  G.,  Esq.,  of  counsel  for  plaintiffs,  in  favor  of  the  mol 
and  J.  D.,  Esq.,  of  counsel  for  the  defendant,  opposed,  anc 
motion  of  C.  W.  D.,  attorney  for  the  plaintiff,  it  is 

Ordered,  that  the  said  order  of  ,  19     ,  be  and 

same  hereby  is  resettled  so  as  to  read  as  follows  [here  insert  f 
order  at  full  length,  thusi :  * 

[Name  of  [court]   or,  if  a  court  order'\ : — At  a  special  t 

[etc.,  as  in  Form  No.  94, 
[Title  of  cause.l 

On  reading  and  filing  [and  so  on  to  the  end  of  the  orde 
resettled']. 

[Ending  as  in  Form  No.  108.] 

FORM  No.  146. 
Order  resettling?  ordering  part  of  an  order  continiiing  an  injnnctio] 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

The  defendants,  S.,  J.,  B.,  and  The  National  Bank  of  K 
America,  having  moved  to  resettle  the  order  entered  in  this  a( 
on  the  day  of  >  19     >  [specifying  briefly  its  i 

acter]  upon  the  papers  upon  which  said  order  was  made;  J 


5  See  paragraph  72,  p.  244 
{above),  as  to  its  being  the  better 
practice  to  recite  at  length  the  or- 
der as  resettled,  etc. 

6  Resettlement  in  this  way  vacates 
the  order  as  originally  entered.  Mat- 
ter of  Peekamoose  Fishing  Club,  5 


App.  Div.  283,  39  N.  Y.  Supp. 
Therefore  the  order  shonld  be  q 
in  its  entirety. 

TSee      paxiigraph      72,      p. 
(above),    and    notes    to    prec 
Form. 
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J  Mr.   S.,   in.  favor  of  said  motion,  and  Mr.   N., 

that  the  said  order  be,  and  it  is  hereby  resettled  so 

er  the  recitals  therof ,  as  follows : 

that  the  said  injunction,  be,  and  the  same  hereby  is 

r  in  Form  No.  108.] 

FOKM  No.  147. 

by  directing  amendmeiits  of  previous  order,  without  prejudice, 
1  on  condition  of  facilitating  review  on  appeal. 

-n  Form  No.  94  or  96  (above).'} 

iflPs  motion  for  the  resettlement  of  an  order  made 
in  this  action  on  the  day  of  ,   19     , 

plaintiflF  to  amend  the  complaint  herein,  coming  on 
now, 

;  and  filing  the  affidavit  of  H.  F.,  verified  on  the 
,  19     ,  and  the  notice  of  this  motion  dated  upon 

thereto  attached,  with  due  proof  of  service  thereof, 
ing  the  printed  Appeal  Book,  on  the  first  appeal 
e  in  the  office  of  the  clerk  of  this  court,  these  being 
)art  of" the  plaintiff;  and  on  reading  and  filing  the 

H.  D.,  verified  on  the  day  of  ,  19     , 

ig  the  judgment  roll  in  this  action  filed  in  the  office 

of  this  county  on   the  day    of  , 

ling  therein  the  order  of  ,  19     ,  which  is 

resettled  upon  this  motion,  and  the  motion  papers 
e  motion  for  said  order  now  sought  to  be  resettled, 

defendant ; 

hearing  H.  F.,  Esq.,  of  counsel  for  the  plaintiff,  in 
notion,  and  J.  H.  D.,  Esq.,  of  counsel  for  defendants 

and  on  motion  of  M.  N.,  attorney  for  plaintiff: 
that  the  said  order  herein,  dated  and  entered  on  the 
,19  ,  permitting  an  amendment  to  the 
this  action,  be  amended  and  resettled  nunc  pro  tunc^ 
;  mentioned  date  [indicate  clearly  the  extent  thereof, 
ng,  after  the  word  "  Fiske,"  in  the  first  line  thereof, 
:  "And  the  Appeal  Book  or  case  on  appeal  in  this 


iphf!   75-76,    ^ip,  244- 
I  to  the  power  of  the 
to  amend  an   order 
thereof. 


9  See  note  91,  p.  2S0  {above). 
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action  now  on  file."]  Upon  condition,  however,  that  such  reset 
ment  shall  be  without  prejudice  to  the  defendants'  right  to  h 
said  order,  as  now  resettled,  reviewed  upon  the  pending  apj 
from  said  order,  as  the  same  was  entered  on  the  day 

,  19     ,  and  without  prejudice  to  the  appeal  heretoi 
taken  from  the  judgment  rendered  in  this  action. 

lEnding  as  in  Form  No.  108.] 

FORM  No.  148. 

Direction  in  order  of  resettlement  that  correction  be  made  in  original  o 
pending  appeal,  without  prejudice,  etc.io 

\_Where  order  is  not  recited  at  length']}^  And  the  clerk  of  1 
court  is  hereby  directed  to  alter  the  said  order  as  above,  and 
make  on  the  margin  thereof  proper  reference  to  this  order.  ' 
present  order  being  without  prejudice  to  the  appeal  now  pend 
from  the  order  as  originally  entered,  and  without  prejudice 
any  motion  that  defendant  may  be  advised  to  make  in  refere 
to  said  appeal,  and  upon  condition  that  the  papers  on  said  apj 
remain  valid  upon  a  modification  of  the  order  appealed  from  be 
made  in  accordance  with  the  resettlement  hereby  made. 

FORM  No.  149. 
Clause  in  order  resettling  an  order  settled  or  made  but  not  entere 

[Add  at  end  of  order  as  resettled :'\  This  order  is  a  resettlem 

of  an  order  made  and  settled  herein  by  [Hon.  J.  A.  B.]^  on 

day  of  ,  19     ,  and  is  hereby  substituted  instead 

said  order  of  that  date  [and  is  to  be  entered  as  of  that  date  n 

pro  tuncl.^ 

FORM  No.  150. 
Order  denying  motion  for  resettlement 
[Caption  as  in  Form  No.  94  or  96  (above), '\ 

A  motion  having  been  made  by  the  defendant  for  a  resettlem 
of  the  order  [denying  his  motion  for  leave  to  serve  supplemei 
answer  herein],  entered  on  the  day  of  ,  19     ,  i 

said  motion  now  regularly  coming  on  to  be  heard ;  [now  on  r( 
ing  and  filing  the  afiidavit  of  M.  N.,  in  support  of  said  mot 


10  If  the  result  of  the  resettle- 
ment makes  useless  papers  on  appeal 
already  printed,  the  terms  on  per- 
mitting resettlement  should  cover 
these  disbursements.  See  Matter  of 
Post,  14  N.  Y.  Supp.  205,  38  St. 
Rep.  1. 


11  See     paragraph     72,      p. 
(above),  as  to  reciting  at  lengt 

12  See      paragraph      68,      p. 
(above)  f   for  a   qualification   of 
general  power  to  enter  nunc  pro  i 
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day  of  ,  19     ,  in  opposition,  and],  after 

[.,  Esq.,  of  counsel  for  the  defendant,   in  favor 
A.,  Esq.,  of  counsel  for  plaintiffs,  in  opposition : 
lat  the  said  motion  for  resettlement  be,   and  the 
5  denied,  and  that  said  order  stand  in  all  things 

;n  Form  No.  108.] 

FORM  No.  151. 

motion  to  resettle,  and  interpreting  the  former  order. 

Form  No.  94  or  96,  according  to  motion.] 

als^^]  Ordered,  that  said  motion  to  modify  or 
jr  entered  in  this  action  on  the  day  of  , 

iie  same  is  hereby,  in  all  respects,  denied,  and  the 
d  meaning  of  said  order  is  that  defendant  may 
wer  on  payment  of  the  costs,  as  adjusted  by  the 
im  of  dollars,  and  excluding  the  costs  of 

al  herein  to  the  Appellate  Division,  and  all  other 
as  heretofore  made  in  this  action,  which,  by  the 
rders  awarding  them,  were  directed  to  abide  the 
tion. 

In  Form  No.  108.] 

FORM  No.  152. 

e  who  has  granted  an  order  to  show  canse,  modifying  the 
time  of  retum.i4 

en  on  the  order  to  show  caiLse^^']  The  above  order 
is  to  make  it  returnable  to-morrow  at  a.  m.,  in 

day. 
{^Signature  of  judge,  with  initials  of  title.']. 


»8  of  recitals,  see 
259  {above). 
rhere  time  for  ser- 
has  not  yet  elapsed ; 
en  the  time  specified 
e  order  should  also 

»rder  itself  should 
restricting  the  time 
hereof,  and  that  the 


length  of  time  is  discretionary,  sub- 
ject to  review,  etc.,  see  paragraphs 
107-109,  pp.  129-130,  of  this  volume. 
Should  the  order  be  about  to  fail 
because  of  a  failure  to  serve  within 
the  time  limited,  the  judge  granting 
it  (or  any  other  judge  of  the  court) 
may  extend  the  time  of  return  and 
of  service  by  merely  initialing  the 
changes  of  date. 
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FOSM  No.  153. 
Notice  of  motiom  for  reaxgumtBtie 

ITitle  of  court  and  caiLse.l 

Please  take  notice  that  upon  [the  annexed  affidavit  of  A. 
verified  this  day,  a  copy  of  which  is  herewith  served  upon  y 
application  will  be  made  to  this  court,  at  a  special  term  the] 
to  be  held  at  [the  city  hall,  or,  county  court  house],  in  the  [to 
of  ,  on  the  day  of  ,  19     ,  at  the  ope 

of  the  court   [or,  at  o'clock  in  the         noon],  or  as 

thereafter  as  counsel  can  be  heard  [or,  if  the  application  is 
judge  and  not  to  the  court,  to  Hon.  J.  K.,  a  judge  of  this 
court  at  his  chambers,  in  ,  on  the  day  of 

19     ,  at  o'clock  in  the  noon],  for  a  reargiuner 

the  motion  [designating  motion  as,  for  the  appointment  < 
receiver  of  the  rents  of  the  premises  described  in  the  compla 
upon  the  ground  that  [state  ground  for  rearguing  as,  the  c 
has  overlooked  a  controlling  decision  of  the  Appellate  Divisic 
the  Supreme  Court,  which  is  decisive  of  the  application  in  f 
of  plaintiff],  or  for  such  other  or  further  relief  as  may  be  jm 

[Dafe.'l  [Signature  and  office  address  ofly 

Attorney  for  [moving  party 

[Address"]  To 

Attorney  for  [adverse  party]. 

FORM  No.  154. 

Order  to  aliow  cause  why  motion  should  not  be  reargned,i7  and  wh; 
argument  should  not  immediately  proceed; is  with  stay  meanwhile. 

[CajHion  as  in  Form  No.  94  or  96,  according  to  motion.] 

On  [specifying  papers]  y^^  let  the  defendants  show  cause  hd 
me  at  the  chambers  of  this  court  in  the  coirnty  court  house,  ii 
borough  of  Manhattan,  on  the  day  of  ,  19 

o'clock  in  the  forenoon  of  that  day,  or  as  soon  there! 

16  See  Form  No.  82,  p.  188  to  reargue,  and  for  an  immedial 
{above)  f  for  an  example  of  notice  argument  upon  such  leave 
of  motion  for  a  rehearing  after  do-  granted  may  be  combined  in  on 
cision  rendered,  etc.,  specifying  tice  or  order  to  show  cause  and 
grounds  of  the  motion.  For  the  dia-  in  some  cases  an  actual  reargu 
tinction  between  a  rehearing  (or  re-  may  be  necessary  because  the  i 
argument)  and  a  reneical,  and  as  ment  for  leave  to  reargue  ma} 
to  when,  and  where,  and  how  to  ap-  involve  the  reargument  itself,  aei 
ply  for  a  rehearing,  see  paragraphs  agraph  170  and  note  6  thereti 
168-171,  pp.  157-159  ef  this  volume,  p.  159  of  thia  volume. 

and  cases  there  cited.  19  See  Form  60,  p.   179,  aa  t 

17  See  preceding  note.  citals  in  Order  to  Show  Cauae. 

18  That  notice  of  motion  for  leave 
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e  heard  why  the  motion  [to  vacate  the  attachments 
should  not  be  reargued  on  the  grounds  [specifying 
ceding  Form'\  ;  and  if  a  reargument  thereof  be 
should  not  then  and  there  proceed. 
5  hearing  and  determination  of  this  rehearing,  let 
and  each  of  them,  their  attorneys  and  servants, 
^  hereby  stayed  from  proceeding  in  any  manner, 
ich  attachments,  until  the  further  order  of  this 

i,  and  of  the  annexed  affidavits  if  made  on  or 
day  of  ,  19     ,  shall  be  sufficient,  and 

additional  papers  or  affidavits  in  support  of  this 
made  on  or  before  ,19     . 

ure,  etc.,  as  in  Form  No.  108.] 


FOKM  No.  155. 

»rder  Tacating  former  order,  and  directing  stay  of  entry 
nunc  pro  tunc. 

ther  ORDERED,  that  the  former  order  herein,  made 
the  day  of  ,  19     ,  be  and  the  same 

*d  and  set  aside,  and  that  this  order  be  entered 
as  of  said  day  of  >  IS     >  a^d  for 

reof. 

FORM  No.  156. 

ending  a  judge's  order  which  had  heen  made  in  form  of 
by  striking  out  court  caption  and  direction  to  enter.si 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94]. 

] 

id  filing  the  affidavit  of  A.  B.,  verified  the 

19     ,  and  on  motion  of  [etcl ;  Ordered: 


.  286. 

Coffin  r.  Lester,  36 

nrithout  opinion  in 

and    cases    cited. 

by  the  court  or 
made  the  original 

r.  Levy,  12  id., 
plication  for  such 
cessary.     CoflBn  v. 

raph  16,  p.  215 
e  proper  form  of 
9 


a  judge's  order,  and  that  an  appar- 
ent court  order  may  avail  as  a 
judge's  order  if  signed  by  him  as  a 
judge. 

But  that  an  order  of  a  judge  is 
not  available  as  a  court  order,  see 
paragraph  16,  p.  215  {above).  As 
to  the  means  of  determining  to 
which  of  these  clasnes  an  order  of 
doubtful  character  belones.  see  also 
paragraph  11,  pp.  212,  213   {dbav€). 
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I.  That  the  order  made  herein  on  the  day  of  ,  1 

and  filed  with  the  clerk  of  this  court,  directing  the  service  o 
summons  herein  by  publication  on  certain  of  the  defeudan 
this  action,  be,  and  the  same  hereby  is,  amended  by"  striking  t 
from  all  of  such  order  which  precedes  the  title  of  the  suit, 
by  inserting  in  the  place  thereof  the  words,  "  Supreme  Court, 
and  County  of  New  York." 

II.  That  the  direction  to  enter  the  said  order  at  the  foot  the 
preceding  the  initials  of  the  justice  granting  the  same,  be 
stricken  from  the  said  order. 

III.  That  these  amendments  are  to  be  nunc  pro  tunc^  : 
the  day  of  ,  19  ,  the  day  of  the  granting  of 
order  of  publication  and  to  be  without  prejudice  to  any  pro 
ings  had  thereunder  or  in  said  action. 

Enter, 
[Signature,  by  initials  of  i 
and  title  of  presiding  jm 

FORM  No.  157. 
Order  to  ihow  came  why  party  should  not  have  leave  to  aabmit  addi 
affidaTit  and  thereupon  have  reargnment^* 

[As  in  Form  No,  60,  p.  179,  inserting,  as  relief  sought:'] 
[defendant]  should  not  have  leave  to  submit  an  aflBdavit  in  ] 
to  W.  B.  H.'s  aflSdavit  read  upon  the  motion  [for  an  extra  a 
tnce],  and  thereupon  why  said  motion  should  not  be  rearj 
or  why  defendant  should  not  have  such  other  or  further  relii 
may  be  just. 


22  See  note  37,  p.  295  {above). 

In  Georgia,  if,  by  mistake,  a  jus- 
tice in  issuing  an  attachment  omits 
to  append  to  his  signature  the  usual 
official  addendum  (J.  P.)  which  in- 
dicates that  his  signature  is  official, 
he  may  amend  nunc  pro  tunc  in  the 
Superior  Court  by  appending  the  let- 
ters. The  jurat,  the  court  says,  is 
no  part  of  the  affidavit;  it  is  only 
the  officer's  entry,  and  why  should 
it  not  be  amendable?  Murf.  Just. 
Prac,  jj  332,  citing  Dickson  r.  Thur- 
mond, 57  Ga  153;  Veal  v,  Perkerson, 
47  Ga.  92. 


28  See  paragraphs  6S  and  7 
pp.  242  and  245  {above),  as  t 
power  to  amend  nunc  pro  tunc 
the  limitations  of  such  power, 
other  examples  of  orders  amei 
previous  orders,  see  Forms  No« 
and  167,  pp.  294,  295  (below). 
Form  No.  81,  p.  187,  of  this  to 
for  an  example  of  an  order  amei 
a  previous  affidavit  to  meet  a: 
jection   thereto. 

24  See    notes    16    and    18,   p. 
(above). 
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FORM  No.  158. 

ase  why  motion  should  not  be  reargued^  or  party  have 
eaTO  to  renewy28  with  stay  meanwhile. 


n  No.  60,  p.  179,  inserting,  as  relief  sought:'] 
1  for  [briefly  indicate  character]  heretofore  made 
ot  be  reargued,  or  why  the  said  defendant  should 
o  renew  the  said  motion  [to  vacate  the  attachment 
on  the  day  of  ,  19     ,]  and  why  the 

Duld  not  be  then  and  there  heard  on  the  papers 
motion  and  the  additional  papers  annexed  hereto 
herein,  and  why  said  attachment  should  not  be 
p-ound  [stating  irregularities,  if  any] ,  or  for  such 
•  order  as  may  be  just;  and  in  the  meantime,  and 
ig  and  decision  of  this  motion,  let  all  proceedings 
he  [plaintiffs]  herein  be  stayed. 

FORM  No.  169. 

le  why  there  should  not  be  a  reargnment^r  or  renewalySS 
or  a  stay  pending  appeaL 

%  No,  60,  p.  179,  inserting,  as  relief  sou^/ht:] 
efendant  shall  not  be  permitted  to  have  a  reargu- 
ion  to  [state  character  of  motion]  heretofore  made 
3.,  or  why  said  defendant  shall  not  be  permitted 
lotion  upon  new  papers,  and,  in  case  said  motions 
,  why  a  stay  of  all  proceedings  on  the  part  of  the 
dgnee  and  their  attorneys,  be  not  granted  pending 
i  the  order  of  Mr.  Justice  B.  referred  to  in  the 


reasons  set  forth  in  the  annexed  affidavit,  service 
is  order  upon  the  attorneys  for  the  plaintiff  and 
or  before  the  day  of  ,  19     ,  shall 

d  in  the  meanwhile,  and  until  the  hearing  of  this 
roceedings  on  the  part  of  said  plaintiff,  his  assignee 
leys  be,  and  the  same  are  hereby  stayed. 

FORM  No.  160. 
irgnment  or  renewal  as  moving  party  may  be  adyised.20 
Form  No.  94  or  96.] 

Is]  Ordered,  that  the  defendant  be  and  he  is 
i  to  reargue  the  motion  heretofore  made  herein  for 


{above) 

to  Form  No.   139, 

ihove). 


28  See  note  92  to  Form  No.  139, 
p.  280  (above). 

»  That  the  court  may  allow  either 
or  both  in  the  alternative,  see  para- 


1 

4 
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[the  discharge  and  cancellation  from  the  record  of  the  judgna 
docketed  herein],   upon  the  original  papers,  or  to  renew  s 
motion  upon  new  papers,  as  said  defendant  may  be  advised. 
[Ending  (u  in  Form  No.  108  (above).^ 

FORM  No.  161. 

Order  denying  motion  for  reargnment,  bnt  granting  leave  to  renew  i 

service  of  paperi.so 

[Caption  as  in  Form  No.  94  or  96  (above).] 

[After  recitals^^l  Ordered,  that  the  said  motion  be  and 
same  hereby  is  denied,  but  with  leave  to  [defendant]  to  renew 
motion  for  a  reargument  of  the  original  motion  for  [an  ei 
allowance]  upon  [state  any  condition  precedent  imposed,  ( 
service  upon  plaintiffs'  attorney  of  copies  of  the  affidavits  wl 
defendant  proposes  to  read  in  reply  to  [plaintiffs']  affidavit  r 
upon  said  original  motion. 

[Ending  as  in  Form  No.  108.] 

FORM  No.  168. 
Order  allowing  leargnmentss  and  denying  motion  after  reargument  ha( 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.'\ 

A  motion  having  been  made  on  behalf  of  the  [defendants  her 
to  vacate  and  set  aside  the  warrant  of  attachment  heretoi 
granted  against  the  property  of  said  defendants],  and  said  mol 
having  been  duly  heard,  and  decided  against  the  [plaintiffs  on 
ground  that  the  debt  sued  upon  was  not  due  at  the  time  of 
issuance  of  the  attachment]  ;  and  after  the  rendering  of  s 
decision,  and  before  the  entry  of  the  order  therein,  a  moi 
having  been  i)fiade  on  behalf  of  the  [plaintiffs],  for  a  reargun 
of  the  said  motion,  and  such  reargument  having  been  allov 
and  the  same  having  been  duly  heard, 

Now,  upon  reading  the  said  warrant  of  attachment  and 
papers  upon  which  the  same  was  granted,  and  on  reading 
filing]  the  affidavits  of  M.  H.  and  L.  W.,  verified  ,19     , 

the  order  to  show  cause  granted  thereon  by  Mr.  Justice  J. 

graph    168,  p.    157,  of  this  volume;  this  volume  as  to  when  leave  t< 

for   the   distinction   between   a    rear-  new  may  be  granted, 
prument  and   a   renewal   and   for  the  3^  For    exampleR    of     recitals 

rules  applicable  to  each,  see  pp.  157-  Form  No.  101,  p.  25<)  {above), 
165  of  this  volume.  ^2  See  paragraph  169,  p.  158,  of 

80  See   paragraph    173,   p.    160,   of  volume  as  to  when  a  reargument 

be  allowed. 
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,  19     ,  and,  on  the  reargument,  the  affidavits 
r.  F.  v.,  verified  ,19     ,  in  support  thereof, 

ng  A.  B.,  of  counsel  for  [plaintiffs],  in  support  of 
d  J.  D.,  of  counsel  for  [defendants],  in  opposition 
er  hearing  both  of  said  counsel  on  said  reargument, 
[)f  J.  D.,  defendants'  attorney,  it  is 
at  said  motion  be  and  the  same  is  hereby  in  all 
,  [with  ten  dollars  costs.] 

n  Form  No.  108  (above).] 

FORM  No.  163. 

The  same;  another  Form. 

Form  No.  94  or  96  (above).'] 

int  having  heretofore  moved  this  court  for  an 
^  herein,  by  way  of  costs,  and  said  motion  having 
nd  the  defendant  having  thereafter  moved  for  a 
said  motion,  and  for  leave  to  file  an  affidavit  of 
reply  to  the  affidavit  of  W.  B.  H.,  submitted  in 
aid  motion,  and  the  court  having,  on  the  day 

)  ,  denied  said  motion,  with  leave,  however,  to  the 
enew  said  motion,  upon  first  serving  a  copy  of 
replying  affidavit  upon  plaintiffs'  attorneys.  And 
having  thereupon  served  a  copy  of  said  replying 
enewed  said  motion  for  an  extra  allowance  upon 

ding  and  filing  the  said  affidavit  of  E.  P.  W.,'  and 
?rs   read   upon   the   original   motion   hereinbefore 
I  on  motion  of  O.  P.,  defendant's  attorney, 
ED,  that  so  much  of  the  defendant's  application 
reargument  of  the  original  motion  for  an  extra 
n,  be,  and  the  same  is,  hereby  granted.^ 
id  motion  having  been  thereupon  reargued  upon 
oresaid,   by    E.    P.    W.,    Esq.,   on   behalf   of   the 
.  W.  B.  H.,  Esq.,  for  the  plaintiffs  in  opposition 
►n  motion  of  W.  B.  H.,  attorney  for  plaintiffs, 
ED,  that  the  said  motion  for  an  extra  allowance 
the  same  is  hereby  denied,  with  ten  dollars  costs  to 

in  Form  No.  108  (above).] 


38  See  par.  169,  p.  158. 
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FOKM  No.  164. 
Order  granting  leare  to  renew  on  the  merits  and  upon  additional  p 
[After  proper  recitals  of  papers  submitted  on  the  applicc 
Ordered,  That  the  defendant  have  leave  to  renew  up< 
merits  his  previous  motion  [specify  briefly,  (w]  to  vacate  the 
for  his  examination  before  trial,  to  be  heard  upon  such  f 
affidavits  in  addition  to  the  original  papers  as  may  be 
presented. 

Enter: 

FOSM  No.  166. 
Content  to  amendment  of  order.ss 
[Title  of  court  and  cause."] 

It  is  hereby  agreed  that  the  order  made  and  entered  hen 
the  day  of  >  1^     >  [granting  alimony  and  comu 

to  the  plaintiff  as  therein  specified]  be  amended  so  that  ii 
be  specified  therein,  that  the  papers  used  on  behalf  of  said  n 
for  plaintiff  were  [here  designating  them]  ;  and  that  the 
opposition  were  [designating  them]  ;  and  that  an  order  m 
entered  hereon  without  notice  pursuant  to  this  stipulation. 

[Date,]  [Signatures  of  attomet 

FORM  No.  166. 
Order  by  content  amending  preyiont  order  of  conrtst 

[Caption  as  in  Form  No.  94:  or  96.] 

On  motion  of  M.  &  S.,  attorneys  for  the  plaintiff,  and  c 
annexed  consent  of  the  attorneys  for  the  respective  parties  t 
action, 

Ordered,  that  in  the  order  made  and  entered  in  this  a 
on  the  day  of  ,  19     ,  the  words  "  and  the  plea 

herein,"  be  added  after  the  words  "  and  the  affidavits  of 
and  W.  S.  J." 


34  The  Appellate  Division  will  dis- 
regard technical  defects  in  th«  orig- 
inal papers  upon  an  appeal  from  an 
order  made  on  the  renewed  applica- 
tion. See  Matter  of  Tweedie  Trad- 
ing Co.,  105  App.  Div.  426.  428.  94 
N.  Y.  Supp.  167,  35  Civ.  Pro.  6. 


86  That  consent  is  necessary 
essential  amendment  of  an 
made  by  consent,  see  paragra 
p.  245  {above), 

86 See  last  note  {above). 
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srk  is  directed  to  make  this  amendtnent  upon  the 
^  original  order,  with  a  reference  to  this  order  aa 
same." 

in  Form  No.  108.] 


FORM  No.  167. 
order  of  court,  nunc  pro  tunc^ss  but  saving  proceedings  had. 
i  Form  No.  94  (above).] 

mnmons  and  pleadings  herein,  and  on  reading  and 
iavit  of  H.  K.,  verified  ,19     ,  and  on 

,  on  behalf  of  plaintiff,  and  M.  N.,  Esq.,  on  behalf 
efendants  [and  Mr.  O.  P.  as  guardian  ad  litem]; 
n  of  H.  K.,  attorney  for  plaintiff,  it  is 
hat  the  order  heretofore  made  and  entered  herein 
ly  of  ,  19     ,  [briefly  stating  its  character]  ^ 

le  hereby  is  amended  nunc  pro  tunc  so  as  to  read  aa 
netting  forth  order  in  full  as  amended.]^ 
urther  ordeked,  that  the  testimony  herein  already 
1  proceedings  had  before  said  referee,  stand  as  if 
16  said  original  order  as  amended  by  this  order. 

Enter, 

[Initials  of  name  and  title  of  presiding 
judge.] 


FORM  No.  168. 
srt  to  sliow  why  judge's  order  should  not  be  modified.^ 
I  Form  No.  94.] 

and  filing  the  annexed  affidavit  of  A.  B.,  verified 
f  >  19     ,  and  on  the  orders  therein  referred 


[  on  pag 

as  to  the  different 
i    a    paper    may    be 

to  the  better  prac- 
cribe  the  mode  in  the 
the  amendment,  so 
e  no  doubt  as  to  the 

of  the  clerk.  See 
nd  34,  p.  23,  of  this 
nples  of  orders  pre- 
de  of  amendment. 

p.  280,  and  note  8, 

te  but  one  {above). 
Kamples     of     orders 


amending  prior  proceedinprs,  see 
Forms  Nos.  33,  34,  81,  146,  156,  and 
166,  on  pp.  23,  187,  284,  280,  and  294 
(above), 

40  See  Form  64,  p.  181,  of  this  vol- 
ume, for  a  Notice  of  Motion  to 
amend  or  resettle  an  order  of  court. 
See  Form  No.  27,  p.  21,  of  this  vol- 
ume, for  an  example  of  an  affidavit 
to  obtain  an  order  to  annex  by 
amendment  an  omitted  clause  in  a 
prior  order.  See,  generally,  as  to 
amendments,  etc.,  paragraphs  72-74, 
pp.  244,  245   (above). 
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to,  and  on  [atl  the  pleadings  and  proceedings  herein"  an 
motion  of  A.  B.,  plaintiff's  attorney: 

Ordered,  that  the  defendant  [and  P.  B.,  late  sheriff  o: 
county  of  New  York]  show  cause  at  a  special  term  [Part  ] 
this  court,  to  be  held  at  the  county  court  house,  in  the  bor 
of  Manhattan,  on  the  day  of  ,  19     ,  at  o' 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  h 
why  the  order  of  Mr.  Justice  D.,  entered  herein  on  the  d 

,  19     ,  dated  the  day  of  ,  19     ,   [6i 

identifying  its  character']  j  should  not  be  modified  by  [here  b\ 
indicate  proposed  amendments,^  indicating  ground,  specij 
irregularities  if  any^'ly  or  why  such  other  or  further  relief  si 
not  be  granted  in  Uie  premises  as  may  be  just,  together  wirl 
costs  of  this  motion. 

Service  of  this  order  on  or  before  the  inst  sha 

sufficient** 

Enter, 

[Initials  and  title  of  judgi 

FORM  No.  169. 
Order  ttriking  out    scandalous  and  impertinent  matter.tf 

At  a  Special  Term  [etc.,  as  in  Form  No.  9^ 
[Title  of  cause.] 

The  plaintiff  having  moved  this  court  for  an  order  str 
out  certain  portions  of  an  affidavit  as  hereinafter  specified, 
said  motion  regularly  coming  on  to  be  heard ; 

Now,  on  reading  and  filing  the  notice  of  motion,  dated  the 
day  of  >  il9     >  and  the  affidavit  of  A.  B.,  verified  the 

day  of  ,  19     ,  and  on  inspecting  the  said  [objection 

paper]  therein  mentioned,  which  was  filed  herein  the 
of  ,  19     ,  and  after  hearing  M.  N.^  of  counsel  for  [j 

tiff],  and  O.  P.,  of  counsel  for  [defendant],  and  after  due 
sideration;  now,  on  motion  of  M.  N".,  attorney  for   fplainl 

Ordered,  1,  that  [describing  the  matter  —  for  instance, 
all  that  part  of  said  affidavit  following  the  sentence  ending 


4t  It  is  better  to  specify  what  pa- 
pers, etc. 

«See  note  37,  p.  295  (above). 

«See  para^aph  110,  p.  131. 

M  See  parafi^raph  114,  p.  133,  as  to 
mode  of  service  of  an  order  to  show 
cause. 

46  See  paragraph  142,  p.  144,  as  to 
power  of  the  court   (on  application, 


or  of  its  own  motion)  to  ex 
scandalous  or  impertinent  matt 
to  suppress  the  paper  containi 
and  as  to  when  application  tli 
may  be  made.  As  to  what  ( 
tutes  scandalous  or  impertinent 
ter,  and  that  a  paper  containing 
matter  may  be  struck  off  the 
and  destroyed,  see  paragraph 
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,  and  preceding  the  sentence  beginning  with 
],  be,  and  the  same  is  hereby  stricken  out  as 
i  impertinent. 

P.,  the  said  attorney  for  [defendant],  is  hereby 
r  to  [plaintiff]  or  his  attorney  forthwith,  upon  [or, 
lays  after]  the  service  of  a  copy  of  this  order,  ten 
:  this  motion,  hereby  charged  upon  him  personally** 
iduct*^ 

Enter, 

[Initials  and  title  of  presiding 
judge.] 

FORM  No.  170. 

The  same;  another  Fonn.^ 

At  a  Special  Term  [^etc,  as  in  Form  No.  94, 
p.  255.] 

,  as  in  last  Form.'\ 

bat  [defendant's]  attorney  have  leave  to  withdraw 
the  affidavit  of  Y.  Z.,  verified  the  day  of 

)     ,  and  filed  herein  the  day  of  , 

wo  days  after  service  of  a  copy  of  this  order  and  on 
lain  tiff],  or  his  attorney,  of  ten  dollars  costs  of  this 
he  is  hereby  directed  to  pay  personally  for  his  mis- 
red  ordered,  that  on  failure  of  defendant's  attorney 
[tiff's  attorney  may  withdraw  and  destroy  said  affi- 

Enter, 

[Initials  and  title  of  presiding 
judge.] 


ne,  and  cues  there 
a  No.  46,  p.  62,  of 
a  Notice  of  Motion 
louB  or  impertinent 
files. 

ittomey  presenting 
may  be  personally 
9ts,   Bee   paragraphs 


18    and    142,    on    pp.    60    and    144 
(above), 

47  8o  that  there  may  be  a  commit- 
ment for  non-payment.  See  another 
Form  as  to  costs,  Form  No.  101,  p. 
259   {above). 

48  See  note  45,  p.  296,  and  last  two 
notes   {above). 
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FORM  No.  171. 
Ordftr  of  Judge,  ez  ptrta^  ▼acatiiig  an  ordor  granted  by  him  ez  pari 
^Title  of  court  and  cause.'} 

I  hereby  vacate  and  discharge  the  order  [of  arrest]  ma( 
me  in  this  action  on  the  day  of  ,  19     . 

[Date.']  [Signature  and  title  of  judgi 

FORM  No.  172. 
Order  of  court,  ez  parte,  Tacating  an  order  of  court  granted  ez  parte.BO 

At  a  Special  Term  [etc.,  as  in  Form  No 
p.  255.] 
[Title  of  cause.} 

On  reading  and  filing  [designating  papers,  if  any],  an 
inspecting  the  order  granted  by  the  court  herein  dated  an< 
tered   on  the  day  of  ,    19     ,    requiring    [h 

identifying  t7],  and  on  the  application  of  M.  N.,  attomej 
the  : 

Ordered,  that  said  order  of  be  and  the  same  is 

by  vacated  and  discharged. 

Enter, 

[Initials  and  tUle  of  presi 
judge.} 

FORM  No.  17a 
Order  by  judge  to  show  cause  why  he  should  not  vacate  his  order.o 
[Title  of  court  and  cause.} 

Upon  the  affidavits  [or  other  papers}  on  which  the  ord( 
arrest,  dated  the  day  of  ,  19     ,  was  grante 

me  herein,  let  the  [plaintiffs]  show  cause  before  me,  at 


40  That  an  ex  parte  order  cannot 
be  appealed  from  directly,  see  para- 
graph 82,  p.  249  (above).  See,  also, 
para^aphs  33,  96,  and  51,  on  pp. 
91,  04,  and  100  of  this  volume,  as 
to  the  power  of  a  judge  to  vacate 
ex  parte  his  ex  parte  order,  and  as 
to  the  rules  froverning  an  application 
to  vacate  a  judge's  order.  And  sec, 
generally,  as  to  getting  rid  of  an  or- 
der, paragraphs  76-85,  pp.  246-260 
{above). 

BO  See  paragrnphs  34,  36,  and  38. 
pp.  91^95  of  this  volume,  as  to  the 
power  of  the  court,  ex  parte,  to  va- 


cate its  own  ex  parte  order,  ai 
to  the  rule  of  policy  that  one 
holding  Special  Term  should  m 
sume  to  vacate  or  modify  an 
made   at   Special   Term   held  b 
other  judge  except  in  the  case  ( 
absence,   disability,   etc.,   of  the 
ter,  or  in  case  the  order  was 
by  default.     See  also  paragraph 
80,  pp.  246-248   {above). 

81  See  paragraphs  33,  36.  an 
pp.  91,  94,  and  100  of  this  vo 
for  the  rules  governing  an  ap 
tion  to  vacate  a  judge's  order. 
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,  on  the    •       day  of  ,  19     >  at    ^ 

loon  of  such  day,  or  as  soon  thereafter  as  counsel 
why  the  said  order  of  arrest  herein  granted  by  me 
vacated  and  set  aside  [if  for  irregularity,  specify 
){her  ground']  J  any!  for  such  other  or  furlier  relief 
per.  Service  hereof,  made  on  or  before  the 
,19     ,  shall  be  suflScient. 

[^Signature  and  initials  of  title  of  judge,] 


FORM  No.  174. 

0  ihow  cause  why  judge's  order  should  .not  be  set  aside^ss 

with  stay  meanwhile. 

At  a  Special  Term  [etc.,  as  in  Form  No.  94, 
p.  255], 

^.] 

lexed  affidavit  of  A.  B.,  verified  the  day  of 

,  [and  upon  the  summons  and  complaint  in  this 
m  the  motion  of  S.  H.,  attorney  for  ,  let 

i  show  cause,  at  a  Special  Term  [Part  I]  of  this 
eld  at  the  County  Court  House  in  the  Borough  of 
L  the  first  of  ,  19      ,  at 

of  that  day,  why  the  [here  concisely  identify  the 
i  herein  on  the  day  of  >  19     ,  should 

land  if  for  irregularity  add  —  on  the  ground  that 
irregvlariti^  and  any  other  ground].     And  in  the 

1  until  the  hearing  and  decision  of  Uiis  motion,  all 
I  plaintiff  [and  on  the  part  of  the  sheriff  of  the 

,  toward  the  executing  or  attempting  to  execute 
sistance  issued  in  this  action],  be  and  they  hereby 
(red. 

Enter, 

[Initials  and  title  of  presiding 
judge.] 


ph  no,  p.   131,  of 

e  but  one  (above), 
xagraph  36,  p.  94, 
ng  regular  to  apply 


to  the  court  to  vacate  a  judge's  ew 
parte  vacatur  of  his  own  em  parte 
order. 

MSee  paragraph  110,  p.  131. 
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FORM  No.  175. 
Order  of  covt  on  BOtioOy  ▼acatiiig  court  order  madt  ez  parte  or  on  dc 

At  a  Special  Term  [etc.,  as  in  Form  No 
p.  255.] 
[Title  of  cause.] 

A  motion  having  been  made  on  behalf  of  the  defendant,  I 
on  the         day  of  >  1^     >  ^^  vacate  the  order  [of  injun< 

or  other  order]  heretofore  granted  by  the  court,  upon  the  p 
upon  which  the  said  order  was  granted  [and  also  upon  affid 
upon  the  part  of  the  defendant,  or  other  moving  party] : 
on  reading  and  filing  the  said  order  [briefly  identifying  it], 
the  complaint,  and  the  affidavits  of  [specifying  the  persons]^ 
fied  on  the  day  of  >  1^     ?  being  the  papers 

which  the  said  order  was  granted  by  this  court  on  the 
of  >  19     y  [and  upon  reading  and  filing  the  affidavi 

C.  D.  and  E.  F.,  verified  on  the  day  of  ,  : 

presented  upon  the  hearing  of  the  motion  in  behalf  of  the  de 
ant  —  or  other  moving  party  —  and  upon  reading  and  filin] 
affidavits  of  G.  H.  and  H.  I.,  verified  on  the  day  of 

19  ,  oifered  by  the  plaintiff  in  support  of  said  order,  and 
in  opposition  to  this  motion]  and  after  hearing  M.  X.,  Es< 
counsel  for  the  [defendant]  in  support  of  the  motion,  and  C 
Esq.,  of  counsel  for  the  [plaintiff],  in  opposition  thereto;  ai 
motion  of  Q.  R.,  attorney  for  the  [defendant]  : 

Ordered,  that  the  motion  be  and  the  same  is  hereby  gra 
and  the  said  [injunction]  order  dated  and  entered  on  the 
day  of  ,  19     ,  be  and  the  same  hereby  is  wholly  va 

and  discharged. 

Enter, 

[Initials  and  title  of  pres 
judge.] 

FORM  No.  176. 
Affidavit  to  move  to  vacate  order  for  neglect  to  file  papere.M 
[Title  of  court  and  cause.] 
[Venue.] 
E.  If.  N.,  being  duly  sworn,  says: 
I.  That  he  is  one  of  the  attorneys  for  the  above-named  plaii 


U  See  paragraphs  94.  35,  and  38, 
pp.  91.  92,  and  95  of  this  Tolume,  for 
the  rules  as  to  vacating  a  court  order. 
And  see  paragraphs  7^80,  pp.  246- 
248   {above). 


As  to  whether  a  court  order  i 
be  entered  before  moving  to 
it,  see  paragraph  40,  p.  96. 

M  See  paragraphs  65  and  6 
240,  241   {above),  for  the  rule 
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ondition  of  cause,  as]  :  That  the  trial  of  the  above 
has  been  had,  in  the  county  of  New  York,  and  the 
has  been  duly  entered  therein,  and  is  now  on  file 
office  of  said  county. 
making  of  motion,  (w]  That  on  the  day  of 

,  a  motion  made  by  the  defendant  for  [state  char- 
[y  heard  in  this  court,  and  on  the  day  of 

,  an  order  was  duly  made  thereon  granting  the 
iich  order  was  entered  on  said  day. 
e  affidavit  of  W.  B.,  Esq.,  verified  the  day 

)  ,  a  copy  whereof  is  hereunto  annexed,  was  the 
sed  on  said  motion ;  and  that  annexed  hereto,  with 
is  a  copy  of  the  order  to  show  cause  granted  by 
K.,  on  which  said  motion  was  made,  and  the  order 
I. 

K>nent  presents  herewith  the  certificate  of  the  clerk 
)f  New  York,  that  he  has  made  diligent  search  in 
le  original  order  to  show  cause  and  affidavit,  and 
e  of  them  can  be  found  \_or,  alleged  search  by  de- 
ponent asks  for  an  order  to  show  cause  returnable 
eight]   days,  why  said  order  of  ,  19      , 

racated  for  defendant's  neglect  to  file  said  motion 
the  reason  why  an  order  to  show  cause  is  asked,  is 
facts  showing  necessity  therefor  —  see  page         ,] 
le  to  give  the  usual  notice  of  motioiv 
o  other  application  has  been  made  for  such  an  order 

:ht. 

l^Signature.'] 

FORM  No.  177. 

luae  why  ord«r  should  not  be  vacated  for  neglect  to  file 
paper8.B7 

At  a  Special  Term   [etc.,  as  in  Form  No.  94, 
p.  255.] 
.] 

exed  affidavit  of  E.  M.  N".,  and  on  the  order  to 
,  notice  of  motion],  dated  the  day  of  , 

affidavit  of  W.  B.,  verified  the  same  day,  and  the 


ers  and  the  effect  of 
lei^lect  to  file  them. 
37,  p.  279  (above), 
pellin^  the  fllinpr  of 
[lotes  8S-90  thereto. 


Adapted  from  the  affidavit  in  Curtis 
r.  Greene,  28  Hun,  294. 

B7  Adapted  from  the  same  caae  as 
the  last  Form.  5>ee  references  cited 
in  note  66,  p.  300  {above). 
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order  made  on  said  order  to  show  cause  [ovj  notice],  dated 

day  of  >  19     J  entered  in  the  clerk's  office  of 

county,  on  the  day  of  ,  19     ,  [and  on  motio 

E.  M.,  attorney  for  ]  : 

Ordered,  that  the  [defendant]  show  cause  before  this  C( 
at  a  Special  Term  [Part  I]  thereof  to  be  held  at  the  County  C 
House,  in  the  [city  of  ]>  on  the  day  of 

19     ,  at  o'clock  in  the     ^       noon,  or  as  soon  thereaf  t< 

counsel  can  be  heard,  why  the  said  order  entered  herein  on 
day  of  ,   19     ,   should  not  be  vacated  and 

aside,  and  for  such  other  order  as  may  be  just,  upon  the  gr( 
that  said  order  has  not  been  entered  or  drawn  as  prescribed  bi 
General  Rules  of  Practice  [and  the  papers  upon  which  the  i 
was  made  have  not  been  duly  filed  within  the  period  prescribe 
said  rules]. 

Service  of  a  copy  of  this  order,  and  of  the  papers  on  \^ 
it  is  f^ranted,  made  on  the  attorney  for  the  defendant,  "W.  B 
or  before  the  day  of  >  19     ,  shall  be  sufRcieni 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (abot 

FORM  No.  178. 
Order  vacatiog  order  entered  in  wrong  coanty;B8  and  proceedings  the 

At  a  Special  Term  {etc.,  as  in  Form  No, 
p.  255.] 
[Title  of  cause."] 

On  reading  amd  filing  the  aflSdavit  of  E.  M.,  verified  the 
day  of  ,19        [and  other  papers  designated  in  the  n 

of  motion,  and  also  all  papers  submitted  in  opposition,  see  I 
101,  p.  259,  as  to  recitals']^  and  after  hearing  Mr.  J.  A.,  of  coi 
for  the  ,  in  support  of  the  motion,  and  Mr.  H.  C 

counsel    for  ,    in   opposition  —  now,   on   motion  o: 

M.  N.,  attorney  for  : 

Ordered  —  I.  That  the  order  herein,   dated  ,  1 

[briefly  identifying  if]  be  and  the  same  hereby  is  vacated 
set  aside,  and  all  proceedings  had  by  virtue  of  said  order 
hereby  canceled. 

II.  That  the  clerks  of  countv,  and  of  the  count 

,  are  hereby  directed  to  restore  the  judgment  recoi 

records,  and  all  proper  entries  of  a  judgment  entered  in  the  cl 

office  in  the  county  of  ,  on  the  day  of 

19      ,  and  a  transcript  thereof  filed  in  county  cl 

wiiSee  para^aph  62,  p.  239  cate  for  entry  in  a  wronj?  r 
(above),  as  to  where  an  order  should  mny  be  made  in  the  county  ' 
be  entered,  and  that  a  motion  to  va-       the  order  ought  to  have  been  en 
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,19     ,  and  vacated  by  said  order,  or  any 
mcel  any  and  all  writings  made  by  them,  or  either 
dience  to  said  order  of  this  court, 
le  sheriff  of  county  proceed   as   if  said 

,  >  19     J  had  never  been  made,  and  deliver 

rtificate  as  prescribed  by  law. 

5  defendant  pay  ten  dollars  costs  of  this  motion. 

ier  ordered,  that  the  party  on  whose  motion  said 
>,  have  leave  to  renew  the  motion  which  resulted  in 
y  vacated,  and  to  do  so  on  the  same  or  such  further 
I  as  he  may  be  advised.*^^ 

In  Form  No.  108,  p.  265  (above).] 

FORM  No.  179. 
\f  judge  on  notice  vacating  his  ex  parte  order.oo 

f  M.  N.,  attorney  for  ,  and  after  hearing 

for  \_or,  and  on  proof  of  service  of  due 

lotion,  and  no  one  appearing]  in  opposition : 
It  the  order  [of  arrest]  made  by  me  in  this  action, 
ly  of  ,  19     ,  be  and  the  same  is  hereby 

3charged. 

^Signature  and  initials  of  title  of  judge.'] 

FORM  No.  180. 
der  made  under  mi8apprehengion,6i  and  eetting  down  mo- 
rehearing,62  with  leave  to  put  in  new  affidavits. 

Form  No.  94  or  96,  pp.  255,  256,  according  to 

I  of  papers,  etc.  :^] 

aring  that  there  was  a  misunderstanding  between 


e  addition  of  such 
last  was  required 
Term.  Curtis  r. 
294.  In  general, 
n  an  irregular  or- 
bs benefits  saved  to 
on  the  motion  to 
must  move  anew, 
ton  V.  Bloomer,  3 
ig  a  motion  to  set 
eferring  exceptions 
irregular  in  being 
court  said:  "That 
s  own  laches  which 
ik  for,  must  be  the 


subject  of  a  distinct  motion  on  his 
part." 

eoSee  Form  No.  171,  p.  298 
(above),  for  a  judge's  ew  parte  or- 
der vacating  his  ex  parte  order,  and 
see  notes  thereto.  For  a  court  or- 
der made  on  notice  vacating  a  prior 
court  order,  see  Form  No.  175,  p. 
300  (above). 

61  See  notes  on  page  298    (above). 

«2See  paragraph  169,  p.  158 
(above),  as  to  when  a  rehearing  may 
be  allowed. 

«8  See  Form  No.  101,  p.  259,  for  ex- 
amples of  recitals. 
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the  different  parties  as  to  what  was  agreed  upon  in  open  c 
with  regard  to  the  motion  [for  allowances]  y  which  misunderst 
ing  affected  the  provisions  of  the  order  hereinbefore  mentio 
Ordered,  that  the  order  heretofore  made  in  this  action  ar 
other  things  settling  the  amount  of  allowances,  dated  on  the 
day  of  >  19     >  aiid  entered  on  the  day  of 

19     ,  be  and  the  same  is  hereby  vacated,  and  that  the  orij 
motion  be  and  the  same  is  hereby  adjourned  to  and  set  dowi 
hearing  before  a  Special  Term  of  this  court,  to  be  held  at 
on  the  day  of  ,  19     ,  at  a.  m.,  with  1 

to  all  parties  at  that  time  to  submit  affidavits  upon  the  meri 
the  motion. 

[Ending  as  in  Form  No.  108,  p.  265  {above).'\ 

FORM  No.  181. 

ttxecution  against  personal  property  on  order  requiring  payment  or 
or  other  sum  of  money.M 

The  people  of  the  State  of  New  York  to  the  sheriff  of 
county  of  ,  greeting: 

Whereas,  an  order  was  duly  made  on  the  day  of 

one  thousand  nine  hundred  and  ,  in  the  c 

in  an  action  between  \_naming  the  plaintiff $1,  plaintiffs, 
[naming  the  defendants],  defendants,  [among  other  thi 
directing  the  said  [naming  debtor  in  the  order]  to  pay  the 
[naming  creditor  in  the  order]  the  sum  of  [ten  dollars]  as 
pears  to  us  by  the  said  order  duly  filed  and  entered  in  the  offi< 
the  clerk  of  the  county  of  or,  of  the  court]  ; 

And,  whereas,  the  said  sum  of  [ten  dollars]  with  interest  i 
the  day  of  ,  19     ,  is  now  actually  due  ther 

Therefore,  we  command  you,  that  you  satisfy  the  said  c 
out  of  the  personal  property  of  the  said  [naming  debtor,  at 
several,  severally  or  jointly  and  severally  liable,  add,  or  ei 
of  them],  in  your  county,  in  whose  hands  soever  the  same 
be,  and  return  this  execution  within  sixty  days  after  its  re< 
by  you,  to  the  clerk  of  the  county  of  [or,  of  the 

court  —  specifying  the  cleric  with  whom  the  order  was  enter 

Witness,  Hon.  [here  name  any  justice  of  the  Supreme  d 


64  See  paragraph  89,  p.  252 
(above),  as  to  when  an  execution 
upon  an  order  issues  as  of  course, 
and  when  it  is  necessary  or  better 
practice  to  apply  for  leave  to  issue 


it.  See,  also,  paragraphs  86-8i 
250,  251  (above),  as  to  the  vi 
modes  of  enforcing  an  order  { 
ally. 
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>  18  issued  from  that  court,  adding:^  justice  of  our 

if  from  another  court,  nam^  any  judge  thereof, 

B  of  our  said  court],  at  tiie  day  of 


\_Signature  and  office  address  o/]," 
Attorney  for  [creditor  in  the  order.l 


B  of  the  County 
tionB  issued  upon 
id  in  the  tiupreme 

10 


or  County  Court  is  unnecessary,  and 
may  be  treated  as  surplusage.  See 
Ryan  v.  Parr,  16  N.  Y.  Supp.  82». 
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ARTICLE  XVIIL 
Pbtitioks, 


I.  Oenebal. 

1.  What  is  a  petition. 

2.  Two  classM  of  petitions. 

II.  Petitions   as    motions   in   thb 


3.  Motions  on  petition  distinguished 

from  other  motions. 

4.  Rules  applicable. 
6.  Prayer. 

6.  Signature. 

7.  Notice  of  motion. 

III.  Original  petitions. 

8.  Description  of  petitioner. 

9.  Allegations. 


10.  Positive,  or  on  informatio 

11.  Signature. 

12.  Verification. 

13.  — by  several. 

14.  Addr«8fl. 

15.  Filing. 

16.  Order  to  show  causa. 

17.  Amending  petition, 

18.  Second  use. 

10.  Joining  and  severing. 
^0.  Bringing  in  new  parties. 

21.  Answer. 

22.  The  hearing. 

23.  Order  or  decree. 

24.  Enforcing. 

25.  Motion  to  vacate. 


[For  list  of  Forms  see  p.  320  (6eIou7).] 

I.     IN  GENERAL. 

1.  What  is  a  petition.l — In  equity  practice,  applicatio 
the  court  for  relief,  which  might  be  had  without  filing  a  b 
complaint  and  issuing  a  suhpcena  to  compel  appearance,  were 
uienced  by  petition  addressed  to  the  court  and  praying  the  d( 
relief.  This  being  served,  either  with  notice  of  the  time  and 
when  it  would  be  presented  to  the  court,  or  with  an  order  to 
C4»U8e  fixing  time  and  place,  brought  the  matter  regularly  I 
the  court  without  such  service  of  process  as  is  necessary  tc 
jurisdiction  of  an  ordinary  suit  The  word  '^  petition," 
ever,  has  been  adopted  in  many  of  the  practice  statutes  c 
American  States  to  designate  the  first  pleading  on  the  pi 
the  plaintiff  in  a  civil  action,  corresponding  to  the  declai 
at  common  law,  tlie  bill  in  equity,  and  the  complaint  imd( 
New  York  and  some  other  Codes  of  Procedure. 

Throughout  this  work  the  word  is  used  exclusively  i 
former  sense,  and  the  first  pleading  on  the  part  of  the  ph 
is  uniformly  called  the  complaint. 

A  petition  in  the  appropriate  sense  of  the  word,  then, 
v/ritten  address  to  the  tribunal,  stating  facts  presented  as  enl 
the  petitioner  to  relief,  or  to  some  direction  or  order,  and  i 
therefor.^ 

««  See  Shaft  v.  Phopnix,  etc.,  Ins.  Co.,  67  N.  Y.  547 ;  Fenstermacher  t? 
19  Oreg.  604,  25  Pac.  Rep.  142;  State  Bank  v,  Plainfield,  etc.,  Bank,  3 
Ea.  450. 
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To  be  sufficient  to  act  upon,  it  also  should  state  evidence  of 
the  facts,  or  be  accompanied  therewith,  should  be  signed  by  the 
petitioner,  or  his  agent  or  attorney,  and  be  verified.^  These 
requisites  will  be  considered  after  adverting  to  the  two  classes  of 
petitions,  and  the  distinction  between  a  petition,  and  a  bill  or  com- 
plaint, on  the  one  hand,  and  a  motion  on  the  other. 

2.  Two  classes  of  petHions.'\ — In  present  practice  petitions, 
tlius  properly  so  called,  are  presented  either  in: 

1.  Motions  in  a  cause  already  commenced,^  or  with  immedi- 
ate reference  to  a  cause  about  to  be  commenced,  or, 

2.  Independent  special  proceedings  allowed  to  be  had  in  some 
cases,  without  action  or  formal  writ  or  process. 

These,  though  in  form  much  the  same,  are  essentially  different 
in  effect  in  several  respects. 

n.    PETITIONS  AS  MOTIONS  IN  THE  CAUSE. 

3.  Motions  on  petition  distinguished  from  other  motions.'} — 
The  characteristics  of  motions  have  been  already  stated.  The 
cjubstantial  distinctions  between  motions  made  on  affidavits  only, 
and  those  made  on  petition  with  or  without  affidavits,  have  nearly 
{ill  disappeared.**  Indeed,  it  is  now  so  common  for  an  attorney 
to  add  a  prayer  for  relief  in  his  affidavit,  when  making  one  for 
the  purposes  of  a  motion,  that  many  affidavits  are  petitions  even 
10  form,  except  in  lacking  a  formal  address. 


^'The  court  ought  not  to  ^ct  on  a  petition  of  a  nonresident,  Terifled  only 
t>7  the  attorney  who  swears  to  authority.  Such  authority  should  be  of  a 
chani4^ter  which  will  not  disappear  at  attorney's  death.  Estate  of  Stephani, 
75  Hun,  188,  26  N.  Y.  Supp.  1039. 

ttSee  Maitland  r.  Gibson,  79  Fed.  Kep.  136;  Codwise  v.  Gelston,  10  Johns. 
521. 

•  In  Hentig  r.  Page,  102  U.  S.  29,  the  Circuit  Court,  in  a  foreclosure  suit, 
had  appointed  a  receiver  of  the  rents  and  profits  of  the  mortgaged  land,  and 
orderH  that  all  persons  who  had  come  into  the  possession  thereof  pendente 
Uie  should  surrender  it  to  him  on  his  demand.  On  their  refusal  to  do  so,  a 
writ  was  issued  commanding  the  marshal  to  eject  them.  They  thereupon 
addressed  a  petition  to  one  of  the  judges,  praying  that  the  writ  be  revoked 
by  the  court.  Held,  that  an  appeal  docs  not  lie  from  his  order  at  chambers, 
denying  the  petition.  The  reason  is  that  the  appeal  was  not  from  a  final 
<le<Tee  in  a  "  case  of  equity."  Said  Waite,  C.  J. :  "  The  petition  on  which  the 
order  was  made  uhu  in  reality  nothing  more  than  a  motion  in  the  original 
suit  by  the  appellant,  with  leave  of  the  court  for  a  recall  of  the  writ  of 
Uftistuice.     It  certainly  is  not  a  bill  in  equity,  for  it  names  no  parties  de- 
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The  differences  in  l^al  effect  that  are  still  occasional 
portant,  are  the  following: 

1.  Where  a  statute  or  rule  of  court  authorizing  a  proo 
prescribes  petition  as  the  proper  method/^  care  should  be 
to  adopt  that  method,  instead  of  moving  on  affidavits  onl; 
if  the  persons  proceeded  against  appear  without  objecting 
court  of  first  instance,  an  error  in  this  respect  is  amendable 
whether  amended  or  not,  may  be  disregarded  when  first  ol 
to  in  an  appellate  court.^* 

2.  Where  the  inquiry  to  be  made  is  collateral   to  the 
and  involves  a  complex  state  of  facts  such  as  to  render 
tunity  for  formal  answer  raising  issues  desirable,  and  in 
ate  decision  is  not  urgent,  proceeding  by  petition  is  pref< 

I  and  favored  by  the  courts.^ 

'  fendant  and  prays  no  process.     It  is  addressed  to  one  of  the  judges 

eourt,  and  not  to  the  judges  or  to  the  court;  and  the  appeUees  were  bro 

on  a  rule  to  show  cause  in  the  pending  suit,  and  not  by  an  original  wi 

70  The  principal  cause  of  such  requirements,  beside  the  substantial 

I  ences  stated  in  the  text,  was  that  previous  to  the  merger  of  law  and 

as  some  of  the  powers  of  the  court  of  equity  were  successively  given  by 

I  to  the  courts  at  common  law,  the  same  form,  by  petition,  was  often  pre 

by  the  statute.     For  instance,  the  Cjde  substitute  for  the  former   £ 
Discovery  and  Inspection,  provides  that  the  application  be  founded 
petition.     N.  Y.  Code  Civ.  Pro.,  |  805.     Compliance  with  this  provi 
required,  and  an  order  for  a  discovery  based  upon  an  affidavit  will 
versed.    Lee  v.  Winans,  09  App.  Div.  297,  90  N.  Y.  Supp.  960. 

I  71  But  see  case  cited  in  preceding  note. 

y  72  Of  this  class  are  seeking  instructions  to  receivers,  or  as  to  funds  ii 

and  the  like.  On  the  other  hand,  motions  for  arrest  or  injunction,  s 
like,  however  complex  the  facts,  are  not  made  by  petition,  with  the  sole 
tion  of  ne  exeat  in  some  jurisdictions. 

The  following  authorities,  though  no  longer  controlling,  illustrate 
fully  the  traditions  which  still  dix^  the  choice  of  experienced  practil 
Bill  filed  by  creditors  of  a  bankrupt  to  set  aside  certain  conveyano 
viously  made  by  him  for  fraud.  Decree  of  sale,  and  money  paid  into 
The  petitioner  (a  judgment-creditor,  whose  judgment  was  a  lien  on  p 
the  land  sold,  but  not  a  party  to  the  above  suit)  applied  to  the  court,  ezi 
his  petition  in  the  cause,  asking  that  his  judgment  might  be  paid  out 
money  in  court.  The  chancellor  dismissed  the  petition  on  the  ground  1 
was  wrong  to  proceed  by  petition.  This  decision  was  ovferruled  by  Kent, 
who  held  that  petition  was  a  proper  procedure,  because  it  referred  to  soi 
lateral  matter  to  a  suit  in  court.  Codwise  v.  Gelston,  10  Johns.  507  (18 
**  Petitions  may  be  presented  either  in  a  cause  or  in  a  matter  over 
the  court  has  jurisdiction  under  some  act  of  the  legislature  or  other  i 
authority.  With  respect  to  applications  made  in  a  cause,  there  does  n 
pear  to  be  any  very  distinct  line  of  demarcation  between  the  cases  in 
they  should  be  b^  motion  and  those  in  which  they  should  be  made  by  pel 
the  practice  being  generally  regulated  by  the  circumstances  of  each 
But  where  the  application  is  upon  some  collateral  matter  referring  to 
in  court,  a  partv  may  be  relieved  upon  petition."  1  Barb.  Ch.  Pr.  679. 
Motion  on  benalf  of  a  solicitor  of  one  of  several  parties  to  a  cause  1 
charge  an  order  for  taxation  of  the  costs  of  taxation   (allowed  on  re< 
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I  to  these,  it  was  formerly  often  held  that  a  person 
t  proceed  and  be  proceeded  against  by  petition. ^^ 
theory  that  one  not  a  party  must  be  made  a  party, 
ieded  against  by  original  petition  and  a  new  pro- 


and  for  a  retaxation.  The  Question  was  not  between  party 
ween  one  party  and  his  solicitor.  The  circumstances  on 
relied  to  establish  his  right  to  a  retaxatiom  were  somewhat 

that  inasmuch  as  the  master's  certificate  taxing  the  costs 
liar,  the  solicitor  ought  to  have  applied  by  petition,  stat- 
ic grounds  of  his  complaint.  Motion  dismissed  without 
y-General  v.  Nethercoat,  3  Beav.  297. 
pplications,  when  made  viva  voce  to  the  court,  are  called 
|r  are  made  in  writing,  they  are  called  petitions.  There 
be  any  very  distinct  line  of  demarcation  between  the  cases 
Id  be  made  by  motion  and  those  in  which  they  should  be 
but,  as  a  general  rule,  where  any  long  or  intricate  state- 
quired,  the  application  should  be  made  by  petition;  while 
tion  will  be  sufficient."  2  Dan.  Ch.  Pr.  1587. 
re  of  the  application  to  the  court  requires  a  fuller  state- 
dch  can  be  conveniently  contained  in  a  notice  of  motion, 
s  to  present  a  petition;  thus,  generally,  an  order  to  pay  a 
of  court  must  be  obtained  by  petition  and  not  on  motion. 
1  for  the  retaxation  of  a  solicitor's  bill  [between  solicitor 
be  by  petition,  stating  particularly  the  grounds  of  com- 
notion.  1  Smith's  Ch.  Pr.  126.  (It  is  interesting  to  note 
;  of  1899  to  section  66  of  the  New  York  Code  so  far  pre- 

chancery   requirement   when    determining   a   controversy 
nd  client,  as  to  require  that  the  application  be  founded 

les  on  this  distinction  are  as  follows: 
f  a  motion  it  was  objected  that  the  person  on  whose  behalf 
ie,  not  being  a  party  to  the  suit,  could  not  move  in  it,  but 
ented  a  petition.  The  vice-chancellor,  however,  ruled  that 
applicant  was  stated  in  the  notice  of  motion,  and  no  long 
was  required  to  show  the  title,  the  application  might  be 
Fones  v.  Roberts,  12  Sim.  189. 

,  master's  sale,  under  decree  of  foreclosure,  transferred  his 
who  filed  his  petition  for  the  court  to  direct  the  master  to 
'he  purchaser  objected  to  being  made  liable  to  the  jurisdlc- 
n  this  summary  manner.  The  court  said  that  the  answer 
iar  principle  that  any  one  who  interferes  pendente  lite  with 
of  a  suit  in  equity,  submits  himself  to  the  jurisdiction  of 
cercised  by  petition  or  motion  in  the  original  suit.  The 
hancellor  airecting  a  conveyance  was  afiSrmed.  Proctor  v. 
14. 

lea,  2  Paige,  339.  This  was  an  application  on  the  part  of 
the  original  bill,  to  set  aside  a  master's  sale  of  mortgaged 
ree  of  foreclosure,  on  the  ground  of  fraud  in  the  sale.  It 
ist  the  purchasers,  who  were  not  parties  in  the  original 
ourt  held  that  **  where  a  person  becomes  a  purchaser  under 
rt,  he  submits  himself  to  its  jurisdiction  in  that  suit  as  to 
«d  with  the  sale." 

5  Abb.  Pr.  259  (1862),  was  an  appeal  from  an  order  setting 
icntion  and  directing  that  a  new  execution  issue.  Dwight 
sheriff's  sale  under  executions  against  Tallmadge.    He  was 
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Although  this  doctrine  is  now  wholly  obsolete  in  New 
and  the  courts  have  clear  power  to  proceed  against  a  pers 
a  party,  even  for  contempt,  by  a  motion^*  in  the  cause,  yet 
the  person  is  a  stranger  to  the  cause,  not  having  alread; 
served  with  papers,  nor  otherwise  legally  made  cognizant  c 
petition  and  order  to  show  cause  thereon  is  preferable,  as 
more  adequate  and  intelligible  noticed* 

4.  The  petition  requires  a  sworn  allegation  by  the  i 
party  himself,  or  his  proper  agent,  whereas  a  motion  oi 
nary  notice  requires  only  affidavits  of  evidence  and  a  noti( 
feeding  from  the  attorney  in  virtue  of  his  general  power 
cause.  For  this  reason  sometimes  the  court,  and  sometin 
attorney,  prefers  that  the  application  should  be  made  by  p< 

This  is  the  more  important  in  those  cases  where  motions 
out  written  notice  are  sometimes  made.^* 

not  plaintiff  or  defendant  in  anj  of  the  suits  against  T.,  but  claimed 
creditor  and  have  an  interest  in  the  judgments.  After  the  sale  he  dii 
a  previous  conveyance  by  T.  of  the  land.  He  moved  to  set  aside  the  s 
Opposed  on  the  ground  (among  others)  that  not  being  a  party  to  the 
which  the  execution  issued,  he  could  not  proceed  by  motion.  The  coi 
that  there  was  no  reason  whv  a  person,  not  a  party  on  the  record,  adi 
the  equitable  summary  jurisdiction  of  a  court  of  law,  should  not  obtai 
The  order  was  affirmed. 

Gould  V.  Mortimer,  16  Abb.  Pr.  448,  was  an  action  by  owner  of  e< 
redemption  to  set  aside  a  sale  under  decree  of  foreclosure  of  mortgag 
plaintiff  (grantee  of  mortgagor),  not  having  recorded  his  deed,  was  n< 
a  party  to  the  foreclosure  proceedings.  The  question  arose  on  a  motic 
new  trial.  The  court  said  it  was  well  settled  that  a  bill  in  equity  wc 
lie  in  favor  of  a  party  to  a  suit  to  set  aside  the  sale,  because  his  rem* 
by  motion.  The  grantor  of  the  plaintiff  was  a  party,  and  the  plain 
in  privity  with  him,  and  therefore  bound  by  the  decree.  Conseoue 
had  a  right  to  move  to  set  the  sale  aside,  though  not  a  party.  Toe 
was  denied. 

T4  See  paragraphs  8  and  9,  page  74  {above). 

70  Application  by  a  person  to  be  made  a  party  aefendant,  based  upon  i 
and  entitled  as  though  in  a  separate  special  proceeding,  was  considered 
cient  basis  for  an  order  allowing  him  to  intervene  in  Matter  of  Ms 
Misc.  77,  33  N.  Y.  Supp.  43.  I%e  petition  should,  however,  have  be 
tied,  and  the  order  entered,  in  the  action. 

76  In  Gass  r.  St  in  son,  2  Sumn.  605,  the  cause,  being  before  the 
under  an  interlocutory  decree,  an  order  was  made  on  oral  application 
master  to  take  the  depositions  of  witnesses  to  establish  the  incompei 
witnesses  whose  depositions  were  before  the  court.  The  question  aro 
motion  to  supersede  the  order  on  this  and  other  grounds.  Story,  J.,  he 
the  application  should  have  been  by  petition,  in  writing,  verified, 
superseded. 

The  English  equity  practice  is  thus  stated  by  Lub6:  "Motions  wh 
are  not  for  a  common  order  (which  are  motions  of  course),  can  only  1 
upon  notice  given  to  the  adverse  party  two  days  before,  inclusive,  a 
davit  filed  for  the  service  thereof  on  the  clerk  in  court.  The  notice,  I 
specifies  no  more  than  the  names  of  the  parties  and  the  object  intend< 
applied  for;  whereas  a  petition  sets  forth  the  ground  work  of  the  app] 
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practice,  and  in  some  other  jurisdictions^  there  is 
rference  on  the  ground  of  privacy,  particularly  in 
petitions  being  commonly  referred  without  the  sub- 
i  in  open  court. 

ylicable,'] — A  petition  used  as  a  motion  in  the 
)  entitled,"  and  the  rules 'applicable  to  affidavits 
?d^®  apply  to  it;  for  it  is  nothing  more  than  an 
party  with  a  prayer  for  relief,  and  a  formal  verifi- 
g  the  jurat.  It  is  not  essential  to  pray  for  an 
;ause,  though  if  it  be  desired  in  order  to  permit 
the  motion,  instead  of  giving  the  usual  length  of 
)n  for  short  time  must  be  stated, 
need  the  signature  of  counsel,  but  must  be  sub- 
rsed  by  the  attorney  serving  it  with  his  name  and 
exed  to  a  notice  or  other  papers  so  subscribed,  or 
?rved  with  it. 

>  filing,  and  the  proceedings  on  the  hearing,  and 
thereon,  the  rules  stated™  in  respect  to  motions 

-  The  prayer  for  relief  may  be  in  the  alternative*^ 


] — The  court  may  properly  refuse  to  act  on  a 
verification  be  not  signed.     The  principles  which 

ecomes  matter  of  record.  Wherever,  therefore,  the  nature 
that  the  court  or  adverse  party  ought  to  be  put  in  previous 
grounds  of  the  application,  or  that  the  reasons  for  granting 
»main  recorded,  the  application  should  regularly  be  bj  peti- 
otion."  Lube's  Eq.  PI.  (Amer.  ed.),  p.  64. 
ih  relate  to  a  proceeding  pending  should  be  entitled  in  it,  or 
BufHcient  distinctness,  that  perjury  might  be  assigned.  But 
need  not  be  entitled.  De  Zeng  v,  Mann,  4  Ch.  Dec.  22; 
4  Paige,  360.  Omission  is  immaterial  when  the  allegations 
7W  clearly  the  action  in  which  it  is  presented.  Sewall  v. 
64.  And  entitling  the  petition  as  though  in  an  independent 
(regarded,  as  not  affecting  a  substantial  right,  in  Matter 
77,  33  N.  Y.  Supp.  43. 
I,  p.  11  of  this  volume. 

:iV  and  XVII,  pp.  66-166  and  20^263  (abovt), 
V,  Kobertson,  3  Paige,  387,  389,  the  chancellor,  reversing 
B  vice-chancellor,  says:  ''Although  the  application  to  dis- 
he  complainant,  on  account  of  the  irresponsibility  of  the 
ot  correct  in  point  of  form,  yet,  as  the  prayer  of  the  peti- 
emative^  the  vice-chancellor  should  have  granted  the  proper 
ets  presented.  He  should  have  ordered  the  proceedings  to 
»art  of  the  complaint  until  a  responsible  person  should  be 
i  friend,  or  secority  for  costs  given." 
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should  control  the  question  are  the  same  as  those  applying  1 
affidavit;  ^'  but  it  is  appropriate  to  the  form  of  the  proceedu 
require  strict  practice. 

The  signature  should  be  in  the  true  name  of  the  petitioi 
even  if  he  is  mentioned  in  the  proceedings  in  the  cause  by  a  i 
variant  therefrom;  in  such  case  the  matter  should  be  expli 
by  an  all^ation  in  the  petition.® 

Signature  by  attorney  or  agent  is  sufficient  in  the  same 
only  as  on  an  original  petition.** 

7.  Notice  of  motion,] —  On  a  petition  in  a  cause,  a  noti 
motion  should  be  used  instead  of  an  order  to  show  cause,  i] 
either, 

(1)  A  shorter  time  than  the  regular  notice  is  desired,  an^ 
reason  stated  in  the  petition  or  accompanying  affidavit ;  or, 

(2)  The  statute  or  rule  of  court  applicable  prescribes  an 
<  o  show  cause ;  or, 

(3)  The  person  proceeded  against  is  not  a  party  to  the  a( 
uor  in  any  way  privy  to  it,  in  which  case  full  notice  by  or<i 
show  cause  is  proper  and  preferable  to  avoid  question. 

III.    ORIGINAL  PETITIONS. 

8.  Description  of  petitioner.] — If  the  identity,  residenc 
description  of  the  petitioner  is  a  material  fact,  it  should  be  a 
not  as  matter  of  description  following  his  uame^  but  as  a  di; 
allegation.®* 

81  In  Hathaway  v,  Scott,  11  Paige,  173  (1844),  a  petition  (entitled 
cause)  was  presented  by  one  of  the  defendants  for  an  order  requirii 
assignee  of  the  judgment,  upon  which  the  complainant's  bill  was  foum 
Ale  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor.  It  was  objectc 
the  petition  was  not  signed  by  the  party  or  counsel.  The  chancellor  sai 
there  was  no  rule  in  this  court,  or  in  the  English  practice,  requirii 
signature  of  counsel  to  a  petition,  except  in  the  cases  of  petitions  for  i 
ing  or  appeal;  but  the  objection  that  it  was  not  signed  by  the  petition* 
well  taken.  The  reason  being  that  a  prosecution  for  perjury  may  be 
tated.  Petition  denied.  Followed  in  People  ex  rel,  Klinker  t?.  Police  ( 
31  N.  Y.  Supp.  469   (but  referring  to  affidavits). 

82  Hathaway  v.  Scott,  11  Paige,  173. 

t^8uch  a  variance  was  disregarded  after  judgment  in  Varian  r.  S 
2  Duer,  635.  The  principles  applying  to  this  question  are  somewhat  th 
as  those  applying  to  Summons,  except  that  the  question  is  not  usuall; 
reference  to  a  petition  jurisdictional. 

84Fromme  v,  Lisner,  63  Hun,  290,  17  N.  Y.  Supp.  850;  Ex  parte  W 
L.  R.,  14  Q.  B.  Div.  22,  51  L.  T.  R.  (N.  S.)  551.     See  paragraph  11  po; 

85  See  note  51,  page  14,  of  this  volume.  If  a  stranger  to  the  proceedii 
residence  should  be  stated.     Glazbrook  r.  Gillatt,  0  Beav.  492. 
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rw.]— The  allegations  of  the  petition  should,  like 
[plaint,  present  all  the  substantial  elements  of  fact 
B  cause  of  petition  or  ground  relied  on  as  the  right 

lent,  however,  to  state  matters  of  complex  detail 
mexed  to  and  referred  to  in  the  petition  as  a  part 
s  is  proper  even  under  a  statute  requiring  such 
tated  in  the  petition.®^ 
mere    evidence    may    be    stated    in    supporting 


original  petitions  invoking  the  equitable  powers 
eneral  jurisdiction,  the  rule  that  the  petition  must 
ae  whole  cause  of  petition,  is  one  of  practice  rather 
d  it  is  enough,  in  this  respect,  to  give  jurisdiction, 

and  accompanying  papers  make  a  case;  and  the 
idment  may  be  resorted  to  to  cure  a  defect®® 

on  the  sufficiency  of  a  petition  for  an  order  that  an  assignee 
inefit  of  creditors,  submit  to  an  examination  as  to  the  trust, 
ons  of  the  General  Assignment  Act  of  1877,  and  holding 
must  show  that  the  witness  or  document  has  information 
inquiry,  Darforth,  J.  (delivering  the  opinion  of  the  court 
rook,  99  N.  Y.  539),  says:  "  The  statute  does  not  in  terms 
equires  an  order  to  be  made  on  petition,  and  by  necessary 
the  judge  who  makes  it  shall  have  facts  or  information 

reh  Green  r.  Smith,  65  N.  Y.  135,  also,  however,  a  case  of 
al  statutory  proceeding  in  derogation  of  common  right, 
ter  of  Com'rs  of  Washington  Park,  62  N.  Y.  131,  proceed- 
Hi  to  acquire  title  to  lands  under  a  statute  which  required 
n,  the  real  estate  sought  to  be  taken  must  De  fuiiy  described, 
d  places  of  residence  of  the  parties  owning  or  claiming  an 
il  estate  shall  be  stated.  In  the  body  of  the  petition,  the 
erred  to  as  "  hereinafter  fully  described  and  set  forth,''  and 
I,  that  "  hereafter  is  stated  the  names  and  places  of  resi- 
bies  who  own,"  etc.;  annexed  and  firmly  attached  were 
ull  descriptions  of  the  several  parcels  of  real  estate  soiurht 
the  names  and  places  of  residence  of  the  owners  and  claim- 
lotioe,  addressed  to  each  and  all  the  owners  and  claimants 
the  time  and  place  when  the  petition  would  be  presented, 
i  endorsed  "  Petition,  description,  notice,"  etc.  Held,  that 
ed  part  of  the  petition,  and  that  there  was  a  sufficient  com- 
irovisions  of  the  statute. 

leens  Co.  Supervisors,  153  N.  Y.  370,  the  court  permitted 
ers  to  present,  as  one  petition,  several  separate  originals, 
signatures. 

Henry,  3  Dem.  322,  where  such  matters  were  stricken  out 
voke  probate,  because  Rule  4  of  Surrogate's  Court  required 
t  shall  file  a  verified  answer  containing  a  concise  statement 
'  objection;  and  a  petition  to  revoke  is  regarded  in  this 
ne  footing  as  an  answer  to  a  petition  for  probate, 
ter  of  Leake  &  Watts  Orph.  Home.  92  N.  Y.  116,  where  it 
lack  of  an  allegation  was  not  available  when  first  objectd  to 
►urt.     s.  p..  Matter  of  Livingston,  121  N.  Y.  94,  104. 
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10.  — positive,  or  on  information^  etc.] — In  order  to 
the  petition  itself  direct  evidence  of  the  matters  alleged  ii 
tive  form,  that  is  to  say,  not  expressed  to  be  all^;ed  on  infori 
and  belief,^*  the  better  practice  is  to  distinguish  the  alle^ 
on  knowledge  from  those  made  on  information  and  belief, 
&«me  way  as  in  a  pleading  or  affidavit ;  and  then  inserting 
verification  the  words  "  stated  to  be,"  will  make  the  petitioi 
tive  evidence  of  all  the  matters  not  alleged  in  qualified  fori] 

11.  Signature.] — Signature  should  be  by  the  petitione 
signature  by  attorney  may  be  accepted  as  sufficient  if  the 
cation  by  him  shows  his  authority  as  such,  and  sufficient 
appears  for  the  absence  of  the  client's  oath.*^ 

12.  Verification.] — A  verification  is  required  to  an  oi 
petition.®^  The  form  is  more  fully  considered  in  connectio] 
the  verification  of  other  papers. 

If  the  petition  is  full  and  complete,  and  the  verificat 
expressed  as  to  show  what  allegations  in  the  petition  are 
tc»  on  information  and  belief,  and  what  positively,  the  p< 
is  ordinarily  a  sufficient  evidentiary  basis  as  to  a  fact  state< 
tively  f(fr  an  order  or  judgment,  if  not  put  in  issue  by  a 
unsw^er  or  affidavit.®* 


13.  —  by  several.] —  Where  several  persons  join  in  one  p< 
the  practice  is  for  all  the  petitioners  to  join  in  verifying 
in  one  or  several  verifications,  as  may  be  convenient. 

But  in  the  absence  of  any  special  provision  of  statute  c 
of  court  requiring  all  to  verify,  a  petition  by  two  or  mor( 
tioners  united  in  interest,  if  verified  by  one  acquainted  wi 

S9a  Allegations  on  information  and  belief  must  discloee  souroes  theit 
affidavits.     Peck  v.   Cargill,   167   N.  Y.   391. 

00  This  was  held  even  in  case  of  a  guardian  petitioning  as  such,  bj  a 
In  Rcid  V.  Morton,  119  111.  118,  6  N.  E.  Rep.  414.  The  permission  g 
the  Code  (S  525)  to  the  attorney  to  verify  the  pleading  of  his  clier 
the  latter  is  not  within  the  county  of  the  attorney's  residence,  pres 
sufficient  excuse  in  the  case  of  a  petition  unless  the  attorney  states 
the  client  is  and  shows  the  impossibility  of  getting  the  client's  verii 
Fromme  v.  Lisner,  63  Hun,  290,  17  N.  Y.  Supp.  850.  The  court  mai 
to  act  until  the  attorney  produces  proof  of  authority  other  than  1 
affidavit.      Estate  of  Stephani,  75  Hun,  188,  26  N.  Y.  Supp.  1039. 

»i  Anon.,  Hopk.  Ch.  101. 

«2  See,  for  instance,  Matter  of  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  99  N 
16   (proceedings  in  eminent  domain). 
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If  of  himself  and  of  the  others,  and  so  expressed, 
ed  as  s\i£Scient^ 

l] — 'The  petition  is  addressed  to  the  court  or  judge, 
t  ready  for  service,  it,  or  the  notice  of  motion  or 
cause  annexed  to  it,  must  be  intelligently  directed 
[)  each  person  upon  whom  it  is  to  be  served. 
ti  practice  requires  also  that  an  ex  parte  petition, 
0  be  served  on  any  one,  should  have  at  the  foot  of 
that  no  person  is  intended  to  be  served. 

I —  An  original  petition  should  be  filed  either  when 
,  or  on  the  return  of  the  order  to  show  cause,  or  on 
►n  pursuant  to  notice. 

riginal  petition  has  been  lost  from  the  files  of  the 
the  petitioner's  fault,  and  no  copy  can  be  had,  the 
w  petition  should  be  allowed.** 

0  show  cwu8e.'\ —  In  proceedings  by  original  petition, 
ow  cause  is  in  the  nature  of  process ;  ^  and  although 
to  be  tested  and  sealed,  m\ist  have  the  substantial 
«sary  to  the  communicating  of  clear  notice  of  what 

lonal  service  is  made  the  petition  is  to  be  served 
r  to  show  cause,  and  the  practice  is  to  express  the 
liring  the  person  served  to  show  cause  "  why  the 
petition  should  not  be  granted/'  and  for  this  purpose 
itained  in  the  petition  should  be  full  and  explicit, 
ion  is  not  personally  served,  as  in  the  case  of  some 
gainst  absentees,  and  in  some  statutory  proceedings, 
;how  cause,  whether  served  personally  or  by  publi- 
state  the  prayer  at  length.®^ 

9  rel.  Adams  v.  Coleman,  41  Hun,  307,  the  court  received  and 
ition  signed  and  verified  by  one  of  the  petitioners,  and  signed 
^ling  themselves   attorneys   for   the  petitioners,  where   from 
was  impracticable  for  all  to  sign  and  verify. 
Moore,  100  U.  S.  208. 

[)f  this  volume;  Matter  of  Lima,  etc.,  R.  R.  Co.,  68  Hun,  253, 
167. 

I^roluaite  Manganese  Co.,  29  Hun,  429,  3  Civ.  Pro.  Rep. 
lolding  that  under  the  provisions  for  voluntary  dissolution  of 
ich  requires  the  citation  or  order  to  show  cause  to  express 

1  Civ.  Pro.,  i  2423),  one  which  merely  referred  to  the  petition 
ot  being  served  nor  published),  was  not  suflacient  to  give 
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.    17.  Amending  petition.] — Original  petitions,  except  in 
I'aRes  where  they  are  special  and  statutory  and  in  derogati< 
common  right,  are  within  the  general  power  of  amendment 
fieesed  by  the  courts  of  record;  and  when  a  petition  is  filed  in 
of  a  bill,  it  is  even  amendable  in  form  into  a  bill,  if  a  bi 
complaint  be  necessary,*'  provided  the  parties  are  before  the 
and  have  interposed  no  objection   to  jurisdiction.     But  u 
serious  delay  would  be  saved  by  amending,  the  better  pri 
is  to  allow  the  petition  to  be  withdrawn,  or  deny  it  without 
judice,  and  leave  the  party  to  proceed  regularly  by  action, 
in  respect  to  special  statutory  proceedings,  the  same  large  p 
of  amendment  has  been  extended  by  statute  to   the  prin 
courts  in  New  York®®  which  the  statute  gives  to  them  and  o 
of  record  generally  in  respect  to  other  special  proceedings 
actions.** 

18.  Second  use.] — A  petition  once  used  may,  after  the 
ceedings  thereon  have  been  set  aside  for  want  of  jurisdictio: 
used  again  in  making  a  second  application  ;^  but  it  is  the  I 
practice  to  have  it  re-verified  if  practicable. 


19.  Joining  and  severing.] — Several  persons  united  in  i 
est  may  join  in  one  petition  upon  the  same  principles  that 
mns  so  united  may  join  in  one  action. 

So  the  court  may  allow  joint  petitioners  to  sever,*  on  such  t 
as  it  may  deem  just;  and  a  separate  petition,  filed  pursuai 
such  leave  and  for  the  same  cause,  may  be  deemed,  in  fur 
ance  of  justice,  a  continuation  of  the  ori^nal  proceeding,  ! 
to  save  rights  acquired  rather  than  a  fresh  and  indepei 
proceeding.* 

07  Petition  of  Baptist  Church,  51  N.  H.  424. 

08  The  Supreme  Court,  County  Courts,  and  N.  Y.  City  Court.      N.  Y. 
Civ.  Pro.,  §  3347,  subd.  6. 

09  N.  Y.  Code  Civ.  Pro.,  §  721,  723.      See  Rogers  r.  McLean,  11  Ab 
444;  Van  Wyck  r.  Hardv,  id.  473. 

1  Matter  of  Davis,  10  Daly,  31. 

2  Even  when  the  proceeding  was  special  and  statutory,  the  general 
of  the  court  to  mould  its  own  proceedings  was  deemed  applicable,  an 
joinder  was  allowed  to  be  cured  bv  allowing  a  severance.      Matter  of 
bach.  97  N.  Y.  601,  rev'g  33  Hun,  13G. 

3  Id.     So  held  in  special  statutory  proceedinps  to  vacate  an  assessmen 
In  reversinfj  the  decision  the  Court  of  Appeals  say :      "  Because  the  si 

which  authorized  these  applications  did  not  itself  provide  for  amendi 
it  does  not  at  all  follow  that  the  court  to  which  the  petition  was  pre* 
had  not  control  of  its  own  practice,  and  had  no  power  to  treat  the  gi 
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g  in  new  parties,^ — The  equitable  power  of  the 
in  third  persons  and  make  them  parties,  when  a 

mination  of  the  controversy  before  it  cannot  be  had 

presence,  applies  to  proceedings  by  petition;*  and 
principle  the  power  of  amendment  in  the  striking 

applies. 

] — There  are  no  settled  rules  as  to  the  form  of 
8  on  the  part  of  those  brought  in  by  original  pe- 
principles  applied  are  the  same  which  regulate  the 
lemurrers  and  answers  in  actions  of  an  equitable 

recent  practice  these  principles  have  been  extended 
Ds  in  special  statutory  proceedings.' 
petitions  addressed  to  the  general  equitable  power 
;eneral  jurisdiction,  a  demurrer,  answer,  or  motion 

want  of  jurisdiction  should  be  entertained  upon 

ciples  as  in  the  case  of  an  action,  and  even  with 

In  an  answer,  a  denial  of  knowledge  or  informa- 

to  form  a  belief,  as  to  a  fact  alleged  in  the  peti- 
be  regarded  as  putting  the  fact  in  issue.  Indeed 
emitting  the  rights  of  the  answering  party  to  the 

taking  issue  in  any  form,  is  not,  according  to 
ce,  deemed  to  relieve  the  petitioner  from  the  neces- 


istituting  80  many  several  petitions  and  to  permit  the  form 
orrespond.  Many  such  petitions  have  been  presented,  and 
courts,  resulting  in  the  end  in  several  and  separate  orders 
iach  petitioner  from  his  own  assessment.  (Matter  of  Eager, 
The  joinder  in  such  cases  is  at  the  most  but  an  irregularity, 
sraived  or  cured.  It  is  difficult  in  any  view  of  the  subject 
iginal  petition,  whatever  may  have  been  its  defects,  did  not 
ing  proceeding;  and  that  being  so,  and  the  irregularity  cor- 
T  of  amendment  from  which  no  appeal  has  ever  been  taken, 
uite  obvious  that  the  present  petition  should  be  deemed  a 
he  original  proceeding,  at  least,  in  respect  to  the  question 
payment."      Matter  of  Mehrbach,  97   N.  Y.   601,  rev'g  33 

iring  N.  Y.  Code  Civ.  Pro.,  §  452;  Matter  of  Columbian  Ins. 

ace,  Matter  of  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  99  N.  Y.  12, 
n  eminent  domain).  In  that  case  the  court,  without  passing? 
Fhether  the  general  rule  of  pleading  that  a  denial  of  know  I - 
yn  sufficient  to  form  a  belief  applies  to  an  answering  affidavit 
igs,  held  that  if  the  affidavit  was  a  mere  affidavit,  such  an 
>t  a  denial.  If  it  was  an  answer,  it  could  not  avail  as  a 
ic,  because  the  fact  sought  to  be  put  in  issue  was  the  exist- 
ition  which,  under  the  Code,  cannot  be  denied  except  by  a 
a  that  the  company  is  not  a  corporation. 
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fi^  of  giving  some  evidence  in  support  of  his  petition,  i 
quired  at  the  hearing.  An  amendment  of  the  answer,  or  re 
if  necessary  in  such  a  case,  should  be  freely  allowed. 

Proceedings  of  such  a  character  are  not,  like  actions,  fou 
on  strict  l^al  right,  but  are  the  resort  to  a  summary  meth( 
invoking  the  equitable  directions  of  the  court,  and  the  court  i 
bound  to  give  judgment  on  the  pleadings,  or  by  default,  f 
may  leave  even  a  party  who  has  a  good  case  to  his  action. 

In  special  statutory  petitions,  however,  stricter  practice 
reasonably  be  insisted  upon. 

22.  The  hearing.] —  The  conclusiveness  of  the  litigation 
depend,  in  cases  not  touched  by  any  statute,  on  whether  the 
order  is  made  on  default  or  without  opportunity  of  a  hej 
before  the  court  or  referee.  It  is,  therefore,  the  better  co 
wherever  a  conclusive  order  or  decree  is  desired,  and  there 
statute  securing  that,  to  offer  evidence  on  the  return  of  the 
tion  or  to  take  a  reference,  and  in  the  final  order  to  recit 
fact  that  evidence  was  taken. 

It  may  be  that  under  the  N.  Y.  rule,®  allowing  judgme 
be  entered  in  a  certain  class  of  petitions,  the  final  order  \ 
necessarily  have  the  effect  of  a  judgment 

23.  Order  or  decree.'] — The  decision  of  an  original  pei 
k«  embodied  in  the  order  which,  although  it  is  not  a  judg 
within  the  meaning  of  general  provisions  of  the  statute  re] 
to  judgments,  particularly  with  respect  to  appeal  and  new 
it  being  viewed  for  those  purposes  rather  as  an  order,  is  acc< 
much  the  same  effect  and  respect  as  a  judgment,  if  it  be 
taken  not  by  default  nor  on  the  petitioner's  allegations  m( 
but  after  proofs  taken  and  full  opportunity  for  hearing. 

Unless  full  proofs  are  taken  or  opportunity  therefor  give 
a  hearing  before  a  referee  (or  it  may  be  by  issues  framed 
jiiry),''  and  the  order  thereon  is  one  which  might  have  bee 
viewed  by  appeal,  it  is  not  deemed  a  res  judicata  in  the  sen 
which  a  judgment  is.® 

«N.  Y.  Gen.  Rule  No.  27. 
7  N.  Y.  Code  Civ.  Pro.,  §  823. 

SDwight  V.  St.  John,  25  N.  Y.  203.      But  in  any  case  the  motion  mi 
renewed  on  fresh  papers.      Rijr^  r.  Pursell,  74  id.  370,  379. 
See  on  this  distinction,  p.  149  of  this  volume. 
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r.] — The  court  have  inherent  power  to  enforce 
)e  for  specific  relief,  by  proceedings  for  contempt, 
the  payment  of  money,  in  the  same  way  (though 
cases  restrained  by  statute)  or  by  execution.' 
expressly  recognized  by  the  New  York  General 


)9,  p.  252  of  this  volume. 

^don,  42  N.  Y.  155,  it  was  held  that  in  a  statutory  pro- 

le  controversies  between  corporation  receivers  and  debtors 

the  court  was  authorized  to  refer  the  controversy  by  a 
lat  the  referee  "  should  have  the  same  powers  and  be  sub- 
ies  and  obligations  "  as  referees  appointed  by  the  courts  in 
lieir  report  to  be  filed  in  the  same  office,  and  to  be  **  con- 
ts  of  the  parties  if  not  set  aside  by  the  courts/'  this  being 
the  practice  allowed  the  entry  of  judgment  on  a  referee's 

of  course:     Held,  that  an  order  of  judgment  was  proper. 

Llthough  there  is  no  ewpreaa  power  given  to  the  court  to 

on  in  the  matter,  it  is  necessarily  implied.      It  was  the 

I  to  report  to  the  court,  and  the  fact  that  it  was  to  conclude 

Arties,  if  not  set  aside  by  the  court,  concedes  the  existence 

t  it  aside  and  to  hear  an  application  for  such  a  purpose, 

i  of  anv  statutory  regulation  on  the  subject,  the  rules  and 

rt  regulating  like  applications  on  references  in  actions  must 

jct  to  the  provision.     ♦     ♦     ♦    The  object  of  the  statute 

h  a  determination  was  to  enable  a  speedy  settlement  and 

effects  and  property  of  a  dissolved  corporation  to  be  made. 

bove  given  to  it  is  consistent  with  its  provisions,  and  will 

ect.     If,  on  the  other  hand,  the  report  is  only  to  be  con- 

istment  of  the  amount  due,  and  the  collection  of  it  could 

y  a  judgment  in  a  suit  founded  thereon  subsequently  com- 

end  to  delay  such  settlement  and,  to  a  great  extent,  render 
ft 

Mayor,  28  Hun,  320  (proceeding  for  substitution  of  attor- 
*1  deliverr  of  papers ) ,  the  court  say :  "  In  respect  to  the 
he  court  had  power  to  order  the  bank  to  pay  over  the  money 
ition  to  issue  as  upon  a  judgment  therefor,  we  think,  under 

the  power  existed.  The  proceedings  were  commenced  by 
ihalf  of  the  bank.  It  was  addressed  to  the  equitable  power 
ng  to  compel  an  attorney  to  surrender  the  possession  of 

hands,  and  upon  which  he  had  a  lien  for  ^is  compensation, 
ring  to  pay  to  said  attorney  all  siuns  and  amounts  to  which 
)roceeedings  be  adjudged  to  be  entitled  for  his  professional 
irsements.  It  was  accompanied  by  a  bond  given  for  the 
ing  an  immediate  delivery,  without  the  delay  incidental! v 
tain  such  amount.  The  court  directed  the  surrender  of  all 
rhich  the  lien  rested,  and  directed  a  reference  to  hear  and 
Btion  of  compensation,  and  a  trial,  formal  in  its  character, 
ich  referee.  On  the  coming  in  of  the  report  and  its  cou- 
rt undoubtedly  had  power  to  compel  a  compliance  with  its 
iding  the  payment  of  the  money  to  the  attorney  which  had 
o  be  his  due,  and  might  enforce  that  order,  under  General 
irt,  by  the  entry  of  a  judgment  and  the  issuing  of  an  execu- 
)j  the  order  appealed  from,  or  it  might  have  proceeded  to 
by  proceedings  in  the  nature  of  contempt.      It  certainly  is 

the  bank  that  the  court  adopted  the  milder  form,  and  it 
7f  we  think,  to  require  the  attorney  to  proceed  with  the 
md,  although  that  course  might  doubtless  nave  been  taken." 
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Rule/^  which  provides  that  "Any  order  or  judgment  dip 
the  payment  of  money,  or  affecting  the  title  to  proper 
founded  on  petition,  where  no  complaint  is  filed,  may,  i 
request  of  any  party  interested,  be  enrolled  and  docketed  as 
judgments." 

25.  Motion  to  vacaie.'] —  The  court  is  not  deprived  of  its 
over  the  proceeding  by  the  fact  that  it  has  granted  a  final 
It  has  implied  power  to  entertain  a  motion  to  vacate,  alt 
such  motions  are  subject,  of  course,  to  the  restrictions  stai 
the  article  on  "  Motions,"  "  and  ought  also  to  be  subjc 
analogy,  if  not  by  force  of  the  statute,  to  the  principle 
scribed  in  reference  to  motions  to  vacate  judgments." 


FORMS. 


Prooeedinos     bt     Petition     in     ▲ 
Cause  Albeadt  Bbouoht. 

152.  Petition  in  a  cause  pending. 

153.  Title  and   caption  of  a  prelim- 

inary petition  to  the  court. 
184. to  a  judge. 

185.  Affidavit    by    attorney    of    facts 

as  to  previous  application. 

186.  Order   to  show   cause  on  a   pe- 

tition  in  an  action. 

187.  Notice  of  motion  on  petition  in 

a  cause,  used  instead  of  order 
to  show  cause. 

188.  The  same;  a  shorter  form. 

189.  Affidavit  on  motion  for  amend- 

ment of  prayer  of  previous 
petition. 

190.  Order  denying  motion  made  on 

petition  without  prejudice  to 
an  action,  or  with  leave  to 
sue. 

Pboceedinos  bt  Original  Petition. 

191.  Original  petition. 

192.  Prayer  of  a  petition  of  an  offi- 

cer of  court  for  instructions. 

193.  Verification  of  petition. 
194. by  officer. 

196.  Order  to  show  cause  on  orig- 
inal petition,  with  direction 
for  publication. 


196.  Notice  of  motion  for  fina 

on  original  petition. 

197.  Notice   of   motion  by  jo 

titioner  for  leave  to  se 

198.  Order    allowing    joint    p 

ers  to  sever. 

199.  Petition  by  third  person 

allowed  to  intervene  in 
ing  proceeding. 

200.  Order   granting   leave   to 

vene  in  pending  procee 

201.  Notice   of   appearance   o 

inal  petition. 

202. by    petitioner    who 

fected  in  two  capacil 
though  petitioning  only 

203.  Answer   to   original    peti 

204.  The  same;  another  form 

the  proceedings  are  m( 
adjudicate    the    effect 
mitted  facts. 

205.  Answer    (and  appearand 

mitt  ing  rights  to  the  < 

206.  Order  denying  original 

without    prejudice    to 
tion,  or  with  leave  to 

207.  Order     referring     oriffin 

tition,  directing  stating 
count,  and  requiring 
upon  stranger,  and  per 
him  to  intervene  at  his 


10  No.  27. 

11  See  pp.  91-9.5  of  this  volume. 

12  N.  Y.  Code  av.  Pro.,  §§  1282,  1292. 
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lement  of  order  or 
determinatitn  of 

ition. 

disbursements  in. 
on    original    pe- 

for  trustees  to  his 
I  their  value. 


211.  Consent  of  attorneys  as  to  al- 
lowances. 
Final  order  or  decree  on  orig- 
inal petition. 
Request  to  clerk  to  docket  or- 
der as  a  judgment. 
214.  Notice  of  motion  to  vacate  or- 
der made  on  original  petition. 


212. 


213. 


190.— PROCEEDINGS    BY    PETITION    IN    A    CAUSE 
ALREADY  BROUGHT. 


FORM  No.  182. 
Petition  in  «  case  pending.is 
and  cause.'l 

)  Hon.  J.  K.,  one  of  the  justices  of  the]  Supreme 
te  of  New  York :  [giving  full  official  designation]. 
of  A.  B.  [or,  of  the  —  name  of  corporation — by 
lent]  respectfully  shows: 

petitioner  is  [state  relation  to  caiwe].  [Continue 
as  in  an  affidavit ^^  including  reason  for  short 
to  show  cause  in  less  than  eight  days  is  asked  ;^^^ 
hat  no  previous  application  has  been  made}^'] 
'elief  according  to  the  case}'''] 

[Signature.^] 
Ication^^  as  in  Form  No.  193  (behw),] 


8  1-7,  pp.  306-312 

is   a-10,   pp.    312^ 

separate  affidavit 
igraph  108,  p.  129 
;ee  clause  Vlll.  of 
69-171  of  this  Tol- 
ms. 

separate  affidavit, 
p.  116,  of  this  vol- 
rm  No.  185  {he- 
IX  of  Form  No. 
llustrations. 


IT  See      paragraph      5,      p.      311 

{above). 

18  In  Anon.,  Hopkins  Ch.  101,  a 
party  presented  his  own  petition,  as 
solicitor  in  a  cause,  relating  to 
facts  which  had  been  stated  in  other 
proceedings  in  the  cause;  but  the 
petition  was  not  sworn  to.  The 
court  thought  that  there  should  be 
no  exception  to  the  rule,  that  all  pe- 
titions grounded  on  facts  not  imme- 
diately before  the  court  are  to  be 
verified  by  oath. 


Abbott's  practice  asd  foiems. 


FORM  No.  183. 
Titlei9  and  caption  of  «  preliminary  petition  to  the  court 


In  the  matter  of  the  Application  of 
A.  B.,  [state  purpose,  (w]  for  the 
appointment  of  a  guardian  ad  litem 
for  M.  N.,  an  infant. 


To  the  Supreme  Court  of  the  State  of  New  York  [or 
court,  giving  its  full  official  designation]. 


respe 


The  petition  of  ,  of  the  city  of 

shows : 

FORM  No.  184. 

Caption  of  a  preliminary  petition  to  a  }ndse. 

To  Hon.  James  Kent,  one  of  the  justices  of  the  Supreme 
of  the  State  of  New  York  [or  other  court  or  magistrate,  as  a 
The  petition  of  [etc.,  as  above]. 

FORM  Ho.  185. 
Affidavit  by  attorney  of  facts  as  to  previous  applicat]im.si> 

[Underwrite  at  the  foot  of  the  petition.] 

[Venue.] 

J.  S.  S.,  being  duly  sworn,  says,  that  he  is  the  attorney  i 
above  named  petitioners,  F.  H.  C.  and  C.  H.  R.,  and  that  i 
vious  application  has  been  made  for  the  order  or  relief  ask 
in  their  foregoing  petition,  verified  on  the  day  of 

19     ,  [except,  etc.,  stating  facts;  see  p.  171]. 

[Jurat.]  [Signatu 

FORM  No.  188. 

Order  to  show  canse  on  a  petition  in  an  action.21 

[Name  of  Court: — or,  if  a  court  order: — At  a  Special 

etc.,    as    in 
No.  94,  p.  2 
[Title  of  cause.] 
On  the  within  [or,  annexed]  petition  of  A.  B.,  dated 
day  of  ,  19     ,  [siiid  aflSdavit  of  M.  N.,  veri 

said   day],  let  the   [defendant]    above  named  show  caua 


18  The  title  should  indicate  briefly 
the  character  of  the  application,  iij^u- 
ally  giving,  as  well,  the  name  of  the 
petitioner. 


aoSee  N.  Y.  Gen.  Rule«  0 
tice.  No.  25. 

21  See  paragraph  7,  p.  312  I 
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irt  I]  of  this  court,  to  be  held  at  the  County  Court 
trough  of  Manhattan,  on  the  day  of  , 

o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
leard,  why  the  prayer  of  the  said  petition  should 

[See  pp.  113,  122.] 
f  on  or  before  the  day  of  ,  19     , 

it 

ire,  etc.,  as  in  Form  No.  108,  p.  265  (above).'} 

FOEM  No.  187 
m  A  petition  in  a  ctLum,  used  instead  of  order  to  dioir 
CAn8e.22 

2nd  cause.'] 

)tice  that  upon  [the  annexed  petition  of  A.  B.,  the 
a  copy  of  which  is  herewith  served  upon  you], 
be  made  to  this  court,  at  a  special  term  thereof, 
I  city  hall  [or,  county  court  house],  in  the  [town] 
the  day  of  ,  19     ,  at  the  opening 

',  at  o'clock  in  the  noon],  or  as  soon 

iinsel  can  be  heard  [or,  if  the  application  is  to  a 
)  the  court,  to  Hon.  J.  K.,  a  judge  of  the 
,   in  ,   on  the  day  of  , 

^clock  in  the  noon]  for  an  order  granting 

lyed  for  in  said  petition,  together  with  such  other 
ief  as  may  be  just  [with  costs].    [See  pp.  113, 

[Signature  and  office  address  of] 

Attorney  for  [moving  partjf] . 

ley  for  [adverse  party]. 

FORM  No.  188. 
The  same;  a  shorter  form. 
and  cause.] 

hat  on  the  annexed  petition  of  A.  B.,  and  papers 
I  shall  apply  to  ,  at  ,  on  the 


,19 


at 


o'clock  in  the  noon,  for  the 


in  the  said  petition. 

[Signature  and  address  of] 
Attorney  for 

to  person  proceeded  against,  or] 
>mey  for 

22 See  paragraph  7,  p.  312  {above). 
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FOEM  No.  189. 
Affidayit  on  motion  for  amtBdmoit  of  prtvioni  petition.ss 
\,Tith  of  court  and  caiise.l 

A.  B.,  being  duly  sworn,  says  that  it  was  his  intenti 
making  his  petition  herein,  verified  the  day  of  , 

to  ask  [that  he  be  made  a  party  defendant,  and  be  permi 
defend  in  this  action].  That  the  papers  were  prepared  ii 
haste,  and  that  by  inadvertence,  a  request  or  prayer  t 
'effect  was  omitted  from  said  petition,  and  from  the  order  t< 
<5au8e  thereon,  granted  on  the  said  day. 

This  deponent  therefore  prays  that  the  order  to  show 
may  be  amended  in  this  respect,  and  that  the  order  to  be  € 
on  the  decision  of  this  motion  direct  [that  the  said  depon 
made  a  defendant  in  this  action,  and  have  leave  to  answ< 
defend  the  same.] 

IJuraf]  [Siffnatu 

FORM  No.  190 

Order  denying  motion  made  on  petition  without  prejudice  to  an  ad 

with  leave  to  8iie.24 

[Name  of  Court: — or,  if  a  court  order: — At  a  Special 

etc.,  as  in 
No.  94,  p.  2; 

l^Title  of  cause.l 

On  reading  and  filing  the  afiidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  [or  proceed  as  in  Form  No.  107,  j 

(above),  and  after  recitals,  appearances,  etc.:'] 

Ordered,  that  the  said  motion  be,  and  the  same  hereby 
nied   [with  costs],  but  without  prejudice  to  such  action 
petitioner  may  be  advised  to  bring   [or,  with  leave  to  tJ 
titioner  to  bring  such  action  as  he  may  be  advised  again 
daid  ,  alone  or  with  others,  in  respect  to  the  si 

matter  of  said  petition]. 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (abovi 


23  Oranted  in  a  case  where  decision 
had  heen  against  the  petition,  on  the 
^ound  of  this  omission,  but  with 
leave  to  renew  the  motion  or  to  ap- 
ply to  amend. 


24  See 
(odove). 


paragraph      45,     [ 
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H-216.— PROCEEDINGS    BY    ORIGINAL    PETITION. 
FORM  No.  191. 
Origixud  petitioii.25 

preme  Court  of  the  State  of  New  York  lor  other 
\8  full  official  designation^  : 

of  A.  B.  [or,  of  the  company,  by  A.  B., 

respectfully  shows: 

int?®  petition  of  A.  B.  and  C.  D.  shows :] 
itition  of  A.  B.,  on  behalf  of  himself  and  all  others 
ted  and  who  may  make  themselves  parties  hereto 

to  the  expenses  of  these  proceedings,  shows:] 
i  allegations  in  same  form  as  in  a  pleading^]  : 
,  your  petitioner  prays  [here  insert  statement  of 
rection  desired,  or  the  question  to  be  determined^  : 
ng  an  order  to  show  cause"]  And  your  petitioner 
that  the  said  S.  T.  and  XT.  V.,  and  said  W.  X. 
\  executors  of  said  M.  N.,  deceased]  be  directed  to 
on  some  day  to  be  fixed  in  said  order  why  the 

petitioner  should  not  be  granted,  with  such  other 
T  or  judgment  as  may  be  just. 
feree  is  desired  in  any  event,  insert:"]  that  a  referee 

0  take  proof  of  the  facts  alleged  in  this  petition, 
and  state  the  accounts  and  proceedings  of  your 
ich  trustee,  and  to  ascertain  and  report  the  amount 

1  due  your  petitioner  as  such  trustee]. 

le  coming  in  of  such  report,  that  your  petitioner 
[etc.,  according  to  the  case.], 
ay  is  desired,  insert:]  And  that  in  the  meantime, 
ng  and  decision  of  this  petition  [or,  until  the  fur- 
his  court'*]  all  proceedings  on  the  part  of  , 

be  stayed. 

previously  entered  in  the  cause,  that 
service  of  the  petition,  and  of  the 
order  requiring  the  parties  to  the  de- 
cree to  show  cause,  having  been  made 
upon  a  purchaser  of  the  interest  of 
one  of  the  parties  under  the  decree, 
followed  by  full  notice  to  him  of  the 
hearings,  this  was  sufficient  to  make 
him  a  party  to  the  proceeding;  and 
bind  him  by  the  order  thereon  al- 
though he  wns  not  named  in  the 
petition  or  order  to  show  cause. 

81  See    paragraphs    46    and    47,   p. 
233  of  this  volume. 


2-320   (above), 
iph      14,      p.      315 

h  8,  p.  312  (above). 
Etph      19,      p.      316 

)h8  9,  10,  pp.  313, 
{  p.  116,  paragraph 

parties  sought  to  be 
nsion  to  be  had   in 

should    be    named. 

held  in  Savage  r. 
\  277,  in  the  case  of 
le  foot  of  a   decree 


826 


Abbott's  pbactigk  and  fobms. 


[Lasily'l  And  for  such  other  or  further  relief  as  nuiy  b 
[with  your  petitioner's  costs —  or,  and  that  all  expenses  and 
of  this  proceeding  be  paid  out  of  said  trust  estate]. 

[Signature  of  petitioner;  ^  and  if  he  be  an  officer,  adding 
if  a  corporation,  adding,  by  A.  B.,  president] 

FOKM  No.  192. 
Prayer  of  a  petition  of  an  oflioer  of  covrt  for  iDitnictioai. 

Whebefobe  your  petitioner  asks  the  direction  of  the  co 
the  premises,  and  that  such  order  be  made  therein  as  m 
just  [or,  the  instruction  of  the  court  as  to  the  validity  ( 
said  claim  and  the  direction  of  the  court  as  to  your  petiti 
duty  in  the  premises,  together  with  such  further  costs  or 
as  may  to  the  court  seem  just.] 

FORM  No.  193. 
Verification  of  petitioa.n 

[Venue. 'l 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  petitioner 

named ;  that  he  has  read"  the  foregoing  petition  and  knoi 

contents  thereof,  and  that  the  same  is  true  to  the  knowle( 

deponent,  except  as  to  the  matters  therein  stated  to  be**  s 

upon  information  and  belief,  and  as  to  these  matters  he  bell 

to  be  true. 

[Jurat.^]  [Signatu 

FORM  No.  194. 

Verification  of  petition  by  officer. 

[Venue. "] 

P.  T.  R.,  being  duly  sworn,  says  that  he  is  the  presid 
the  company,  the  petitioner  above  named ;  ^  that 

read  [etc.,  continuing  as  in  last  Form.'] 


32  Sec  paragraph  11,  p.  314 
(above), 

33  See  paragraphs  12  and  13,  p.  314 
{above). 

34  The  oath  to  having  read  is  not 
now  deemed  essential  in  New  York. 

85  The  words  "  stated  to  be "  are 
now  UAual  in  practice  in  petitions 
because  required  by  statute  in  the 
verification  of  pleadinga  (N.  Y.  Code 
Civ.  Pro.,  §  525);  but  the  verifica- 
tion of  a  petition  which  omits  them 


is  not,  therefore,  defective,  1 
were  not  a  part  of  the  form  ii 
practice.  But  see  paragraph  IS 

On  these  and  other  questi 
fecting  verification,  see  art 
Verification. 

86  See  Form  15  as  to  the  j 
case  of  a  lunatic,  etc. 

37  This  allegation  is  unn( 
if  the  fact  be,  aa  is  usually  t 
alleged  in  the  petition. 
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FOEM  No.  195. 
Attse  on  origiiul  petition,  with  direction  for  pnblicAtion.88 
Form  No.  315,  post.^ 

and  filing  the  petition  of  A.  B.,  dated  the 
>  19      ,  [and  recite  any  other  papers  in  the  same 
Qotion  of  M.  N.,  attorney  for  said  petitioner, 
at  [naming  the  several  persons  referred  t& 

]  show  cause  before,  this  court  at  a  special  term 
,  in  ,  on  the  day  of  ,  19      , 

in  the  noon,  or  as  soon  thereafter  as  coun- 

rd,  why  the  prayer  of  the  petition  should  not  be 
/  the  order  is  to  he  served  by  publication,  add  and 

the  prayer  in  full]. 

directions  as  to  mode  and  time  of  service,  if  any.] 

ieation  is  ordered,]   That  a  copy  of  this  order  be 
vo  newspapers  published  in  the   [county  of  New 
[New  York  Law  Journal]  and  the  ,  at  least 

week,  for  [six]  successive  weeks  immediately  pre- 
fixed hereby  for  showing  cause.^ 

\ure,  etc,  a^  in  Form  No.  108,  p.  265  (above).] 

persons  to  be  served.] 

FORM  No.  196. 

of  motion  for  final  order  on  original  petition.^ 

!o  present,  on  the  return  of  the  order,  oral  proofs 
I  order  immediately.]  Please  take  notice  that  oa 
he  annexed  [or,  within]  order  to  show  cause,  the 
I  referred  to  will  be  presented  to  this  court  and 
'd  of  the  several  matters  alleged  in  said  petition, 
upon  and  at  said  time  and  place  and  before  the 
)tion  will  be  made  that  the  prayer  of  said  petition 

[Signature  and  address  of] 

Attorney  for 


ti  16,  p.  315(a5ot^). 
truction  of  such  a 
^mputatioTi  of  time, 

le,  on  PUBUOATXOM. 

thus    given    can    be 


inserted  in  the  order  to  show  cause, 
or  the  notice  of  motion  on  the  peti- 
tion. This  might  equally  well  be  nm 
order  to  show  oause  whera  short  no- 
tice is  necessary. 


328  Abbott's  practice  and  forms. 

[Affidavit  of  personal  service  as  in  case  of  Summons.'] 
[Affidavit  of  publication  may  he  adapted  according  to  the 

of  the  order  for  publication  from  affidavit  of  publication  of 

mons.] 

[Affidavit  of  service  to  bring  into  contempt  where  the 
is  of  a  nature  to  justify  that,  should  be  special.  See  Forms 
tinder  Service.'] 

FORM  No.  197 
Title  of  motion  by  joint  petitioner  for  leave  to  sertr.^i 

[Title  of  court  and  proceeding.] 

Sir, —  Please  take  notice,  that  on  the  petition  of  A.  B., 
C.  D.  [naming  petitioners],  dated  on  the         day  of  , 

[a  copy  of  which  has  been  heretofore  served  upon  you],  ai 
annexed  affidavits  of  [stating]  verified  ,.  19     ,  cop 

which  are  herewith  served  upon  you,  a  motion  will  be  ma 
fore  a  Special  Term  [Part  I]  of  the  Supreme  Court  to  h 
in  the  County  Court  House,  in  the  [Borough  of  Manhattai 
the  day  of  >  1^     >  at  10:30  o'clock  in  the  foren< 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  i 
order  allowing  the  several  petitioners  mentioned  in  said  p( 
to  serve  separate  petitions  [to  vacate  or  reduce  the  above  ei 
assessment  on  their  lots  as  mentioned  in  said  petition]  w 
prejudice  to  proceedings  already  had  herein,  and  for  such 
or  further  relief  herein  as  may  be  just  and  proper. 

[Date.]  [Signature  and  address  of] 

Attorney  for 
To 

Attorney  for 

FORM  No.  108. 
Order  allowing  joint  petitioners  to  eever.^s 

At  a  special  term  [etc.,  as  in  Form  N 
p.  266]. 

[Title  of  proceeding.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  .  19      ,  and  the  notice  of  this  motion  dat( 

day  of  ,  19      ,  and  on  reading  the  petition  of 

ing  all  petitioners]  herein  dated  the  day  of  , 

and  after  hearing  M.  N.,  of  counsel  for  said  A.  B.,  in  si 

41  See  paragraph  19,  p.  SIB  {above).     42  See  paragraph  10,  p.  316  (( 
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and  0.  P.,  of  counsel  for  [or,  and  on  read- 

due  proof  of  service  of  notice  of  this  motion,  and 
ng]  in  opposition;  now,  on  motion  of  M.  N.,  at- 

at  the  petitioners  named  in  the  said  petition  of 
re,  be,  and  they  are,  hereby  authorized  and  granted 
their  petitions  and  to  serve  separate  petitions  for 
reduction  of  the  above  entitled  assessment  on  their 
led  in  said  petition  of  J.  W.  and  others,  and  con- 
egations  now  in  said  petition  [without  prejudice 
ngs  heretofore  had  upon  their  said  joint  petition.] 

lure,  etc.,  as  in  Form  No.  108,  p.  265  (ahove).'\ 

FORM  No.  100. 

person  to  be  allowed  to  intervene  in  a  pending  proceed- 
ing.43 

and  proceeding. 1 
reme]  Court  [of  the  State  of  New  York]  : 

of  A.  B.  and  C.  B.  respectfully  shows  [the  facts 
n  which  this  precedent  is  taken  were  stated  os  fol- 

the  day  of  >  19     ,  E.  B.  was,  by  the 

justice  of  this  court,  duly  appointed  guardian  of 
s  for  the  purposes  of  this  proceeding, 
iir  petitioners  are  the  children  of  G.  B.,  who  died 
the  day  of  ,  19      ,  intestate ;  that  they 

ts  and  inhabitants  of  the  Borough  of  Manhattan, 
S'ew  York ;  and  that  said  A.  B.  and  C.  B.  are  yet 
er  the  age  of  14  years,  except  C,  who  is  in  his 
i  that  the  proceedings  hereinafter  mentioned  con- 
ite  estate  of  each  of  said  infants. 

3ur  petitioners  are  the  great-grandchildren  of  said 
1,  and  grandchildren  of  H.  B.,  a  daughter  of  said 
d  intestate  ,19      ,  and  who  was  the  mother 

,  the  father  of  your  petitioners.  That  your  pe- 
that  they  are  each  entitled  to  a  distributive  share 
f  said  T.  T.,  to  certain  moneys  and  property  now 
the  F.  L.  &  T.  Co.,  of  the  city  of  New  York,  as 
trust  fund  and  property,  and  administrator  with 
>d,  of  T.  T.,  deceased. 


|ua11y  well  be  pre- 

petition   by  eitber 

^  cause  or  by  notice 


of  motion.     See  also  paragraph  20, 
p.  317    {above). 


SM 
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IV.  That  they  are  informed  and  believe  that  the  saic 
pany  have  on  deposit  to  the  credit  of  T.  T.'s  estate  an  a 
exceeding  dollars,  and  that  a  payment  or  distribution 
same  has  been  applied  for  to  this  court  by  others  int< 
therein,  and  that  your  petitioners  are  respectively  entitled 
elaim  one-twentieth  of  that  amount,  equal  to  about  ( 
for  each,  as  and  for  their  several  distributive  shares  in  th 
amount  on  deposit  with  the  said  company,  and  that  vo 
titioners  are  advised  that  they  are  necessary  parties  to  thi 
eeeding. 

V.  That  X.  B.,  Y.  B.,  and  Z.  B.,  the  children  of  H.  B. 
hjeretofore  and  without  notice  to  your  petitioners  taken 
eeeding  in  this  court  to  obtain  said  fund  and  claim  the  sj 
the  exclusion  of  your  petitioners,  and  obtained  an  order  rei 
it  to  R.  F.,  Esq.,  to  take  proofs  of  the  allegations  of 
said  petition,  and  have  attended  before  the  said  R.  F.,  and 
out  notice  to  your  petitioners  or  an  opportunity  of  being 
have  submitted  their  proofs  and  requested  the  said  referee  i 
and  report  in  their  favor,  and  the  said  referee  has  made  a 
that  they  are  entitled  to  the  said  fund,  to  the  exclusion  o: 
petitioners,  and  the  said  parties  have  given  notice  of  mot 
have  the  same  confirmed  to  the  F.  L,  &  T.  Co.,  and  the  sai< 
ter  ii«  now  on  the  calendar  of  this  court 

Wherefore,  your  petitioners  pray  that  they  be  allowed  ti 
in  and  be  made  parties  to  this  proceeding,  and  that  thej 
such  other  and  further  relief  as  may  be  proper. 

[Date'].  [Signatu 

[Verification.*^] 
[Move  upon  notice  of  motion,  or  order  to  show  cause. 

FORM  No.  200. 
Order  granting  leave  to  intenrene  in  pending  proceeding.^ 

At  special  term  [etc.,  as  in  Form  ^ 
p.  255]. 
[Title  of  pending  proceeding.] 

The  petition  of  A.  B.  and  C.  B.,  dated  the  day  of 

19  ,  by  their  guardian  ad  litem,  H.  B.,  to  be  made  par 
this  proceeding,  having  been  presented  to  this  court,  ai 
motion  arising  on  the  order  to  show  cause,  granted  by  Mi 


44 Bee  Form  No.  193    [above),  for 
form  of  verification. 


46  See  Forme  Nob.  186,  187,  i 
(above). 
46  See  para^aph  20,  p.  317  ( 
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,  dated  the  day  of  ,  19      ,  why  they 

30  made  parties^  having  come  on  to  be  heard ;  now 
and  filing  the  said  petition  and  order  to  show 
er  hearing  Mr.  M.  N.,  of  counsel  for  said  pe- 
fuardian  ad  litem,  and  Mr.  O.  P.,  of  counsel  for 
nd  Z.  L.,  in  opposition  thereto,  and  Mr.  Q.  R,  ap- 
isel  for  the  F.  L.  &  T.  Co.,  and  consenting  thereto, 
lat  the  said  motion  be,  and  the  same  is,  hereby 
lat  A.  B.  and  C.  B.,  be  and  they  are  hereby  made 
proceeding. 

ceded  in  open  court,  by  all  the  parties  to  this  pro- 
he  paid  last-named  persons  are  children  of  G.  B., 
d  of  II.  B.,  deceased,  and  are  of  the  ages  set  forth 
letition,  it  is  further  Ordered,  that  the  motion  to 
KWt  of  the  referee,  R.  F.,  now  noticed  for  the 
,19      ,  stand  over  to  the  day  of  , 

ture,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

FOKH  No.  201. 
otice  of  Appearance  on  original  petition.47 

and  proceeding.] 

notice  that  the  above  named  Y.  Z.  appears  in  this 
d  that  I  am  retained  and  appear  for  said  Y.  Z., 
nand  that  service  of  all  papers  herein  be  made  on 
,  No.  street,  in  the  city  of 

[Signature  and  office  and  Post  Office  address] 
],  Attorney  for  Y.  Z. 

Bey  for  petitioner. 

FOKH  No.  202. 
ance  by  petitioner  who  is  affected  in  two  capacities,  al- 
though petitioning  only  in  one.4S 

and  proceeding.] 

notice  that  A.  B.,  as  executor  of  the  last  will  and 

4.  N.,  deceased,  appears  in  this  proceeding,  and 


appearance,  saving 
sdiction  of  the  per- 

KARA17CB,  poat. 

!Cording  to  the  doc- 
»,  be  held  bound  in 
y  the  order,  if  the 


petition  showed  his  interest;  but  for 
his  own  protection  it  is  the  safer 
-practice  to  appear  expressly  in  any 
capacity  in  which  he  is  concerned, 
but  in  which  he  cannot  appropriately 
petition. 
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that  I  am  retained  as  attorney  for  him  therein,  and  demai 
all  papers  in  this  proceeding  be  served  on  me  at  my  offic 
street,  in  the  city  of 
[Date,  signature,  and  addresses  as  in  last  Form.l 

FOSM  No.  203. 
Answer  to  orisinal  petition.^ 

[Title  of  court  and  proceeding.'] 

I,  the  undersigned,  Y.  Z.,  appearing  by  M.  N.,  my  attonu 
[separately]  answering  the  petition  of  A.  B.  in  the  above  e 
matter, 

I.  Deny  [as  in  a  pleading']. 

IT.  As  to  the  allegation  in  said  petition  that  [etc.],  '. 
no  knowledge  or  information  sufficient  to  form  a  beliei 
therefore  deny  the  same.]*^ 

III.  [State  any  new  matter  desired.] 

IV.  I  object  and  allege  that  the  court  did  not  have  ji 
tion  to  make  the  order  herein,  dated  ,19  ,  etc. ; 
object  and  allege  that  the  said  petition  [does  not  conform 
statute  in  the  following  particulars,  stating  them], 

V.  I  annex  hereto,  marked  "A"  and  "B,"  respective 
will  of  said  O.  P.,  and  the  judgment  referred  to  in  said  p 
and  make  them  a  part  of  this  my  answer  herein. 

Wheeefoee,  T  demand  that  the  said  petition  and  the  p 

ings  thereon  be  dismissed  with  costs. 

[Date.]  [Signati 

[Verification  as  in  Form  No.  193,  p.  326  (above),  »ubst 

answer  for  petition,  etc.] 

FORM  No.  d04. 

The  same;  another  form,  where  the  proceedings  are  merely  to  adjvdi 
effect  of  admitted  facts. 

[Tifle  of  court  and  proceeding.] 

Y.  Z.  [appearing  herein  by  O.  P.,  his  attorney,  and]  i 
ing  the  petition  of  A.  B.,  in  the  above  entitled  matter  adn 
facts  herein  stated  to  be  true,  and  claims  that  he  is  entitlec 
state  the  relief  ashed  for,  if  any.] 

40  S<»e  paragraph  21,  p.  317(a6ot?e).      Code,  ought  to  be  inserted  ii 
soThiH  bracketed  clause,  which  is      denial   in  an  answer  to  an 
Biiperfluous  in  a  pleading  under  tl.e      petition. 
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s,  the  said  Y.  Z.  prays  for  an  order  that  [state  t7], 
>r  further  relief  as  may  be  just  [and  for  his  coste 
ling]. 

jnaiure  and  verification  as  in  last  Form.'} 


FORM  No.  205. 
1  (and  appearance)  inbmitting  rights  to  the  court 

't  and  proceeding.} 

ereby  appears  in  the  above  entitled  proceeding  by 
jd  as  her  attorney,  and  submits  her  rights  therein 
on  of  this  court 

[Signature.] 

FORM  No.  906. 

Iginal  petition  without  prejudice  to  an  action,  or  with  leave 
to  8ue.62 

At  a  Special  Term  [etc.,  as  in  Form  No.  94, 
p.  255]. 
xding.} 

and  filing  the  petition  of  T.  A.  D.,  dated  the 
19      ,  and  [here  recite  proceedings  had;  see  Forms 
1],  and  after  hearing  C  T.  W.,  of  counsel  for  the 
S.  R.y  of  counsel  for  ,  in  opposition,  and  due 

iving  been  had  thereon:  Now,  on  motion  of  S.  & 
for  : 

lat  said  petition  be,  and  the  same  hereby  is,  denied 
]  [on  the  ground  of  —  stating  it,  if  desired^}  and 
dice  to  any  action  that  may  be  brought  by  the 
cvhich  he  may  seek  the  same  relief  demanded  in 
r  any  part  thereof  [or,  with  leave  to  said  petitioner 
action  as  he  may  be  advised  against  said  ]. 

ifure,  etc.,  as  in  Form  No.  108,  p.  265  (above).} 


ph  21,  at  page  317 

>h  45,  p.  232. 
this  volume. 
Vhitney,  116  U.  S. 
Id:  "The  judgment, 
ough  it  contains  a 
le  courts  *  opinion 
jurisdiction  of  the 
id  of,'  is  a  general 
ising    the    petition. 


with  costs,  which  could  not  hnvc  been 
awarded  upon  a  judgment  of  dismis- 
sal for  want  of  jurisdiction.  (Mayor 
r.  Cooper,  6  Wall.  247:  Elk  r.  Wil- 
kins,  112  U.  S.,  94,  98.)  The  writ  of 
error  brings  in  question  the  judg^ 
ment,  not  the  opinion,  of  the  court 
below.  If  the  petition  was  rightly 
dismissed  for  any  reason,  •  •  •  • 
the  judgment  mu^t  be  affirmed.'' 
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FORM  No.  807. 
(Mtr  reftrxiBf  origiiul  petitton,  dincting  sUting  of  accomtt  and  k 
Botioe  to  ftranger,  aad  him  permitting  to  intervene  at  Us  epti 

At  a  Special  Term  letc,  as  in  Form  I 
p.  255]. 

[Title  of  proceeding^] 

This  matter  coming  on  to  be  heard  upon  the  petition 
above  named  E.  T.  G.,  dated  the  day  of  ,  19 

the  order  to  show  cause  granted  thereon  by  Mr.  Justice 
B.,  dated  on  said  day,  and  returnable  on  the  day  of 

19  ,  and  on  proof  of  the  due  and  timely  service  of  said 
to  show  cause,  together  with  a  copy  of  the  said  petition,  up 
said  [naming  persons]^  and  upon  the  answer  to  said  petit 
R.  G.  and  O.  G.,  dated  the  day  of  ,  19     ,  [o\ 

recitals]  ; 

And  after  hearing  Mr.  G.  G.  D.,  of  counsel  for  said  petil 
Mr.  G.  G.  K.,  of  counsel  for  the  said  R.  G.  and  O.  G., 
dividuals;  Mr.  J.  B.  P.,  of  counsel  for  H.  G.  G.,  and  1 
M.,  of  counsel  for  E.  T.  G.,  as  one  of  the  trustees  of  J.  B.  < 
ceased: 

Ordered — I.  That  it  he  referred  to  W.  H.  D.,  of  the  < 
,  counselor-at-law,  as  sole  referee,  to  take  proof  of  th< 
alleged  in  the  said  petition,  and  [to  make,  take,  and  sta 
accounts  and  proceedings  of  the  said  E.  T.  G.,  as  such  t 
and  to  ascertain  and  report  the  amount  of  commissions  d 
said  petitioner  as  such  trustee]. 

II.  That  the  said  referee  report  to  this  court,  with  al 
venient  speed,  upon  the  matters  referred  to  him  by  this 
and,  upon  the  coming  in  of  the  said  referee's  report,  thii 
ter  be  brought  on  for  further  hearing,  and  such  further 
and  decree  may  be  made  as  to  the  court  shall  seem  jue 
proper. 

[III.  That  M.  N.  be  given        days'  notice  of  the  heari 
said  reference,  and  be  permitted  to  appear  and  be  heard 
upon  and  make  himself  a  party  to  these  proceedings,  if 
elect] 

[Dale,  signature,  etc.,  as  in  Form  No.  108,  p.  265,  (dbovi 

[For  Proceedings  on  the  Reference,  see  Forms  tender  I 
EWCES  AND  Issues.] 
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FOKH  No.  208. 

lent  of  order  or  decree  upon  determination  of  orifinal  pe- 
tition. 

and  proceeding.'] 

notice  that  a  proposed  order  [or,  decree]  of  which 
3  a  copy,  will  be  presented  for  settlement  to  Mr. 
at  his  chambers  at  the-  [CkHHvty  Court  House]  in 
of  Manhattan],  on  the  day  of  ,  19      , 

ock  in  the  noon  of  that  day. 

[Signature  and  address  o/], 

Attorney  for 

of], 
tomey  for 

FWH  No.  200. 

>  diabnraements  in  proceedings  on  original  petition.M 
t  and  proceeding.] 


f  said  city,  being  duly  sworn,  says: 

f  the  firm  of  M.  &  N.,  who  are  the  attorneys  of 

upon  his  accounting  herein.  The  following  dis- 
ve  been  actually  made  or  incurred  herein  on  tiie 
L.  B.,  except  tJiose  hereafter  necessarily  to  be  in- 
»se  deponent  believes  to  be  correctly  stnted ;  tliat  the 
lich  fees  are  charged  as  incurred  were  necessarily 
1  no  charge  for  a  copy  of  a  document  is  made  herein 
b  as  were  actually  and  necessarily  used  or  neces- 

for  use: 

copy   order    $  10 

84 

bing  referee's  report 16  08 

fees 175  00 

hing  order  to  show  cause  why  ref- 

j  report  should  not  be  confirmed 1  31 

g  deeds  to  purchaser  of  trust  prop- 

2  35 

Igments 3  75 

her  on  closing  sale 3  50 

3  04 

.8,  not  taxable  under   statute,  are  allowable  as  "trustee's 
costs." 
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Cancelling  lis  pendens  and  certified  copy  order  $  ( 

Printing  proposed  decree 20  1 

Clerk's  fees  on  filing  decree 1  ( 

Certified  copy 2  [ 

Clerk's  trial  fee 1  ( 

Total $231  ( 

[JuraLI  [Signah 

FORM  No.  810. 
AffidaTlt  by  comiael  for  tmsteea  to  bia  aerrice^  and  tlidr  rait 

ITitle  of  court  and  proceeding.'] 
M.  N.,  being  duly  sworn,  says : 

I.  That  he  is  an  attorney  and  counselor-at-law,  and  a  n 
of  the  firm  of  M.  &  N. 

IT.  That  on  or  about  ,  19     ,  he  was  retained  as  < 

for  A.  B.,  the  trustee  of  the  estate  of  H.  J-,  to  defend  an 
brought  by  M.  B. ;  that  deponent  prepared  and  caused 
served  an  answer  for  said  trustee  and  attended  generally  i 
suit  on  his  behalf.  That  said  cause  was  placed  on  the  ct 
for  trial,  and  preparation  for  same  was  made  by  deponei 
the  plaintiff  finally  discontinued  same  before  trial. 

III.  That,  with  the  exception  of  the  sum  of  dollar 
on  account,  the  said  trustee  has  never  paid  any  other  sum 
ponent  or  his  firm,  on  account  of  the  services  so  rendered 

IV.  That  deponent  verily  believes  that  the  charge  m 
the  annexed  bill,  viz.,  $  .  ,  is  a  reasonable  and  a  proper 
for  the  services  rendered  to  the  said  trustee  in  the  said  sui 

V.  During  the  past  ten  years  deponent  has  been,  at  y 
times,  consulted  by  said  trustee,  and  has  advised  him  with 
ence  to  his  duties  in  discharging  his  trust;  that  also  a] 
hereto  is  an  itemized  statement  showing  the  nature  and  chi 
of  such  services;  that  deponent  has  never  received  any  C( 
sation  therefor,  and  that  in  his  judgment  the  charge  of  $ 
for  such  services,  is  a  reasonable  one. 

[c/urcrf.]  [Signah 

[Bilh  of  items  annexed.] 
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FORM  No.  211. 
Conaent  of  attonwys  as  to  allowaBcea.u 

and  proceeding.'] 

state  distributed  upon  this  accounting  amountd  to 

taking  into   consideration   the   different   interests 

3  submit  that  the  following  would  be  a  fair  and 

tionment  of  allowances  herein : 

'esenting  A.  B.,   the  accounting  trustee,  $       , 

lenting  one-half  the  estate,  $         , 

[Signature  of  attorneys.] 

FORM  No.  212. 
nal  order  or  decree  on  original  petition.M 
Form  No.  315.] 

of  A.  B.,  in  the  above  entitled  matter,  bearing 
lay  of  ,  19      ,  having  been  duly  presented  to 

lie  day  of  ,  19      ,  and  an  order  hav- 

ipon  duly  made,  directing  [or,  the  parties 

petition]  to  show  cause  at  a  special  term  of  this 

at  the  County  Court  House,  in  the  city  of  [  ] 

ay  of  ,  19      ,  why  the  prayer  of  the  pe- 

not  be  granted ;  and  the  said  order  to  show  cause 
turned  with  proof  of  the  due  and  complete  service 
3r  with  a  copy  of  the  petition  on  [names]  y  they 
parties  interested  in  this  proceedinj?  and  to  whom 
o  show  cause  is  directed  by  name;  [where  publica- 


lation  as  this  as  to 
the  parties  consent- 
^ho  did  not  appear 
or  unite  in  the  con- 
K  Sherman,  87  N.  Y., 
sy:  "The  trustees 
e  aUowed  their  reas- 
for  rendering  and 
unts,  but  the  coun- 
r  parties,  who  at- 
t  the  interests  of 
e  accounting,  should 
ipective  clients  for 
n,  and  we  are  not 
ar  principle  whereby 
ties  are  entitled  to 
her  to  pay  counsel 
incur  on  their  own 
tection  of  their  per- 

22 


sonal  interests.  Where  all  the  par- 
ties appear  by  counsel,  it'  may  be 
very  well  for  them  to  agree  to  make 
a  common  burden  of  these  expenses, 
and  have  them  paid  out  of  the  com- 
mon fund,  for  they  are  compensated 
for  what  they  thus  contribute  toward 
the  expenses  of  the  others  by  being 
relieved  in  parC  of  those  they  have 
incurred  for  themselves.  But  when, 
as  in  the  present  case,  one  of  the 
parties  has  not  litigated  the  accounts, 
and  receives  no  allowance  for  ex- 
penses or  services  of  counsel,  he 
should  not  be  compelled  to  contribute 
to  the  counsel  fees  of  those  who  chose 
to  litierate." 

06  See  paragraphs  22,  23,  p.  318. 
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tion  was  AaJ]  and  on  reading  and  filing  due  proof  by  t 
davit  of  ,  verified  the  day  of  ,  19 

notice  of  the  order  herein,  requiring  all  persons  interested  [ 

to  show  cause  before  said  referee  why  said 
should  not  be  ],  had  been  duly  publi^ed  for  tl 

and  in  the  manner  required  by  law  and  by  order  of  this 
and  upon  the  return  day  of  said  order  to  show  cause  t] 
petitioner,  A.  R,  having  appeared  herein  by  his  attorn 
N. ;  C.  D.,  as  executor  of  the  last  will  and  testament  of 
deceased,  having  appeared  by  A.  M.,  his  attorney,  and 
having  appeared  in  person,  and  G.  H.,  having  appeared  by 
his  attorney,  [and  no  one  else  having  appeared  in  this  pro< 
in  person  or  by  attorney,  and  the  said  C.  D.,  as  execi 
aforesaid,  having  interposed  to  said  petition  an  answei 
the  day  of  >  1^     >  [requesting  proof  of]  the 

tions  of  said  petition,  and  no  one  else  having  answered 
form. 

[Recital  of  reference'}  And  the  matter  having  duly  com 
be  heard  upon  said  return  day,  and  an  order  of  this  cour 
ing  date  the  day  of  ,  19      ,  having  been  dul; 

and  entered  in  this  proceeding,  whereby  it  was  referred  to 
counselor-at-law,  to  take  proof  of  the  inaterial  facts  alk 
the  petition  [and  to  make,  take,  and  state  the  accounts  a] 
ceedings  of  said  A.  B.,  as  such  trustee,  and  to  ascertain 
port  the  amount  of  commissions  due  the  petitioner],  and 
port  upon  all  the  matters  so  referred  to  him,  and  the  said 
having  been  attended  by  the  counsel  for  the  several  and 
tive  parties  to  this  proceeding,  and  having  proceeded  to  a  1 
of  the  matters  referred  to  him,  and  it  appearing  from 
port  of  said  referee  that  all  the  material  facts  alleged 
petition  are  true,  and  that  said  referee  has  taken  and  sta 
accounts  of  the  said  trustee ; 

And  the  said  referee's  report,  together  with  the  testimon; 
by  him  under  the  said  order  of  reference,  and  the  exhibi 
ing  been  duly  filed  in  the  office  of  the  clerk  of    '  , 

day  of     .  ,19        [with  the  account  of  the  j 

ings  of  said  trustee  and  the  vouchers  thereto] ,  and  upon  tl 
ing  in  of  said  referee's  report,  the  matter  having  been  1 
on  for  further  hearing  before  this  court  upon  a  motion  f 
firmation  of  said  report  and  for  a  final  decree  herein,  up 
notice  to  all  the  parties  appearing  herein. 

Now,  upon  reading  and  filing  the  notice  of  said  motioi 
the  day  of  ,19      ,  and  upon  the  papers  ai 

ceedings  hereinbefore  recited,  and  after  hearing  Ttf.  U".,  o 
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I  petitioner,  in  support  of  the  motion  for  confirma- 
jport,  and  A.  M.,  of  counsel  for  C.  D.,  as  afore- 
*t  of  the  claim  set  up  in  his  said  answer,  and  due 
iving  been  had,  and  this  court  having  duly  ren- 
3ion  in  writing  herein  in  favor  of  the  said  pe- 

the  claim  set  forth  in  the  answer  of  said  C.  D. ; 
ore,  upon  said  decision  and  upon  all  the  papers 
sedings  heretofore  had  herein : 

ORDERED,  ADJUDGED,  and  DECREED,  that  the  Said 
t,  filed  herein  on  the  day  of  ,  19     , 

le  is  hereby  ratified  and  confirmed  [and  the  excep- 
re  hereby  overruled  —  and  so  on,  stating  the  relief 
,  thus:'\ 

the  petitioner]  recover  of  Y.  Z.  the  sum  of 
1    by    the    referee],    together    with  dollars, 

agreed  upon],  amounting  together  to  dollars, 

hereon  from  the  day  of  ,   19     ,  to 

anting  altogether  to  dollars. 

to  dockef]  It  is  further  ordered,  and  the  clerk 
8  hereby  directed  to  enroll  the  papers  herein  and 
nent,  in  favor  of  said  A.  B.  against  said  Y.  Z., 
f  [and  that  said  A.  B.  have  execution 

herefor"^]. 

d  that,  pursuant  to  §  3240  of  the  Code  of  Civil 
ts  of  this  proceeding  be  and  are  hereby  awarded 
lers,  to  be  taxed  by  the  clerk  at  the  same  rates 
milar  services  in  an  action,  and  to  be  paid  by 
3ut  of  the  fund.] 

ipply  for  further  directions']    And   it  is   further 
either  party  hereto  may,  at  the  foot  of  this  order, 
ourt,  if  so  advised,  concerning  any  matter  in  or 
controversy  herein  [not  disposed  of  hereby]. 
Enter, 

[Initials  of  name  and  title  of 
judge.'] 

FOKH  No.  213. 
test  to  clerk  to  docket  order  as  a  judgment's 

the  county  of  [or,  of  the  court] 

iket  the  within   [or,  annexed,  or,  foregoing]   final 

where  disobedience       Not  necessary  when   the  final   order 
be    punished    as  'a       contains    an    absolute    direction    to 
docket,    and    it    is    broujrht    to    the 
5en.   Rules  No.   27.      clerk's  notice. 
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order,  as  a  judgment,  in  the  sum  of  dollars,  against 

therein  named  [or,  where  there  are  several,  may  say  —  i 
the  persons  below  named  for  the  sums  set  opposite  their  ree] 
names  —  giving  list  below'}. 

[Date.l  [Signature  and  address  of]^ 

Attorney  for 

FORM  No.  814. 
Notice  of  motion  to  racate  order  made  on  original  petition.^ 
[Title  of  court  and  proceeding.} 

Please  take  notice  that  upon  the  petition  of  C.  C.  1 
A.  P.  P.,  as  trustees  of  the  P.  M.  Co.,  and  the  schedules 
annexed,  dated  and  sworn  to  in  the  above  entitled  mati 
the  day  of  ,  19     ,  and  upon  the  order  mi 

reading  and  filing  the  said  petition,  at  a  Special  Term  < 
court,  dated  and  entered  on  the  day  of  ,  19 

upon  the  annexed  affidavit  of  P.  W.,  verified  the  < 

,19     ,  a  motion  will  be  made  at  a  Special  Term 
court,  to  be  held  at  the  [court  house]  in  the  [city  of 
on  the  day  of  >   19,  at  the  opening  of  the 

on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
order  vacating  and  setting  aside  the  said  order,  dated 

,19  ,  on  the  ground  of  want  of  jurisdiction 
court  to  make  the  same,  and  on  the  ground  that  [stating  g 
of  irregularity},  and  for  such  other  or  further  relief  as  i 
just,  with  the  costs  of  this  motion. 

[Date,}  [Signature  of}y 


To  [address  of}. 

Attorney  for  petitioner 
[and  other  parties.} 


Attorney  for 


nSee  paragraph  25,  p.  320  (above). 
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ARTICLE  XIX. 

Publication. 

ales  applicable  to  the  advertising  of  legal  notices,  as  are 
ent  kinds  of  proceedings,  are  here  stated.  As  the  prin- 
of  the  law  are  substantially  the  same  in  respect  to  adver- 
of  notice  of  ministerial  and  administrative  proceedings, 
n  such  proceedings  have  been  freely  annotated  (indicating, 
ture)  whenever  it  has  seemed  that  they  should  afford  a 
parity.] 


H,  AND  PBBIODICITY. 

judicial    authority 

'  the  object  of  the 

J  to  future  proceed- 
stion      by      weekly 

mber  of  days. 

0   various    proceed- 


ng  to   future   pro- 

blication« 

eks  or  months  im- 

hing  implied  rather 

^ed. 

printer. 


IHEWSPAPEB. 

taper. 


18.  Selection  of  language. 

19.  —  place   of  publication. 

20.  — Sunday  paper. 

21.  State  paper. 

III.  Obdeb  to  pubush. 

22.  The  order  for  publication. 

23.  The  direction. 

IV.  The  publication. 

24.  Contents  of  notice  published. 

25.  Changes  or  amendments  pending 

publication. 

26.  — edition. 

27.  — supplement. 

V.  Pboop  of  publication. 

28.  Statutory  proof. 

29.  Who  may  make  affidavit. 

30.  — certificate. 

31.  Contents    of   affidavit    or    certifi- 

cate. 

32.  — form. 

33.  Amending  proof  of  publication. 

34.  Collateral  attack. 
FoBM. 

(215)  Affidavit  of  publication ;   com- 
mon form. 


NATURE,  LENGTH,  AND  PERIODICTTY. 

or  judicial  authority  necessary.'] —  Notice  of  legal 
ven  by  advertisement  or  publication,  is  ineffectual 
ed  by  statute  or  by  the  court 
I  universally  acknowledged  principle  that  the  mode 
juch  a  statute  or  direction  of  the  court  must  in  all 
ntially  observed,  and,  if  jurisdiction  depends  upon 
it  be  strictly  observed.** 


rder  made  required,  by  clerical  mistake,  a  longer  advert ise- 
itute  required,  held,  that  the  decree  was  not  irregular  if  the 
mplied  with  the  statute,  although   it  did  not  include  the 
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Probably  more  futile  judgments  and  defective  titles  h 
suited  from  inexactness  in  the  terms  in  which  such  dii 
have  been  given,  or  in  the  manner  in  which  they  have  b< 
derstood,  than  from  any  other  one  cause. 

Since    the    practitioner    and    the   conveyancer    have   fi 
oeciK^itai  to  consider  the  sufficiency  of  publication  under 
forms  of  direction,  we  will,  while  stating  the  practice  as 
lication  under  the  form  of  statute  or  rule  now  most  cc 
advert  to  the  principal  other  forms,  and  the  principles 
struction  applicable  in  questions  of  doubt 

2.  Materiality  of  the  object  of  the  notice.l —  The  cardim 
ciple  for  interpreting  the  various  directions  as  to  time  < 
lishing  a  legal  notice  lies  in  the  fact  that  some  notices 
only  to  the  past,  and  are  published  to  advertise  all  coi 
that  a  thing  has  been  done.  In  these  cases  justice  requii 
publication  should  be  promptly  made  and  repeated  wit 
cient  frequency  to  give  to  all  a  reasonable  means  of  kno 
Of  this  character,  for  instance,  are  notices  that  the  nan 
corporation  has  been  changed  by  the  court 

Other  notices  relate  to  the  future  and  are  published  t 
that  a  thing  will  be  done  on  or  after  a  day  named,  or  that 
must  be  done  by  the  adverse  party  on  or  before  a  day 
In  these  cases  justice  requires  that  the  notice  should  cor 
long  enough  before  the  day  fixed  or  limited  to  give  rea 
opportunity  to  prepare  and  should  be  followed  with  rea 
promptitude  by  the  opportunity  to  act  Of  this  characi 
instance,  are  notices  that  a  corporation  is  about  to  apply 
court  to  change  its  name. 

A  part  of  the  confusion  in  the  cases  in  the  books  arise 
the  fact  that  a  direction  for  the  latter  class  of  purposes 
notice  of  a  future  event  —  is  often  construed  as  requiring  a 
period  than  the  same,  or  very  nearly  the  same  words  whe 
as  a  direction  for  a  purpose  of  the  former  class. 

Thus,  if  the  law  contemplating  two  weeks'  notice  of  a 
matter  allows  it  to  be  given  by  publication  in  each  of  t 

excess  expressed  in  the  order.      Totten  v.  Stiiyve«»aTit,  3  Edw.  500;  I 
Burnes,  61  Mo.  Apn.  612;   Sellers  r.  Tnlby,  33  Miss.  582. 

So,  where  the  order  desi/^nated  a  time  less  than  the  statute,  co 
with  the  statute  was  held  might  be  supported  bj  amending  the  order, 
r.  Beach,  5  Abb.  Pr.  451. 
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:  is  plain  that  a  notice  published  on  two  successive 
the  act  would  be  done  on  the  Monday  following 
^ation^  would  be  a  literal  compliance  with  the 
lid  give  only  seven  days'  notice,  which  it  would 
Y  to  treat  as  regular.  While  if  the  same  direction 
publishing  notice  that  a  limited  partnership  had 
*  that  a  corporation  had  been  dissolved,  a  literal 
f  the  statute,  by  holding  that  the  act  done  on  a 
advertised  on  the  two  following  Saturdays,  would 
to  any  one,  but,  on  the  other  hand,  the  prompti- 
be  an  advantage. 

3tion  then,  in  case  of  doubt,  is  to  ask  whether  the 
itute  be  to  secure  notice  of  a  specified  length,  as 
ions  of  a  specified  number  and  frequency.®* 


e  statute  required  that  notice  of  a  town  meeting  should  be 
least  two  weeks "  prior  to  the  election,  and  an  election 
868,  and  the  first  publication  of  the  notice  was  April  24, 
iis  was  not  a  compliance  with  the  statute.  "  The  plaiR 
idrews,  J.,  **  is  that  at  least  two  weeks  should  intervene 
ation  of  the  notice  and  the  election.  The  statute  is  not 
blication  in  two  successive  weeks  before  the  election.'' 
ield  V,  Trustees,  70  N.  Y.  28,  32. 

rat.  Bank  v.  Pacific  Nat.  Bank,  11  Abb.  N.  C.  104;  B.  c, 
i  same  court,  in  discussing  the  construction  of  the  pro- 
ode  Civ.  Pro.,  $  440,  as  to  publication  of  summons,  saysi, 
Section  440  provides  for  publication  for  a  specified  time, 
a  week,  for  six  successive  weeks.  The  number  of  weeks  is 
the  number  of  times.  Section  441  declares  that  the  time 
ipon  the  day  of  the  last  publication,  and  section  787,  that 
ication  must  be  computed  so  as  to  include  the  day  which 
period  of  publication.  It  will  be  perceived  that  the  pub- 
[lade  for  a  specified  period  of  time,  and  when  the  statute 
seks,  it  is  obvious  that  this  period  will  not  elapse  prior  to 
t  does  not  provide  for  a  publication  six  times  within  six 
time  not  less  than  once  a  week  for  six  successive  weeks* 
idently  means  rather  more  than  printing  the  notice.  Its 
)tice  by  means  of  the  newspapers,  and  it  cannot  be  claimed 
1  given  for  six  weeks,  before  that  time  expires.  Looking 
visions  referred  to,  it  is  a  reasonable  construction  that  the 
1  six  weeks'  publication,  and  not  six  times  in  six  different 
otherwise,  the  time  would  vary  and  lead  to  confusion,  and 
ht  not  at  all  times  know  when  it  would  expire,  as  the 
be  published  on  the  same  day  in  each  week  (Steinle  v.  Bell, 
.)  171)."  (8.  P.,  McDonald  v.  Cooper,  32  Fed.  Rep.  745; 
3ank,  125  Ind.  381,  9  L.  R.  A.  676,  25  N.  E.  Rep.  558.) 
the  service  of  process  is  made  by  publication,  it  is  of  no 
hat  the  time  of  its  expiration  should  be  fixed  and  certain, 
such  was  the  intention  of  the  provisions  cited  in  reference 

in  the  six  weeks  are  not  required,  though  it  was  thought, 
•,  73  Hun,  179,  25  N.  Y.  Supp.  875,  that  the  statutes  mighi 
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3.  Notice  relating  to  future  proceedings  —  Direction  by 
imblication.'l — The  most  common  and  best  understood 
now  is  to  direct  publication  to  be  made  a  specified  nui 
times  (usually  once  or  twice)  in  each  week,  for  a  specific 
ber  of  weeks  ^  (usually  three  or  six)  immediately  precec 
future  event 

This  form  of  direction  is  generally  held  to  require  two 
viz.  (1),  publication  in  each  of  the  specified  number  o: 
(each  week  being  considered  as  a  definite  portion  of  tin 
Sunday  to  Saturday  inclusive),^  and  (2),  twenty-one  d 
forty-two,  as  the  case  may  be)  before  the  day  fixed.  I 
words,  it  requires  that  the  notice  shall  give  to  one  readir 
the  day  of  first  publication,  three  or  six  weeks'  notice, 
as  that  the  repetitions  shall  present  the  notice  so  many  t 
each  of  the  specified  number  of  weeks.** 

In  Waters  v.  Waters,  7  Misc.  679,  27  N.  Y.  Supp.  1004,  it  was  1 
where  the  first  notice  was  printed  July  14th,  and  the  last  on  Aug 
tliere  had  not  been  a  publication  "  once  a  week  for  six  weeks." 

In  Estate  of  Koch,  19  Civ.  Pro.  Rep.  166,  12  N.  Y.  Supp.  94,  the  s 
was  applied  to  the  publication  of  a  surrogate's  citation. 

Contra,  Calvert  r.  Calvert,  15  Col.  390,  24  Pac.  Rep.  1043. 

In  Doheney  v.  Worden,  75  App.  Div.  47,  77  N.  Y.  Supp.  959,  it 
that  under  a  requirement  of  publication  "  once  a  week  for  six  wee 
the  last  publication,  falling  on  Monday,  which  was  a  holiday,  was, 
account,  made  the  previous  Saturday,  the  statute  was  not  satisfied. 

In  Hagerman  r.  Ohio,  etc..  Savings  Assoc.,  25  Ohio  St.  186,  under  s 
ment  of  notice  of  at  least  thirty  days  before  sale,  in  some  newspape 
that  if  a  weekly  newspaper,  it  shall  be  sufficient  to  insert  it  "  in 
secutive  numbers,"  held,  that  five  full  weeks  need  not  be  allowed,  b 
days,  with  five  insertions,  one  on  the  same  day  of  each  week,  was  c 

«2  A  requirement  that  the  publication  be  made  "  once  a  week  fo 
strued  as  during)  "  four  weeks,"  is  to  be  construed  differently  from  a 
ment  of  publication  "  once  a  week  for  a  period  of  not  less  than  foui 
This  latter  requirement  is  tantamount  to  as  many  days  as  are  include 
such  period.  See  Leach  9.  Burr,  188  U.  S.  610,  47  Law  Ed.  667; 
Homans,  16  How.   (U.  S.)  610. 

63  Ronkendorf  v.  Taylor,  4  Pet.  349,  361.  This  decision  was  disti 
in  I^arh  t'.  Burr,  188  U.  S.  510,  47  Law  Ed.  667,  where  the  requirer 
•*  publication  at  least  twice  a  week  for  a  period  of  not  less  than  foui 
the  court  holding  that  two  publications  for  four  weeks,  each  of  wh 
nienced  Sunday  and  ended  Saturday,  was  not  required.  The  orde 
been  entered  Friday,  Jan.  26,  a  publication  on  that  day,  and  on 
Fob.  2,  6,  9.  13,  16^,  and  20,  complied  with  the  statute.  Steinle  i\ 
Abb.  Pr.    (X.  S.)    171. 

Q*}n  Early  v.  Homans,  16  How.  (U.  S.)  610,  defendant  in  € 
rlninied  under  a  tax  sale,  which  the  trial  court  held  invalid,  because  " 
of  twelve  full  weeks  had  not  intervened  between  the  first  publication 
time  of  sale,  but  only  eleven  weeks  and  four  days.**  The  statute 
Stat,  at  Larpe,  78)  required  publication  **  once  in  each  week  for  at  lea; 
successive  weeks.*'  Held,  that  the  words  "  for  at  least  "  compel  a  < 
tion  that  a  duration  of  the  time  that  there  is  in  twelve  successive  wee 
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suppose  that  on  Dec.  31,  1904,  which  is  Saturday, 
published  under  a  direction  to  give  notice  once  in 
r  three  weeks.  That  advertisement  satisfies  the 
s  to  the  "  once  "  in  that  week.  Let  it  be  repeated 
of  the  two  succeeding  weeks,  that  is  to  say  those 

led.  Any  other  construction  would  not  give  all  the  words 
meaning.  Judgment  in  avoidance  of  the  sale  affirmed. 
Lanning,  12  C.  E.  Green,  70,  held,  that  the  act  in  relation  to 
iicial  sales  of  land,  requiring  notice  to  be  published  **  at  least 
(ssivelj,  once  a  week  next  preceding  the  time  appointed  for 
ed  the  first  publication  to  be  made  four  whole  weeks  next 
ly  of  sale.  Accordingly,  where  for  a  sheriff's  sale  of  mort- 
)n  Feb.  lOth,  the  insertions  were  on  Jan.  15,  22,  29,  and  Feb. 
et  aside,  beoiuse  four  full  weeks  did  not  intervene. 
rs  Fund,  etc.,  Assoc,  v,  Thompson  (Erie  C.  P.,  Pa.),  13  Phil, 
ict  of  1836,  section  63,  which  requires  notice  of  sheriff's  sale 
>  be  advertised,  etc.,  "  once  a  week  during  three  successivi* 

0  such  sale,"  the  first  insertion  was  on  Oct.  23d,  advertising 
12th,  making  but  twenty  days'  notice  from  first  publication. 

Rule  to  stay  made  absolute. 

Whittemore,  1  Cin.  L.  Bui.  109,  judgment  by  default  was 
round  that  the  summons  by  publication  was  irregular.  The 
lication  of  the  summons  "  for  six  consecutive  weeks."  Here 
lublications  in  six  consecutive  weeks.  But  the  default  was 
le  date  of  the  last  publication,  and  not  from  a  day  full  six 
date  of  the  first  publication.  **  Six  consecutive  weeks,"  the 
six  weeks  of  seven  full  days  each. 

;c.,  Soc.  V,  Thompson,  32  Cal.  347,  under  a  statute  which 
cation  of  the  summons  **  once  a  week "  for  **  not  less  than 
he  publication  commenced  Jan.  10  and  ended  Apni  v.    Held, 

three  calendar  months,  and  sufficient.     A  distinction  is  made 

1  class  of  cases  and  where  a  certain  time  must  elapse  before 
when  a  certain  act  is  to  be  done,  as  a  sale.     Judgment  for 

Lackey,  6  Monr.  70,  complainant  had  decree  for  want  oi 
Qswer,  after  service  by  publication.  The  certificate  of  pub- 
ed  Aug.  29,  1818,  and  certified  that  the  publication  *'  com- 
e  first  paper  in  July,  and  ended  with  the  last  paper  m 
Tor,  the  court  said:  The  statute  required  a  publication  for 
ich  has  been  uniformly  construed  to  mean  calendar  months, 
f  the  full  and  complete  time  of  two  calendar  months  will  be 
nent  execution  of  the  order  of  publication.  This  certificate 
fublication  for  two  full  calendar  months.  Therefore  reversed. 
Woodson,  37  Miss.  567,  publication  of  process  in  equity  was 
de  **  once  a  week  for  a  month."  The  proof  showed  a  publica- 
eek  for  five  successive  weeks,  the  first  insertion  being  on 
8  last  on  May  5."  Held,  that  counting  both  dates  of  first 
OS,  but  twenty-eight  days  were  included.  But  one  of  these 
eluded,  which  reduces  the  period  of  publication  to  less  even 
nth,  while  it  is  well  settled  that  when  a  statute  requires  a 
specially  with  reference  to  judicial  proceeedings,  a  calendar 

Decree  pro  confesao  therefore  reversed, 
ih  Wis.  Lumber  Co.,  82  Wis.  141,  51  N.  W.  Rep.  1130,  the 
where  the  statute  required  publication  "  once  a  week  for  six 
"  and  six  publications  were  made  on  the  first  day  of  succes- 
se  was  complete  one  week  after  the  last  publication. 
ion,  27  Tex.  428,  a  justice  had  ordered  publication  for  "  three 
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ending  Jan.  7  and  14,  1905,  respectively.  The  requiren 
once  in  each  week  has  now  been  satisfied,  and,  according  1 
of  the  authorities  already  stated,  the  direction  supposed 
once  in  each  week  for  three  weeks,  the  whole  is  satisfied  1 
struing  for  to  mean  only  in.     Upon  this  view,  the  act  mi 

successive  weeks  previous  to  the  returning "  of  the  writ.  The  pul 
was  nmtlc  Nov.  13,  20,  and  27,  and  jud^nent  by  default  was  i 
on  Dec.  4,  following.  On  certiorari^  held,  that  the  statute  (Oldham  4 
Di;?.,  art.  1103)  which  requires  publication  at  least  three  successiv 
before  the  return  day,  is  not  complied  with  unless  the  full  term  ( 
weeks,  or  twenty-one  days  elapses  between  the  day  when  the  citation 
published  and  the  day  on  which  judgment  is  rendered.  In  this  cas 
nient  could  first  have  been  rendered  on  Dec.  5,  because  the  third  weel 
publication  would  have  expired  with  the  4th.      Therefore  reversed. 

In  Francis  r.  Norris,  2  Miles  (Pa.),  150,  it  was  held  that  section  6 
Act  of  June  10,  1836,  relating  to  executions  —  providing  that  the 
advertisement,  in  the  newspapers,  of  his  sale  of  defendant's  real  e^sta 
be  "  once  a  week  during  three  successive  weeks  " —  requires  that  betv 
date  of  the  first  advertisement  and  that  of  the  sale,  three  whole  wee 
elapse,  s.  p..  Re  Wallace,  2  Pittsb.  145.  Stress  seems  to  have  been 
the  word  **  during." 

In  Evans  r.  Sidwell,  9  Lane.  Bar.  113,  under  the  Act  of  March  2 
prescribing  that  land  taken  in  execution  must  be  advertised  once 
*'for'*  three  successive  weeks:  Held,  that  twenty-one  days  were  r 
The  court  say,  that  the  force  of  the  preposition  "  for  "  here  is  "  during 
successive  week.s.  Had  the  legislature  intended  three  weekly  adverti: 
the  word  "  in  "  would  have  properly  conveyed  that  intention.  Sale  si 
s.  P.,  Smith  r.  Kowles,  85  Ind.  204;  Meredith  r.  Chancey,  69  Ind.  46( 

In  People  v.  Gray,  10  Abb.  Pr.  468,  an  order  in  insolvency  to  she 
on  April  25,  was  published  once  a  week  for  ten  weeks,  commencing  on 
Held,  "  not  once  in  each  week  for  ten  weeks  successively,"  because  on] 
eight  days  intervened;  whereas  the  interval  between  the  first  public^it 
the  preceding  should  not  be  less  than  seventy  days.      Discharge  set  as 

It  was  held  in  Richardson  v.  Bates,  23  How.  Pr.  516,  and  Brod  r.  H( 
3  Abb.  Pr.  ( N.  S. )  396,  that  "  six  weeks,  once  in  each  week,"  require 
two  days. 

In  Jackson  v.  Van  Valkenburgh,  8  Cow.  260,  it  appeared  that  n 
mortgagee's  sale  was  first  published  on  July  27,  and  the  sale  was  r 
Jan.  10,  following.  The  power  of  sale  required, advertisement  for  six 
Held,  that  as  the  first  and  last  days  are  never  reckoned  inclusive,  th 
not  six  lunar  months'  notice  [lunar  months  being  then  —  but  not 
held  sufficient],  and  the  foreclosure  was  irregular. 

In  Anon.,  1  Wend.  90,  it  was  held,  that  ''  once  in  each  week,  for  si: 
successively,"  means  forty-two  days;  but  this  case,  though  distingu 
was  doubted,  by  dicta,  in  21  N.  Y.  150,  153,  as  it  had  been,  previo 
5  N.  Y.  497,  517.  Both  of  these  cases  turned  on  peculiar  statutes;  a 
safer  in  practice  not  to  rely  upon  them  as  guides  in  directing  pubi 
however  well  it  may  be  thought  they  would  serve  to  sustain  a  c 
publication. 

The  latter  view  was  taken  in  Valentine  v.  McCue,  26  Hun,  456,  wl 
N.  Y.  Supreme  Court  in  the  First  Department  unanimously  sustained 
under  section  1678,  when  the  twenty-one  days  were  not  allowed,  but  c 
three  weeks'  repetitions.  The  court,  after  adverting  to  the  settled  t\ 
a  week  is  a  period  of  seven  days  of  time,  commencing  at  twelve  oV 
Saturday  night  and  ending  at  the  same  hour  on  the  following  Saturda 
Lciting  2  Bouv.  Law  Die.  647;  Ronkendorff  r.  Taylor,  4  Pet.  349,  361 
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[ay,  Jan.  16th;  but  this  would  only  give  a  trifle 
j'  actual  notice. 

ties  which  allow  this  construction  concede  that  if 
ring "  or  "  for  the  space  of "  three  weeks  were 
place  of  "  for,"  twenty-one  days'  notice  would  be 


347;  Anon.,  1  Wend.  90;  Steinle  v.  Bell,  12  Abb.  (N.  S.) 
e  period  of  a  week,  therefore,  is  seven  full  days,  and  when 
lirected  to  be  made  twice  a  week  for  three  weeks  it  means 
e  a  period  of  twenty-one  days  before  the  sale,  calculated  by 
:h  of  which  two  publications  shall  be  made,  and  this  shall 
ard  to  the  day  of  the  week  when  the  publication  was  com- 
ecision  has  not,  however,  led  to  a  relaxation  of  the  practice, 
ases,  also,  are  against  holding  a  publication,  which  literally 

statute  as  to  number  and  frequency  of  insertions,  defective, 
publication  is  not  sufficiently  long  previous  to  the  event: 
I,  20  111.  549,  where  a  notice  of  sale  of  mortgaged  premises 
le  decree  to  be  advertised  in  a  newspaper  "  for  three  weeks 

there  were  twenty-one  days  between  the  date  of  the  notice 
e,  and  there  were  nineteen  days  intervening  between  the  first 
le  day  of  sale,  and  there  were  three  publications  of  the  notice, 
hat,  while  it  may  have  been  the  intention  of  the  court  that 
ays  should  intervene  between  the  first  publication  and  the 
ier  would  admit  of  another  construction,  and  as  no  one  was 
B  of  the  court  below,  upholding  the  sale  was  affirmed, 
bllowed  in  Pearson  v.  Bradley,  48  111.  250,  on  a  bill  filed  to 
's  sale  of  land  claimed  by  plaintiff,  on  the  ground  that  the 

was  not  published  for  three  full  weeks  from  the  first  pub- 
r  of  sale.  The  advertisement  was  on  the  4th,  Uth,  and  18th, 
\  20th.  The  statute  (1857)  required  that  notice  shall  be 
iree  successive  weeks^  once  in  each  week,  in  a  newspaper." 
^hority  of  Garrett  v.  Moss  {above),  that  the  notice  was 
ist  be  observed  that  the  law  does  not  require  three  weeks' 
lication  "  for  the  space  of  "  three  weeks.      Decree  therefore 

fue,  55  Me.  190.  Here,  under  the  act  for  abatement  of 
required  notice  thereof  to  be  published  in  certain  newspapers, 
lessively,"  a  notice  was  published  on  the  15th,  22d,  and  29th, 
ch  took  place  on  the  30th.  Held,  that  notwithstanding  the 
ation  was  only  one  day  before  the  hearing,  this  was  publica- 
treeks  successively,"  and  sufficient. 

March,  1  Mass.  247.  Here,  under  section  6  of  the  Act  of 
^viding  that  notice  of  an  administrator's  sale  of  real  estate 
nting  a  notification  three  weeks  successively  in  such  news- 
\dj  that  notice  was  sufiicient,  although  neither  of  the  three 
irty  days  previous  to  the  sale.  The  opposite  construction 
r  in  view  of  the  fact  that  another  former  mode  of  giving 
Fith  this)  was  "  30  days'  public  notice  by  posting." 
followed  in  Dexter  v.  Shepard,  117  Mass.  480,  486.  holding 
plication  of  a  notice  of  a  sale  under  a  power  contained  in  a 
requires  the  notice  to  be  published   **  once   each   for  three 

need  not  be  made  three  weeks  before  the  time  appointed 
he  advertisement   here   was  on  Oct.    16,  23,   and  30,   for  a 

Therefore  the  mortgagor's  bill  to  redeem  was  dismissed. 
liarch,  1  Mlass.  247,  was  also  approved  in  5  N.  Y.  515,  and 
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In  accordance  with  the  other  cases  above  stated  th 
'^  for,"  in  this  connection,  to  be  equivalent  to  "  during," 
practitioners,  acting  under  such  a  direction,  allow  twe 
days,  or  forty-two,  if  six  weeks  are  mentioned,  beginn 
count  on  the  day  after  the  first  publication  and  fixing  the  a 
the  twenty-first  or  forty-second  day  or  a  later  day.  It  i 
to  allow  a  margin  and  fix  a  day  not  before  the  twenty 
day  or  the  forty-third  day  after,  and  exclusive  of  the  fii 
lication,  as  a  safe  and  convenient  rule  for  avoiding  all  dc 

4.   Computing  number  of  days.'\ — In  counting  the  nui 
days,  the  day  of  first  publication  is  to  be  excluded,  and 
of  sale  or  return  day,  or  other  fixed  limit,  or  the  day 
completes  the  full  period  of  publication,  to  be  included.®" 

The  date  of  the  notice  does  not  avail:  the  compute 
from  actual  first  publication.^  When  the  number  of  days 
considered  to  see  that  the  adverse  party  has  a  notice  of  a 
length,  it  is  computed  beginning  with  the  day  after  t 
publication,  and  ending  on  the  day  fixed  or  limited  for 
on  the  notice,  not  from  the  first  to  the  last  publication.^ 

In  Colton  r.  Rupert,  60  Mich.  318,  27  N.  W.  Rep.  520,  where  a 
leas  than  forty-two  days  was  held  to  satisfy  a  requirement  (perhapi 
2  Mich.  Comp.  L.   176,  §  82)   of  publication  for  six  successive  weel 
was  laid  on  the  fact  that  no  action  was  taken  thereon  until  the  entii 
tion  of  the  week  in  which  the  order  was  last  published. 

In  Calvert  v.  Calvert,  15  Col.  390.  24  Pac.  Rep.  1043,  the  court  1 
"  once  a  week  for  four  successive  weeks  "  did  not  mean  four  weeks 
days  each,  and  that  publication  was  complete  on  the  day  in  the  fou 
when  the  summons  is  published,  although  less  than  twenty -eight  d 
elapsed  since  the  day  of  first  publication. 

«B  Forsyth  r.  WaVren,  62  111.  68;  Brown  v.  City  of  Chicago,  IV 
7  N.  E.  Rep.  108  (assessment  sale  notice)  ;  Beckwith  c.  Douglass,  I 
229;  Vairin  v.  Edmonson,  10  111.  270;  Brod  v.  Heymann,  3  Abb.  Pr. 
396 ;  Gray  v.  Worst,  129  Mo.  122. 

In  Hill  V.  Pressley,  96  Ind.  447,  it  was  held,  that  the  commoi 
providing  that  time  is  to  be  computed  by  excluding  the  first  and  i 
the  last  did  not  apply  to  defeat  a  sale  where,  including  both  days, 
number  of  weeks  had  been  allowed. 

The  New  York  statute  expressly  entends  the  rule  to  publications  < 
N.  Y.  Code  Civ.  Pro.,  $  787. 

66  Pope  r.  Headon,  5  Ala.  433. 

67  Howard  t\  Hatch,  29  Barb.  297.  Ejectment  by  one  claiming  u 
purchaser  at  mortgagee's  sale  against  mortgagor's  vendee  in  p< 
Notice  first  published  April  30,  and  last  on  July  16  (twelve  times  i 
successive  weeks)  for  sale  on  July  24.  Objected  that  all  the  put 
were  made  within  seventy-eight  days.  Held,  that,  inasmuch  as  the  i 
lication  was  eighty-four  days  prior  to  the  day  of  sale,  the  notice  was  i 
Market  Nat.  Bank  r.  Pacific  Nat.  Bank,  89  N.  Y.  397.  For  other  c 
note  64,  supra. 
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al  days.'l — It  will  be  seen  above  that  an  extra  day 
d  for  the  purpose  of  making  out  the  twenty-one, 
ing  the  only  day  in  its  own  week,  it  does  not  make 
at  as  a  week  of  publication.  It  is  also  the  practice 
Q  the  day  of  sale,  and,  if  the  day  is  in  the  middle 
of  the  week,  to  get  another  insertion  in ;  but  these 
urposes  of  desired  publicity,  and  not  necessary  to 
tute.*® 


ion  to  various  proceedings.!^ —  The  language  of  the 
lions  of  the  New  York  Code  of  Civil  Procedure, 
publication  of  notices  relating  to  the  future,  are  ap- 
)te,  so  that  the  reader  may  test  for  himself  the  appli- 
)  principles.* 


.  Fowler,  73  Hun,  179,  25  N.  Y.  Supp.  875;  Horn  v.  Ind.  Nat. 
81;  Dexter  r.  Cranston,  41  Mich.  448. 

d  parties  in  interest, — "  Once  in  each  week  for  six  successive 
to  incumbrancers  of  reference  in  partition.     N.  Y.  Code  Civ. 

Lch  week  for  at  least  three  successive  weeks,"  and  as  much 
•urt  may  direct.  Notice  to  creditors  or  persons  entitled  to 
itribute  to  the  expenses  and  share  the  benefit  of  an  action 
ler  on  his  own  and  their  behalf.  N.  Y.  Code  Civ.  Pro.,  {  78B. 
noe  in  each  of  ten  weeks  immediately  preceding  the  day  in 
>  be  shown."  Order  that  creditors  show  cause  why  insolvent 
charged  (N.  Y.  Code  Civ.  Pro.,  §  2165),  or  be  exempted  from 
-isonment.  Id.,  $  2192.  "  Six "  weeks  is  substituted  for 
iitors  reside  within  100  miles  of  the  place  for  showing  cause. 

ch  week  for  the  four  weeks  immediately  preceding  the  appli- 
to  non-resident,  whose  residence  is  unknown,  of  an  applica- 
in  court  on  partition.  N.  Y.  Code  Civ.  Pro.,  $  1564. 
last  in  each  of  the  three  weeks  immediately  preceding  the 
1  for  showing  cause."  Order  to  show  cause  in  proceeding  for 
ition  of  corporation.  N.  Y.  Code  Civ.  Pro.,  $  2424. 
ice  in  each  week  for  twelve  successive  weeks  "  before  an  issue 
ht  to  trial.  Attomey-Generars  notice  of  ejectment  by  the 
)de  Civ.  Pro.,  S  1978. 

editors  of  a  corporation  defendant  exhibit,  and  prove,  etc., 
'easonable  time,  not  less  than  six  months  from  the  first  publi- 
of  the  order,  as  the  court  directs."      N.  Y.  Code  Civ.  Pro., 

least  once  in  each  of  the  twelve  weeks  immediatly  preceding 
'     Notice  of  foreclosure  by  advertisement.      N.  Y.  Code  Civ. 

in. — "  Once  in  each  week,  for  at  least  three  successive  weeks." 
f  intended  execution  of  writ  to  assess  damages  in  proceedings 
in  by  the  State.  N.  Y.  Code  Civ.  Pro..  §  2108. 
►noe  in  each  week  for  three  successive  weeks."  Notice  by 
I  or  District  Attorney  to  show  cause  why  inquisition  of  dam- 
igs  in  eminent  domain  by  the  State  should  not  be  confirmed. 
Pro.,  §  2112. 
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7.  Immediately.l — Where  the  statute  requires  the  p 
tion  to  be  for  a  specified  number  of  weeks,  immediately 
the  sale,  it  may  perhaps  be  reasonably  construed  in  view 
fact  that  it  contemplates  weeks  beginning  with  Sunday  as 
ing  with  Saturday  to  mean  weeks  immediately  previous 
week  of  sale,  rather  than  to  require  the  day  of  sale  immedis 
follow  the  last  week  of  publication.^*^ 

A  requirement  of  publication  for  a  specified  period  Ik 
sale  has  usually  been  held,  in  the  case  of  tax  sales  not  to 
allowing  a  short  time  to  elapse  between  the  last  advertiseme 
the  sale.^* 

The  practice  in  case  of  sales  is  to  repeat  the  advertisenG 
the  day  of  sale,  and,  if  that  day  is  in  the  latter  part  of  the 
week,  to  add  an  intermediate  insertion. 

8.  Notices  relating  to  future  proceedings.^ — If  the  nc 
an  order  to  show  cause,  summons,  or  anything  intended  1 
to  the  reader  warning  of  a  future  act,  another  question  b 
material  to  the  rule  of  interpretation,  viz.,  whether  there 
other  provision  of  the  order  or  statute  which  serves  to 
length  of  notice.  Thus,  where^^  a  notice  is  required  to  be 
forty-two  days  before  sale,  and  a  copy  thereof  to  be  piil 
for  six  successive  weeks,  it  has  been  not  unreasonably  he" 
the  posting  satisfied  the  requirement  of  a  certain  length  of 

Salc8. — "  At  least  once  in  each  of  the  six  weeks  immediately  prece( 
sale."  Notice  of  execution  sale  of  real  property.  N.  Y.  Code  Civ.  Pro., 
And  of  judicial  sale  of  real  property  not  in  a  city.  Id,,  %  1678.  And 
of  real  property  of  decedent,  by  order  of  surrogate,  to  pay  debts,  e 
S  2772. 

— "  At  least  twice  in  each  week  for  three  successive  weeks  imm 
preceding  the  sale."  Judicial  sales  of  city  property.  N.  Y.  Code  C 
i  1678. 

Surrogates*  Courts. — "  For  a  specified  time,  which  the  8iirrogat4 
reasonable,  not  less  than  once  in  each  of  six  successive  weeks."  Cit 
JSurroprate's  Court.      N.  Y.  Code  tiv.  Pro.,  {  2524. 

— "  At  least  once  in  each  of  the  four  successive  weeks  immediat 
cpdinpr  the  return  day  thereof."  Citation  in  Surrogate's  Court  to 
entitled  to  share  in  surplus  on  judicial  sale  or  foreclosure.  N.  Y.  O 
Pro.,  f  2799. 

Flummons. — **  Not  loss  than  once  a  week  for  six  successive  weeks." 
of  summons  by  publication  under  N.  Y.  Code  Civ.  Pro.,  §  440.     Thi; 
lowed  by  a  provision  that  the  service  is  complete  upon  the  day  of 
publication.     Id.,  §  441. 

70  Where  the  direction  was  three  weeks  immediately  previous  to  t 
of  sale,  a  sale  on  the  2Sth,  after  last  publication  on  the  26th,  was  held 
Chamberlain  r.  Dempsey,  13  Abb.  Pr.  421,  22  How.  Pr.  356. 

71  Colman  V.  Shattuck,  62  N.  Y.  348;  Pennell  r.  Monroe.  30  Ark.  6( 
73  As  in  case  of  sheriff's  sales  of  land  on  execution,  and  of  judicial  a 

in  titles.      N.  Y.  Code  Civ.  Pro.,  (§  1434,  1678. 


COMMON  FOSM8. XIX.    PUBLICATION. 


353 


reekly  publication  of  the  copy,  though  not  also  com- 
the  day  when  the  original  was  posted^  was  sufficient 

IS  already  stated,  a  requirement  that  notice  shall  be 
act  already  done,  but  not  limiting  or  appointing  a 
Y  future  act,  either  expressly  or  by  implication  of 
ed  satisfied  by  a  literal  compliance,  so  that  a  publi- 
le  number  of  weeks  specified  is  sufficient,  although 
1   last  publications  are  not  that  number  of  weeks 

ure  publication.']  — In  notices  for  either  purpose,  the 
plication  cannot  be  made  out  by  counting  a  day  of 
)rior  to  the  earliest  on  which  the  party  had  a  right 

.] — Month  means  calendar  month  ;^^  not  lunar 
common  law.^ 

:he  ground  of  the  ruling  in  Olcott  v,  Robinson,  21  N.  Y.  150. 
nent  by  a  purchaser  at  an  execution  sale.    Notice  of  the  sale 
required  by  2  K  S.  368,  §  36,  forty-two  days  previous  to  the 
py  thereof  published  in  six  successive   numbers  of  a  weekly 
ough  the  first  publication  was  less  than  six  weeks  prior  to  the 
Icient,  because  the  statute  speaks  of  a  copy  of  the  notice  posted 
,  etc.,  thus  showing  that  the  posting  is  to  precede  the  publica- 
t  of  General  Term  reversing  judgment  for  plaintiff  reversed. 
Morehouse,  45  N.  Y.  368;  Wood  r.  Terry,  4  Lans.  80,  84. 
\rgall,  24  Wend.  496,  whero  Co  wen,  J.,  very  lucidly  explains 
lit,  however,  distinguishing  the  other  class  of  cases, 
r.   Cobum,  27   Wis.   558    (holding  sale  void  because   founded 
publication  which  was  void  for  commencing  publication  before 
filed), 
finkcom,  21  Minn.  142,  it  appeared  that  a  mortgage  fell  due 

notice  of  foreclosure  by  sale  on  March  10th  was  published 
me  in  the  edition  of  a  weekly  newspaper  bearing  date  Janu- 
xths  of  the  copies  of  which  were  actually  published  on  January 
it  the  publication  in  the  copies  issued  on  the  24th  was  prema- 
no  default  having  then  occurred;  that  the  publication  in. the 
D  the  25th  was  not  a  sufficient  publication  in  the  edition  of 

the  first  legal  publication  of  the  notice  was  that  in  the  next 
n  —  February  Ist.     Sale  invalid  for  want  of  six  weeks'  notice. 

month  "  in  a  statute,  or  contract,  unless  otherwise  provided  by 

contract,  means  a  calendar  month  and  not  a  lunar  month, 
nstr.  L.  (L.  1892,  chap.  677),  §  26.  Sprague  v.  Norway,  31 
mty  Trust,  etc.,  Co.  t*.  Green  Cove,  etc.,  R.  Co,,  139  U.  S.  137, 

•rud.  Ins.  Co.,  185  N.  Y.  6,  as  to  effect  of  the  Stat.  Constr.  Law 

on  of  monthB. 

Clay,  4  Litt.   (Ky.)  283,  held,  that  where  the  statute  required 

[for  unknown  heirs  to  answer)    for  two  months,  an  order  of 

eight  weeks  is  insufficient.    It  must  be  for  two  calendar  months. 

i  reversed. 

falling,  15  Johns.  119. 

23 
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11.  Successive  weeks  or  months  implied.^ — Even  tho 
ftatute  or  direction  prescribes  only  a  specified  number  o 
or  months,  it  is  implied  that  they  are  to  be  successive  or  < 
live  weeks  or  months.^*  The  omission  of  one  cannot  be  u 
by  publishing  in  another. 

12.  Weekly  publishing  implied  rather  than  daily. 1 — 1 
direction  to  publish  for  a  period  designated  merely  by  n 
or  by  weeks,*^  a  weekly  publishing  is  sufficient,  unless  1 
text  indicates  otherwise. 

The  fact  that  the  paper  designated  is  a  daily,  does  ni 
imply  that  daily  publication  was  intended." 

13.  No  gaps  allowed.']  — "Once  in  ea<:h  week"  is  im 
and  applies  to  each  of  several  papers.*^    An  omission  is  fa 

14.  Variant  days.] — Under  a  direction  to  publish  o 
twice)  in  each  week,  the  publication  need  not  be  on  corres 
days  of  the-  successive  weeks.^ 

TSDelognoy  t?.  Smith,  8  La.  Rep.  418  (tax  sale).  The  statutes  in  1 
UHually  provide  that  the  publication  be  made  in  etLch  of  the  prescribe 
of  weeks.    Si'e  note  69,  supra. 

7»  Anon.,  2  Cai.  385. 

wWood   r.  Knapp.   100  N.  Y.   109;   Argall  c.  Bowen,  24  Wend. 
Davis  c.   Huston,   15   Neb.  28. 

Betts  V.  Williainsbur^h,  15  Barb.  255  (statute  requiring  publi 
street  opening  notice  in  one  or  more  newspapers  "  for  the  spaoe 
we«»ks  "  does  not  imply  daily  publication). 

In  Secor  t».  Pel  ham  Manor,  6  A  pp.  Div.  236,  39  N.  Y.  Supp.  994, 
held,  construing  a   requirement  of  a   statute  requiring  publication 
least  fourteen  days  in  a  newspaper  published  "  in  a  village  or  tow 
weekly  publication  was  Buflicient. 

81  Dictum  in  Brewer  v.  Springfield,  97  Mass.  152,  that  the  publics 
notice  of  a  street  iAiprovement  in  a  newspaper  on  Tuesday  and  Satu 
of  each  of  two  successive  weeks,  sufficiently  complies  with  a  statutt 
tion  that  tho  same  should  be  published  "  for  two  weeks  successively," 
the  newspaper  was  one  issued  daily  except  Sundays. 

«2  DieckerhofT  V,  AhU)orn.  2  Abb.  N.  C.  372,  377'. 

83  Gray  r.  Journal  of  Finance  Pub.  Co.,  2  Misc.  260,  21  N.  Y.  S 
(Omission  of  publication  durinp  one  week  held  to  invalidate  the  se 
render  the  newspaper  liable  for  the  additional  expense  incurred.)  In 
r.  Warden,  75  A  pp.  Div.  47,  77  N.  Y.  Supp.  939,  the  court  held 
omission  was  fatal,  and  was  in  no  wise  cured  by  an  additional  pi 
during  the  preoedins^  week. 

Haskoll  V.  Bartlett,  34  Cal.  281.  Tn  this  case,  an  action  for 
assessment,  the  statute  required  a  notice  of  intention  to  make  such 
nu»nts  to  be  published  daily  (Sundays  excepted),  for  ten  days,  in  1 
]>aper  havin<;  the  county  printinjr.  It  was  only  printed  for  eight  o 
consecutive  days,  the  remaining;  two  days  not  beincr  Sundays,  but 
which  no  issues  were  made  by  the  paper.  Jleld,  that  the  notice  by  p\ 
was  insufticient  and  void.    .Tudprment  for  plaintiff  reversed  on  this  aec 

«4  Market  Nat.  Bank  v.  Pac.  Nat.  Bank,  89  N.  Y.  397.  11  Abb.  N 
Stopver's  Appeal,  3  Watts  &  S.  i:)4;  Steinle  F.  Bell,  12  Abb.  Pr.   (N. 
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'ection  to  publish  once  a  week  for  a  specified  num- 
tbe  first  insertion  may  be  even  on  the  last  day  of 
e  wedcs,  and  the  last  insertion  on  the  first  day  of 
weeks,  provided  that  the  first  is  the  requisite  num* 
)efore  the  day  fixed.®* 

m  to  printer.'] — The  validity  of  the  proceeding 
ired  by  explicit  written  directions  to  the  printer, 
s^ritten  at  the  left  hand  of  the  bottom  of  the  copy 
cation,  as,  for  instance,  thus:  "Publish,  Dec  31 
ind  twice  a  week  for  three  weeks  thereafter,  on 
Saturdays,  and  on  Jan.  23,  1905."  The  dates  of 
y  be  given  instead,  but  so  doing  requires  transla- 
inter  into  his  formula,  involving  an  opportunity  of 


ipers.li — Where  two  papers  are  designated  it  is 
that  the  days  of  publication  be  identical.** 

n.    THE  NEWSPAPER. 

n  of  paper.] — The  statute  or  rule  generally  re- 
tion  in  a  "  newspaper,"  and  this  is  understood  to 
al  of  news,  including,  to  some  extent  at  least  cur- 
news  of  the  day.     A  legal  periodical,  in  pamphlet 


lelor,  1  Mass.  256  (holding  that  an  order  to  give  notice  of 
11  real  estate  by  publishing  in  a  newspaper  three  weeks  suc- 
plied  with  by  publishing  in  such  paper  in  three  successive 
there  be  not  an  interval  of  a  week  between  either  the  first 
cond  and  third  publications).  Raunn  17.  Leach,  53  Minn.  S4^ 
»58. 

Taylor,  4  Pet.  349,  361    (holding  Monday  in  one  week  and 
next,  to  be  no  irregularity. —  Tax  sale).     Distinguished  in 
88  U.  S.  510,  47  Law  Ed.  567. 
1,  31  N.  H.  501   (tax  notice  published  Saturday,  Tuesday,  and 

p,  100  N.  Y.  109,  1  Centr.  Rep.  170  (notice  of  Ux  sale), 
kjott,  29  Ohio  St.  636,  under  section  436  of  the  Code,  which 
>  be  published  "  for  at  least  30  days  before  the  sale,"  if  in  a 
it  sYuill  be  sufficient  to  insert  the  same  in  five  consecutive 
objection  was  that  the  first  number  containing  the  notice  was 
in  advance  of  the  day  of  the  week  on  which  the  publication 
'e.  Held,  sufficient  publication.  The  provision  that  the  pub- 
sear  on  the  same  day  in  each  week  is  for  daily  papers. 
Imith,  6  Lans.  493. 
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form,  cannot  in  any  sense  be  termed  a  newspaper;*^  no 
daily  legal  journal,  if  confined  exclusively  to  publication  o 
proceedings  and  not  authorized  by  law  to  publish  legal  nc 
The  reason  is  that  in  most  cases  the  justification  of  p 
ing  on  service  by  publication  is  in  the  likelihood  that  a 
in  a  local  journal  of  general  circulation  may  reach  a  i 
fessional  reader;  and  the  selection  of  an  exclusively  profe 
journal,  therefore,  does  not  satisfy  the  object  of  the  law 
it  be  in  a  reasonable  sense  "  a  newspaper."  If,  howev( 
legal  publication,  though  its  columns  be  devoted  largely  t 
matters  and  court  notices,  receives  advertisements  of  a  j 
character  not  confined  to  one  calling,  and  also  publishe 
and  information  of  a  general  secular  character,  it  is  held 
a  newspaper  within  the  meaning  of  the  statutes.^  Whe 
notice  is  reijuired  by  the  contract  of  the  parties,  as  in  tl 
of  the  foreclosure  of  a  mortgage  or  trust  deed,  there  may 
objection  to  the  selection  of  a  professional  journal.  In  an 
if  two  papers  are  designated,  there  is  great  advantage 
uniform  designation  of  a  professional  journal  as  one  of 
because  it  soon  becomes  generally  known  that  in  its  files 
bo  found  every  legal  notice  published.  Where  a  statute  sai 
publication  of  legal  notices  in  a  professional  journal,  a  { 
ilirection  that  the  notice  be  published  in  some  newspaper  h 

8»  Beeclier  v.  Stevens,  25  Minn.  146  (summons  served  by  publicatio 
**  Northwestern  Reporter  "),  under  the  Gen.  Stat.,  chap.  65,  {  13,  w 
quired  publication  to  be  **  made  in  a  newspaper  published  in  the  count 
the  action  is  brouf^ht,"  etc.  Judfjment  thereon  was  reversed  bccai 
publication  is  not  a  newspaper  within  the  meaning  of  the  statute 
"devoted  specially  to  the  interests  of  the  legal  profession,"  and  differs 
ally  in  its  contents  from  what  are  commonly  known  as  **  newspapers." 

SSBergner  v.  Bcrgner  (Ohio.  188G),  N.  Y.  Daily  Reg.,  Oct.  12,  188( 
service  of  summons  by  publication  in  the  "  Daily  Court  Record,"  i 
requirement  to  publish  in  **  a  newspaper,"  was  held  null,  because  the 
contained  in  it  was  of  a  special  and  peculiar  character  —  publication  < 
proceedings*,  etc. —  while  a  newspaper  is  a  publication  which  usually  c 
among  other  things,  what  is  called  the  general  news,  the  current  news 
news  of  the  day;  and  nothing  which  does  not  usually  contain  such  ne 
is  not  intended  and  designed  for  general  circulation,  is  a  newspaper. 

s.  P.,  Re  Applicc^tion  for  Charter,  11  Phila.  200. 

In   Kellogg  r.   Carrico,   47   ^fo.    157,   where  the  "St.   Louis   Count; 
Record  and  Advertiser  "  was  held  to  be  a  proper  paper  in  which  to  a 
a  notice  under  a  deed  of  trust,  which  required  "  thirty  days*  public 
to  be  given  before  sale.     The  court  say:     "A  paper  devoted  to  the  gi 
up  and  dissemination  of  leiral  news  among  its  readers  is,  or  nt  least 
a  newspaper."     (Followed  in  Benkendorf  r.  Vincenz,  52  Mo.  441.) 

89T^ailton  r.  Lander,  26  111.  App.  655,  afTd,  126  111.  219;  Maaa  \ 
41  111.  App.  282;  Lynch  r.  Durfee,  24  L.  R.  A.  793,  101  Mich.  171. 
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ublication   in   it^   notwithstanding  its    professional 

I  weekly  paper  is  generally  held  to  be  a  newspaper  ;•* 
tile  review  of  general  circulation  among  professional 
men."* 

giuige.'] —  It  is  a  general  rule  that  all  legal  proceed- 
I  in  the  English  language,  and  publication  in  a  news- 
L  in  a  foreign  language  does  not  satisfy  an  unquali- 
of  publication  in  a  newspaper.®* 

^t,  75  III.  51  (under  statute  "to  remedy  the  evils  consequent 
iction  of  public  records  by  fire  or  otherwise/'  which  required 
sation  in  some  "newapaper,"  etc.)  Held,  thiat  publication  in 
iCgal  News/'  **  a  journal  of  legal  intelligence,  containing  de- 
B,  legal  information  and  general  news/'  was  sufficient,  on  the 
r  statute  [R.  S.,  1874,  p.  723,  S  5]  legal  notices  may  be  pub- 
ilar  newspaper  of  general  circulation,  or  some  paper  specially 
aw;  and  this  journal,  though  specially  devoted  to  legal  in- 
ins  also  information  of  general  interest.  It  circulates  among 
itate  and  business  men,  contains  information  about  sales  ol 
^ertisement  of  sales  under  trust  deeds,  executions,  decrees, 
I  of  legal  transactions.  And  it  is  published  by  a  corporation 
irovides  "  any  notice  or  advertisement  reauired  by  law  or  the 
)urt  to  be  published  in  any  newspaper  snail  be  as  good  and 
id  in  the  "  Chicago  Legal  News/'  as  in  any  newspaper."  And 
blished  should  now  be  declared  illegal,  the  title  to  real  prop- 
e  value  would  be  unsettled). 

V.  Drake,  81  111.  34;  Hull  r.  King,  38  Minn.  349. 

Colwell,  14  App.  Div.  26,  43  N.  Y.  Supp.  1167,  4  Ann.  Cas.  96. 
r.  Bickett,  26  Ohio  St.  49.    Here  an  advertisement  for  bidders 

contract,  under  a  statute  requiring  advertisement  in  a  news- 
,  if  there  be  so  many,  was  published  in  one  printed  in  the 
other  printed  in  German.  Tne  court  say  that  the  safer  and 
:hat  where  a  statute  ^eouires  a  publication  to  be  made  in  a 
per  published  in  the  English  language  is  to  be  intended,  unless 
expressed  or  indicated.    But  the  case  was  decided  on  another 

City  of  Cincinnati,  26  Ohio  St.  284,  however,  the  court  treated 
1  as  an  irregularity  which  made  the  advertisement  defective. 
.  McCoy,  136  111.  344;  Graham  v.  King,  50  Mo.  22. 
7.  Nicholas,  16  Wise.  588,  the  curious  result  was  reached  of 
bice  printed  in  English  in  a  newspaper,  the  rest  of  which  was 
lan,  on  the  ground  that  the  statute  (R.  S.,  chap.  124,  §  10), 
ition  in  a  newspaper  "  to  be  designated  <ia  most  likely  to  give 
erson  to  he  served"  and  if  the  judge  granting  the  order,  in 
the  discretion  vested  in  him  by  it,  directed  publication  in  a 

of  an  English  newspaper,  there  could  be  no  legal  objection 
Cellogg  V.  City  of  Oshkosh,  14  Wise.  623,  where  it  was  held 

a  municipal  corporation  could  adopt  a  German  paper  as  the 
the  city,  and  that  an  assessment  notice  published  therein  was 
it  was  printed  in  the  English  language. 

iision,  though  it  may  be  thought  to  be  justified  as  a  literal 
lie  statutes,  is  a  gross  perversion  of  the  principles  on  which 
cation  in  legal  pr^wedings  should  be  controlled  and  sustained. 
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19.  —  place  of  publication.]^ — By  the  New  York  t 
"  where  a  notice  or  other  proceeding  is  required  by  la\( 
published  in  a  newspaper  published  in  a  oounty,  and  nc 
paper  is  published  therein,  or  to  be  published  oftener  th 
newspaper  is  regularly  published  therein,  the  publicatio 
be  made  in  a  newspaper  of  an  adjoining  county,  except 
(special  provision  is  otherwise  made  by  law."  * 

If  each  newspaper  in  the  locality  in  which  publicatior 
*  rected,  refuses  to  publish  for  the  fees  prescribed  by  law,  { 

lion  may  be  made  in  such  newspaper  published  elsewhere 
be  designated  by  the  court  or  a  judge  thereof  .•• 

20.  Sunday  paper,] — The  service  of  civil  process  upo 
day  being  forbidden,  and  the  service  of  legal  notices  on  a  i 
ineffectual,  publication  on  Sunday  is  futile." 

A  direction  for  publication  for  each  day  for  a  week,  d 
require  publication  on  Sunday.** 

WA  paper  is  published  in  the  county  where  it  is  issued,  although  p 
is  printed  in  another  state.     Palmer  t?.  McCormick,  30  Fed.  Rep.  82; 

'(  Smith,  44  Wise.  213. 

^  W  N.  Y.  Code  Civ.  Pro.,  |  826. 

I  MN.  Y.  Executive  Law  (L.  1892,  chap.  683),  f  74,  as  amended  by 

I  chap.  248. 

I  ©7  Shaw  r.  Williams,  87  Ind.  158.    This  was  a  complaint  to  enjoii 

'  land  on  execution  on  the  ground  that  the  advertisement  thereof  was  ] 

in  a  Sunday  newspaper.     Held,  that  such  a  publication  came  within 

I  hibitinn  of  R.  8.,   1881,  S  2000,  as  an  act  forbidden  to  be  done  on 

,,  Injunction  should  have  been  planted. 

I  The  fact  that  the  last  publication  fell  on  Sunday  was  held  not  to  ir 

where  it  appeared  that  by  statute,  Sunday  was  regarded  as  the  time 
sunrise  and  midnij;ht  of  that  day,  and  there  was  no  proof  that  the  p 
actually  published  after  sunrise.     Harrison  17.  Wallis,  44  Misc.  492, 
Supp.  44. 

Cleland  V.  Tavernier,  11  Minn.  194,  holding  that  a  first  public 
Sunday  was  void,  but  as  there  were  sufficient  other  publications  to  : 

(unnecessary  to  count  that,  tlie  service  was  good.     Following  Shaw  r.  A 
87  Ind.  158;  Scamnion  r.  City  of  Chicago,  40  111.  146. 

In  Ohio,  where  the  service  of  process  on  Sunday  is  valid,  the  coi 
.  held.     Hastings  r.  Columbus,   13  Wkly.  L.  Bui.  201    (advertisement 

I  improvement). 

I  And  so  in  California,  under  Code  Civ.  Pro.,  )(   134,  forbidding  the 

]|  tion  of  "  judicial  business  "  on   Sundays  or  holidays,  the  ministerii 

I  publication  of  process  is  not  forbidden.     Heisen  v.  Smith,   138  Cal. 

'  Pac.  Rep.  180. 

One  publication  on  a  holidav  does  not  invaliclate  the  series.     Mai 
f\  Phinncv,  50  Minn.  457,  18  L.  R.  A.  753,  52  N.  W.  Rep.  915. 

»8  Matter  of  Kxcelsior  Fire  Ins.  Co.  16  Abb.  Pr.  8.     So  held,  assigi 
reason  that  by  the  law  at  that  time  the  contract  for  publication  of  a 
Sunday  was  illegal,   (since  changed  by  statute). 

In  Scammon  r.  City  of  Chicago,  40  111.  146,  it  was  held  that  when 
I  requires  a  notice  to  be  published  in  the  corporation  newspaper,  its 


i^ 
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wp6r.] —  Certain  notices,  in  the  State  of  New  York, 
\ny  years,  required  to  be  published  in  the  ''  State 
paper  to  be  designated  annually  by  the  Secretary 
iptroUer,  and  Treasurer  ;^  this  requirement  has  been 
.  in  lieu  thereof  the  publication  must  be  made  in  a 
blished  in  the  county  where  the  action  is  triable  and 
the  court  or  judge.* 

III.     ORDER  TO  PUBLISH. 

der  far  publicatioru~\ —  The  order  should  be  made 
unless  the  statute  authorizes  it  to  be  made  by  a 
ould  designate  the  paper ,^  not  leaving  it  to  the  party 
re  should  be  taken  to  designate  the  newspaper  aocn- 
ious  questions  have  sometimes  arisen  from  using 
r  short  names.* 

redion.l — In  drawing  such  an  order  it  is  desir- 
plicit;  and  the  simplest  direction  for  this  purpose, 
tute  does  not  prescribe  its  terms,  is  that  the  notice 
shed  a  specified  number  of  days  in  each  of  a  speci- 
)f  weeks  immediately  preceding  the  week  in  which 
occurs,  such  day  to  be  at  least  a  specified  number 
the  day  of  first  publication,  exclusive  of  that  day. 
rms  to  general  principles,  and  precludes  annoying 
sgularity. 

r  in  that  particular  paper.  And  when  the  paper  so  selected 
\M  proprietors  also  publish  a  Sunday  paper  of  the  same  name, 
t  re^rded  as  belonging  to  the  regular  daily  issue,  and  «b- 
ibscribers,  but  sold  only  to  newsdealers  and  newsbojrs,  suek 
rent  and  distinct  one  from  the  corporation  paper,  and  suck 
legally  published  in  such  paper.     Judgment  in  favor  of  the 

0  for  special  assessment,  reversed, 
p.  197;  L.  1885,  p.  450,  chap.  262. 

iw  (L.  1892,  chap.  683),  f  74,  as  amended  by  L.  1893, 
supersedes  i|  3293,  3294,  of  the  Code  Qv.  Pro. 
se  of  service  of  summons  by  publication,  which,  under  the 
e,  must  be  made  by  a  judge,  and  cannot  be  made  by  the  court. 
,  the  particular  statute  under  which  the  order  is  made.  The 
mits  the  order  to  be  made,  either  by  the  court  or  judge. 
.  Heath,  6  Chan.  Sent.  32  (order  for  publication  to  serve  non- 
at).    The  statutes  pcnerally  will  be  found  to  so  provide. 

Waters,  7  Misc.  619,  27  N.  Y.  Supp.  1004,  the  order  directed 
be  "  Daily  Transcript,"  while  publication  was  made  in  the 
Transcript;  "  held,  sufficient,  it  being  established  that  there 
per  of  a  similar  name  published  in  the  city.     See  also  Soule 

Pr.   (N.  S.)  48. 

1  a  diflferent  paper  than  the  one  designated  is  ineffectual, 
ody,  3  How.  Pr.  109;  Otis  v.  Epperson,  88  Mo.  131. 
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IV.    THE  PUBLICATION. 

24.  Contents  of  notice  published.'] — The  same  rul« 
apply  to  errors  and  mistakes  in  papers  personally  serve 
to  the  like  papers  served  by  publication.** 

25.  Changes  or  amendments  pending  publication,']' 
postponement  of  the  day  of  sale,  return  day  or  other  dt 
by  tho  published  notice,  is  determined  on,  pending  the 
tion,  the  only  proper  course  is  either  to  abandon  the  pul 
commenced,  and  begin  a  fresh  advertisement,  having  1 
time  to  nm,  or  to  continue  the  publication  unaltered  u 
day  originally  fixed  for  sale  or  return,  and  on  that  day, 
tlie  proper  place,  take  a  formal  adjournment  to  the  sul 
day,  and  then,  in  case  of  sales  and  the  like,  continue  th( 
tisement  with  a  notice  of  the  adjournment  appended.  If  i 
completed  series  of  insertions  of  a  publication  is  altered 
stituting  a  different  return  day,  the  period  before  and  th( 
after  the  alteration  cannot  be  counted  together  to  make  th 
sary  time.* 

With  the  notice  of  adjournment  of  a  sale,  and  referri 
it,  should  be  published  the  original  notice  in  full.^ 

26.  —  edition.] — The  mere  fact  that  after  publicatioi 
main  edition  of  the  paper  suiBcient  to  satisfy  the  statute,  i 

5  Van  Wyck  r.  Hardy.  4  Abb.  Ct.  App.  Dec.  496,  39  How.  Pr.  392 
V.  Washburn,  14  How.  Pr.  380. 

Drew  r.  Dequindre,  2  Doug.  (Mich.)  93,  where  a  notice  was 
November,  and  returnable  on  a  day  in  November  "  next "  instead  of 
error  disregarded  because  the  party  could  not  have  been  misled,  as  i 
stated  when  the  writ  was  issued,  and  the  legal  return  day  was  in 
inst.  (Compare  Mickel  v.  Hicks,  19  Kans.  578,  holding  notice  for 
void  where  it  should  have  been  for  next  term ;  and  Fitch  p.  Pinckard, 
holding  tax  sale  notice  published  in  1837,  and  dated  1836,  not  ex 
by  parol,  as  the  notice  ot  1837.) 

Wescott  V,  Archer,  12  Neb.  345.  Notice  held  defective  in  not 
telligible,  many  of  the  words  being  but  little  better  than  blanks. 

For  cases  of  misnomer,  see  Colton  r.  Rupert,  60  Mich.  318,  27  N 
520;  Buchanan  v.  Roy,  2  Ohio  St.  251;  Morgan  v.  Woods,  33  Ind.  22 
V.  Langhans,  85  111.  138;  Magoffin  v.  Mandaville,  28  Miss.  354;  F 
Krapfl,  61  Iowa,  417;  8.  c,  14  N.  W.  Rep.  727;  Scorpion  S.  M.  Co.  r. 
10  Nev.  370. 

©This  much  is  clear  on  general  principles.     In  Scales  r.  Alvis,  12 
where  an  advertisement  of  property,  first  published  on  January  4th, 
for  taxes  on  first  Monday  of  February,  was  changed  after  first  publ 
the  first  Monday  in  April,  held  that  the  first  advertisement  cou! 
counted  to  make  up  the  necessary  ninety  days. 

7  Sanborn  v.  Potter,  35  Minn.  449,  29  N.  W.  Rep.  64  (advertii 
notice  of  sale  in  foreclosure  by  advertisement). 
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s  issued  which  did  not  contain  the  advertisement, 
e  the  publication;®  but  where  the  direction  was  to 
city  paper,"  and  the  publication  was  for  the  most 
rning  edition  circulated  in  both  city  and  country, 
certain  days  only  in  an  evening  edition,  which 
in  the  country,  was  held  not  sufficient,  and  there- 
was  reversed.* 

ment.'} — Publication  is  not  vitiated  by  the  fact 
a  part  of  the  paper  entitled  a  supplement,  if  such 
lated  with,  and  as  extensively  as  the  main  sheet ^^ 

V.    PROOF  OP  PUBLICATION. 

y  proof.'] — A  distinction  is  to  be  observed  be- 
which  prescribe  the  only  mode  of  proof  of  service, 
*  must  be  made,"  **  and  those  which  provide  how 
de,  or  what  shall  be  sufficient  evidence.  Under 
latter  character  any  other  competent  evidence  of 
rve, 


12 


ty  make  affidavit.'] — Under  a  statute  authorizing 
nation  to  be  made  by  the  printer,  publisher,  fore- 
pal  clerk,  the  affidavit  must  contain  an  allegation 
mt  was  one  of  these.^^ 

by  one  standing  in  substantially  the  same  relation 
)y  the  terms  used  in  the  statute  is  sufficient,^*  but 

of  Brooklyn,  0  Hun,  198  (notice  of  sale  for  assessment). 

Johnson,  22  Hun,  115,  the  court  held  that  publication  in 

ck  edition  of  the  Brooklyn  Eagle,  was  sufficient,  although 

it  published  in  the  3  and  4  o'clock  editions  of  more  general 

the  decision  is  of  doubtful  propriety,  and  publication  should 

n  all  the  editions. 

rtlett,  34  Cal.  281. 

r.  Selby,  15  Neb.  579,  19  Northwest.  Rep.  645    (tax  sale); 

on  Co.  V.  Bailey,  12  Neb.  57. 

i  of  service  of  summons  by  publication  under  tlie  New  York 

Jiv.  Pro.,  f  444.) 

Wade,  7  Cold.    (Tenn.)   555;   Bamett  r.  Wolf,  70  111.  76; 

60  Mich.  318,  27  N.  W.  Rep.  520. 

Leese,  27  Cal.  295;  Baker  v.  York,  65  Ark.   142;  Gillet  t. 

5h.   143;   Odell   v,  Campbell,  9  Oreg.  298;    Hill   r.   Hoover, 

i  of  this  volume,  note  51,  as  to  the  effect  of  a  mere  recital  or 
x>nent  in  the  affidavit. 

y  a  person  describing  himself  as  the  manager  of  a  newspaper 
i^h  the  statute  (Code,  f  444)  required  proof  by  the  "  printer, 
n  or  principal  clerk."     Waters  r.  Waters,  7  Misc.  519,  27 
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A  departure  in  this  respect  is  to  be  aroided  «•  dMigeroi 
effeot  of  the  public«tion«^° 

Should  an  affidavit  be  refused,  the  deposition  of  the  \ 
may  be  taken  in  lieu  t hereof ,  under  Now  Yoric  atatnta." 

30.  —  certificcde.] — The  same  principles  apply  to  st 
existence  in  some  of  the  States  authorizing  a  court  to 
the  certificate  of  tlie  printer,  publisher,  etc,  in  lieu  of  an  a 

Such  a  certificate,  however,  if  made  by  a  firm,  may  1 
in    the   firm   name  without  giving  the  individual   or 


31.  Contents  of  affidavit  or  certificate^^] — The  proof 
direct  to  the  fact  of  publication*  in  the  identical  pap 
nated,**  and  at  times  which  show  that  the  requiremen 
statute  or  order  have  been  satisfied. 

"  Editor  •*  in  included  witbin  th«  mesning  of  the  word  *  prin 
statute  which  does  not  also  name  "  publisher/'    Pennojer  V.  Kett,  05 

Bunce  v.  Reed,  10  Barb.  347,  where  it  was  held  that  the  puhlis 
newspaper  may  make  the  affidavit  of  publication  required  by  L.  J 
made  by  the  **  printer,  or  his  foreman,  or  principal  clerk." 

Followed  in  Sharp  v.  Daup^ey,  33  Cal.  605. 

In  Gray  v.  Palmer,  0  Cal.  616-637,  an  affidavit  of  publication 
by  a  •*  clerk  in  the  oflloe  of  the  Placer  Times  and  Transcript."  t 
retjiiirin^  one  by  the  principal  clerk;  held,  that  as  it  wai  cleaf 
artidavit  that  there  was  but  one  clerk  in  the  office,  his  affidavit  was 
•*  for  he  could  not  appropriately  describe  himself  as  principal  clerk 

IB  In  I^wrence  v.  State,  30  Ark.  710.  it  was  held  that  an  affi( 
secretary,  instead  of  the  editor  or  publisher  of  the  paper,  was  ins 
sustain  service  of  a  *'  warning  order  "  that  seems  to  have  been  an 
of  an  oripinal  process  in  a  special  proceeding. 

i«  See  Eberle  v.  Krebs,  50  App.  Div.  400,  64  N.  Y.  Supp.  246. 

17  Haywood  v.  Collins,  60  III.  328;  Haywood  r.  McCrory,  33  ui.,  4i 
ing  the  certificate  to  show  tliat  the  maker  was  such  a  person). 

isReid  V.  Morton,  119  111.  118,  6  N.  E.  Rep.  414. 

18  Where,  after  entry  of  judp:ment,  it  was  challenged  for  insufficic 
aflidavit,  the  court  considered  that  it  could  examine  copies  of  the  j 
and  also  receive  f^l^the^  evidence  from  the  publisher.  Robinson  i 
Kan.  139.  5  Pac.  Rep.  703.  The  papers  themselves  containing  the 
competent  evidence.    Colton  v.  Rupert,  60  Mich.  318,  27  N.  W.  Rep. 

20  A  certificate  by  an  officer  whose  certificate  of  publication  waa 
made  evidence,  saying  **  the  notice  was  copied  from**  the  paper  < 
held  not  sufficient  in  Blake  v.  Dennett,  49  Me.  102. 

21  Brisbane  e;.  Pea  body.  3  How.  Pr.  109. 

In  Bailey  v.  Myrick,  50  Me.  171,  181,  it  was  said  that  the  omia 
word  "  public  "  before  "  newspaper,"  in  an  officer's  return  of  a  aal 
fatal,  althou<?h  the  statute  requirement  was  publication  in  a  '*  pi 
paper." 

In  Soule  r.  Chase,  1  Abb.  Pr.  (N.  S.)  48,  it  waa  held  that  pr 
notice  to  creditors  to  show  cause  in  insolvency  proceedings  was  pi 
the  N.  Y.  Day  Book  is  sufficient  to  show  compliance  with  an  <ord€ 
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>pinion  is  that  an  affidavit  in  tlio  words  of  the 
r  is  not  sufficient  if  the  object  of  the  affidavit  is 
te  court  and  put  upon  record  proof  that  acts  have 
ch  satisfy  the  requirements.^  To  do  this,  the 
cate,  or  return  should  at  least  indicate  the  weeks 
lotice  was  published,  and  the  first  day  of  pub- 

ough  to  state  publication  for  the  requisite  num- 
aentioning  the  dates  of  the  first  and  last  days 
r  this  does  not  show  publication  in  each  of  the 
s.^  Nor  is  it  enough  to  state  that  it  was  made 
Dnsisting  of  the  requisite  number  of  consecutive 
f  saying  for  a  specified  number  of  consecutive 
does  a  statement  that  the  notice  had  been  pub- 
Kdfied  number  of  weeks  consecutively  ''  between  " 
Atisfy  a  requirement  of  a  publication  for  that  num- 
3ginning  and  ending  on.  those  days.^ 
;  the  days,  the  year  as  well  as  the  months  should 

iirection  was  simply  to  publish  in  a  newspaper, 
ation  in  the  "  Peoria  Democratic  Press,"  without 

ihed  in  the  newspaper  published  in  the  city  of  New  York, 
ing  Day  Book/  "  in  the  absence  of  any  evidence  of  the  exiat- 
B  with  the  title  of  Day  Book.  8.  p..  Waters  v.  Waters,  7 
.  Supp.  1004. 

Lvit  in  the  worda  of  the  statute  was  however  sustained  in 
13  Wise.  99,  against  collateral  attack  after  judgment, 
bertson,  31  Md.  476;  Oswald  r.  Kampmann  (U.  S.  Circ.  Ct.. 
(),  28  Fed.  Rep.  36,  concedes  this  rule,  though  holding  the 
able  in  a  collateral  proceeding. 

tate,  30  Ark.  719;  Anon.,  1  Wend.  90;  Godfrey  r.  Valentine, 
r.  W.  Rep.  163;  Frisk  v.  Reigelman,  75  Wise.  499,  43  K.  W. 
St.  Rep.  198. 
Jcins,  16  Ala.  693. 

Laughlin,  8  Ohio,  114;  Bunce  v.  Reed,  16  Barb.  347. 
«  r.  Doe,  21  Miss.  317,  however,  where  a  general  statement 
le  terms  of  the  statute  was  held  sufficient  against  collateral 
nent,  notwithstanding  it  was  followed  by  particulars  ac- 
;  would  appear  that  the  statute  had  not  been  complied  with, 
the  court  held  might  be  rejected  as  surplusage,  but  upon 
received  doctrine  of  the  effect  of  recitals,  etc.,  this  case  ih 
ity. 

trrington,  14  Mjch.  532,  which  was  ejectment  turning  on  a 
er  an  attachment  sale,  the  affidavit  of  publication  in  tlM^ 
bated  publication  for  six  successive  weeks  ''  preceding  tne 
>ptember,"  and  the  notice  itself  was  not  dated.  H^ld,  that 
how  that  the  notice  or  publication  conformed  to  the  statute, 
dates  showing  when  the  notice  was  given.  Judgment  re- 
ind. 


364         Abbott's  practice  and  forms. 

stating  that  that  was  a  newspaper^  was  held  sufficient 
lateral  proceeding  questioning  the  title.^  But  where  t 
required  publication  in  a  newspaper  of  general  circulat 
county,  the  affidavit  is  defective  unless  it  shows  the  fi 
culation.^ 

32.  —  formal — An  affidavit  referring  to  the  order 
fcctive  for  want  of  a  title,  if  the  order  be  entitled, 
affidavit  annexed  to  a  copy  of  the  notice  and  stating 
*'  foregoing  was  published,"  sufficiently  refers  to  the 
notice.'^ 

33.  Amending  proof  of  publication.'] — The  rules  : 
amendment  of  an  affidavit  made  to  procure  an  order  t< 
publication,  do  not  apply  against  amending  the  affidi 
to  prove  the  fact  of  publication  where  this  latter  does  i 
jurisdiction,  but  simply  perfects  the  proof  of  a  jurisdict 
had  been  already  acquired.'^ 

Such  an  amendment  extends  no  further  than  to 
record  speak  the  truth  as  to  the  acts  that  were  done  in 
jurisdiction." 

34.  Collateral  attack.] — In  what  has  here  been  said 
the  proper  procedure,  it  is  not  to  be  understood  as  impl 
deviation  is  always  fatal  to  the  result,  for  in  many  cs 
defect  is  not  jurisdictional  it  may  be  cured  by  a  reci 
judgment  or  final  order,  so  far  at  least  as  to  sustain  th 
ing  against  attack  in  any  fresh  proceeding,  and  to  a 
objector  to  seeking  a  remedy,  if  any,  by  motion  in  th 
cause.*^ 

28  Jackson  r.  Cummings,  15  HI.  440. 

29  Spalding  r.  Fahrney,  108  111.  App.  602. 

30  Jackson  v.  Cummings,  supra  (notice  of  publication  for  taxes) 

31  Foreman   v.   Carter,   9  Kans.   674;   Johnson   v.  Robertson,   3 
Weaver  r.  Roberts,  84  No.  Car.  493;  Boham  r.  Stewart  Bros,  k 
999. 

32  8.  P.,  Williams  r.  Stevenson,  103  Ind.  243;  8.  c,  2  N.  E.  Rep.  ' 
jurat  nunc  pro  tunc  to  aflfldayit  of  posting  the  notice).  Challiss 
9  Kans.  684  (holding  it  error  to  refuse  to  allow  proof  of  publicati 
wrong  notice  attached  to  it,  to  be  amended  by  filing  the  proper 
proof  of  its  publication,  in  support  of  the  judgment). 

S3  In  Beattie  v.  Wilkinson,  36  Fed.  Rep.  646.  such  recitals  in 
were  held  presumptive  evidence  of  compliance  with  statutory  requi 
papers  themselves  being  lost  from  the  court  files. 
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FORM  No.  215. 
LffldAvit  of  publication.— Common  fonn. 
\nd  cause.]^ 


aly  Bwom,  says,  that  he  is  the  printer  [or,  the  pub- 
'eman,  or,  the  principal  clerk,  or  otherwise  desig- 
\ity,  with  statutory  requirements,  or  court  deci- 
New  York  Law  Journal]**  a  newspaper  [printed 
n  the  [city  of  ,  in  the]  county  and  State 

id  of  general  circulation  within  the  said  county].^ 
xed  notice  was  duly  published  in  said  newspaper^ 
veek  for  six  successive  weeks]  ^  commencing  on 
[and  was  also  published  on  the 

[8ignature.'\ 


19 
19 


rhen  the  affidavit 
sr  papers  entitled 
en  the  copy  of  the 
OW8  the  action  or 
!h  the  affidavit  is 
raph    32    of    this 

29  of  this  article. 
I    31,    «f.     Follow 
it  is  inserted  in 
cation. 

use  held  necessary 
juirin^  publication 
sreneral  circulation 
^pnldinj?  r.  Fahr- 
602;  Gallagher  v. 
10. 


30  The  usual  practice  has  been  to 
publish  the  notice  seven  times  under 
the  requirement  of  once  a  week  for 
six  weeks  (see  Young  v.  Fowler,  73 
Hun,  179,  25  N.  Y.  Supp.  875).  and 
to  insert  the  words  "  seven  times " 
after  the  word  *'  weeks."  See  Hatfield 
r.  Malcolm,  71  Hun,  51,  24  N.  Y. 
Supp.  596,  23  Civ.  Pro.  197. 

An  affidavit  of  publication  for  "  six 
successive  weeks  "  does  not  show  pub- 
lication once  in  each  of  these  weeks. 
Godfrey  v.  Valentine,  39  Minn.  336, 
40  N.  W.  Rep.  163;  Frisk  v.  Reijrel- 
Man,  75  Wise.  499.  43  N.  W.  Rep. 
1117,  17  Am.  St.  Rep.  198. 
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ARTICLE  XX. 

Retubns. 


1.  Returnable  process. 

14.  Neglect  to  return. 

2.  VeniMSL 

15.  Amending  without  lea 

3.  Date  of  receiving  the  process. 

16.  — by  leave. 

4.  Date  of  return. 

17. notice. 

5.  Date  of  the  act  done. 

18.  Reserving  righU  of  thi 

G.  Reference      to      the      instrument 

19.  Impeaching. 

served. 

7.  Description  of  act  done. 

FOBMB. 

N.  Matters  not  within  odicial  duty. 

(216)   Return     of     serv 

9.  Place. 

form. 

10.  Sif^natnre. 

(217)   The  same;  anothei 

11.  —  official  addition. 

(218)   The  same;  service 

12.  Term  expired. 

persons. 

13.  Mode  of  making. —  Filing. 

1.  Returnable  process,] — To  determine  whether  a 
appropriate,  in  lieu  of  an  affidavit  or  other  common  h 
we  may  look  to  the  process  or  order  to  see  if  its  termf 
the  duty  of  the  officer  to  execute  it;  in  such  case  the  ] 
whatever  name  it  may  be  known,  is  returnable  proc 
though  it  does  not  contain  express  words  directing  a  rei 

If  it  is  not  directed  to  any  officer,  and  does  not  in  ten 
;;?iy  officer  with  its  execution  or  service,  the  service  of  i 
made  by  an  officer,  should  be  proved  by  his  affidavit  ai 
a  return.*^ 


i 


2.   Ventie,] — A  venue,  if  essential  in  any  case,**  is  i 
the  ordinary  case  of  an  officer  making  a  return  to  the 

wliich  he  is  an  officer. 

40Utica  City  Bank  v.  Biiell,  9  Abb.  Pr.  385,  17  How.  Pr.  498.  ( 
debtor  appear  for  examination  in  supplementary  proceedings.)  i 
service  made  outside  of  the  locality  of  the  officer's  authority.  Farmi 
Co.  r.  Dickson,  17  How.  Pr.  477,  9  Abb.  Pr.  fil  (ser>'ice  by  sheriff 
his  countv)  ;  Morrell  v.  Kimball,  4  Abb.  Pr.  352  (service  by  sheriff 
St.ate). 

The  New  York  statute  requires  that  "  a  sheriff  or  other  officer 
mandate  is  directed  and  delivered,  must  execute  the  same  accord 
command  thereof,  and  make  return  thereon  of  his  proceeding  under 
Code  Civ.  Pro.,  §  102.  "Miindate"  here  includes  a  "writ,  proces 
written  direction  "  lawfully  issued  by  a  court,  or  judge,  or  a  persoi 
a  judicial  officer  and  **  commanding  a  court,  board,  or  other  body,  oi 
or  other  person,  named  or  otherwise  designated  therein,  to  do,  or 
from  doinpr,  an  act  therein  specified."     /d.,  §  3343,  subd.  2. 

41  Omission  was  disregarded  in  Knowles  v.  Gaslight,  etc.,  Co.,  If 
when  drawn  in  question  collaterally  in  action  on  judgment  fouii< 
return. 
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le  inserted,  and  is  on  its  face  absutd  —  as,  for  in- 
beve  x»  no  county  in  the  State  bearing  the  nanie 
le-  court  may  disregard  the  error  if  reference  to 
^If  indicates  the  officer's  eonnty.^ 

"eceiving  the  process.'] — The  officer's  indorsement 
receiring  the  writ  is  not  evidence  as  against  other 
it  is  made  his  dnty  by  law  to  make  snch  indorse- 
mission  to  make  such  indorsement  will  not  invali- 
of  the  writ  or  the  return  of  its  execution,  even 
such  a  statute,  for  the  statute  may  be  deemed 


•rficnt.] — The  officer  may  indorse  each  successive 
t  the  times  of  the  respective  acts,  or  he  may  wait 
roceedings  are  concluded,  and  indorse  the  whole 
•*  Care  should  therefore  be  taken  to  distinguish 
te  of  the  doing  of  the  act  which  he  returns  that 
ad  the  date  of  the  return  as  an  instrument.**  If 
3^  is  explicitly  stated,  it  is  not  important  that  the 
the  instrument  is  not  given,*^  except  where  ques- 
j  may  depend  on  the  time  of  the  return,  and  even 
t  may  be  that  the  date  of  filing  the  return  will 
in  error  in  dating  the  instrument  may  embarrass 
ite  requires  return  within  a  limited  time.*® 

lUock,  66  111.  37.  ( Suimnoiis  directed  to  sheriff  of  Wabash 
under  veaue  of  "  Nash  '*  county,  there  being  none  such  in 

(2ded.)  1042. 

msey,  8  Johns.  41 ;  8.  P.,  Hutchins  v.  Carrer  C6.,  16  Minn, 
c  there  is  such  a  provision  relating  to  executions.  N.  Y. 
1363.  The  person  delivering  any  process  whatever  may  re- 
am signed  by  the  sheriff  of  the  day  and  hour  of  its  receipt. 

ittenhall,  2  Den.  633,  635. 

sd  immediately  before  the  signature  was  treated  as  the  date 

sd  in  Qreenman  v.  Harvey,  63  111.  386,  and  Lackey  v,  Seibert, 

^r  to  support  the  return.     It  was  treated  as  the  date  of  the 

f  the  fact  returned,  for  the  same  purpose  in  Chicago,  etc., 

er,  79  ni.  364. 

n,  66  Geo.  282.     (Presuming  regularity  in  point  of  time  lu 

h  dates.) 

he  process  bore  date  after  the  date  of  the  sheriff's  return  of 

n   was  held  no  evidence,  and  need  not  be  traversed,  and, 

r  was  dead,  the  defendant  might  testify  that  he  was  not 

error  to  exclude  such  evidence.    Reaton  r.  Moore,  59  6a.  553. 
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o.  Date  of  the  act  done.'\ — A  return  of  service  o 
^■hould  state  the  date  on  which  the  service  was  made.**  1 
ilifference  of  opinion  as  to  whether,  when  the  day  is  n 
the  court  may  go  by  the  date  of  the  return,  and,  if  that  1 
ihe  period  when  service  would  be  sufficient,  sustain  the 
lion.  The  better  opinion  is  that,  unless  the  statute  req 
time  to  be  stated,*®  this  is  prima  facie  sufficient."  B 
code  procedure  the  judgment  might  be  impeached  by 
that  the  service  was  made  at  such  a  time  within  that  ] 
^0  be  illegal —  e.  ^.,  on  a  Sunday  or  election  day. 

6.  Reference  to  the  instrument  served,] — Blanks  and 
In  the  reference  made  by  a  return  to  the  instrument  se 
i^enerally  held  not  to  vitiate  the  proceedings  thereon,  no 
acting  on  the  return  as  sufficient,  if  by  fair  and  reaso 
lendment  the  meaning  is  clear,  and  one  could  not  be  misl 

But  the  date  attached  to  an  oflioer's  return  is  not  to  be  taken  i 
that  the  notice  was  given  on  the  day  of  the  date,  where  that  woul 
rtistent  with  the  return  it«<'lf.     Thayer  v.  Stearns,  1  Pick.  109. 

An  error  in  the  date  of  the  return  to  an  attachment  was  held 
according^  to  the  fact  in  order  to  suptain  the  proceedings  thereon, 
Dougherty,  59  Mich.  240,  26  N.  W.  Rep.  610. 

4i*  Wilson  V.  Greathouse,  1  beam.  (111.)  174  (refusing  to  allow  d 
supplied  by  parol,  though  the  officer  was  dead)  ;  Clemson  v.  Hami 
Ogle  V.  Coffey,  Id.  239;  Emerson  v.  Upton,  9  Pick.  167  (allowing  j 
hy  the  officer  to  protect  himself  from  liability  at  the  expense  of  a  tl 
i^ho  had  purchased  an  apparently  good  title,  was  held  error).  Did 
Hr)  111.  66;  Hakes  v.  Shupe,  27  Iowa,  465. 

&o  As  in  Iowa,  Hakes  v.  Shupe,  27  Iowa,  465;  Diltz  V.  Chambers,  2 
479   (holding  the  statement  in  such  case  indispensable). 

51  Lackey  v.  Seibert,  23  Mo.  85;  Marlow  V.  Kuhlenbeck,  2  Colo.  60 

Jn  Reid  r.  Jordan,  56  Geo.  282,  where  there  was  no  date  either  of 
or  the  act  done,  the  court  held,  nevertheless,  that  the  general  pfesi 
the  performance  of  official  duty  rendered  it  prima  facie  sufficient. 

In  Johnson  v.  Day.  17  Pick.  106,  an  obvious  clerical  error  in  tb 
allowed  to  l)e  amended. 

Where  the  return  day  is  fixed  by  law,  and,  being  the  return  day 
process,  cannot  be  anticipated,  a  return  that  "  I  have  this  day  atta 
''tating  a  date  earlier  than  the  return  day,  and  adding,  "  and  I  furt 
t)iat  I  am  unable  to  find,  etc.,  without  further  date,  but  filed  on 
day,  may  be  construed,  in  support  of  the  judgment  thereon  as  a  rf 
II nd  dated  on  the  return  day.  Hitchcock  V.  Ilahn,  60  Mich.  459,  27  ] 
liOO;  s.  p..  Glover  V.  Whittenhall,  2  I>n.  633,  635. 

B2McNab  V.  Young,  81  111.  11;  Norton  v.  Meader,  4  Sawy.  603,  6 

J.)      Return  of  service  of  **  a  true of  this  writ."     Held  sulTiciei 

service  by  copy. 

Chicago  &  St.  L.  R.  R.  Co.  v.  Holbrook,  92  111.  297.     Return  stal 
hy  delivering  a  true  copy  to,  etc.,  without  saying  what  was  served 
a  copy,  sustained. 

See,  also.  Smith  r.  Bnyd,  101  N.  Y.  472,  a  case  of  similar  omi 
statutory  acknowledgment. 
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n  of  act  done.'] — A  return  stating  the  act  done, 
language  of  the  statute,  or  even  in  more  general 
held  sufficient:  for  an  officer  shown  to  have  per- 
is presumed  to  have  performed  it  in  a  proper 

its  appropriate  application  to  cases  of  return  of 
of  process,  whether  in  courts  of  general  jurisdie- 
jurisdiction,  if  unfettered  by  peculiar  statutory 


return  is  relied  on  as  a  foundation  for  ordinary 
vice,  or  as  evidence  that  constructive  service  was 
IS  divesting  a  person  of  his  title  to  real  property, 
9  often  applied. 

here  indicated  depends  too  much  upon  the  nature 
ig,  the  terms  of  the  statute,  if  any,  prescribing  it, 
ractice,  to  make  any  statement  of  a  general  rule 
le  as  applying  to  returns  generally." 

ker,  39  Mich.  472.  Return  inisjiamiiig  complaint,  in  one 
"  sustained. 

lotioe  that  the  test  for  such  questions,  arising  on  affidavits, 
would  lie. 

K  Wilds,  11  Barb.  520,  525,  this  rule  was  applied  to  proceed- 
court.  (Omission  to  state  that  copy  was  duly  certified  by 
\  by  the  presumption  that  he  performed  his  statutory  duty. ) 
Some  things  may  be  presumed  in  favor  of  a  proper  discharge 
lie  officer.  When  he  returns  that  he  has  made  personal 
he  is  not  required  to  state  what  particularlv  he  did  to  con* 
!.  It  will  be  presumed  that  he  did  all  that  the  law  requires, 
lould  read  the  process  to  the  defendant,  it  may  be  presumed 
f  the  law  required  that  he  should  deliver  a  copy,  it  may  b<« 
copy  was  delivered;  and  when  it  is  required  that  the  copy 
certified  hy  him^  it  may  be  p)*esumed  tnat  it  was  so  done, 
ust  be  made  affirmatively  to  appear,  that  the  requirements 
[)e€n  complied  with,  before  advantage  can  be  taken  of  a 
of  service." 

ice  the  law  is  liberal  in  construing  the  return.  Thus,  in  an 
ta,  the  wotd  "  executed,"  signed  by  the  officer,  was  held  to 
irn  to  a  summons,  the  court  saying  that  the  word  implied 
[)een  executed  according  to  law.  In  other  States  there  have 
Murf.  Just.  Prac,  |  429,  citing  Mayfield  v.  Allen,  1  l^Iinor 
lonwealth  r.  Murray,  2  Va.  Cases,  604;  Bridges  v.  Ridgley, 
Semmes  v.  Patterson,  65  Miss.  6. 

n  stated  service  of  a  copy  upon  three  defendants,  but  in 
be  officer's  fees  for  three  copies,  held  that  this  was  part  of 
»wed  service  of  a  copy  on  each.    Martin  v.  Hargardine,  46 

^  or  delivery  of  a  copy  is  expressly  required  to  make  good 
should  state  one  or  the  other.     Botsford  r.  O'Conner,  57 

he  objection  was  held  not  available  for  collateral  attack.) 
party  was  informed  of  the  contents,  is  not  enough  instead 
r.  Bull,  26  111.  348. 
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Where  a  strict  rule  is  applicable,  it  is  generally  agree 
strict  compliance  with  the  statute  is  indicated,  informal^ 
language  indicating  it,  is  to  be  disregarded.  A  statem 
conclusion  of  law — such  as  "duly  served" — will  not  i 
show  tliat  the  acts  necessary  to  constitute  due  service  wer 

A  return  of  service  by  reading  should  state  the  reading  as  "  to  ** 
served.     Bain  v.  Galjear,  10  Iowa,  685;  Hunter  v.  Stoneburner,  92  ] 

"  Served  by  reading  in  the  hearing  of  "  the  witness,  held  not  eqi 
the  statutory   duty  of  reading  to  him.     Tooney  v.  State,  5  Tex- 
Hynek  P.  Englest,  11   Iowa,  210. 

But  a  return  of  reading  in  the  hearing  of  the  person  and  delivery 
to  him  were  held  suflicient  in  Anderson  v.  Kerr,  10  Iowa,  233;  6i 
Henry,  27  id.  209. 

Where  the  statute  requires  a  delivery  of  a  copy,  a  return  that  it  ^ 
bv  reading,  is  not  enough.  Newlove  v.  Woodward,  9  Nebr.  502;  > 
Weil,  72  111.  602. 

In  Hedges  v.  Mace,  72  111.  472,  a  return  of  "  served  by  serving 
with  a  true  copy,''  etc.,  was  held  substantially  sufficient  to  show  c 
each. 

In  Russell  v.  Butler  (Tex.  Civ.  App.),  71  S.  W.  Rep.  395,  a 
**  executed  by  delivering  to  C.  R.  and  M.  R.,  the  within  defendants 
a  true  copy  of  this  citation,"  was  held  insufficient  to  show  service 
of  a  true  copy  of  the  writ. 

In  Rosenthal  v.  Renick,  44  111.  202,  a  foreign  judgment  waa  sn 
a  return  of  the  writ  as  "  served  personally  by  copy,"  with  date  and 

A  return  that  he  could  not  find  the  defendants  is  sufficient  evl 
he  could  not  find  either  of  them.  Hitchcock  v.  Hahn,  60  I^Sich.  459, 
Rep.  600  (the  court  saying  that  the  return  would  be  false  if  on^ 
found). 

In  Farris  r.  Powell,  10  Iowa,  553  (partition),  default  was  held  n< 
able,  because  the  return  did  not  show,  as  required  by  statute,  sec 
whether  a  copy  of  the  petition  was  required  by  defendant. 

In  Woodward  v.  Whitescarver,  6  Iowa,  1,  the  service  was  held  : 
because  the  copy  which  the  defendant  required  to  be  sent  to  an  atl 
sent  to  his  own  residence  instead. 

Lewis  17.  Botkin,  4  W.  Va.  533.  Return  of  having  posted,  hel 
dence  of  leaving  posted,  required  by  the  statute,  so  as  to  sustain  < 

Wistar  v.  Philadelphia,  86  Penn.  St.  215.  Return  of  posting  on 
ises  not  sufficient  to  show  posting  on  a  conspicuous  part  of  the  pre 

For  other  authorities  in  favor  of  showing  strict  compliance  with  t 
see  Diltz  v.  Chambers,  2  G.  Greene,  479;  Hakes  v.  Shupe,  27  I 
Gilbreath  v.  Kuykendall,  1  Ark.  50;  Russ  p.  Gilman,  10  Me.  209. 

It  is  the  duty  of  the  sheriff,  say  the  court  in  Sharp  v.  Baird,  45 
to  state  in  his  return  what  acts  he  performed  in  serving  the  wi 
court  may  decide  on  its  sufficiency.      Hence  an  attachment  was  not 
by  return  of  posting  "notice"    (when   the  law  required  posting 
attachment),  and  omittin<r  to  state  whether  there  was  an  occupant 

Dili^renee  in  unsuccessful  attempt  to  find  defendant  presumed. 
Fny.  16  Ind.  429. 

5r»  Hodjjes  v.   Hodpes,  6   Iowa,  78.      Sufficient  in  New  Jersey. 
Berlin  Bridge  Co.,  51   N.  J.   L.  442. 

Perry  v,  Dover,  12  Pick.  206,  211,  holding  that  this  rule  appli 
notices  of  town,  district,  or  corporate  meetings,  which  are  indulged 
laxity. 

Ezelle  V.  Simpson,  42  \fiss.  515,  holding  "executed"  on,  etc.,  n 
party,  not  enough  to  sustain  default,  without  saying  how  or  wh« 
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It,  although  in  broken  or  imperfect  language,  if 
ded  to  show  the  acts  done,  is  sufficient  if  the  acts 
istinctly  implied  are  sufficient  to  constitute  due 

lestion  arises  upon  the  presentation  of  the  return 
the  attorney,  for  action  thereon,  the  test  ought  usu- 
ber  there  is  evidence  on  which  the  court  ought  to 
ibsentee  without  further  inquiry.  When,  however, 
cted,  and  the  question  arises  before  another  court 
defect  in  the  return  impairs  proceedings  had  solely 
t  ought  to  be  whether  the  return  was  sufficiently 
lin  without  question  an  action  for  false  return  in 
e  was  not  made.  When  the  question  comes  up  thus 
^ever,  the  proceeding  is  often  supported  notwith- 
!t  on  the  face  of  the  return,  by  recitals  in  the  order 
licating  that  the  court  had  further  evidence  before 


ot  within  official  duty.'\ —  Matters  not  within  the 
the  officer  are  not  established  by  stating  them  in 
luch  matters,  if  necessary  to  be  brought  before  the 
tion  with  the  return,  should  be  shown  by  affidavit. 

In  a  court  of  general  jurisdiction  the  omission  of 
?rvice  to  state  in  what  place  service  was  made,  or 
bin  the  county  or  other  district  of  the  officer,  does 
udgment.** 
the  process  of  a  court  of  limited  or  special  juris- 

ney,  1  Mo.  537,  holding  the  same  of  "  lawfully  executed." 
)Td,  42  Miss.  508,  holding  the  same  of  **  executed  on  the 

m:* 

43  Miss.  225,  holding  the  same  of  "  executed  by  summoning.* 
Stoneburner,  92  111.  75,  "  executed  by  reading   "  sufficient. 
^,  10  Phila.  Rep.  103;  s.  c,  31  Leg.  Int.  4,  holding  "served 
'  of  original  summons,"  etc.,  a  conclusion  of  law,  and  not 

judgment. 

42  Miss.  509,  holding  that  ''  executed  by  personal  service " 
livery  of  copy. 
Appeal,  2  Cent.  Rep.  843. 
Hanford,  5  Den.  586,  598. 

ire,  25  Ark.  562   (return  of  leaving  things  in  possession  of 
r  agreement  of  parties  —  inserted  in  return  of  levy), 
rphy,   42   Vt.   645    (return   that   defendant  was   in   militia 
%  as  excuse  for  his  not  obeying  the  process  served). 
Gaslight,  etc.,  Ck).,   19  Wall.  58    (sustaining  the  judgment 
attack,  for  due  performance  of  duty  may  be  presiuned). 
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diction,  ^  where  the  place  must  be  stated ;  but  saying  thi 
in  a  village  named,  is  sufficiently  definite.*^ 

10.  Signature,] — The  return  should,  of  course,  be  s 
the  officer,***  although  at  common  law  the  omission  of  the 
sign  his  return  was  not  fatal  to  its  validity,®  and  such  a 
amendable.® 

So  the  fact  that  an  incidental  part  of  the  return  —  for 
a  statement  of  the  place  of  service  —  is  added  as  if  a  { 
below  the  signature  does  not  vitiate.^ 

At  common  law  a  deputy  sheriiff  can  only  act  in  the  na: 
principal ;  and  hence  a  return,  though  of  acts  done  by  th( 
was  required  to  be  made  in  the  name  of  the  sheriff,  the 
a  deputy  signed  to  the  return  being  ineffectual.®*^ 

But  the  return  may  be  signed  with  the  sheriff's  nan 
deputy,  adding  name  and  addition  as  deputy.^     So,  tl 

^9  Id, 

Allen  V.  Blunt,  1  Blatchf.  480  (U.  S.  Cir.  Ct.),  under  statute 
service  except  in  the  district  in  which  the  party  is  an  inhabitant  oi 

Alverson  v.  Dennison,  40  Mich.  179.  (Process  of  a  Justice's  Co 
by  a  marshal  having  no  authority  to  serve  outside  the  city.  Reve 
jud^^ment  thereon,  for  this  error.) 

Contra^  in  New  York  in  Justice's  Court,  under  Code  Civ.  Pro.,  S  28 
V.  Baker,  25  App.  Div.  9,  48  N.  Y.  Supp.  1042. 

00  Wilson  r.  Call,  49  Iowa,  403. 

61  Watson  V,  Bondurant,  21  Wall.   (U.  S.)    123. 

Omission  to  add  official  title  does  not  vitiate.  Martin  v.  Aultmai 
150. 

C2  Dewar  r.  Spence,  2  Whart.  211,  220  (holding  it  not  ground 
aside  default  entered  thereon). 

Kudy  V.  Commonwealth,  35  Pa.  St.  1G6  (holding  it  not  ground  ; 
ing  the  return  when  offered  in  evidence). 

By  the  statute  of  amendment  the  defect  does  not  impair  judg 
court  of  record,  nor,  after  verdict,  etc.,  afford  ground  for  a  stay  o\ 
in  a  court  of  record.     N.  Y.  Code  Civ.  Pro.,  %  721, 

63 /d.,  §§  721,  722,  725.      See  paragraphs  15  and  16,  post. 

Returns  to  State  writs,  such  as  mandamus^  habeas  corpus^  etc 
signed  by  the  defendant,  unless  where  otherwise  specially  prescrib 
or  the  court  or  judge  for  cause  shown  otherwise  directs.  N.  Y. 
Pro.,  §  1095. 

64  Wilson  V.  Call,  49  Iowa,  463. 

<»Ryan  v.  Eads,  Breese  (111.),  168;  followed  in  Ditch  r.  Edward 
127;  8.  P.,  Glencoe  v.  People,  78  111.  382;  Bolard  v.  Mason.  66  Pi 
Mitchell  V.  Coram,  89  Va.  826 ;  Reinhart  v.  Lugo,  86  Cal.  395. 

To  same  effect,  Campbell  r.  Swasey,  12  Ind.  70;  McClure  v.  We 
311,  where,  however,  amendment  was  allowed. 

To  same  effect,  in  case  of  an  under  sheriff.  Joyce  r.  Joyce,  5 
followed  in  Rowley  r.  Howard,  23  id.  401. 

eeEmley  v.  Drum,  36  Pa.  St.  123. 

A  return  by  the  sheriff  is  equally  conclusive  against  him  whe: 
his  name  by  his  deputy  as  when  made  by  himself.  Sheldon  v.  Payi 
453. 
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(  name  may  be  by  a  clerk  authorized  by  the  officer, 
dopta  and  delivers  the  signature  as  his.^  • 
statute  authorizes  a  deputy,®®  or  special  deputy,'* 
ecute  the  process,  or,  according  to  some  cases,  evcH 
office  of  deputy,^®  a  return  over  his  own  name  and 
I,  is  enou^. 

il  addition.'] — Omission  to  add  to  the  signature  in- 
8  county  may  be  supplied  by  reference  to  the  writ 
[imed ;  ^^  or,  if  the  officer  be  an  officer  of  the  court 
return  is  produced,  the  fact  may  be  judicially  no- 

xpiredJ] — The  fact  that  the  officer  has  gone  out  of 
i  objection  to  his  making  the  return." 

)f  making, —  Filing  J] — The  return  is  not  deemed 
implation  of  law,  until  filed  or  presented  to  the  court 
the  statute  authorizes  such  mode  of  transmission), 
ly  require.^* 

to  return.'] — If  an  officer  fails  to  make  return  an 
taken  requiring  him  to  show  cause  why  he  should 

at  Park  Bank,  08  N.  Y.  87  (case  of  a  certificate  of  attach- 
im). 

Olcoit,  1  Mich.  344;  Gibson  r.  Nat.  Park  Bank,  98  N.  Y,  87. 
eople,  78  Dl.  382. 

Billy  appointed  by  a  sheriff  to  serve  a  writ,  though  his  appoint- 
ier  seal,  is  an  officer  de  facto  for  that  purpose.  Jewell  v. 
.  13,  5  Atl.  Rep.  80. 

Curtis,  4  Vt.  616;  Msiller  v,  Alexander,  13  Tex.  407. 
bullock,  66  111.  37;  Flengel  v.  Lards,  108  Mich.  682. 
rt,  7  Iowa,  66. 
ph  16  on  next  page. 

ng  the  election  or  appointment  of  a  new  sheriff,  the  former 
irn,  in  his  own  name,  each  mandate  which  he  has  fully  exe- 
)de  Civ.  Pro.,  S  186. 

Civ.  Pro.,  I  825,  provides  as  follows :  "  A  return  or  other 
il  proceeding,  where  no  other  disposition  thereof  is  prescribed 
filed,  and  an  order  therein  must  be  entered,  with  the  clerk  of 
liich  the  special  proceeding  is  taken,  if  it  is  before  a  county 
B  of  a  court  established  in  a  city;  if  before  a  justice  of  the 
nrith  the  clerk  of  a  county  designated  by  the  justice;  or  if  no 
&de  by  him,  of  a  county  where  one  of  the  parties  resides." 
.  537,  I  17,  requiring  an  officer  executing  process  for  con- 
it  during  the  sitting  of  the  court  on  the  return  day,  even 
hment  is  returnable  at  a  particular  hour  of  the  day,  the  officer 
to  return  it  at  the  hour,  except  by  order  of  the  court,  when 
[f  he  is  absent,  an  ew  parte  order  for  an  attachment  against 
:>re  the  adjournment  of  the  sitting  of  that  day,  is  irregular, 
r,  7  Paige,  433. 
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not  make  return  or  be  pimiahed  for  contempt/^  and  by  s 
New  York,  a  summary  method  of  compelling  return  by 
return,  and,  on  default,  application  for  attachment  is 
for/« 

But  the  remedy  for  a  false  return  is  not  by  moving  t 
amendment," 

15.  Amending  without  leave.'] — Until  the  process  is  ] 
by  the  officer  to  the  court,  or  filed  with  the  derk,  h 
thereon  is  in  his  own  power,  and  may  be  amended  withoi 

16.  —  by  leave,] — The  return,  no  matter  whether  ( 
made  by  principal  or  deputy/®  may  be  set  aside,*  or 
amended  by  leave  of  court,®^  either  by  the  principal®  c 
deputy  who  actually  executed  the  process,®^  if  he  might  h; 
the  return ;  and  it  is  no  objection  that  either  is  out  of  ofi 
time  of  making  the  amendment.®*  After  his  death  it  may 
on  the  application  of  his  personal  representative.®  Bu 
ment  is  confined  to  the  facts  occurring  under  the  proces 
full  return,  facts  subsequently  occurring  are  not  to  be  broi 

75  See  Contempt. 

70  By  N.  Y.  Code  Civ.  Pro.,  §  2270;  Gen.  Rule  No.  6.  Matter  of  ] 
Civ.  Pro.  Rep.  142. 

77  Smith  t?.  Gaines,  93  U.  S.  341. 

78  Nelson  v.  Cook,  19  111.  440,  450.  And  where  the  return  upon  ai 
was  erased  when  offered  to  the  court,  and  no  explanation  made, 
considered  that  no  return  was  shown.     Lopez  v.  Campbell,  163  N.  ^ 

79Whittier  r.  Varney,  10  N.  H.  291  (amendment  of  return  to  a 
of  two  were  served,  allowed). 

Primrose  t\  Browninpr,  59  Geo.  09;  Johnson  v.  Sommers,  3  Brad^i 
(holding  it  error  to  refuse  to  receive  sheriff's  return  of  schedule,  a 
general  return  had  been  held  insufficient,  in  replevin  against  him). 

80  Lopez  r.  Campbell,  163  N.  Y.  340,  351. 

81  The  leave  is  discretionary.    Fcurt  v.  Caster,  174  Mo.  289,  73  S. 

82  People  r.  Ames,  35  N.  Y.  482  ( sheriff  permitted  to  amend  retur 
tion,  although  an  action  was  pending  against  him  for  an  insufficien 
return.)  Hall  v.  Ayer,  9  Abb.  Pr.  220,  19  How.  Pr.  91  (sheriff  i 
pay  motion  costs).     Burnham  r.  Brennan,  42  N.  Y.  Super.  Ct.  49. 

Unless  shown  to  be  not  reliably  cognizant  of  the  facts.  Jarb< 
37  Md.  345. 

83Rapp  V,  Kyle,  26  Kans.  89;  abst.  B.  c,  13  Repr.  525. 

84McClure  t?.  Wells,  46  Mo.  311   (sheriff  amending  deputy's  retur 

Rapp  r.  Kyle,  26  Kans.  89;  abst.  s.  c,  13  Repr.  526  (deputy  an 
own  return). 

85  Scruggs  V.  Scru<?gs,  46  Mo.  271. 

86  Bibb  t\  Collins,  51  Ala.  450. 
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B  power  to  amend  by  order,"  and,  in  furtherance  of 

ter  the  officer's  death. 

int  may  have  effect  by  relation  back  to  the  original 


m 


5.] — Notice  to  the  adverse  party  of  application  for 
is  not  required;  ^  for  the  officer's  liability  for  a 
deemed  a  sufficient  assurance.^  But  this  rule  in 
>ns  is  restricted  to  motions  made  at  the  same  term.^* 
may  be  done  at  any  time,®*  even  after  action  begun 
riff  for  an  insufficient  or  false  return.^  Lapse  of 
essarily  an  objection.** 

ing  rights  of  third  persons,']  — An  amendment 
>ut  prejudice  to  the  intervening  rights  of  third  per- 
in  good  faith^  without  notice ;  ^  but  such  a  person 
/ith  constructive  notice  of  what  was  contained  in 
e  time  he  acquired  his  titla®* 

ing.] — A  motion  to  set  aside  the  proceedings 
3tum  may  be  made  on  the  ground  of  defects  in  the 
aotion  to  set  aside  the  return  itself  may  be  made  on 
sity,  collusion,  fraud,  or  want  of  jurisdiction.®* 
turn  is  not  relieved  against  nor  inquired  into  in  a 

which  a  return  ia  made  by  a  sheriff  or  other  officer,  or  by  a 

or  other  tribunal,  may,  in  its  discretion,  direct  the  return  to 

aatter  of  form,  either  before  or  after  judgment."      N.  Y. 

725. 

imilton,  52  Ala.  105. 

1,  etc.,  R.  R.  Co.  V,  Butler,  53  111.  323. 

08  are  regarded  with  liberality.     Golden  Paper  Co.  v,  Clark, 

Freeman,  35  Kans.  523;  s.  c,  11  Pac.  Rep.  431,  the  sheriff 
amend,  by  motion,  on  notice  to  him  only. 
Vilson,  57  111.  226,  230. 

r.  Chamber  of  Commerce,  69  111.  22,  26;  Planing  Mill  Co. 
id.  587. 

es,  35  N.  Y.  482.  (Leave  to  amend  granted  on  payment  of 
action  to  date  of  application.) 

ftson,  16  Me.  124  (twenty  years,  but  no  right  of  others  inter- 
Smoot,  93  Mo.  App.  289  (ten  years). 

ix  years  had  elapsed,  amendment  to  make  out  statutory  title 
ent  was  refused.      Russ  v.  Oilman,  16  Me.  209. 
tiilbrick,  56  Me.  222,  227,  and  cases  cited;  s.  p.,  Emerson  v. 
7. 

barney,  10  N.  H.  291. 

I  set  aside  judgment  on  the  service,  the  return  is  only  primu 
:!arpenter  v.  Anderson  (Tex.  Civ.  App.),  77  S.  W.  Rep.  291; 
)m  Iron  Works,  23  Ohio  Cir.  Ct.  444. 
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collateral  proceeding,  but  only  on  a  direct  motion  to  se 
turn  itself  aside,^  or  by  an  action  against  the  ofScer. 

The  return  of  an  ofBcer  that  he  has  executed  an  orde: 
cess  so  far  as  it  defeats  a  remedy,  as  for  instance  by  the  c 
of  a  person  directed  thereby  to  be  discharged,  falls  by  a 
of  the  order,  thus  restoring  the  original  process  which  t 
discharged.^ 


FORMS. 


FORM  No.  216. 
Sttim  of  oeiTioe:  short  foxBLi 


day  of 

,  I  served  the  withi 


[Venue.'] 

I  hereby  certify  that,  on  the 
at  ,  in  the  county  of 

upon  the  within  named  [specifying  person  by  same  nai 
writ]^  by  reading  the  same  to  him. 

Dated  this  day  of  ^  19     . 

[Signature  of]^ 

Sheriff  of  c 

[Signature  of] 

Deputy  Sheriff. 

M  Forbes  v.  Waller,  25  N.  Y.  430,  440;  High  Rock  Knitting  Co.  \ 
18  Misc.  631,  43  N.  Y.  Supp.  683;  Sperling  v.  Levy,  10  Abb.  Pr.  42( 
9.  Nat.  Rubber  Ck>.,  13  R.  I.  48;  abst.  s.  o.,  22  Alb.  L.  J.  274.  Ix 
Leggat,  79  App.  Div.  141,  80  N.  Y.  Supp.  327,  it  was  assumed  that  ii 
on  a  partnership  debt,  a  defense  by  the  representative  of  a  deceas 
that  an  execution  against  the  survivor  had  been  returned  unsatisl 
lusion,  would  have  been  available  if  the  charge  of  collusion  had  ii 
sheriff.      (AfiTd  on  opinion  below  in  176  N.  Y.  690.) 

8.  p.,  111.  Steel  Co.  V.  Dettlaff,  116  Wis.  319,  93  N.  W.  Rep.  14. 
Nebraska.    Baldwin  v.  Burt  (Neb.),  96  N.  W.  401. 

M  Benedict,  etc.,  Mfg.  Co.  v.  Thayer,  21  Hun,  614. 


1  Sustained  by  Ball  p.  Shattuck, 
16  111.  299,  for  cases  where  the  stat- 
ute does  not  otherwise  provide. 

The  shortest  return  is  that  sanc- 
tioned by  usage  and  statute  in  New 
Jersey,  viz.,  "  C.  C,"  or  "  C.  C.  C," 
meaning  respectively  that  he  hath 
taken  the  body,  or  taken  it  into  cus- 
tody. 


2  See  Alexander  r.  M< 
Cal.  25,  for  an  inaccuracy 
the  person  served  which,  b< 
not  vitiate,  s.  P.,  (Sate 
stract  Co.  v.  Post,  65  Neb.  ' 
V,  Burt«  7  Iowa»  56. 
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FORM  No.  217. 

The  same;  another  form. 


877 


»rtify  that  I  have  this  day  served  the  within  [writ] 
thin  named  [name  person  accurately]  by  delivering 
ig  with  him,  at  ,  in  the  county  of  , 

thereof. 

\  signatures  as  in  previous  form.'] 

FORM  No.  218. 
The  same;  aeivice  upon  several  persons. 
evious  forms  to  name  of  person  served,  continuing:] 
f  to  and  leaving  with  each  of  said  persons*  a  true  copy 


a  eopy  on  each  must      be  shown.    See  note  to  paragraph  7, 
p.  369,  ««pro. 
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ARTICLE  XXI. 

SkBVICS    and    PbOOF    THEBSaF. 

[The  forms  peculiar  to  personal  and  constructive  service 
cess  to  acquire  jurisdiction,  such  as  the  summons  in  an  acti 
be  given  in  connection  with  Summons.  The  modes  of  serv 
stated  are  those  applicable  to  proceedings  in  a  cause  of  wl 
court  already  has  jurisdiction.]      [For  list  of  Fobms,  see  ] 


I.  Mode  of  service  in  oeneeal. 

1.  Copy  or  certified  copy. 

2.  By  whose  hand  made. 

3.  Mode. 

4.  Showing  original. 

5.  Service  such  as  to  make  disobe- 

dience a  contempt. 

6.  Withdrawing  service. 

7.  Refusal  to  accept. 

8.  Days  and  hours  of  personal  ser- 

vice. 

9.  Fractions  of  a  day. 

II.  Sebvicb  on  pabtt,  attobnet,  ob 

COUNSEL. 

10.  Papers  to  affect  party  who  has 
not  appeared. 

11. who  has  appeared  in  per- 
son. 

12. who  has  appeared  by  at- 
torney. 

13.  Attorney's  power  to  proceed  after 
judgment. 

14. to  give  consent  affecting  ap- 
peal or  review. 

15.  Power  of  client  to  proceed  by  new 

attorney. 

16.  Appearance  on  appeal  from  judg- 

ment presumed  authorized. 

17.  Client    bound    by    service    after 

judgment  on  attorney,  though 
neither  appears. 

18.  —  interlocutory  proceedings  over- 

lapping judgment. 

19.  — service  on  attorney  for  party 

charged  or  discharged  by  judg- 
ment. 

20.  Specific  property. — Fund  in  court. 

21.  Actual   entry   of   final   judgment 

the  test. 

22.  Effect  of  statute  as  to  proceed- 

ings after  judgment. 

23.  — after  attorney's  death. 

24.  Service  on  counsel. 

For  Forms, 


25.  Service  on  attorney's  ps 

26.  Death  of  client. 

27.  Assignment. 

III.   SBBVICE  on  CUD 

28.  Service  on  clerk  of  cour 
IV.  Service  pkbsonallt,  o 

FICE  OB  RESIDENCE  0¥  ATI 

29.  Personal  service. 

30.  At   office,  on   clerk,   pa 

person  in  charge. 

31.  Office  closed. 

«32.  Office  open  and  empty. 

33.  Getting  in. 

V.  Sebvice  bt  mad 

34.  Place  of  mailing. 

35.  Wrapper. 

36.  Postage. 

37.  Requ^  to  return  if  t 

for. 

38.  Several  to  one  address. 

39.  Post-office,  and  letter-bo 

40.  Double  time  on  service 

41.  Time  of  service  by  mail 

42.  Requirements  to   be  st: 

served. 
VI.  Pboof  of  sebvic 

43.  Mode. 

44.  Allegations  in  affidavit 

45.  Place. 

46.  Indirect  proof  of  servie 

47.  Disproving  service. 
VII.  DEFEcrnvE  service   a] 

dies  thsbefoe. 

48.  Approximate  service. 

49.  Defective  service. 

50.  Retuminj^. 

61.  Specifying  objections. 

52.  Re-serving  returned  pap 

53.  Motion    to    determine 

service. 

54.  Relief  against  illegal  se 
see  p.  406. 
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I.    MODE  OF  SBRVICB  IN  GENERAL. 

>r  certified  copy.] — The  general  principle  is  that 
►ject  of  service  of  a  copy  is  merely  to  give  notice  of 
court,  an  uncertified  copy  of  the  original  order  is 
th  proper  notice  that  it  is  a  copy.*  But  where  the 
18  served,  or  whose  attorney  is  served  —  whether  he 
r  a  stranger  to  the  action  or  an  officer  of  the  court  — 
o  act  on  the  authority  of  the  order,  a  certified  copy 
ly  be  served. 

is  similar  where  the  object  of  the  service  is  to  give 
latter  or  step  in  the  action.' 

}se  hand  made.'] —  In  the  absence  of  any  statute  for- 
ice  of  papers  to  be  made  by  a  party,®  a  party  is  com- 
the  law  allows  parties  to  testify  in  their  own  behalf, 
ice  of  papers,^  and  even  where,  as  in  case  of  a  sum- 
irty  cannot  make  service,  he  may  make  proof  of  ser- 

or  mandate,  if  directed  to  an  officer,  must  be  served 


fFT,  49  Hun,  29,  17  N.  Y.  St.  Rep.  351,  1  N.  Y.  Supp.  454,  15 
126.  See  Tyler  v,  Simmons,  6  Paige  (N.  Y.),  127,  132,  holding 
a  copy  of  an  order,  or  at  least  a  formal  notice  of  entry,  is 
lit  the  time  to  appeal.  See  Ckxle  Civ.  Pro.,  |§  1325,  1343,  135I» 
ioe  of  a  copy  of  an  order,  with  written  notice  of  entry,  in  order 
ne  running  within  which  to  appeal. 

«  the  statute  or  order  contains  directions  on  this  point,  requir- 
(»py  where,  upon  general  principles,  it  would  not  be  essentiaL 
king,  where  an  uncertified  copy  is  served,  it  is  to  be  regarded 
e  original  rather  than  a  copy  of  the  certified  copy;  and  notice 

:iy. 

wn^t  signature  or  indorsement  a  paper  should  be  served,  see 
44,  and  Inbobsements,  pp.  64,  65,  of  this  volume, 
err,  supra  (service  of  copy  of  ofl'er  of  judgment  and  attorney's 
ike). 

Ists  in  the  case  of  service  of  sununons,  N.  Y.  Code  Civ.  Pro., 
T  the  process  to  commence  a  special  proceeding  {Id,,  §  433), 
laps,  because,  if  allowed  in  such  a  case,  a  party  might  recover, 
his  own  oath.  If  served  by  a  party  in  violation  of  statutory 
an  irregularity  only.  Myers  t?.  Overton,  2  Abb.  Pr.  344.  The 
[le  party  may  make  the  service.  Whitewater,  etc.,  Bank  t;. 
inn.  28. 

Parker,  62  N.  Y.  450,  aflF'g,  7  Lans.  121.     (Service  of  citation 
Surrogate's  Court.) 

on  County  v.  Stanfield,  8  Iowa,  406,  holding  service  of  a  notice 
Bdent  because  made  by  the  party,  the  ground  of  the  decision 
e  was  nothing  in  the  Code  to  authorize  such  a  service. 
oi^art,  73  N.  Y.  256.     (Affidavit  of  plaintiff  to  genuineness  of 
ifendant  to  admission  of  service.) 
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by  the  officer  or  his  deputy ;  •  if  merely  directed  to  the  p 
party  affected  thereby,  it  may  be  served  by  any  person  ii 
sence  of  any  rule  of  court  or  statute  to  the  contrary. ^^ 

In  order  to  prevent  abuse,  the  New  York  Greneral  Rules 
tice"  require  an  affidavit  of  service  of  summons  and  comj 
made  by  another  person  than  the  sheriff,  to  show  that  tl 
was  not  less  than  eighteen  years  of  age,  that  he  knew  th 
served  to  be  the  person  mentioned  and  described  in  the  sun 
defendant  therein,  and  that  he  left  the  copy  with  defendan 
as  delivered  it  to  him,  besides  stating  when,  and  at  what  pi 
place,  and  in  what  manner  he  served  it 

It  is  the  better  practice  to  include  all  these  details  in  an 
of  service  of  any  process,  or  of  any  paper  in  the  nature 
nal  process,  whereby  a  special  proceeding  is  commenced, 
an  order  to  show  cause  on  an  original  petition,  because, 
the  court  rule  does  not  expressly  extend  beyond  summons  i 
plaint  and  notices  therewith,  the  sfatute  which  regulates 
vice  of  a  summons  applies  likewise  to  the  service  of  tl 
which  commences  the  special  proceeding.** 

3.  Mode.l — Where  service  is  required  without  qualifies 
livery  of  a  copy  is  intended  ;*'  and  the  reading  even  of  a 
thenticated  process  or  notice,  by  a  proper  officer,  to  the 
person  to  be  charged,  is  not  sufficient**  without  delivery. 

Where  reading  and  delivery  are  required,  the  refuse 
person  to  whom  delivery  is  made  to  hear  the  reading  is 
to  excuse  omission  to  read.*' 

4.  SJiowtng  oriffinal,'] —  It  is  not  necessary  to  show  an 
order  on  serving  a  copy,*®  unless  for  the  purpose  of  puttinj 

•  Hickey  P.  Forrestul,  49  111.  255;  Pelham  v.  Edwards,  46  Kans.  6^ 

10  CiinMiiinjjs  t?.  Akron  Cement,  etc.,  Co.,  6  Blatchf.  609,  subpcena  t 
Held,  that  service  by  a  private  person  is  sufficient.  The  subpcena,  i 
Bummons,  is  directed,  not  to  the  marshal,  but  to  the  person  himself. 

11  No.  18. 

12  N.  Y.  Code  Civ.  Pro.,  f|  433. 

13  See  Smith  v.  Kerr,  49  Hun,  29,  17  N.  Y.  St.  Rep.  361,  1  N.  Y.  1 
1*  See  NoTicK.  paragraph  1,  page  190. 

People  r.  McHatton,  2  Scam.  (111.)  566.  (Service  of  order  on 
make  return,  not  Rufficiently  made  by  reading;  motion  founded  on  au 
denied.) 

Hart  V.  Gray,  3  Sumn.  339  (holding  appointment  of  guardian 
because  notice  in  writing,  signed,  etc.,  required  to  be  served,  waa 
to  the  party). 

16  Campbell  V,  Shrum,  3  Watts,  60;  Norton  v.  Meader,  4  Sawy.  (t 
For  other  caws  see  proof  of  service  of  Summons. 

i«  Whitman  r.  Johnson,  10  Misc.  730,  31  N.  Y.  Supp.  806. 
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sobedience.  Other  consequences  of  disobedience  fol- 
proof  of  the  showing  of  original.  ^^ 

such  as  to  make  disobedience  a  coniempW] —  In  senr- 
disobedience  of  which  it  is  desired  may  be  punish- 
tempt,  exhibition  of  the  signature  of  the  judge,  if  it 
order,  or,  if  a  court  order,  the  service  or  exhibition 
[  copy,  is  necessary,^®  and  a  copy  must  be  left  with 
?rved ;  *•  and  the  aflSdavit  should  also  state  that  the 
ig  the  service  knew  the  person  served  to  be  the  one  in- 
the  requirement  prescribed  for  service  of  summons,^ 
9r  should. be  not  less  than  eighteen  years  of  age,  does 
m  by  analogy  to  such  a  paper,  unless  it  be  in  the  na- 
lal  process,  such  for  instance  as  an  order  to  show  cause 
Beer  of  the  court.^ 

awing  service,'] —  One  who  having  made  service  im- 
;eive3  the  paper  back  again,  instead  of  leaving  it  with 
?rved,  cannot  take  advantage  of  the  delivery  as  ser- 

!  to  accept,] — ^An  effort  to  make  service,  is  not  de- 
B  refusal  of  the  person  to  whom  it  was  addressed  to 
aper  tendered  to  him,  or  to  listen  to  its  reading  when 
ue  where  reading  is  required.  Laying  the  paper  on 
ore  him  is  a  delivery  to  him,  and  leaving  it  there,  is 

nd  hours  of  personal  service,] — Service,  if  personal, 
attorney,  or  on  an  attorney  during  his  absence  from 
leaving  the  paper  with  his  partner  or  clerk  therein, 

i«  right  to  vacate  an  inquest  taken  in  violation  of  a  stay  8« 
of  Utica  V.  Kibby,  7  Ck)w.  148. 
to  enforce  order  for  bill  of  particulars.      Gross  v.  Clark,  1 
(McCarty)    17. 
tica  V,  Kibby,  7  Cow.  148;  Mayor  r.  Conover,  6  Abb.  Pr.  244, 

Mortgage  Co.  r.  Sire,  103  App.  Div,  396,  92  N.  Y.  Supp.  1082. 

3en.  Rule  No.  18. 

lotice  whereby  a  special  proceeding  is  begun.      Code  Civ.  Pro., 

Iiapman,  3  E.  D.  Smith,  216   (dismissing  appeal  because  the 
1  served  was  immediately  taken  back  for  the  purpose  of  serving 
arty).    Beekman  r.  Cutler,  2  Code  Rep.  51. 
Sutphen,  68  Cal.  267,  9  Pac.  Rep.  110,  and  see  paragraph  3 
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or  with  a  person  having  charge  thereof,^  is  good,  made 
hour  of  day  or  night*^  Other  methods  of  service  are  limit 
hours,  being  usually  required  between  6  a.  m.  and  9  p.  m. 
Service  on  Sunday  is  not  good,**  but  unless  a  statute  e: 
restricts  service  on  holidays,  it  may  be  made  on  those  day 

9.  Fractions  of  a  day,^ — The  law  does  not  now  refus 
gard  fractions  of  a  day  merely  because  they  are  fractions 
the  adversary's  time  is  limited  by  a  specified  hour,  service 
at  a  later  hour  of  the  same  day  is  good ;  ^  but  the  old  m 
still  invoked  to  prevent  negligence  and  injustice.^  Thus 
the  rule  that  an  inquest  or  default  may  be  taken  when  tl 
is  reached,  when  no  affidavit  of  merits  has  been  served  — 
party  waits  and  serves  the  affidavit  on  the  day  when  the 
for  the  want  of  it  may  be  regularly  taken,  and  the  default  i 
on  that  day,  in  good  faith,  and  without  knowing  of  1 
vice,  the  court  will  not  inquire  or  take  notice  of  the  fact  1 
service  was  at  an  earlier  hour  in  the  day  than  the  taking 
default,^^ 


II.  SERVICE  ON  PARTY,  ATTORNEY.  OR  COUNSEL, 

10.  Papers  to  affect  party  who  has  not  appeared.'] — 1 
who  has  not  appeared  is  not  entitled  to  further  notices  in  t] 
;  iiary  prosecution  of  the  action  (at  least  within  the  origins 


24  Cooper  V.  Carr,  8  Johns.  3G0  (service  of  notice  of  motion  on 
effice  at  10  at  ni^'ht).     Followed  in  Miller  v.  Stocking,  22  Wend.  623. 

26  A  party  having  service  to  make,  has  the  whole  of  the  last  day 
service,  and  aflidavit  that  the  paper  was  not  served,  made  on  that  c 
after  9  at  ni^ht,  is  irregular,  and  will  not  sustain  a  default  thereon 
i;.  Soott,  Clarke,  457. 

I  26  N.  Y.  Pen.  Code,  f|  208;   Scott  Shoe  Mach.  Co.  v.  Dancel,  63  A 

172,  71  N.  Y.  Supp.  263.      Except  summons,  complaint,  and  injuncti* 

]  if  an  order  is  obtained  permitting  service  on  that  day    (Code  Civ.  I 

I  as  amended  in  1000)  :  and  except  habeas  corpus  (Code  Civ.  Pro.,  §  201 

As  to  service  on  Sunday,  in  Ohig  and  California,  see  Piiblicatio:^ 
note  97  of  this  volume;  also  Hastings  t?.  Columbus,  42  Ohio  St.  585. 

27Didsbury  v.  Van  Tassell,  56  Ilun,  423,  10  N.  Y.  Supp.  32;  li 
Bornemann,  6  App.  Div.  624,  39  N.  Y.  Supp.  686;  Flynn  V,  Union  Siu 
Co.,  170  N.  Y.  145. 

28  Warden  r.  Etler,  143  Mass.  10,  7  East.  Rep.  858. 

29  See  Douglass  r.  Siefcrd,  18  Misc.  188,  41  N.  Y.  Supp.  289  (la 
into  effect  on  the  day  of  trial  applies  to  such  trial). 

30Brainard  v.  Hanford,  6  Hill,  3f>8.  Affidavit  to  prevent  an  inqi 
at  plaintiff's  oflBce,  no  one  being  in  at  the  time,  and  he  took  the  inqw 
minutes  afterwards,  but  without  knowing  that  the  aflidavit  had  beei 
Motion  to   set  aside   the   inquest  denied. 
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Tvhich  the  jurisdictional  process  and  papers  warned 
3  sought?*),  unless  he  is  actually  confined  in  jail  for 


—  who  has  appeared  in  person.'] —  If  a  party  to  an 
peared  in  person,  papers  may  be  served  on  him^  (1) 
any  hour ;  ^  (2)  or  by  leaving  the  paper  at  his  resi- 
the  State  between  6  a.  m.  and  9  p.  m.  with  a  person 
re  and  discretion,  or  (3)  by  mail  under  the  require- 
:er  discussed.** 

dence  of  a  party  appearing  in  person  cannot,  with 
ligence,  be  ascertained,  or  his  residence  is  out  of  the 
)  has  not  designated  on  the  preceding  papers,  an  ad- 
the  State,  service  of  a  paper  upon  him  may  be  made 
on  the  clerk.*®  But  mere  lack  of  attorney  is  not  suf- 
;tify  proceeding  against  a  party  by  service  on  the 


—  who  has  appeared  by  attorney.] —  If  a  party  to  an 
peared  generally,**  by  attorney,  service  must  be  made 
in  the  party.*®  An  oral  arrangement  for  substitution 
)ense  with  service  on  the  attorney  so  long  as  he  re- 
n  the  record.^ 

3r  rule,  order  or  judgment,  requiring  service  on  the 
'  or  on  the  "  party,"  is  not  construed  as  necessarily 


Civ.   Pro.   Rep.    (McCarty)    133; 
Farmers*  Nat.  Bank  r.  Williams, 


7.  Martin,  24   Hun,   645,   1 
K  Sterling,  114  N.  Y.  658; 
ro.  Rep.  212. 
Civ.  Pro.,  §  799. 
Civ.  Pro.,  §S  798,  799. 
iph  8,  supra, 
Biphs  34-42,  post. 

Civ.  Pro.,  §  800;  Grant  f.  Dean,  4  Monthly  L.  Bui.  13. 
Crossman,  8  Johns.  287.  It  is  a  recognized  general  principle 
not  to  lose  a  right  acquired  by  judgment  until  he  has  had  a 
trtunity  to  be  heard.  Thus,  if  the  judgment-creditor  has  no 
to  join  in  error  must  be  served  on  him.  Motion  to  set  aside 
rersal.  Notice  was  posted  in  clerk's  office.  Held,  insufficient, 
ied  on  ground  of  laches, 

mode  of  appearance  entitles  to  notice.  See  Appearance. 
Civ.  Pro.,  §  799;  Wardell  v.  Eden,  2  Johns.  Cas.  121.  "  Where- 
n  attorney  retained,  the  service  must  be  on  him;"  service  on 
irrepular.  Bennett  r.  Weed,  38  Misc.  290,  77  N.  Y.  Supp.  864 
ce  of  motion  upon  one  client  personally  by  his  own  attorney, 
rs  for  another,  is  a  nullity). 
Dimes,  19  Wkly.  Dig.  121. 
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implying  personal  service;  but  is  taken  in  connection  ^ 
general  principle  that  if  a  defendant  has  appeared  by  s 
and  the  action  is  still  pending,  service  on  the  latter  is  n 
and  BuflScient.** 

And  the  same  has  been  held  even  of  service  on  which  t 
proceedings  for  contempt,  in  some  cases,**  but  this  applies 
a  pending  action  or  proceeding,  and  not  where  the  attorn 
thority  has  presumably  terminated  by  entry  of  a  final  ji 
or  order.**    (See  paragraph  13,  below.) 

The  language  of  the  statute  in  question  is  to  be  consider( 
ever,  and  if  it  appear  from  the  context  that  personal  sen 
contemplated,  the  court  should  not  proceed  on  service  on 
tomey  merely,  especially  to  pimish  for  contempt** 


41  Rogers  v,  Ladd»  117  Mass.  334  (holding  notice  to  attorney  of  re 
under  a  statute  authorizing  summary  judgment  on  notice  to  defendax 

Welton  V.  Garibardi,  0  Cal.  245  (holding  service  of  notice  of  4 
attorney  good  under  statute  as  to  Justice's  Court  requiring  Bervi< 
party,  and  not,  as  in  appeals,  on  the  party  or  attorney). 

Where  an  order  required,  if  defendant  refused  to  refund  certaii 
within  twenty  days  after  service  of  a  copy,  a  judgment  should  be 
and  vacated,  but  did  not  in  terms  require  personal  service:  Held,  1 
his  attorney  was  suHiciont.      Flynn  v.  Bailey,  60  Barb.  73. 

Honce,  where  a  defendant  has  appeared  by  attorney,  an  amended  c 
required  by  the  statute  ta  be  served  on  "  the  defendant,"  is  to  be  1 
the  attorney,  and  service  on  defendant  personally  is  irregular,  and 
sustain  default  for  want  of  answer.  Mercier  v,  Pearlstone,  7  Abb. 
to  same  efTect,  Tripp  ».  De  Bow,  3  How.  Pr.  114. 

Contra,  Finch  r.  Lamberton,  62  Pa.  St.  370  (statute  requirij 
containing  names  of  arbitrators  to  be  served  on  the  party,  not  comf 
by  service  on  attorney). 

Nash  17.  Gilkeson,  5  Serg.  &  R.  352.  (Notice  of  taking  deposition 
when  offered  in  evidence  because  notice  served  on  attorney.)  B.  p.. 
Bailee,  16  Serg.  &  R.  126;  Fleming  t\  Beck,  48  Pa.  St.  309;  Cunni 
Jordan,  1  Pa.  St.  442. 

Otherwise  where  there  was  no  requirement  of  statute  or  rule, 
attorney  retained  the  paper  without  objection.  Newlin  t?.  Ncwlin,  J 
R.  41. 

42  Pitt  V.  Davison,  37  N.  Y.  235;  Mahon  v.  Mahon,  50  Super.  Ct. 
merman  f.  Zimmerman,  26  Abb.  N.   C.  366,   14  N.  Y.  Supp.  444; 
Lamp  Co.  r.  Bri^^liam.  1  App.  Div.  400,  37  N.  Y.  Supp.  403;  Isaacs  1 
42  App.  Div.  152,  59  N.  Y.  Supp.  23;  Hart  t\  Johnson,  43  Hun,  505; 
17.  Farmers  &  Drovers'  Bank,  14  N.  Y.  Civ.  Pro.  Rep.  71. 

43  Keller  v.  Keller,  100  App.  Div.  325,  91  N.  Y.  Supp.  628;  Goldie 
77  App.  Div.  12,  79  N.  Y.  Supp.  268,  12  Anno.  Cas.  175. 

44  Sec,  for  instance,  Telw  r.  Baker,  77  N.  Y.  33  (order  for  exa 
before  trial).  Brown  r.  Georgi,  26  Misc.  128.  56  N.  Y.  Supp.  923  ( 
striking  out  an  answer  upon  failure  to  comply  with  the  order  for  ( 
sustained  although  the  original  order  was  served  only  upon  the  de 
attorney ) . 
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etfs  power  to  proceed  after  judgment.'] — If  the  client 
ke  the  authority  of  his  attorney  of  record,  either  ex- 
implication,  when  the  attorney  has  recovered  judg- 
omey  has  implied  power,  without  a  new  retainer,  to 
iforce  the  judgment;^  and  papers  thereupon  served, 
made,  by  him,  upon  the  adverse  party  or  attorney, 
of  such  proceedings  in  the  cause,  and  for  purpose  of 
of  the  judgment,  whether  by  way  of  issue  of  execu- 
dies  against  the  person,**  or  the  institution  of  supple- 
eedings,*^  are  within  his  general  authority. 
)se  of  time  —  a  year  and  a  day  at  common  law,*®  for 
sirs  from  filing  the  judgment-roll  is  substituted  by  the 
tatute** — terminates  his  power  to  satisfy  the  judg- 

nve  consent  affecting  appeal  or  review."] — ^While  it  is 
n  practice  to  obtain  and  rely  upon  a  stipulation  ex- 
me  within  which  to  serve  a  notice  of  appeal,  the  ques- 
uthoritatively  settled  whether,  in  the  absence  of  in- 

[)ewe8,  101  App.  Div.  432,  91  N.  Y.  Supp.  1059;  Cruikshank 
Hun,  626.  20  N.  Y.  Supp.  757.  49  N.  Y.  St.  Rep.  603.  See  also 
ik  V,  Foltz,  13  App.  Div.  603,  43  N.  Y.  Supp.  985,  and  eases 

Biddlecum,  2  N.  Y.  103  (demand  previous  to  instituting  pro- 
^e  non-imprisonment  act). 

\y,  69  N.  Y.  96  (holding  that  the  attorne/s  authority  extends 
his  client  for  the  costs  of  a  suit  by  a  receiver  appointed  in 
tary  proceedings). 

y  proceedings  have  since  been  declared,  bv  statute  in  New 
5W  special  proceeding,  not  a  proceeding  in  the  action,  but  this 
oes  not  terminate  the  implied  power  of  the  attorney  to  collect 
\  them. 

ae,  118  N.  Y.  55  (attorney  may  authorize  sheriff  to  discharge 
under  body  execution,  upon  being  paid  the  amount  of  the 

li  of  the  client  does  terminate  the  authority.  Amor6  v.  La 
^  C.  146. 

attorney  can  bring  a  new  suit,  compare  Nichols  v.  Dennis, 
(Geo.)  188  (holding  that  he  can  sue  out  scire  facias  to  fix 
) ;  Dearborn  v.  Dearborn,  15  Mass.  316  (holding  that  it  is 
o  —  in  this  case  the  client  resided  at  a  distance )  ;  and,  on  the 
ftlradt  V.  Maynard,  3  Barb.  584  (holding  that  he  has  not 
ky  to  sue  on  the  bond  given  on  certiorari,  and  cannot  recover 
ilient  if  he  does  so), 
oodruff,  15  How.  Pr.  539. 

Civ.  Pro.,  I  1260.  And  during  this  period  he  may  so  satisfy 
[ainst  the  direction  of  his  client.    Woodford  v.  Kasbach,  6  Civ. 

e  has  power  to  bind  his  client,  and  protect  the  sheriff,  by 
ons  modifying  what  would  otherwise  be  the  duty  of  the  sheriff, 

25 
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structionfi  from  a  client,  the  attorney  has  implied  po\c 
judgment,  to  extend  the  time  of  his  adversary  to  appeal 
But  he  has  not  the  power  to  consent  to  vacate  a  regu 
ment  on  the  merits,*^  or  allow  a  new  trial  after  such  ju( 
unless  for  a  cause  for  which  tlie  court  would  vacate  it;  i 
final  judgment,  to  consent  to  the  entry  of  orders  amending 
ceedings  nunc  pro  iunc.^  Otherwise  of  a  purely  fom 
ment,  or  one  unconscionably  obtained.** 

15.  Power  of  client  to  proceed  by  new  attomeyS\ — \ 
recovery  of  judgment,  however,  the  client  may  revoke  1 
ney's  authority  and  proceed,  so  far  as  he  can  without  ] 
to  the  former  attorney's  lien,  by  another  attorney,  withou 
substitution  on  the  record.^®  Hence,  if  after  judgment,  j 
behalf  of  a  party  to  the  judgment  are  served  by  another 
they  are  to  be  received  and  respected  as  binding  the  clien 
however,  the  better  practice  for  an  attorney  coming  into  i 
after  judgment  in  this  way,  to  serve  formal  notice  of  ap 
and  demand  that  all  papers  be  served  on  him. 

Such  proceedings,  however,  are  not  to  be  relied  on  wi 
gard  to  the  question  whether  the  former  attorney  may  ha 
upon  the  judgment  he  recovered,  which  may,  under  som< 
stances,  entitle  him  to  protection  against  proceedings  wii 
tice  to  him. 

61  That  the  Rttorney  has  such  power  was  held  in  HoflFenberth  r. 
Abb.  Pr.  (N.  S.)  221.  Contra,  Borgholtz  v,  Ithaca  St.  Ry.  Co.  27 
58  N.  V.  Supp.  390,  29  Ov.  Pro.  Rpp.  294. 

ee  Quinn  r.  Lloyd,  30  Super  Ct.  538,  5  Abb.  Pr.  (N.  S.)  281,  36  Ho 

M  Uolbert  r.  ilont^omery,  5  Dnna  (Ky.),  11.  (Here,  howev< 
record  recited  the  consent  of  the  parties,  and  there  had  been  long 
court  declined  to  relieve.) 

w  Walter  t?.  De  Graaf,  19  Abb.  N.  C.  406. 

^  See  Anon.,  1  Wend.  108,  and  Read  r.  French,  28  N.  Y.  285. 

M  Thorp  V,  Fowler,  5  Cow.  446  ( holding  that  execution  may  be 
another  attorney). 

Davis  r.  Solomon,  25  ^Tisc.  695,  56  N.  Y.  Supp.  80,  28  Civ.  Pro. 
(New  attorney  appearing  for  defendant  upon  his  application  to  opei 
judgment.) 

8.  p.,  Egan  t*.  Koonev,  38  How.  Pr.  121;  Cruikshank  r.  Goodwin. 
Supp.  757,  no  ITun,  626. 
I  Ward  r.  Sands,  10  Abb.  N.  C.  60    (to  same  effect,  although  the 

j  was  void  for  want  of  jurisdiction). 

!  Ilinkley  f?.   St.  Anthony   Falls,  etc.,  Co.   9  Minn.  65    (rule  ree< 

statute). 

W' hether  scire  facias  to  revive  a  judgment  in  a  new  action  within  tl 
Gonnigal  o.  Smith,  6  Johns.  106,  artirmative;  and  Day  r.  Welles, 
344,  negative. 
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Judgment  does  not  terminate  the  attorney's  duty  of  loyalty  to 
his  client,  and  he  should  not  act  thereafter  on  the  other  side  in  the 
same  case." 

If  further  proceedings  are  taken  by  a  new  ajitomey,  service  of 
papers  for  cross  proceedings  may  be  made  on  him,  although  there 
has  been  no  formal  substitution.^ 

The  present  weight  of  authority  in  New  York  is,  that  the  prin- 
ciple that  the  party  may  change  his  attorney  after  judgment  does 
not  sanction  th^  unsuccessful  party  in  appealing  to  the  Appellate 
Division  from  the  judgment,  by  a  new  attorney  without  formal 
substitution.* 

16.  Appearance  on  appeal  from  judgment  presumed  auihor- 
ized.'] — Whether  the  implied  power  of  the  attorney,  after  judg- 
ment, will  or  will  not  justify  him  in  appealing  from  the  judpnent 
without  the  instructions  of  his  client,®^  if  he  does  proceed  in  his 
client's  name  and  give  notice  of  appeal,  or  respond  to  such  a  no- 
tice and  contest  the  appeal,®^  he  will  be  presumed  to  have  authority 
TO  do  so,  equally  as  when  an  attorney  appears  at  the  commence- 
ment of  an  action.® 

Hence,  if  the  former  or  any  new  attorney  serves  or  accepts 
notice  of  appeal  from  a  judgment,  the  adverse  party  may  proceed 

S7 Lawrence  r.  Harrison,  Style,  426  (holding  the  attorney  of  the  defendant 
liable  to  an  action  by  the  defendant  for  having,  after  judgment,  procured  the 
is»ue  of  process  on  the  judgment  against  him ) . 

^Ward  V.  Sands  (aoot?e),  motion  to  vacate  judgment  and  stay  meanwhile. 

soPensa  v.  Pensa,  3  ACsc.  417,  23  N.  Y.  Supp.  186;  Shuler  v.  Maxwell,  38 
Hon,  240  (appeal  dismissed,  101  N.  Y.  657) ;  contra,  Webb  v.  Milne,  10  Civ. 
Pro.  Rep.  27. 

In  Magnolia  Metal  Co.  v,  Sterlingworth,  etc.,  Co.,  37  App.  Div.  366,  56  N.  Y. 
Supp.  16,  the  court  construed  Rule  3  of  the  Court  of  Appeals,  providing  that 
the  attorneys  of  the  respective  parties  in  the  court  below  shall  be  SsemeS 
the  attorneys  of  the  same  parties  in  the  Court  of  Appeals,  until  others  shall 
be  "  retained  or  appointed,"  as  not  requiring  an  order  of  substitution  upon  a 
change  of  attorneys  pending  the  taking  of  an  appeal  to  that  court. 

The  court's  reasoning  in  the  case  last  cited  reveals  as  strong  arguments  in 
favor  of  a  similar  ruling  upon  an  appeal  taken  in  the  first  instance,  as  in. 
the  ease  of  the  further  appeal. 

® Affirmative,  Grosvenor  v.  Danforth,  16  Mass.  74;  Bach  t*.  Ballard,  13  La. 
Ann.  487. 

^  Code  Civ.  Pro.,  |  1300,  requires  the  notice  of  appeal  to  be  served  upon 
the  attorney  for  the  adverse  party;  to  such  extent  the  statute  continues  the 
•ttomey's  authority,  and,  of  course,  the  duty  with  it  of  notifying  client  and 
thus  saving  his  rights  against  default  or  prejudice  from  neglect. 

^Contra,  Covill  tJ.  Phy,  24  111.  37  (continuance  granted  on  application  of 
defendant  in  error,  on  the  ground  that  the  attorney  who  appeared  for  thft 
appellant  had  no  new  retainer  to  appear  in  the  Supreme  Court). 
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as  if  such  attorney  were  authorized,  without  inquiriiij 
authority. 

If,  before  judgment,  a  notice  of  appeal  from  an  arder 
proceeding  from  an  attorney  not  the  attorney  of  record 
edy  is  not  to  move  to  dismiss  the  appeal  on  the  hearir 
appeal  papers  will  not  show  that  no  substitution  has  b 
A  motion  to  dismiss  on  notice  should  be  made.^ 

An  attorney  who  has  appeared  specially  upon  a  motioi 
service  of  summons  upon  his  client  may  be  compelled 
a  notice  of  appeal  from  the  order  entered  by  him  va 
service.** 

17.  Client  bound  by  service  after  judgment  on  attorn 
neither  appears.] — At  common  law  the  implied  autho 
attorney  in  a  suit  for  debt,  to  pursue  the  remedy  of  hi 
satisfaction,  does  not  terminate  with  judgment,  but  his 
be  bound  at  least  within  the  time  limited  (at  common  1 
and  a  day),  by  a  notice  of  appeal  from  an  uncollected 
sensed  on  the  attorney.^  Under  the  New  York  statu 
of  the  notice  of  appeal  must  be  made  upon  the  attorn 
adverse  party  if  he  is  alive  and  can  be  found,  unless  h 
removed  and  notice  of  removal  served  upon  the  attorn 
appellant.®® 

The  same  principle  applies  to  the  process  necessary 
of  error*^  to  a  motion  for  a  new  trial ;  ®®  to  a  motion 


63  Thierry  r.  Crawford,  33  Hun,  366.     Or,  perhaps  the  notice 
may  be  returned  with  the  objection  that  there  has  been  no  substi 
this  should   not  be  done   unless  the  notice   is  a  nullity.     Doe 
6  Dowl.  490. 

64  Graves  v.  Grahams,  18  Misc.  600,  43  N.  Y.  Supp.  508. 

65  Nations  v.  Johnson,  24  How.  (U.  S.)  195  (saving  this  is  the 
in  this  country,  proceedings  in  error  or  by  appeal  being  regarded 
tinuation  of  the  litifration  rather  than  a  new  action). 

Delapole  v.  Dick,  52  Law  Times  Rep.  (N.  S.)  457;  8.  c,  33  Wk 
(Whether,  if  the  judfjment  had  been  fully  executed,  the  solicitoi 
would  continue  until  the  time  for  appealing  expired,  was  not  deei^ 

66  Code  Civ.  Pro.,  §§  1.300.  1302. 

67  Bacon  r.  Hart,  1  Black,  38  (U.  S.),  {dictum);  Love  v.  B 
(Tenn.)  408  (holding  the  relation  to  continue  for  purposes  o 
notice  for  proceedings  in  error,  unless  the  relation  is  termini 
attorney  or  the  client;  if  not,  he  cannot  disavow  authority). 

68  Grant  i\  White,  6  Cal.  55    (holding  the  service  sufficient  in 
law,  although   the  defendant  had  employed  other  attorneys  met 
had  given  no  notice  of  so  doing  to  his  adversary). 
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ered  on  default  ;*®  and  other  motions  incidental  to 
'  or  formal  correctness  of  a  judgment,  such  as  a  mo- 
ist costs  and  require  repayment  of  excess.^^ 

irlocutory  proceedings  overlapping  judgment.'] — As 
of  the  attorney  survives  the  decision  for  the  purpose 
udgment,  and  issuing  execution,  and  securing  the 
itigation,  he  may  be  held  to  represent  his  client  still 
)se  of  charging  his  client  with  notice  given  to  the 
ired  or  allowed  in  consequence  of  interlocutory  pro- 


tiesdorph,  23  Minn.  518  (holding  that  the  attorney's  authority 
oHect  the  judgment  enables  him  to  act  for  the  client  in  pro- 
ning  it  against  any  proceeding  in  the  same  action  to  avoid  it ) . 
ordon,  17  Neb.  325,  27  N.  W.  Rep.  564  (holding  seryioe  on 
Bt  even   after   judgment,   the   motion  being  to   vacate   the 

er,  37  How.  Pr.  1,  holding  that  motion  papers  to  set  aside 
livorce  granted  by  default  and  for  leave,  etc.,  were  properly 
plaintiflns  attorneys  of  record,  although  served  nearly  two 
entry  of  the  judgipent,  and  after  the  attorneys  had  settled 
;  and  they  themselves  had  dissolved  partnership.  One  of  the 
red  specially  to  dispute  the  sufficiency  of  the  service  of  the 
but  the  motion  was  granted,  nevertheless,  on  the  authority 
ksell,  27  How.  Pr.  130,  which  see  stated  in  note  — ,  on  next 
'•ollowed  in  Gebbard  v.  Gebbard,  26  Misc.  1,  64  N.  Y.  Supp.  407. 
s  17.  Sherman,  18  Wise.  675,  holding  a  non-resident  client 
ler  setting  aside  a  iudgment  when  the  notice  of  motion  was 
tomey  of  record,  who  appeared  and  resisted  the  motion,  but 
to  his  client.  The  court  held  that  the  statutory  rule  that 
served  on  the  attorney  and  not  on  the  party,  applies  during 
riod  of  two  years  after  judgment  in  which  the  attorney  has 

Guthman,  2  Wkly.  Dig.  338,  holding  that  a  junior  attaching 
ply  on  petition  and  notice  for  a  readjustment  of  costs  in  a 
nt  suit,  and  payment  to  himself  of  the  excess;  and  service  of 

the  attorney  in  the  first  action  is  sufficient,  although  he  may 
I  his  clients  and  have  no  further  connection  with  the  case, 
tlen,  66  111.  303,  however,  it  was  held  that  notice  of  applica- 
i  final  decree  —  in  this  case  to  insert  a  statement  that  the 
\  bill  was  because  the  action  should  be  at  law  —  did  not 

because  served  on  the  solicitor  after  the  term  expired  at 

was  rendered,  the  attorney  not  having  appeared  pursuant  to 

amendment  was  held  a  nullity. 

Id  V,   Fox,  2   Minn.   61,   an  amendment  of  a   judgment   in 

it  conform  with  the  verdict  more  than  two  years  after  entry, 
>r,  because  notice  was  served  only  on  the  attorney  of  record, 
)ecially,  merely  to  object  to  the  motion  being  heard.  This 
iearly  sound  upon  any  view  of  the  law,  because  the  motion 

rte  of  two  years, 
the  power  of  the  court  to  proceed  in  a  new  action  in  which 
jurisdiction  over  the  defendant  depends  on  the  service  of 
bsence,  on  his  attorney  of  record  in  a  former  action,  depends 
>les.     Crellin  r.  Ely,  16  Fed.  Rep.  420;   Kamm  v.  Stark,  1 
ler  r.  Suckley,  2  Wash.  (Cir.  Ct.)  465. 
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ceedings  which  overlap  the  judgment,  sudi  as  the  notic 
surety  in  an  undertaking  of  bail  may  give  to  the  plaint 

ceed  against  the  principal." 

19.  —  service  on  attorney  for  party  charged  or  disc 
judgment,] — The  courts  have  proceeded  by  analogy  in 
tlie  same  principle  of  the  implied  authority  to  enforce 
tain  a  judgment  he  has  recovered,  to  the  case  of  the  at1 
the  unsuccessful  party,  and  the  attorney  of  a  party  wl 
feated  a  recovery  or  procured  a  judgment  to  be  satisfied, 
accordingly  sustained  proceedings  to  impair  the  effect  oi 
ment  or  vacate  the  satisfaction,  when  commenced  by  no 
to  such  attorney/* 

In  this  class  of  cases  the  power  of  the  court  to  procec 
notice  is  also  supported  by  the  general  principle  which 
its  authority  over  its  owti  process  and  records."^ 

20.  Specific  property;  fund  in  court,'] —  The  principl 
attorney  has  implied  authority  to  receive  payment  is  th( 
the  implication  arising  upon  a  general  retainer  to  bring 
for  the  collection  of  a  debt  or  the  enforcement  of  a  moue; 

It  does  not  sanction  the  payment  to  or  acknowledgm( 
isfaction  by  an  attorney  of  moneys  in  court  or  other  spe< 
directed  either  by  statute  or  by  the  terms  of  an  order  or 
to  be  paid  or  delivered  to  the  party. 

In  such  actions  tho  authority  of  the  attorney  is  presu] 
tend  to  all  those  proceedings  after  judgment,  at  least  -^ 
two  years'  period,  which  are  involved  in  the  maintenai 
judgment  agaiubt  attack,  or  necessary  to  be  taken  by  1 
force  the  judgment ;  but  not  to  receiving  payment  of  sum 
f  „ ■         ■    ■ 

Tl  Toles  V.  Adee,  84  N.  Y.  222,  241 ;  s.  P.,  Dniry  t?.  RufiseU,  27  H 
where  service  by  defeiidiint's  attorney  of  pupera  for  a  motion  1 
an  attachment  and  an  order  for  publication,  by  delivery  to  plainti 
some  four  years  after  entry  of  judgment,  was  held  Builicient.  (Cii 
Hastings,  1  Hill,  Gr>G,  GGO.)     Followed  in  ^liller  f.  Miller,  37  How. 

72  Warden  r.  Eden,  2  Johns.  Cas.  121  (holding  that  where  an  a 
employed  even  only  to  confess  judgment,  service  on  the  party  > 
motion  to  vacate  satisfaction,  was  irregular;  but  service  on  the  a1 
saved  the  motion). 

73  Thus  in  Lee  v.  Brown,  6  Johns.  132,  service  of  order  to  sh 
1810,  why  judgment  obtained  in  1803  should  not  be  satisfied  on 
the  plaintiff  residing  in  England,  was  directed  to  be  served  by 
the  attorney  of  record,  and  putting  up  copy  in  clerk's  office. 
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3tributedy  nor  to  proceedings  to  modify  the  judgment 
e  of  the  two  years  by  impairing  its  effect  in  favor  of 
enlarging  its  effect  against  his  client  by  further  di- 
e  nature  of  additional  relief. 

entry  of  final  judgment  the  iestJ} —  It  is  the  actual 
ment,  not  the  decision  on  which  the  entry  is  founded, 
ed  to  in  what  is  here  said  on  this  subject.  Motions 
and  motions  in  arrest,  even  after  judgment  has  been 
ivithin  the  implied  authority  of  the  attorney  of  rec- 
ice  on  him,  although  he  has  meanwhile  been  removed  I 

e  to  the  adverse  parties,  will  bind  the  client,  even 
;omey  failed  to  appear  pursuant  to  the  notice.''* 

I 
of  statute  as  to  proceedings  after  judgment,'] — The  ' 

lestion  frequently  arising  in  the  absence  of  any 
ilation  as  to  the  proper  service  of  notice  of  proceed- 
dgment,  is  commonly  removed  by  the  codes  of  pro- 
rovisions  in  the  regulations  affecting  such  proceed- 
;  service  on  the  attorney  of  record,  or  defining  the 
li  such  service  may  be  made.^ 


Btings,  1  mil   (N.  Y.),  656. 

whether  the  implied  authority  of  the  attorney  extends  after 

spect  to  surplus  moneys  or  other  funds  in   the  court,  also 

ther  principles.     See  paragraph  20;  also,  volume  2,  Payment 

Reference. 

the  N.  Y.  Code  Civ.  Pro.,  §  1378,  notice  of  motion  for  leave 
ion  after  the  lapse  of  five  years  from  entry  of  final  judg- 
served  personally  on  the  adverse  party  if  he  is  a  resident, 
irvioe  can,  with  reasonable  diligence,  be  made  in  the  State, 
irt  order  should  be  taken,  directing  the  manner  of  service, 
fplies  to  the  docketing  of  a  decree  of  a  surrogate  and  the 
execution  thereon.  People  t?.  Woodbury,  70  App.  Div.  416, 
236. 

lion  for  leave  to  issue  execution  after  the  expiration  of  one 
leath  of  the  debtor  in  a  money  judgment,  must  be  given  to 
>se  interest  in  the  property  will  be  afiTected  by  an  execution 
to  the  executor  or  administrator,  either  personally  or  by 
>rder  to  show  cause  prescribing  the  manner  of  service.  (N.  Y. 
§  1381.) 

)lication  to  the  surrogate  for  leave  to  issue  execution  upon  a 
st  an  executor  or  administrator  in  his  representative  capacity, 
lally  served  upon  the  executor  or  administrator,  unless  it 
ervice  cannot  be  made  with  due  diligence.  In  such  case,  a 
»r  to  show  cause  should  be  taken,  directing  as  to  whom  and 

notice  should  be  given.     (N.  Y.  Code  Civ.  Pro.,  §  1826.) 
>lication  for  leave  to  sue  on  a  judgment  for  a  sum  of  money. 
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23.  — after  ationxeys  death.] — If  the  attorney  of  r© 
before  judgment  service  made  upon  his  surviving  partner, 
his  executor  or  administrator,  is  not  good.^*  Notice  to  8 
new  attorney  should  be  given  to  the  partyJ^ 

24.  Service  on  counsel.] — If  there  is  an  attorney  o 
service  on  ctuuisel  will  not  dispense  with  necessity  of  8( 
the  attorney  J* 

Where  a  coimsel  who  is  to  try  a  cause  signs  his  nai 
tomey,  both  before  and  after  the  decease  of  the  attorney  c 
he  may  be  deemed  the  attorney  by  the  opposite  party.'* 

rendered  in  a  court  of  record,  must  be  given  to  the  adverse  party  or 
proposed  to  be  made  the  adverse  party,  personaUy,  or,  if  personal 
notice  cannot  be  made  with  due  diligence,  a  court  order  should 
directing  the  manner  of  service.      (X.  Y.  Code  Civ.  Pro.,  §   1913.) 

Notice  of  appeal  must  be  served  upon  the  attorney  for  the  adw 
(N.  Y.  Code  Civ.  Pro.,  §  1.300.)  Or,  if  the  attorney  is  dead  oi 
removed,  and  notice  of  removal  has  been  served,  and  another  at 
substituted,  or,  if  for  any  reason  notice  of  appeal  cannot  with  du 
be  served  on  the  attorney  for  the  adverse  party  within  the  State, 
served  on  the  respondent  in  the  manner  prescribed  by  law  for  servi 
an  attorney,  and  if  such  service  cannot  with  due  diligence  be  m; 
the  State,  a  judge  of  the  appellate  court  may  direct  the  mode 
(N.  Y.  Code  Civ.  Pro.,  «  1302.)  And  it  seems  that  the  same  pri 
applicable  by  analogy  to  sanction  the  respondent  in  his  mode  of 
the  appellant.      (Hickox  r.  Weaver,  15  Hun,  376,) 

Xotices  of  motions  to  set  aside  final  judgment,  generally,  for  i: 
or  error  in  fact,  if  a  person  entitled  to  notice  cannot  with  due  d 
found  within  the  State,  may  be  served  in  any  manner  which  the 
judge  thereof  may  direct.      (N.  Y.  Code  Civ.  Pro.,  §  1289.) 

Notice  of  a  motion  to  set  aside  a  final  judgment  for  error  c 
arising  upon  the  trial,  when  made  by  the  party  against  whom  tiM 
is  rendered,  or  his  heir,  devisee,  executor,  or  administrator,  may 
upon  the  attorney  of  record  for  the  party  in  whose  favor  the  ji 
rendered,  with  like  effect  as  if  served  upon  the  party.  (N.  Y.  Cod* 
S  1287.)     Notice  being  also  given  to  the  occupant  if  real  property  1 

Notice  of  application,  after  judgment  to  cancel  lU  pendens,  ma] 
as  directed  or  approved  by  the  court.     (N.  Y.  Code  Civ.  Pro.,  §  1 

Notice  of  an  application  to  discharge  a  judgment  against  a  ba 
proof  of  his  discharge  in  bankruptcy,  must  be  given  to  the  judgmei 
or  his  attorney  of  record  in  the  judgment,  or,  if  either  cannot  be  i 
by  pnhlic-ation.      (N.  Y.  Code  Civ.  Pro..  $  1268.) 

*  '^e  Bacon  v.  Hart,  1  Black  (U.  8.),  38.  Service  of  citation  for  wi 
made  upon  the  executrix  of  the  deceased  attorney  of  record,  and  < 
partner.  Held,  that  as  his  character  and  duties  as  such  did  not 
his  own  personal  representatives  after  his  death,  the  service  was  i 
and  the  writ  was  therefore  dismissed. 

77  See  Attorney. 

'^s  Jackson  r.  Larroway.  2  Johns.  Cas.  114;  B.  c,  as  Larrowa^ 
Colo.  &  C.  Cas.  120.  (Holding  notice  of  taxation  served  on  eouni 
of  attornev,  irregiilar,  though  it  was  of  costs  of  putting  off  trial.' 

70  Davis",  P.  J.,  Cambridge  Valley  Nat  Bank  v.  Matthews,  1  N.  i 
lu  Bull.  10. 
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e  on  aitomey's  partner.'] —  Service  on  the  attorney's 
Dt  also  one  of  the  attorneys  on  record,  is  not  safe  ser- 
lade  at  the  attorney's  office ;  although  it  might  be  sus- 
owing  the  partner's  authority  in  the  particular  case, 
does  not  recognize  partnership  alone  as  sustaining 


of  client.'] — The  death  of  the  client  terminates  the 
the  attorney,  and  he  cannot,  as  of  right,  thereafter, 
le  of  letters,  if  necessary,  and  the  substitution  of  the 
a  party,  serve  a  notice  or  paper  in  the  cause,  other 
)  of  the  fact  of  death,  etc.,  that  may  prevent  the  other 
proceeding  unawares.®^  The  attorney's  interest  in 
be  action  will  not  sustain  a  judgment  for  costs  entered 
snt's  death.®*  So  the  death  of  the  adverse  party  pre- 
ve  service  on  his  attorney.® 

L  a  personal  representative  has  been  appointed,  the 
roceed  by  a  fresh  attorney  if  he  choose,  so  far  as  he 
prejudice  to  the  lien  of  the  former  attorney, 
er  attorney  has  not,  by  virtue  of  his  original  re- 

ht  to  act  or  receive  service  for  the  representative®* 

o 

2r,  the  adverse  attorney  assumes  to  treat  the  attor- 
ower  is  revoked  by  death  of  his  client,  as  still  au- 
cannot  object  on  that  ground  to  his  being  heard  in 
L  notice  so  served.®* 


Hart,  1  Black  (U.  S.),  38  {dictum);  see  also  Lansing  t>. 
iw.  (N.  Y.)  416. 

)uvet,  3  Edw.  (N.  Y.)  418.  Here  the  solicitor  for  a  client, 
nee,  filed  a  bill ;  but  such  client  was  then  dead.  As  soon  as  he 
he  notified  the  defendant's  solicitor,  but  the  latter  continued 
lie  court  stayed  them  on  motion,  and  gave  him  costs  only  to 

notice  of  the  death.  Bellinger  v.  Ford,  21  Barb.  311 ;  Lapauffh 
aun,  619,  6  N.  Y.  St  Bep.  624;  Piering  v,  Henkel,  2  N.  Y. 
3t.  Bep.  823. 

Henkel,  2  N.  Y.  Supp.  413,  18  St.  Bep.  823. 
rellis,  59  How.  Pr.  385. 

Dodd,  4  Mete.  333;  Beach  v,  Gregory,  2  Abb.  Pr.  (N.  Y.)  203; 
othe,  5  Abb.  N.  C.  (N.  Y.)  146;  Skinner  v,  Busse,  38  Misc.  265, 

561,  11  Anno.  Clas.  157. 

Van  Buren,  7  How.  Pr.  31. 

where  the  attorney  was  executor.    Judson  v.  Love,  36  Cal.  46S. 

Beckwith,  90  N.  Y.  667. 
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87*  AssiffumenL] — The  assignment  of  a  judgment  tea 
hm  the  flame  effect  as  death  would  ba^e  upon  the  powers  < 
■gsignor's  attorney,*^ 

III,     SERVICE  ON  CLEBC 

28,  Hemee  on  clerk  of  court.]  —  Where  a  statute  or  n 
quires  service  on  the  clerk j  as  u  uiuallj  tie  case  for  not 
appeal^  deliverj  at  the  oilice  lo  Uie  deputy,^  or  other  pen 
charge,  is  enough,     Scnrice  is  sufficiently  made  by  filing. *• 

The  statute   allowing  service  by  mail   does  not,  by  in 
Tion,  apply  to  Bervice  on  the  clerk.     If  a  paper  is  sent  li 
mail,  it  must  reach  hiui  within  the  time  limited  for  serv 
liim ;  ^  hence  admission  of  senric©  ahould  be  asked  for, 
will  sbow  the  date  of  actual  receipt* 

IV.     SERTICBJ   PERSON  ALLY,  OR  AT  OFFICE  OR   RESIDENC 

ATTORNEY, 

29,  Personal  Service.] — Service  on  the  attorney  of  rec 
good  at  common  law,*^'  and  under  the  New  York  Code,  wh 
and  at  whatever  hour  made;"^  and  inhere  two  attorneys  w 
partnersbip,  the  business  being  done  in  tbe  name  of  one,  s 
of  papers  on  either,  whetber  in  his  oflic©  or  not,  may  be  f 
Otherwise  of  the  individual  business  of  a  partner. 

The  present  Jfew  York  statute"**  authorizing  service  no 
sonaJ,  provitlpR  for  servnee  at  an  attorney's  office  during  I 
sence,  but  does  not  preclude  service  on  him  elsewhere. 


ffTRoMnaon  P.  fir(*Tiiiati,  m  N.  \\  208 1  Fo^^ter  t?.  Bookvaltvr,  1S2 
166,  4(1  N^  K.  Hep.  200.  ( AHsiginnentj  tvlth  Atlomey^a  knowl^dg?,  of  i 
mnttpt  r€?gardjii(?  which  attorney  "'a»*  pmpIojpiL) 

m  Sunxi-y  r.  Iowa  City  Glas«^  to.  68  lown,  542,  27  N.  W.  Rep.  747, 

so  See  FILI^'G,  pp.  53-55,  of  this  volurae.  And  such  is  tlifi  c^pre 
Tiaicia  of  the  New  York  CcKJe  f|  1300),  i\  e.,  that  aervice  of  noiioe  of 
upon  the  elork  tn*  mtiije  bj  filing  it  In  htn  ofllf^e. 

»OMorr!»  f,  M^ranj^e.  17  Abb.  Fr.  80,  20  Row,  Pr.  247;  nfTd,  31  U 
6JJ0*  {Motion  to  strike  from  the  files  irrantetlj  Crittt'nJeQ  r,  Ada  ma, 
Rep.  (N*  8J  21,  5  How  Pr.  310.  (Notice  of  appeal  mniled  qu  kst  4 
received  by  clerk  two  dny^i  t  boreal  tt^r.  hrhi  definitive  serv  ire  J 

^^  And  it  WAS  f5o  hoM  nl«o  of  s^rrice  on  hi$  partner  m  the  strfvl, 

Luti^In^  f*  McKUlup,  7   Cow,  416.     Her«  the  service    loopy  dt 
wft*  lerved  on  the  purtner,  who  was  not  attending  to  thin   partit'i 
while  n\vny  from  hit  office,     ^lotion  to  ^t  t^Me  tb«  d^fauli  for  wsj 
pkn,  denied. 

i>3  I  796,  Even  in  open  conrt.  Nut.  Freaa  Intell.  Co*  p.  Bro<&k6«  18  MJ 
41  N,  Y.  Supp.  fl.'iS,    Bee  parauftpb  8,  «upra^ 

M  N.  Y,  Code  Civ.  Pro,,  |  7§T,  eahda.  2,  3, 
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Ice,  on  clerk,  partner,  or  person  in  charge.'] — At  com- 
rvice  on  the  clerk  of  the  attorney  at^  the  office  of  the 
goody  whether  the  attorney  be  present  or  not^  One 
s  for  employing  a  clerk  is  to  have  the  receipt  of  papers 
not  only  in  the  attorney's  absence,  but  without  inter- 
engagements  when  he  is  present 
J  New  York  statute^  permitting  service  on  the  clerk 
ney's  absence  —  the  common  practice  is  to  serve  by 

a  clerk,  irrespective  of  the  principal's  presence,  and 
inly  good  service  if  the  attorney  is  not  at  the  time 
n  the  same  room.*®  It  is  not  necessary  to  search  the 
im  if  the  clerk  is  present. 

ce,  in  the  absence  of  the  attorney,  may  be  made  on 
n  the  office,  or  on  any  person  having  charge  thereof.*** 
»sence  of  the  attorney  the  clerk  represents  him,  not 
irposes  of  accepting  service,  but  of  waiving  formal 

and  the  attorney  is  at  once  chargeable  with  notice  of 

of  the  papers  so  served.^ 

closed.'] — Service  under  New  York  statute,  when 
''s  office  is  closed,  by  putting  under  the  office  door,* 


Foot,  1  Barb.  Cb.  496.  (Holding  that  service  by  delivery  to 
he  door  of  the  office,  as  he  was  about  to  enter,  which  he  did, 
(wer  in  with  him,  is  good.)  s.  P.,  Jackson  v.  Giles,  3  Cai.  88; 
ebe,  2  Johns.  117. 

;.  Yale,   1   Cow.   215.      (Motion   for  judgment  granted  against 
the  affidavit  of  service  on  clerk  did  not  state  that  the  attorney 
;ent  from  home  or  absent  from  his  office.) 
le  Civ.  Pro.,  §  797,  subd.  2. 
:iark,  1  Civ.  Pro.  Rep.  (McCarty),  17. 

le  Civ.  Pro.,  §  797,  subd.  2.  Crook  r.  Crook,  14  Daly,  298,  12 
p.   663.      (An  attorney  having  an  office  which  has  a  common 

another  attorney's  office,  is  in  charge  of  the  latter  within  this 

service  on  a  clerk  not  in  the  office,  though  in  the  house,  where 
tffice.  Anon.,  1  Cai.  73,  nor  in  the  office  on  a  member  of  the 
ilerk,  Salter  v.  Bridgen,  1  Johns.  Cas.  244,  was  good  at  common 
perhaps,  Wardell  r.  Eden,  2  id.  121. 

Rent,   1   Cow.  211.      (Where  the  defendant's  clerk  received  an 
cation  and  waived  entry  of  rule  to  amend.) 
iage  Works  r.  Muxlon,  16  Misc.  561,  38  N.  Y.  Supp.  938.     (Order 
y  of  proceedings.) 

Rockwood,  13  N.  Y.  Supp.  939,  36  St.  Rep.  919,  20  Civ.  Pro. 
ght  r.  Moore,  36  N.  Y.  Super.  Ct.  294;  Burdett  v,  Lewis,  7  C.  B. 
(1860) ;  8.  P.,  Corning  v.  Pray,  2  Wend.  626;  Anon.,  18  id.  578. 
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affixing  to  the  door/  throwing  through  the  transom  over  1 
or  sliding  through  a  slot  in  the  door/  is  not  good. 

If  the  attorney's  office  is  closed  and  fastened,  service 
made  between  6  a.  m.,  and  9  p.  m.,  bj  depositing  the 
a  sealed  wrapper,  directed  to  him,  in  his  offibe  letter  b< 
there  be  none,  by  leaving  it  at  his  residence  within  the  St 
a  person  of  suitable  age  and  discretion.* 

82.  Office  open  and  empty.'] —  If  the  attorney's  office 
that  is,  unlocked,  and  empty/  a  paper  may  be  served  b 
A.  M.  and  9  p.  v.  by  leaving  it  in  a  conspicuous  place 
or  depositing  it  in  a  sealed  wrapper  directed  to  him  in 
letter  box;  ^^  it  is  immaterial  that  the  paper  failed  to  be 
by  the  attorney/^ 

33.  Oetting  in.] — If  the  office  be  closed  and  lockec 
by  unlocking  it,  or  procuring  it  to  be  imlocked,  and  lei 
paper  in  a  conspicuous  place,  as  if  it  were  found  opei 
one  were  there,  is  not  good.** 

But  if  opened  by  a  clerk  or  other  person  on  whoi 

4O0hiel  V.  De  Graw,  6  Cow.  S3    (denying  motion  to  set  aside 
the  ground  that  an  order  staying  proceedings  was  so  served). 

SClaflin  v.  Du  Bois,  1  N.  Y.  Snpp.  150;  14  Civ.  Pro.  Rep.  S 
Rep.  963. 

•  Livingston  v,  N.  Y.  El.  R.  Co.  58  Hun,  131,  11  N.  Y.  Supp.  3^ 
Pro.  Rep.  258  (affM,  without  opin.  125  N.  Y.  695) ;  Timolat  v.  H 
Misc.  630,  37  N.  Y.  Supp.  221. 

T  Depositing  the  papers  looselv  in  the  office  letter  box,  without  i 
sealed  envelope  or  wrapper,  and  with  no  address,  does  not  constit 
service.    Fitzgerald  v,  Dakin,  101  App.  Div.  261,  91  N.  Y.  Supp.  1( 

«  N.  Y.  Code  Civ.  Pro.,  f  797,  subd.  3 ;  8.  P.,  Lathrop  v,  Judivini,  S 

Leaving  at  the  attorney's  residence  in  his  absence  is  not  good, 
can  be  made  at  his  office,  in  the  way  prescribed  in  the  section.    Se 
Busch,  21  Abb  N.  C.  214,  13  Civ.  Pro.  Rep.  366,  13  N.  Y.  St.  Rep. 
pare  Taylor  r.  Thomas,  2  N.  J.  Eq.  106. 

0  Haight  V,  Moore,  36  N.  Y.  Super.  Ct.  294  (the  affidavit  of  aervi 
ing  in  a  conspicuous  place,  no  person  being  therein  at  the  time, 
that  the  office  was  open  or  unlocked). 

JON.  Y.  Code  Civ.  Pro.,  «  797,  subd.  3. 

J I  Corn  Kxch.  Bank  r.  Blye,  9  N.  Y.  St.  Rep.  67. 

12  Vail  V.  Lane,  4  Hun,  653,  67  Barb.  281  (procuring  the  janitoi 
the  office  door  and  leaving  the  paper  therein). 

s.  p.,  Asinari  r.  Volkening,  2  Abb.  N.  C.  454;  Haight  v,  Moore 
Super.  Ct.  294.    • 

Campbell  v.  Spencer,  1  How.  Pr.  199  (even  where  the  party  ser 
the  key  in  the  door  and  entered  in  this  way) ;  s.  p.,  Livingston  v. 
id,  253. 
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>ffic6  might  be  made,  service  on  him  as  he  goes  in, 
iry  course  of  his  charge  of  the  office,  is  good.^* 

v.     SERVICE  BT  MAIL. 

of  mailing.'] — Under  the  statute"  allowing  service 
>ther  than  summons  or  other  process,  and  papers  to 
mtempt)  to  be  made  by  mailing  in  the  post  office  (or 
b-office  box  under  the  care  of  the  post  office)^**  of  the 
)mey  making  the  service,  the  mailing  must  be  at  tho 
ost  office  (or  letter  box)  specified,^*  not  that  of  the 
ing,  if  it  be  different  from  that  of  the  party  or  atr 
Qg  the  service. 

aey  specifying  an  address  upon  the  papers  served  by 
[uded  thereby  and  cannot  object  that  that  is  not  the 
residence  within  the  meaning  of  the  statuta^^ 
rvice  by  mail  is  expressly  authorized,  without  re- 
may  be  resorted  to,  although  the  person  making  and 
eceiving  the  service  reside  in  the  same  town  or  city.** 

per.] — Under  the   requirement  that  the   document 

>perly  inclosed  in  a  post-paid  wrapper,  the  wrapper 

and  it  should  be  a  separate  paper  from  the  docu- 

it  least  separable  from  it,  without  mutilation  of  the 


Foot,  1  Barb.  Ch.  407   (although  the  clerk  at  the  time  of  re- 
[)er  was  not  yet  within  the  office) . 
e  Civ.  Pro.,  §  797,  subd.  1. 

amendment  of  1897  (L.  1897,  chap.  40)  to  S  797,  subd.  1. 
.  Gillman,  1  Barb.  Ch.  649,  appearance  ineffectual  because  not 
the  solicitor  mailing  it  resided^  as  required  by  the  rule  then  in 

kIcKie,  4  How.  Pr.  246;  s.  c,  3  Code  Rep.  24  (answer  mailed 
ttomey,  at  post  office,  in  the  place  of  the  agent's,  not  of  the 
idence,  held  not  to  prevent  default). 

ris,  13  How.  Pr.  67,  Harris,  J.,  holding  that  even  if  an  attorney 
business  is  in  one  town  has  designated  his  residence  in  another, 
m  only  be  made  at  the  latter, 
'andenburgh,  6  Duer,  703,  15  How.  Pr.  366;  Hurd  v.  Davis,  13 

?.  Haggerty,  7  N.  Y.  St.  Rep.  766  (answer).    O'Connell  v.  Suth- 
►.  Pr.  460,  note  (notice  to  creditors  of  insolvency  proceedings). 
S.  Nat.  Bank  r.  Burton,  58  Vt  426,  5  East.  Rep.  253   (notice  of 

?.  Taylor,  1  How.  Pr.  89;  compare  Rathbone  r.  Clark,  9  Abb. 

ua  Co.  Bank  r.  Risley,  6  Hill,  376,  where  the  use  for  wrapper  of 
)f  the  sheet  on  the  other  half  of  which  the  notice  was  written, 
to  vitiate. 


398  Abbott's  practice  and  fo&ms. 

36.  Postage.] —  He  uho  serves  by  mail  must  pay  all  the 
that  ean  be  legally  demanded,  or  take  the  hazard  of  the 
not  being  received.  A  mistake  of  the  postmaster  in  noi 
sufficient  postage  is  no  excuse. ^^ 

lie  who  is  served  by  mail  is  not  bound  to  take  a  lett 
the  post  office  charged  with  postage,  though  he  has  reaso 
lieve  it  coutains  law  papers,  and  the  effect  of  his  omissi 
default  of  his  adversary.^ 

Receiving  the  package  from  the  postal  authorities,  i 
before  obtaining  it  the  attorney  is  obliged  to  pay  a  dc 
of  postage,  completes  a  valid  service.^^ 

37.  Request  to  return  if  noi  called  for,] —  The  use  of  a 
with  the  common  indorsement  used  on  letter  envelopes  U 
if  not  called  for  within  a  specified  time,  is  liable  to  ab 
is  resorted  to  intentionally  in  many  cases,  particularly 
to  creditors  to  prove  claims,  etc.,  as  a  means  of  ascertain 
are  not  reached.  But  the  person  served  by  mail  is  not  ne< 
presumed  to  call  at  the  office  every  day  or  week ;  and  a  d 
that  withdraws  the  paper  from  the  course  of  the  mail  be( 
his  absence  may  very  easily  defeat  the  object  of  service. 

It  is  well  held,  however,  that  such  a  direction  does  no 
the  service  if  it  appears  that  the  direction  did  not  pre^ 
papers  from  coming  to  the  hands  of  the  person  addressed.^ 
ing  by  registered  mail  may  prove  ineffective  owing  to  p< 
strictions  upon  delivery.^ 

38.  Several  to  one  address.'] — If  several  are  to  be  serv 
vidually,  even  though  they  be  partners  having  the  same 

Anon.,  1  Hill,  217,  holding  that  if  the  required  wrapper  is  omitted 
the  papers  were  received  in  a  soiled  and  damaged  condition,  the  serv 
sufliciont. 

21  Anon.,  1  Hill,  217. 

22  Anon.,  10  Wend.  87;  Woods  v.  Hartshorn,  2  How.  Pr.  71. 

23  Appeal  Printing  Co.  r.  Sherman,  09  App.  Div.  533,  91  N.  Y.  S 
So,  if  the  attorney  examines  the  paper  after  taking  it  from  the  post 
cannot  refuse  to  receive  it.     Clark  r.  McFarland,  10  Wend.  (N.  Y.) 

24C,afrney  r.  Bigelow,  2  Abb.  N.  C.  311,  rev*g  48  How.  Pr.  475; 
in  I^Ianohcstor  r.  Van  Brunt,  2  ^lisc.  228,  22  N.  Y.  Supp.  361;  App 
imr  Co.  r.  Shormnn,  00  App.  Div.  533,  91  N.  Y.  Supp.  178;  8.  P., 
McFarland.  10  Wond,  034. 

2r>  See  Price  r.  City  of  N.  Y..  104  App.  Div.  198,  93  N.  Y.  Supp. 
if  limited  by  the  sender  to  "  personal  delivery  only  "  under  poet  off 
see  Sears  r.Tenhagcn,  50  Misc.  275. 
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iper  addressed  to  each  should  be  sent,  ^®  unless  the 
that  a  single  joint  service. is  all  that  they  can  be 

}  sometimes  is  the  case  with  informal  demands  and 
suit" 

ffice  and  letter-box.'] — A  branch  post  office  in  the 
York  is  declared  to  be  equivalait  to  the  general  or 
t  office  for  the  purpose  of  mailing ;  ^  and  for  the 
vice  of  papers  in  an  action  upon  attorneys  or  parties, 
aintained  government  post-office  box,  under  the  care 
ice  of  the  party  or  attorney  serving  the  paper,  is  by 
idment  made  a  proper  place  for  mailing.^ 


time  on  service  by  mail.'] —  When  the  person  mak- 
y  mail,  has  a  limited  time,  to  be  computed  from  a 
,  within  which  to  make  service,  mailing  on  the  last 
me  is  sufficient  ;^  but  when  service  is  required  to  be 
fied  time  before  a  future  act  or  date,  the  mailing 
double  the  time  so  required  (except  in  case  of  notice 
uding  the  day  of  service  and  excluding  the  day  of 
If  the  effect  of  service  by  mail  will  be  to  fix  a  time 
the  adverse  party  may  do  an  act,  the  time  so  allowed 
ime  allowed  in  case  of  personal  service.^ 

klcCormick,  39  Wise.  313,  holding  summons  and  complaint 
&  L.  J.  McC!ormick,  not  served  on  either. 

S.  Nat.  Bank  v.  Burton  &  Sowles  (Vt.,  May,  1886),  6  East. 
«  of  protest  for  firm,  addressed  with  individual  names  of  the 
Id  sufficient). 
Civ.  Pro.,  §  801. 

Civ.  Pro.,  §  797,  subd.  1,  as  amended  by  L.  1897,  chap.  40 
arts  of  the  State), 
ragraph. 

ution  of  the  double  time  runs  from  the  day  of  the  mailing  of 
le  day  of  its  receipt  by  the  adverse  party.  Elliott  v.  Kennedy, 
;  Gates  v.  Guthrie,  119  N.  Y.  420. 

Civ.  Pro.,  §  798.  Demand  for  change  of  venue,  served  by 
le  time  for  plaintiff  to  serve  consent,  and  for  defendant  to 
lilure  to  consent.    Binder  t?.  Met.  St.  Ry.  Co.,  68  App.  Div.  281, 

54;  Lesser  v.  Williams,  23  N.  Y.  St.  Rep.  396   {aS'd,  119 

not  usually  double  his  own  time  within  which  to  do  an  act 

ike  a  previous  service  by  mail.  Contra,  as  to  the  time  within 
his  pleading,  holding  that  a  party  has  double  time  within 
if  he  serves  his  original  pleading  by  mail.     Schlesinger  v, 

112  App.  Div.  121.     Compare  Armstrong  v.  Phillips,  60  Hun, 

pp.  682;  Ward  V,  Gillies,  19  Civ.  Pro.  40. 
awarding  costs  to  be  paid  in  ten  days,  or  not  fixing  the  time. 
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41.  Time  of  service  by  mail.] — The  person  making 
mail  effects  valid  service  by  making  the  deposit  withii 
limited,  even  though  the  mail  for  the  day  may  have  g 

It  was  formerly  considered  that  mailing  meant  g€ 
the  mail ;  it  is  now  understood  that  deposit  in  the  post  of 
the  time  is  enough.*^ 

Hence  a  post  mark  as  of  a  later  day  is  not  conclusiv 
that  the  paper  was  not  duly  mailed.** 

Delays  and  miscarriages  of  the  mail  do  not  prejudi( 
making  the  service.*** 

42.  Requirements  to  he  strictly  observed.'] —  It  is 
forgotten  that  to  take  advantage  of  the  mailing  as  sei 
spective  of  whether  the  person  addressed  received  the 
the  requirements  prescribed  must  be  strictly  fulfilled.*^ 

The  test  in  determining  whether  the  service  by  mail  i 
lar  cases  suffices  is  whether  or  not  the  papers  actually 
the  hands  of  the  adverse  party's  attorney;  if  defects  sucl 
to  return,  or  insufficient  postage,  do  not,  in  fact,  prevc 
ceipt  of  the  papers,  the  service  is  valid.*^ 

VI.     PROOF  OP  SERVICE. 

43.  Mode.] — Proof  of  service  may  be  made  by  / 
Return,  or  Affidavit.  The  requisites  of  the  two  former 
already  stated.** 

in  consequence  of  which  the  statutory  period  of  ten  days  applies, 
mail,  the  other  party  has  20  days  in  which  to  pay.     Wellman  i 
Hun.  389. 

83  Elliott  r.  Kennedy,  26  How.  Pr.  422;  Gillespie  v,  Satterlee,  1 
42  N.  Y.  Supp.  4G3;  Vernon  v\  Gillen  Printing  Co.,  16  Misc.  607. 

Contra,  Green  V.  Warren,  14  Hun,  434  (holding  that  where  d< 
posited  a  frivolous  demurrer  in  the  proper  office  at  an  hour  of  t 
intentionally  so  late  as  not  to  leave  by  the  first  mail  the  followi; 
either  the  service  was  irregular,  or  if  not,  the  judgment  should  not 
because  the  defendant  was  not  prejudiced.  This  decision  is  sustaii 
latter  ground).  See  notes  to  preceding  paragraph,  also  Gillespie 
18  Mi^^c.  600,  42  N.  Y.  Supp.  463;  Yates  v.  Guthrie,  7  N.  Y.  Supp 
Rep.  503. 

33a  flatter  of  Werner,  51  Misc.  82. 

84  Xote  33,  supra. 

85  Anon.,  1  Hill,  217;  Radeliff  r.  Van  Benthuysen,  3  How.  Pr.  6' 
r.  Livingston,  18  N.  Y.  Supp.  879,  46  St.  Rep.  477;  Jacobs  r 
Barb.  71. 

36  Anon.,  1  Hill,  217;  Gaffnev  v.  Bisrelow,  2  Abb.  N.  C.  311;  Sei 
erlv.  63  Hun.  604,  18  N.  Y.  Supp.  327;  Pollerd  V.  Wegener,  13 
BoVland  r.  Bovland,  18  111.  5.^1. 

87  Appeal  Printing  Co.  r.  Sherman,  90  App.  Div.  533,  91  N.  Y.  S 

88  Admissions,  p.  9  of  this  volume;  Returns,  p.  366   {above). 
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J  an  officer,  made  out  of  his  bailiwick  or  district,^* 

\  of  a  court  of  another  State,*^  cannot  be  proved  by' 

ut  his  affidavit  should  be  taken, 
was  made  by  a  person  competent  to  serve,  proof 
by  the  affidavit  of  a  competent  witness,*^  even  though 

have  been  competent  to  make  the  servica*^ 

\ti(ms  in  affidavit. —  Mode.] — An  affidavit  of  service 
the  mode  of  making  it.  It  is  not  enough  to  say  that 
luly  made.** 

iffidavit  of  service,  made  by  delivery  to  a  person  in 
3  office,  must  state  some  relation  between  him  and  the 
h  as  that  he  was  the  attorney's  clerk**  or  the  person 
the  office. 

t  state  the  clerk's  name,***  but  must  state  that  he  was 
a  the  office,*^  and  state  the  name  of  the  attorney.*^ 
lavit  to  leaving  the  paper  in  a  conspicuous  place  in 
Jt  state  that  no  one  was  there.*® 
it  there  was  no  person  in  the  "  front  room,"  where 
stated  to  have  been  left,  is  not  sufficient,  for  it  does 
absence  of  the  attorney  from  the  office.** 
the  manner  of  inclosing  and  mailing  should  be  stated, 
ess." 

] — To  make  "proof"  of  service,  the  place  of  de- 
paper,  as  well  as  the  time,  should  be  stated  in  the 


oan  k  Trust  Co.  v.  Dickaon,  9  Abb.  Pr.  61,  17  How.  Pr.  477. 

.  King,  1  Abb.  Pr.  126;  Morrell  v,  Kimball,  4  id.  352. 

Shea,  143  N.  Y.  78,  60  St.  Rep.  654. 

ftph  2  {above). 

ities  collected  under  tbe  head  of  Retubns,  p.  366  of  this  volume. 

K  Blackford,  1  Cai.  343;  s.  c,  Ck>l.  k  C.  Cas.  260. 

Wright,  2  Cai.  101. 

Beebee,  2  Johns.  Cas.  117,  Col.  k  C.  Cas.   136;  Jackson  v. 
,  Col.  k  C.  Cas.  442. 
Powers,  3  N.  Y.  Supp.  809,  22  St.  Rep.  95. 

Gardner,  2  Cai.  95;  s.  c.  Col.  k  C.  Cas.  359;  CampbeU  v. 
.  Pr.  97. 

Superior  Ct.,  67  Cai.  453,  7  Pac.  Rep.  910. 
Btowell,  57  App.  Div.  219,  68  N.  Y.  Supp.  119  (a  statement 
was  deposited  in  the  post  office  does  not  show  a  service,  in  the 
statement  of  the  address  or  prepayment  of  postage). 
V,  Wright,  6  Robt.  713,  omission  to  specify  place  of  residence 
i  was  held  a  defect  in  proof  of  service  of  notice  of  foreclosure 
it. 

d  that  to  allege  generally,  in  the  words  of  the  statute,  that  the 
iperly  folded  and  directed/'  was  not  enough. 

26 
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affidavit."     Where  personal  service  is  alleged,  stating  tl 
in  a  specified  t»wn  or  village  is  enough,**  if  Ihere  is  no 
cific  requirement  in  the  statute  or  rule,*hut  the  better  pra 
btate  precise  location,  as  by  street  and  number,  as  the  p] 
quires  in  case  of  summons." 

46.  Indirect  proof  of  service.'] — Where  the  affidav 
person  making  the  sen^ico  cannot  be  had,  as,  for  instani 
(hiring  delay  before  making  it,  he  has  died,  the  court  \i 
se(^:)iulary  evidence  j)resented  by  affidavit,  if  it  be  si 
presented  on  a  trial  at  conmion  law  would  be  satisf actor 
an  affidavit  of  a  person  who  saw  the  service  may  be  recei 
out  accounting  for  the  absence  of  proof  by  the  one  wht 
made  the  service.'"^ 

Proof  that  a  notice,  shown  to  have  actually  come  to 
of  the  person  served,  was  sent  by  mail  in  time  to  hav 
him  seasonably  by  the  usual  course  of  the  mail,  is  not  i 
fchow  that  it  did  reach  him  seasonably .*• 

Bl  Tlio  reapon  i«  that  the  plnoe  i«  one  of  the  circuni«tAiice9  neces« 
certainty  to  the  evidcncp.     If  t))e  service  is  proved  by  return,  the  | 
of  performance  of  oflicial  duty  will  Rnj)ply  the  omission,  unless  jui 
a  eoiirt  or  officer  of  limited  juriKdiction  depends  on  it.     See  p. 
vol  Hire. 

R2  See  p.  ,'?72  of  this  volume,  note  60. 

r<jy.  Y.  iUn.  IJule  No.   IS. 

w  A«  to  dece:i«ied  attornev*s  reiri'*ter  and  official  papers,  see  Li 
Arnoux,  5(J  N.  Y.  607.  afFglo  Abb.  Pr.  (N.  S.)  158;  Leland  v.  C 
\.  Y.  115:  and  as  to  proof  by  combining  the  testimony  of  t\v( 
M.MVor  r.  Second  Ave.  R.  R.  Co.,  102  N.  Y.  572,  and  cases  "there  cit 

Where  the  clerk  who  made  the  service  had  left  the  State,  a  m 
by  him,  and  an  affidavit  of  information  derived  from  him,  made  b; 
ney,  were  received  as  proof.  Jackson  v.  Howd,  3  Cai.  131;  8.  c. 
CaK.  474. 

Where  the  affidavits  were  conflictinpr,  an  entry  in  the  attorne.^ 
sworn  to  have  been  made  on  the  day  of  service,  was  held  conclusi 
r.  Carpenter.  2  How.  Pr.   1(19. 

Affidavit  of  service  of  a  notice  is  competent  secondary  evidem 
trial  of  an  action."  N.  Y.  Code  Civ.  Pro.,  §  927.  Not  compete 
evidence  on  a  trial.     People  ex  rrl.  Vopler  r.  Walsh,  87  N.  Y.  481. 

»  Murphy  v.  Shea.  143  N.  Y.  78.  60  St.  Rep.  654  (ser\4ce  c 
upon  infant  established  by  allecrntion  of  service  in  father's  petit 
poinfrnent  of  a  srnnrdian  nd  litem), 

5«Melvin  r.  Purdy.  17  N.  J.  L.  (2  THrr.)  162.  denying  motion 
such  service  of  notice  to  sheriff  of  motion  to  amerce  him  for  no 
writ. 

As  to  the  presumptions  of  receipt  of  a  paper  nent  by  mail,  in 
anv  statute  or  rule  of  court,  see  IM'^Cov  v.  Mayor.  46  Hun,  268.  1 
Rep.  504;  People  r.  Albanv  Med.  Coll..  26  Hun,* 348;  St.ifford  t\  Co 
Cas.  413;  8.  c.  Col.  A  C.  Cas.  110;  Clark  v.  McFarland,  10  Wend. 

W^here  service  of  a  paper  on  an  attorney  was  not  properly  ma 
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re- 


ing  service.'] —  Admissions,*^  affidavits,^  and 
sdce  may  be  contradicted,  but  clear  proof  is  nsu- 
in  contradiction,  it  being  considered  that  the  act, 
e  been  done  and  supported  by  proof  in  the  course 
I  duty,  is  not  to  be  lightly  impeached.^ 


ECTIVE  SERVICE  AND  REMEDIES  THEREFOR. 

imate  service.] —  If  timely  service  in  either  of  these 
icticable,  the  best  mode  that  seems  practicable  should 
d  followed  by  formal  service  the  next  day,  coupled 
the  circumstances,'^  and  it  will  then  be  for  the  court 
r  the  case  is  one  in  which  the  prescribed  mode  of 
>lutely  indispensable,  and  if  not,  whether  the  cir- 
delay  till  the  last  moment  preclude  discretionary 


ve  service.] — Retaining  a  paper  irregularly  served, 
it  as  if  regular,  waives  the  objection,  even  though 
f  properly  taken,  would  entirely  vitiate  the  service.® 
)er  served  is  effective  and  properly  served  for  soine 
rule  as  to  waiver  does  not  apply.® 
served  on  the  wrong  person,  so  that  it  is  no  service, 

dieted,  inducing  a  belief  that  it  was  received,  were  treated 
f.     Anon.,  2  Cai.  384. 

cFarland,  10  Wend.  634,  proof  that  the  packet  containing  a 
rom  the  post  office  by  the  attornev,  before  default,  but  imme- 
to  the  post  office  on  observing  that  it  contained  law  papers 
express  sanction  for  service  by  mail),  was  held  sufficient  to 
lent  judgment  by  default,  for  want  of  service  of  the  plea, 

k^mersahl,  2  Sup.  Ct.  (T.  &  C.)  668  (date  of  admission 
lature). 

•e,  24  App.  Div.  291,  48  N.  Y.  Supp.  831;  Annis  p.  Upton,  66 
ring  positive  evidence  or  the  most  convincing  circumstances 
».,  Oliver  v.  Town,  28  Wise.  328. 
Self,  2  How.  Pr.  35. 

ositive  denial  that  a  paper  was  received,  the  affidavit  in  reply 
and  manner  of  service,  so  that  an  indictment  for  perjury  can 
f  not  true.  Van  Wyck  v.  Reid,  10  How.  Pr.  366;  Van  Rens- 
ck,  7  How.  Pr.  297. 

ance,  in  Falconer  v.  Ucoppell,  2  Code  Rep.  71;  lord  v.  Van- 
r,  703,  15  How.  Pr.  363. 

nber  Co.  v.  Strong,  3  How.  Pr.  246;  Germania  Life  Ins.  Co.  v. 
424,  61  N.  Y.  Supp.  942 :  Rogers  v.  Rockwood.  13  N.  Y.  Supp. 
n9,  20  Civ.  Pro.  212;  Meislahn  v.  Hanken,  18  N.  Y.  Supp.  361. 
)oran,  110  N.  Y.  101  (answer  containing  defense  of  tender 
>es;  held,  that  retaining  the  answer  did  not  waive  the  defect 
re  notice  of  deposit  of  money  into  court  to  keep  tender  good). 
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return  of  the  paper  is  not  necessary,  even  though  he  was 
and  might  have  been  affected  by  service  on  his  atto 
omission  to  return  does  not  estop  the  party  from  obje 
the  statute  was  not  complied  with,®*  unless  there  are 
cumstances  of  equitable  estoppel  or  waiver,  or  appeali 
discretion  of  the  court. 

50.  RetuTTiing.] — A   party  or   attorney   declining 
service  of  a  paper  presented  to  him,  should  return  it  pi 
the  one  by  whom  it  is  served. 

If  there  is  no  attorney's  name  on  the  papers  it  is  to  b 
to  the  party.  If  the  party  is  a  municipal  corporation, 
counsel  under  statute,  it  should  be  returned  to  him.^ 

In  the  absence  of  any  circumstances  indicating  waiv 
during  the  same  day  is  sufficient;®*  so,  or  return  with 
four  hours;  ^  longer  delay  may  be  fatal.  Taking  an 
by  the  service  —  such  as  receiving  costs  with  an  answ< 
to  be  served  on  payment  of  costs,  and  returning  the  am 
.  out  the  costs — deprives  the  return  of  the  paper  of  its 
effect.®* 

61.  Specifying  objectlons.'\ — If  the  service  is  in  & 
the  return  is  on  the  ground  of  irregularity,  the  objectioi 
distinctly  specified,®*  and  the  only  safe  practice  is  to  spc 

•4  Purvis  t\  Gray,  39  How.  Pr.  1  (offer  to  allow  a  judgment  to 
served  (by  plaintiff)  on  the  appellant  personally,  instead  of  on  1 
Tlie  reason  is  that  service  on  the  wronp:  person  is  void).  Service 
person  in  a  wronpf  manner  is  usually  only  irregular.  In  eith 
dofent   ninv   be   waived. 

efiTavlor  r.  Mayor,  etc.,  of  N.  Y.,  11  Abb.  Pr.  255. 

ecMcCiown  V.  Leavenworth,  2  E.  D.  Smith,  24  (answer  retu 
two  hours  after  its  receipt  by  the  plaintiff's  attorney.  Within 
an  amended  answer  was  served,  which  was  also  refused.^  Defen 
plnced  the  cause  on  the  calendar,  plaintiff's  motion  to  strike  out  i 
Order  affirmed).  Wright  r.  Fobes,  1  How.  Pr.  240  (a  month' 
long);  Stillman  r.  Whitney.  1  How.  Pr.  243  (so,  of  a  delay  of 
Lnnge  v.  Hirsh,  38  App.  Div.  176,  56  N.  Y.  Supp.  649  (»o,  of 
three  days).  ^^    ^,    ^ 

67  See  Fitzgerald  r.  Dakin,  101  App.  Div.  261,  91  N.  Y.  Supp. 

BSHoxie  r.  Scott,  Clarke   (N.  Y.),  457;  Lange  r.  Hirsh,  38  Ap 
5r>  N.  Y.  Supp.  849. 

00  Cliemung  Canal  Bank  r.  Judson,  10  How.  Pr.  133,  holding 
objection  of  irregularity  and  that  the  service  was  not  in  compli 
specffied  section  of  the  Code,  is  not  enough.  Markes  r.  Epstei 
Civ.  Pro.  203  ( return  of  a  copy  served,  without  specifying  objecti 
raise  the  objection  that  the  party  was  entitled  to  have  the  origii 
instead  of  a  copy). 
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r  which  purpose  a  brief  indorsement  upon  the  paper 

vice  is  too  late,  return  the  paper  specifying  the  ob- 
silently  disregard  it  will  usually  waive  the  objection 


ce. 


71 


ing  returned  paper.'] — As  a  waiver  of  service,  or 
the  justice  of  the  objection,  has,  under  some  cir- 
een  inferred  from  silence  on  receiving  a  paper  thus 
safer  practice  for  the  attorney  to  whom  a  paper  is 
nmediately  to  re-serve  the  paper,  with  notice  that 
8t  made  is  insisted  on ;  but  so  doing  does  not  make 
>  return  ihe  paper  againj* 

he  acceptance  of  the  paper  on  such  re-service  Dy 

clert,  in  ignorance  of  the  fact  that  his  principal 

it  because  the  original  came  too  late,  waive  the 


to  determine  disputed  service.] — If  any  substan- 
party  is  aflFected  by  the  question  as  to  the  regularity 

may  be  prejudiced  by  consequent  proceedings,  a 
5  made  on  the  one  hand  to  compel  the  party  who  has 
5ive  the  paper,  to  accept  service  or  declare  the  service 
good,^*  or,  on  the  other  hand,  to  strike  out  or  set 
er  claimed  to  have  been  duly  served,  or  set  aside 


igainst  illegal  service.] —  Service  effected  in  a  civil 

igf uUy  entering  the  house  of  the  person  to  be  served 

daughter  having  the  key  of  her  mother's  house  let 

h  it  without  permission,  in.  order  to  effect  service 

,  Marshall,  6  I>u€r,  689,  an  oral  statement  to  the  hiessenger 

ce  was  held  sufficient,  on  the  ground  that  he  who  is  employed 

-vice  is  competent  to  receive  the  reasons  for  its  rejection. 

y  in  158  N.  Y.  146.  • 

ted  in  notes  to  two  preceding  paragraphs.      Receiving  and 

inted  case  on  appeal,  after  returning  the  notice  of  appeal,  is 

the  objection.     Marsh  p.  Pierce,  110  N.  Y.  639. 

arshall,  6  Duer,  689. 

Jatlin,  1  Code  Rep.   (N.  8.)  273. 

O'Connor,  23  Hun,  307. 

.  Taylor,  52  N.  Y.  596,  14  Abb.  Pr.  (N.  S.)  77. 
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of  an  order  to  submit  to  examination  in  an  action  pendi 
them — the  court  will  set  aside  on  motion,  with  cogt 
service  is  effected  by  fraud,  or  in  violation  of  privilege 
application  must  be  promptly  made." 


FORMS. 


210.  Affidmvit  of  personal  service  on 
a  party  or  attorney  of  a  paper 
other  than  process. 

220.  Another  form  —  service  on  many 

persons. 

221.  Aflidavit  of  service  throuj^h  the 

post-office. 

222. on  attorney. 

223. on  sheriff  or  coroner. 


224.  — of  seeing  servia 

person    who   has 
peared. 

225.  — of    service   such 

disobedience  a  co 

226.  Order    extending   t 

vice. 

227.  Notice    indorsed    o 

turned. 

228.  Notice     with     papi 

when  returned. 


FORM  No.  210. 

Affidavit  of  personal  aenrice  on  a  party  or  attorney  of  a  papei 
Biunmoni  or  other  original  pro€eaB.78 

[Title  of  court  and  cause.'] 
[Venue,] 

M.  N.,  being  duly  sworn,  says  that  [he  is  a  clerk  ii 


of 


the    plaintiff^s    attorney    herein;    that^^^ 


day  of  ,  19     ,  at  [No.  100  Broadway, 

of  Buffalo,  in  the  county  of  Erie  and  State  of  New 
if  in  a  village  or  toum,  at  the  village  of»  etc.]  deponent 
[designaiing  paper]^  hereto  annexed   [or,  an  order  o 


76  Mason  v.  Libbey,  1  Abb.  N.  C.  354,  51  How.  Pr.  436. 

77  Pollard  V,  Union  Pac.  R.  R.  Co.,  7  Abb.  Pr.  (N.  S.)  70. 


78  See  paragraphs  10-27,  pp.  382- 
394  {above),  as  to  service  upon  a 
party,  attorney  or  counsel.  See  par- 
agraphs 1-9,  pp.  379-382  (above), 
as  to  mode  of  service:  and  see  para- 
^aphs  43-47,  pp.  400-403  (above), 
as  to  proof  of  service. 

The  form  for  service  of  summonB 
is  piven  with  Summons. 

When  the  above  Form  is  used  for 
any  other  process,  such  as  order  to 
show  cause  on  oricrinal  petition  to 
start  a  special  proceeding,  or  against 
one  not  a  party  to  an  action  in  which 


he  is  required  to  show  cai 
to  add  at  the  end,  in  an 
requirement  applicable 
(N.  Y.  Gen.  Rule  No. 
ponent  further  swears  th 
twenty -one  years  of  age 
state  age,  show  it  to 
than  18],  and  knew  th 
served  to  be  the  persoi 
and  described  in  said  [o 
quired  thereby  to  show 

7i>An  omission  of  thi 
clause  does  not  necessa 
See  paragraph  2,  p.  379 
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to  annexed],  on  O.  P.,t  attorney  for  the  defendant 
)ne  of  the  defendants  herein],  by  delivering  to  him 
id  leaving  with  him  a  true  copy  thereof. 

[8ignature.'\ 
FORM  No.  220. 

ABOther  form;  lervice  on  many  per8on8.8o 

receding  Form  to  *  continuing  deponent  made 
rice  of  the  [name  of  paper"]  hereto  annexed  [^or,  a 
;h  is  hereto  annexed],  on  the  persons  named  below, 
aent  knew  to  be  the  persons  mentioned  and  described 
p  to  show  cause]  by  delivering  to  and  leaving  with 
L  personally  a  true  copy  of  said  [order],  as  follows: 
[identify  place,  as  in  previous  Form']  on  the 
,19      ;  on  W.  X.,  at  ,  on  the  day 


19 


on  Y.  Z.,  at 


on  the 


day  of 


ISignature.'] 
FORM  No.  221. 

AflUavit  of  aenrice  through  the  pott  offlce.8i 
irt  and  cause.] 


being  duly  sworn,  says,  that  he  is  [the  managing 
>  attorney  for  the  above-named  ,  and  [said 

mdes  at  [designate  residence  which  must  be  the  place 
H-office  is  located].      That  on  the         day  of  , 

3nt  served  the  [designating  papef^]y  of  which  the 
copy,  upon  Q.  R.,  the  attorney  for  plaintiff  in  this 
pon  the  above-named  plaintiff,  A.  B.],  by  depositing 
',  a  true  copy  thereof]  properly  inclosed  in  a  securely 
iily^  post-paid  wrapper,*®  in  the  post-office*'  [or,  in 


of  stating  service  on 
arsons  is  sustained  in 
^enyon  v,  Sutherland, 
7*f[  16  Hun,  192.  See 
I   (above), 

lly,  parajorraphs  94-42. 
^01^),  aa  to  servioe  by 

ition  to  make  per- 
was  held  not  neces- 
ification  to  make  this 
larp   r.   Daugnej,   33 

iph  34,p.397(a&oi70). 
show  cause  directing 


service  within  a  fixed  time  are  not 
servable  by  mail  unless  the  otder  so 
prescribes.  See  Mottons,  paragraph 
114,  p.  133,  of  this  volume. 

88  The  words  "  in  a  securely  closed 
and  duly "  are  not  usual  except  in 
affidavits  of  mailing  summons,  etc., 
but  are  inserted  here  in  deference  to 
the  rulins:  in  Chalmers  v.  Wrijrht,  5 
Robt,  713.  (Foreclosure  by  adver- 
tisement. ) 

8«See  paragraph  35,  p.  397 (above). 

8T  It  is  not  necessary  to  say  United 
States  post-office.  Sharp  v.  Daugney, 
33  Cal..  505. 
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a  post-office  box  regularly  maintained  by  the  governmc 
United  States  and  under  the  care  of  the  post-office]^  at  | 
of  attorney  or  party  making  service]  aforesaid,  directe 
Q.   R.,   at  ,  county,   N.   Y. »  that 

address  within  the  State  designated  by  him  for  that  pur 
the  preceding  papers  in  this  action,  [or,  that  said  A.  B. 
no  designation  upon  the  preceding  papers  in  this  acti 
address  at  which  papers  therein  are  to  be  served,  and  si 
of  address  of  paper]  is  his  place  of  residence, —  or, 
where  he  keeps  an  office.]** 

[Jurat.]  [Sign 

FORM  No.  28S. 
AffidtTit  of  lenice  on  Attoniey.Bi 

[As  in  Form  No.  219,  to  the  t,  continuing]  the  defen 
torney  herein,  by  delivering  to  him  personally,  at  No.  , 
streef,"^  in  ,  and  leaving  with  him  a  true  copy  1 

[Or,  if  by  leaving  at  residence,  say:]  by  leaving  the 
the  residence  of  the  said  O.  P.,  at  No.       , 
said  city  of  ,  with  a  person  of  suitable  age  and  d 

[may  designate,  if  the  person  be  knoum,  as,  namely  thi 
said  O.  P.],  between  the  hours  of  six  o'clock  in  the  moi 
nine  o'clock  in  the  evening  of  said  day  [or  may  state  i 
mate  hour] ;  that  this  deponent  had  inunediately  tl 
called  at  the  office  of  the  said  O.  P.,  at  No.  , 
in  the  said  city,  in  order  to  serve  said  paper,  and  such 
not  then  open®^  so  as  to  admit  of  such  service,  and  thei 
office  lettei^box  there.** 

[Or,  if  on  a  clerk  or  person  in  charge,^  say:]  by  deli 
and  leaving  with  a  clerk  of  the  said  O.  P.,  at  his  office 
person  having  charge  of  his  office],  at  No.  , 

,  a  true  copy  thereof,  the  said  O.  P.  being  absent 
office  at  the  time. 


fiSSoe  parRgrraph  39,  p.  399(a5ot?«).  vice  at  the  office  or  resid 

soSoe  paragraphs  34,  38,  pp.  397,  attorney. 

308  (above).  »2  See   paragraphs  29  a 

©oiJnder  early  practice  it  was  re-  394,  401    (above). 

quired  by  court  rule  that  there  should  93  See  paragraph  31,  p.  3 

be    a  direct  communication   by   mail  MThe  mention  of  ther 

between  the  places  of  mailing  and  of  letter-box    is   because    fha 

address.      This    fact    was    necesnarily  service  is  given  prefereno 

included  in  the  affidavit.     See  BrowL  Code  Civ.  Pro.,  |  797. 

r.  Bri??g8,  1  How.  Pr.  152.  w  See     paragraphs     80 

01  See,    generally,    paragraphs    29-  pp.  395  and  401  (above). 
33,  pp.  394-396   (above),  as  to  aer- 
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i  in  a  conspicuous  place  in  the  office,^  say:']  by  leaving 
thereof  y  between  the  hours  of  six  o'clock  in  the  mom- 
6  o'clock  in  the  evening^  {^or,  state  the  approximate 
I  conspicuous  place,  viz.,  [upon  one  of  the  desks]  in 
the  said  O.  P.,  at  No.  •     ,  street,  in  , 

at  that  time,  no  person  but  deponent  in  said  office, 
it  having  found  the  door  open  so  as  to  admit  of  such 

in  office  letter-box,  say:]  by  depositing  the  same, 
I  sealed  wrapper,  directed  to  said  O.  P.,  in  his  office 
',  the  door  of  his  office,  No.       ,  street,  in  the 

,  between  the  hours  of  six  o'clock  in  the  morning 
lock  in  the  evening,  [or,  state  the  approximate  hour] 
there  being  no  person  in  charge  of  his  said  office  [and 
ang  closed*®] . 

'  m^il,  as  in  Form  221  (above).] 

[Signature.] 
FORM  No.  223. 
Affidavit  of  service  on  iheriff  or  coroner.i 

mn  No.  219,  to  the  t,  continuing]  between  the  hours 
I  ,  by  delivering  to,  and  leaving  with  [M.  N., 

f,  or,  deputy  sheriff  in  charge],  at  the  office  of  said 
e  city  hall,  in  ,  [or.  No.       ,  street,  in 

FORM  No.  224 
leeing  sendee  made  by  t  person  who  has  since  disappeared.3 
e  cwuse.] 

,  being  duly  sworn,  says  that  he  was  present 

ay  of  J  19     >  at  [specify  place]  and  saw  C.  D., 

personally  serve  Y.  Z.,  [to  deponent  known  to  be] 

it  in  this  cause,  with  a  [designate  paper]  of  which 

jreto  annexed,  by  delivering  to  the  said  Y.  Z.,  and 


g^raphs  32  and  44, 
1   {above), 

»tween  6  a.  m.  and  9 
Miragraph    32,    p.    396 

raph  31,p.395(a&oi7«). 
be  inserted  or  omitted 
he  fact. 

ice  npon  coroner,  see 
enan,  73  N.  Y.  46.    As 


to  service  on  clerk  of  the  court,  see 
paragraph  28,  p.  394  (a&oi;e). 

a  See  N.  Y.  Code  Civ.  Pro.,  §  426 
AS  to  service  of  summons  upon  sher- 
iff. 

3  Prom  2  Newl.  Cfi.  Pr..  224.  See 
paragraph  46,  p.  402  (above),  as  to 
indirect  proof  of  service  in  such  a 
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leaTing  with  him  a  true  copy;   [and  this  deponent  fi 
that  he,  this  deponent,  has  diligently  inquired  after 
aboiUs  of  said  C*  D.,  in  order  that  he  might  prove  the 
the  said  ,  but  this  deponent  has  not  been  able 

other   intelligence   of  him,   but  that  he  is  either  de 
absconded,  so  that  he  cannot  be  found.]* 

IJuraL]  [Sig 

FORM  No.  885. 
Affidavit  of  tenrice  tncli  aa  to  make  disobedieiice  a  coatc 

[//  a  judge's  order,  add  to  Form  No.  219  at  eru 
the  same  time  deponent  exhibited  to  him  the  [annexec 
order,  and  the  signature  of  Mr.  Justice  J.  K.  thereon. 

\0r  if  a  cnitH  order'\  and  at  the  same  time  deponeni 
to  him  a  duly  certified  copy  of  said  order. 

And  deponc^nt  further  says  that  he  knew  the  person 
and  knew  him  to  be  [A.  B.,  the  attorney  for  the  plainti 


FORM  No.  886. 
Order  extending  time  for  eenrice. 

[Name  of  Court: — or,  if  a  court  order: — ^At  a  8pe< 

etc.,  Oi 
No.  94 

[Title  of  cause,] 

On  reading  [and  filing]  the  affidavit  of  A.  B.,  v 
day  of  >  19     ,  by  which  it  satisfactorily 

me  [or,  if  a  court  order,  to  the  court]  that  diligent  e 
been  made  to  aerve  the  herein  on  wi 

cess  [und  that  the  return  day  of  has  been  ad 

the  day  of  ,  1^     ] : 

Ordered^  that  the  time  of  the  said  A.  B.,  to  serve  i 
with  said  ,  is  hereby  extended  to  and  including 

day  of  ,  19     . 

[.1  uthentication,  etc.,  as  in  Form  No.  108,  p.  265  (( 


^Tt  H  believed  that  this  bracketed 
clatiHf?  h  entirHv  unnecessary  as  part 
of  the  flffiflavit  under  the  deciBion  in 
MurpltY  p.  Rhea,  143  N.  Y.  78;  there 
the  court   }ie1d   that  the  affidavit  of 


the  process  server  was  n 
but  that  proof  of  service 
by  any  person  who  swi 
facts  const itutine  servicf 
ft  See  paragraph  5,  p. 
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FORM  No.  227. 
Notice  indorsed  on  paper  retumed.6 

[notice  of  appeal]  is  hereby  returned  to  you  for 

it  [state  reason,  for  instance,]   the  time  to  appeal 

I  expired  [or,  that  A.  B.,  Esq.,  is  the  attorney  of 

I  defendant,  and  no  order  of  substitution  of  attor- 

served  on  me.]^ 

[Signature  and  office  address  of]. 
Attorney  for 

mey  for 

FORM  No.  228. 
rotice  with  paper  re-served  when  retttmed.8 

notice  that  I  hereby  re-serve  the  within  , 

)u,  and  shall  insist  on  the  original  service. 
[Signature  and  office  address  of], 
Attorney  for 

ro  , 

mey  for 


form,  see  Chapter  on 

paragraphs  50  and 

176),  as  to  returning 

itly    and    specifying 


7  See  paragraph  15,  supra. 

sSee  paragraph  52,  p.  4<)5  {above). 


\i 
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ARTICLE    XXIL 
Stat  of  Pbooexdinqb. 


[TIm  practice  u  to  stay*  in  general,  as  incidental  proceedinga  i 
is  stated  here,  once  for  all,  reserving,  however,  for  the  proper  pi 
chapters,  the  forms  of  stays  of  a  particular  character  or  for  par 
poses,  such  as  perpetual  stay  of  a  vexatious  action,  or  stays  upoi 


1.  Distinction    between    stay, 

hibition,  and  injunction. 

2.  Stay  not  an  extension. 

3.  At  what  sta^  of  action  granted. 

4.  Mode  of  obtaining. 

6.  — in  what  court. 

0.  Power  of  a  judge  out  of  court  — 
ew  parte. 

7.  Different  classes. 

8.  Stay  for  purpose  of  motion. 

9.  On  appeal;  special  proceedings. 

10.  Construction  of  a  stay. 

11.  Until  decision. 

12.  Stay  until  further  order. 

13.  Notice  of  stay. 

14.  Disregarding  irregular  stay. 
16.  Act  in  violation  of  stay. 

16.  Compliance  with  irregular  stay. 

17.  Vacating  a  stay. 

18.  Stay    pending    appeal    from    re- 

fusal to  stay. 
10.  Stay  by  nonpayment  of  costs,  or 
money  awarded  by  order. 

20.  — effect. 

21.  — waiver. 


F0BM8. 

(220)  Order  to  show  cat 
ing   a   stay   of 
pending  motion. 

(230)  Another: — shorter 

(231)  Order  of  court  or 

ing  proceedings 

(232)  Clause  in  an  order 

be  appealed  froi 
stay  pending  thi 

(233)  Notion  of  motion  1 

nonpayment   of 
former  action. 

(234)  Affidavit  upon  mot; 

for  nonpayment 
a  former  action. 

(235)  Order  for  stay  unl 

of  costs  of  a  for 
with  extension 
plead. 
(238)  Notice    of    stay    I 
ment    of     costs 
money  awarded  1 

(237)  Notice    of    motion 

stay  of  proceedin, 

(238)  Notice    of    motion 

proceedings  in  v 
stay. 


1.  Distinction  between  stay,  prohibition,  and  injur 
A  stay  must,  in  general,  be  sought  in  the  action,  and 
eourt  or  a  judge  of  the  court*  the  proceedings  in  wl 
sought  to  suspend.^® 

The  Supreme  Court,  however,  has  power,  by  writ  o: 
tton,  to  arrest  the  proceedings  of  an  inferior  tribunal 

oOr  a  judge  authorized  to  make  an  order  in  the  action.  Se 
pp.  08-101  of  this  volume. 

10  Wood  V.  Swift,  81  N.  Y.  31;  Liftchild  v.  Smith,  7  Robt.  30 
a  motion  to  compel  the  defendant  to  discontinue  an  action  brought 
court,  because  to  grant  the  motion  would  be  an  unjust  interferen 
right  of  a  suitor  to  select  his  own  tribunal). 
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iction;  and  by  statute  in  New  York,"  the  Appellate 
the  same  power  over  a  judge  or  Special  Term.  And 
quity  may,  by  injunction,  forbid  a  party  from  pro- 
lother  court,^^  These  are  distinct  remedies  not  sought 
motion." 

:8  seeking  a  stay  may,  however,  instead  of  bringing 
on,  put  in  an  answer  constituting  a  counter-claim, 
n  injunction  as  affirmative  relief,  and  under  the  New 
,  in  such  case  a  preliminary  injunction  may  be  granted 
jwer  as  setting  up  a  counter-claim.^* 

H  an  extension.^ —  A  stay  of  proceedings  is  not  neces- 
ension  of  the  time  of  the  party  obtaining  it.  It  does 
3vent  the  lapse  of  time  from  putting  him  in  default, 
tops  his  adversary  from  proceeding  on  his  default." 
ber  hand,  the  statutory  restriction  against  the  allow- 
rte  stays  by  a  judge  out  of  court,  for  more  than  twenty 
ot  apply  to  orders  extending  the  time  of  the  appli- 
d,  though  such  orders  may  have  the  effect  to  delay 
nt  proceedings  of  the  adverse  party." 

it  stage  of  action  granted.'] — A  defendant  who  has 
I  is  not  entitled  to  a  stay  of  proceedings,  nor  an  ex- 
ne  to  appear."     But  the  court  has  power  to  grant  it. 

e  CSv.  Pro.,  §  2093. 

intial  distinction  in  the  effect  of  these  two  remedies  is,  that 

.8  upon  the  court,  the  injunction  on  the   party  only.      It  is 

court  to  make  an  order  for  a  stay  of  proceedings  in  another 
;  such  relief  must  be  had  by  injunction,  with  security.      Deyo 
f.  T.  Supp.  841,  38  St.  Rep.  477;   Baker  v.  Baker,   36  App. 
,  Y.  Supp.  824 ;  Purdy  v.  Baker,  80  N.  Y.  Supp.  1005. 
r.  Swift.  81  N.  Y.  31. 

e  Civ.  Pro.,  §  720.  Contra,  under  the  California  Code,  Peter- 
1,  70  Cal.  423,  where  it  was  held  that  a  motion  for  injunction 

anticipate  the  trial  of  the  merits  of  the  cross-complaint, 
'ownsend,  3  Abb.  Pr.  9,  6  Duer,  608  (holding  that  an  order 
eirticulars,  although  accompanied  by  a  stay  of  proceedings,  no 
I  of  itself  to  enlarge  the  defendant's  time  to  plead.  Order 
idgment  reversed,  but  defendant  allowed  to  answer).  For  this 
p.  48  of  this  volume. 

^ngel,  2  Civ.  Pro.  Rep.  (McCarty)  440;  Condon  v.  Church  of 
iac.  181,  36  N.  Y.  Supp.  382. 

L  V.  Herding,  15  Abb.  Pr.  (N.  S.)  22.  The  reason  is  that 
ist  acknowledge  the  jurisdiction  of  th<)  court  if  he  asks  its 
lit  see  chapter  V,  post. 

;.  Neely,  43  III.  288,  it  was  held  that  a  statute  authorizing 
of  term,  intending  to  move  to  set  aside  or  quash  any  execution, 
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If  the  application  is  to  stay  proceedings  in  the  pendii 
until  determination  of  another  prior  action,  issue  shoul 
joined.^* 

If  the  application  is  to  stay  proceedings  until  the  costs 
in  a  former  action  are  paid,  the  motion  should  be  ma< 
issue  joined.^* 

4.  Mode  of  o6<atntngf.]— ;- An  order  for  a  temporar 
obtained  by  applying  to  the  court  or  to  a  judge  thereo: 
county  judge,^  on  an  affidavit  stating  the  situation  of  t 
the  reason  why  a  stay  is  desired,  and  the  facts  which 
necessary  and  indicate  how  long  a  stay  will  pro 
required. 

If  the  cause  has  been  noticed  for  trial  at  Trial  T 
application  is  not  made  in  time  to  serve  the  stay  ten  da 
the  tenn,  the  application  should  be  at  the  Trial  Term, 
-judge  appointed  to  hold  it,  (unless  the  stay  is  contaiE 
order  to  show  cause  returnable  on  the  first  day  of  the 
another  judge  ought  under  the  rule**  to  refuse  to  interfe 
after  a  cause  is  on  the  calendar  and  noticed  for  trial,  it  i 
under  the  control  of  the  trial  court,  and  a  stay  obtai; 
another  judge  or  branch  of  the  court  is  often  disr^ard* 
former.^ 


replevin  bond,  or  other  proceeding,  to  apply  to  a  judge  at  his  chi 
an  order  staying  proceedings  as  preliminary  to  a  motion  to  be  mi 
time  to  quash  the  same,  applies  only  to  "  a  party**  to  the  proceed 
to  be  quashed,  and  not,  for  instance,  to  a  purchaser  of  the  premii 
closure  sale.      Order  granting  stay  therefore  reversed. 

isOgden   r.  Pioneer  Iron  Works,  91  App.  Div.  394,  S6  N.  Y. 
Fuller  r.  Read,  15  How.  Pr.  236. 

i»Spaulding  V.  Am.  Wood  Board  Co.,  58  App.  Div.  314,  68  N.  Y. 
There  need  not  be  a  complete  identity  of  the  two  actions  in  order  to 
granting  of  such  a  stay.  Id,  Where  previous  action  was  dismiss 
plainlitt's  sole  fault,  the  non-payment  of  the  costs  operates  as  a  sta 
sequent  action.  Ingrosso  V.  B.  &  O.  R.  R.  Co.,  105  App.  Div.  49- 
Supp.  177.  A  stay  will  not  be  granted,  how^ever,  because  of  the  j 
a  prior  action  unless  it  appears  that  the  result  of  the  prior  action 
Kjirilv  obviate  the  trial  of  the  later  one.  See  Jenkins  r.  Baker,  91 
400,  '80  N.  Y.  Supp.  957. 

20  See  pp.  98-101  of  this  volume. 

21  N.  Y.  Gen.  Rule  No.  37.  Does  not  apply  to  first  district.  Diet 
ley  t?.  Cokalete.  16  App.  Div.  65,  44  N.  Y.  Supp.  1070,  that  th 
broad  enough   to  include  special   terms  for  trials. 

22  W\alsh  V.  Sun  Mut.  Ins.  Co..  2  Robt.  646.  17  Abb.  Pr.  356.  A 
however,  see  pp.  93  and  420  of  this  volume. 

2.1  Bank  of  Genesee  r.  Spencer,  15  How.  Pr.  14.  See  Gregoiy 
Hill,  380;  Hasbrouck  r.  Ehrich,  7  Abb.  Pr.  76. 
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vat  court. '\ — If  the  stay  is  merely  to  endure  pend- 
ttt  in  the  same  or  another  action,  it  may  usually 
t  by  motion;  if  a  perpetual  stay,  it  will  usually 
',  by  action,  unless  it  be  founded  on  a  discharge  or 

decision,  or  clear  evidence  of  venation,  and  does 
aestions  inappropriate  to  be  tried  on  affidavits,  in 
may  be  sought  by  motion.^* 

I  in  either  case  should  be  made  in  the  action  which 
.  stay.^ 
iringing  into  the  present  action,  of  the  party  who 

the  rival  adverse  action  against  the  same  defend- 
make  it  proper,  in  an  ordinary  case,  to  grant  an 
present  action  enjoining  the  other  action;  but  the 
uld  apply  for  a  stay  in  the  other  action.^ 
vever,  both  actions  are  pending  in  the  same  court, 
Istricts  or  departments,  the  court  may,  acting  in  one 
1  the  proceedings  before  it  in  another  action,  though 
to  be  exercised  only  in  extreme  cases." 

/  a  judge  out  of  court, —  ex  parte.l — If  a  stay  of 
enty  days  is  asked  from  a  judge,  instead  of  from 
any  other  purpose  than  to  stay  proceedings  under 
iidgment  appealed  from,  notice  of  application  must 
e  adversary,^  unless  there  is  some  special  provision 
ising  witU  notice  in  the  particular  case.^ 
r  days  limit  cannot  be  evaded  by  taking  succes- 
orders   to  continue   substantially  the  same  stay. 


ition,  see  Watt  r.  Rogers,  2  Abb.  Pr.  261,  and  N.  Y.  &  Harlem 
m,  56  N.  Y.  175,  and  pp.  77-81  of  this  volume. 
Hoysradt,  3  Code  Rep.  86,  4  How.  Pr.  350;  Savage  v.  Allen, 
"d,  54  N.  Y.  458;  Purdy  v.  Baker,  02  App.  Div.  242,  86  N.  Y. 
19C0  Co.  V,  Klaw,  98  App.  Div.  74,  90  N.  Y.  Supp.  593. 
ift,  81  N.  Y.  31   (conflicting  claims  to  recover  on  life  policy). 
►.  V.  Ramsey,  45  N.  Y.  637;  Phoenix  Foundry  v.  North  River 
,  33  Hun,  156. 
Civ.  Pro.,  §  776. 

il  cases  of  express  statute  authority  under  the  N.  Y.  statutes, 
ng  an  order  that  plaintiff's  attorney  in  ejectment  produce  his 
13 ) ;  and  a  stay  to  give  opportunity  to  apply  for  the  removal 
the  City  Court  of  the  city  of  New  York,  or  a  County  Court, 
Court.  (If  319,  345). 
osts.     Washbume  r.  Langley,  16  Abb.  Pr.  259. 
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After  one  such  order  a  prolongation  of  the  stay  must 
on  notice.** 

In  the  New  York  Court  of  Appeals  any  one  of  the  j 
make  orders  to  stay  proceedings,  which,  when  served  ^ 
and  notices  of  motion,  shall  stay  the  proceedings  ac 
the  terms  of  the  order.^^  Any  order  may  be  revoked  c 
by  the  judge  who  made  it;  or,  in  case  of  his  absence  o 
to  act,  by  either  of  the  other  judges." 

After  a  court  has  granted  one  stay,  application  t< 
instead  of  the  court,  for  a  further  stay,  is  irregular.^ 

Judicial  sales  in  partition  and  foreclosure  cannot 
by  a  judge  out  of  court,  except  on  at  least  two  days' 

7.  Different  classes,'] — Applications  for  stay  are 
monly  either  (1)  Because  of  some  alleged  fault  or  i: 
of  the  adversary,  on  which  it  is  claimed  that  his  proceed 
be  stopped,  at  least  until  he  corrects  it,  in  which  case 
permanent  or   indefinite,   its   termination  commonly 
tingont  on  the  adversary's  correcting  his  course; 

(2)  Because  the  applicant  desires  to  take  some  j 
or  secure  some  relief,  before  the  adversary  goes  furthei 
case  a  stay  for  a  definite  period  is  sometimes  sufficient 

(3)  Because  the  proceeding  is  so  clearly  futile  tha 
of  the  court  and  the  applicant  ought  not  to  be  taken  i 

In  the  first  class  of  cases  the  order  should  be  an  ord< 
made  on  notice;^  but  an  order  to  show  cause,  with  i 

ao^farvin  v,  Lewis,  12  Abb.  Pr.  482,  holding  that  a  judge  c 
without  notice,  has  no  more  right  to  gprant  two  successive  stai 
days  each,  than  one  of  forty  days. 

31  Rule  10.  A  temporary  stay  of  a  remittitur  may  be  valid, 
accompanied  by  notice  of  motion.  Cushman  V,  Hatfield,  52  N 
Abb.  Pr.  (X.  S.)  109.  A  stay  of  proceedings  of  a  party  pendi 
the  remittitur  to  the  Court  of  Appeals,  may  be  granted* by  a  j 
court  for  a  period  of  more  than  twenty  days,  Franklin  Bank 
Mnokov.   l.->8  N.  Y.  G83. 

32  Rule  10. 

33  Stanshury  v.  Durell,  1  Johns.  Cas.  396,  Col.  k  C.  Cas.  1 
Wood  in,  8  How.  Pr.  349.  Especially  if  conditions  imposed  I 
have  not  yet  l)een  performed. 

34  N.  Y*  Gen.  Rule  No.  07. 

A  Btny  in  violation  of  this  rule  may  be  disregarded.  Aainari 
2  Abb.  N.  C.  454. 

35  Mitchell  V.  Hall,  7  How.  Pr.  490  (saying  "the  safest  and  be 
to  make  it  an  order  of  courts  which  will  give  it  a  vitality  comme 
the  necessities  of  the  case");  Bank  of  Genesee  V,  Spe'ncer,  15  1 
Den  t?.  Matlock,  2  Harr.  (N.  J.)  354  (where  the  court  decline 
motion  for  a  stay  without  notice). 
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ceeding  in  a  judge's  order,  20  days),  may  be  taken, 

ring  the  ordinary  notice  of  motion. 

»nd  class  of  cases  a  stay  for  not  exceeding  20  days 

sufficient,  and  that  may  be  granted  out  of  court  ex 

such  an  order  may  be  vacated  without  notice,^  and 

otice  of  motion,  or  an  order  to  show  cause,  with  a 

ile,  is  often  the  safer  practice,^ 

1  class  of  cases  the  stay  should  always  be  by  a  court 


r  purpose  of  motion.'] — A  stay  of  proceedings  for 
if  making  a  non-enumerated  motion  is  not  effectual 
tion  papers  are  served.**  If  served  in  advance  of 
nes  effectual  when  they  are  served.*^ 
effectual  imder  this  rule,  a  ministerial  'officer,  on 
bus  served,  may,  nevertheless,  properly  conform  to 
to  proceed.*^ 

eal;  special  proceedings.'] — The   stay  of  proceed- 
}y  an  appeal,  or  ordered  by  the  court  pending  appeal, 
onnection  with  appeals, 
andamus  and  in  prohibition  are  specially  regulated.^ 

uction  of  a  stay.] — An  order  staying  proceedings 
id  applying  to  the  same  court  on  notice.** 
taying  proceedings  is  reasonably  construed  with  ref- 
stage  of  proceedings  at  which  it  is  granted,  and  it 

stance,  Mitchell  r.  Hall  7  How.  Pr.  490;   Marvin  v.  Lewis, 

f  this  Tolume. 

Kxiin,  8  How.  Pr.  349;  Chubbock  v,  Morrison,  6  How.  Pr.  369. 
.  Fulton,  5  Cow,  438;  Sales  v.  Woodin,  8  How.  Pr.  349. 
East  River  Ins.  Co.,  7  Hill,  192.     And  where  it  was  served 
and  contained  a  recital  that  a  motion  was  intended,  and  the 
were  served  next  day,  it  was  held  operative  on  the  sheriff 
»f  its  service  on  him.     Lucas  v.  Albee,  1  Den.  666. 
\  Fulton,  6  Ck)w.  438. 
Civ.  Pro.,  S§  2089  and  2012,  respectively, 
r.  Erie  Ry.  Co.  (No.  3),  9  Abb.  Pr.  (N.  S.)  233   (overruling 
lat  the  defendants  have  no  right  to  make  this  motion  —  to 
>r  herein  referred  to  and  change  the  place  of  trial  —  because 
covery  had  been  granted,  not  complied  with  by  the  defendants, 
er  Rule  16,  operates  as  a  stay  of  all  other  proceedings). 
Ikinson   v.  North  River   Construction   Co.,   66   How.   Pr.   423, 
sr  forbidding  all  actions,  to  preclude  an  application  for  leave 

27 


418  Abbott's  pkactice  asd  foems. 

does  not  always  extend  to  all  possible  proceedings. 

instance,  the  usual  stay  after  verdict  applies  only  to  t 
proceedings  in  the  action ;  and  does  not  have  the  efEe 
the  party  stayed  from  obtaining  a  provisional  rem 
it  does  prevent  serving  a  notice  intended  to  limit  t 
appeal.**  A  stay  after  notice  of  entry  of  judgment 
only  in  case  judgment  is  entered.** 

And  obtaining  an  order  permitting  the  filing  of  i 
mi7ic  pro  tunc  violates  a  stay  granted  pending  an  or< 
cause  why  tlie  judgment  should  not  be  vacated  beca 
without  a  complaint.*^ 

A  stay  to  enable  one  to  make  a  case  and  exceptio; 
stay  until  determination  of  the  exceptions.** 

A  stay  of  a  party  does  not,  after  his  death,  stay  his 
tive  from  moving  to  continue  the  action.*® 

Nor  is  a  stay  allowed  unnecessarily  to  vitiate  what 
been  done  under  the  sanction  of  the  court,**  nor  saj 
has  been  done  in  defiance  of  the  court," 

11.  — until  decision.l — A  stay  expressed  to  be 
decision  "  of  an  appeal,  or  until  the  decision  of  a  moi 
motion  be  one  made  to  the  court,  and  therefore  requ 
of  an  order),  is  not  terminated  by  the  announcement  oi 


44LapeouB  v.  Hart.  9  How.  Pr.  641    (arrest  allowed). 

46  White  V.  Kliiiken,  IG  Abb.  Pr.  109  (holding  such  notio 
B.  P.,  Bagley  r.  Smith,  2  Sandf.  651. 

8o  serving  a  notice  of  trial  is  a  breach  of  an  injunction  staj 
Bird  V.  Brancker,  2  Sim.  A.  Stu.  186;  8.  P.,  Clark  r.  Wc 
(N.   J.   Eq.)    458. 

46  Kenney  V,  Sumner,  12  Iklisc.  86,  33  N.  Y.  Supp.  96. 

47  Ward  e.  Sands,  10  Abb.  N.  C.  60. 

48Doupla8  V.  Haberstro,  10  Abb.  N.  C.  6  (allowing  a  motion  < 
ant  to  amend  the  order  of  stay  so  as  to  make  it  until  the  det 
the  eofceptions), 

4©  Matter  of  Bainbridge,  67  Barb.  293?  mem.  fl.  c,  4  Hun 
notwithstanding  the  stay,  such  motion  not  having  been  made  ^ 
an  order  granting  an  application  of  the  personal  representati' 
was  reversed). 

eoRoid  r.  Lindsey,  104  Pa.  St.  156,  15  WTcly.  N.  of  Cas. 
that  it  does  not  impair  a  levy,  even  though  the  order  does  not  < 
tiniie  the  lien. 

51  The  better  opinion  is  that  a  stay  of  the  enforcement  of 
tliough  it  prevents  steps  to  carry  it  into  execution,  does  not  hii 
from  punishing  a  previous  disobedience.  Sixth  Ave.  R.  R.  ( 
Kiev.  R.  R.  Co.,  71  N.  Y.  430. 


klMON   FO&M8. XXII.     STAY   OF   PROCEEDINGS.  410 

es  in  effect  until  entry  of  a  formal  judgment  or  order 

ecision." 

?  order  of  court  or  judgment  is  entered,  or  the  judge's 

ide  in  such  case,  and  a  clause  giving  a  further  stay 

ed  therein,  the  former  stay  ceases  without  notice  being 

^  party  who  relied  on  the  stay.** 

scision  contemplated  be  that  of  a  motion  made  before 

»t  before  the  court,  and  therefore  not  requiring  entry 

such  a  stay  is  terminated  by  the  making  of  the  order." 

itil  further  order.'] —  There  is  room  for  much  uncer- 
t  the  meaning  of  a  direction  expressed  to  be  '^  until 
order"  of  the  court.  This  expression  is  construed  in 
ith  due  reference  to  the  subject  of  the  order  and  the 
le  adjudication  embodied  in  it 

tion  in  which  a  part  of  the  appropriate  final  relief 
r  anticipation,  by  a  motion  before  judgment,  an  order 
jh  relief  "  until  the  further  order  of  the  court,"  means 
an  until  the  determination  of  the  merits;  and  if  the 
i^ard  award  a  judgment  that  is  silent  as  to  such  relief, 
being  equivalent  to  a  refusal,  the  previous  order  falls. 
a  the  same  principle,  if,  pending  a  motion  for  relief 
ceedings,  the  moving  party  takes  an  order  staying 
dings  until  the  further  order  of  the  court^  he  gains 
re  than  by  a  stay  until  the  decision  of  the  motion, 
mtry  of  an  order  on  the  motion,  though  it  be  silent  as 
original  stay  falls.  If,  on  the  other  hand,  the  court 
etermines  a  question  of  right  not  in  anticipation  of 
and  directs  payment  accordingly,  until  the  further 
J  court,  the  question  of  right  may  be  deemed  res  judi- 
b  an  application  for  a  further  order,  not  founded  on 


p.  East  River  Ins.  Co.,  7  Hill,  102 ;  Bowman  v.  Tallman,  3  Robt. 

V,  Wendell,  13  Abb.  Pr.  187;  Petrie  v.  Fitzgerald,  2  Abb.  Pr. 

fl.  P.,  Cox  17.  Dorwin,  29  Hun,  293,  bolding  a  stay  ordered  by 

iourt,  enjoining  all  proceedings  in  otber  courts  **  until  tbe  further 

court,"  to  be  vacated  ipso  faoio  by  its  granting  a  discharge  in 

sr  r.  Roth,  9  Abb.  Pr.  (N.  8.)  385.  Here  it  appeared  that  the 
LD  order  on  his  decision,  and  the  objection  overruled  was  that 
4nued  till  service  of  the  order. 

V.  Marriott,  L.  R.,  22  Ch.  Div.  182,  31  Wkly.  Rep.  08  (reversing 
Bion  below). 
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In  a  stay  of  proceedings  not  incidental  to  a  motioi 
this  clause,  unless  the  context  indicates  differently,  mc 
the  court  either  on  a  direct  application  or  otherwise,  mi 
order  inconsistent  with  the  stay.  But  it  is  not  und< 
give  the  party  stayed  a  right  to  apply  ex  parte  for  such 
order,  nor  is  it  equivalent  to  leave  to  reK)pen  the  motio 
express  leave. 

13.  Notice  of  stay.l — To  secure  the  effect  of  a  sta 
of  the  order  on  the  attorney  is  not  always  practically  en 
proceedings  which  it  is  desired  to  stop  are  pending  h 
place  in  charge  of  counsel  there,  it  may  be  desirable  to 
stay  to  his  notice  also.**  Service  of  notice  in  any  way  ] 
by  the  statute  for  service  of  papers  upon  an  attorney 
him  with  knowledge  of  it  although  he  may  have  take 
proceedings  before  he  actually  receives  it" 

14.  Disregarding  irregidar  stay.l — It  was  formerly 
a  stay  of  proceedings  is  not  to  be  treated  as  a  nullity  i 
cause  irregular,  or  even  fraudulently  obtained,  by  a  pai 
ing  for  it  in  violation  of  special  statutory  restrictions  on  t 
power  of  the  court  or  judge.*®  But  an  order  made  witl 
diction  is  a  nullity,  and  may  be  wholly  disregarded.** 

The  present  practice,  however,  at  least  in  New  York, 
the  disregard  of  a  stay  which  on  its  face  is  granted  in 
of  law,  unless  the  statute  or  a  rule  of  court  provider 
remedy  is  to  vacate  or  revoke. 


M  Ramsey  v.  Erie  Ry.  Co.,  67  Barb.  460,  3  LanB.  181,  holding  tl 
obtained  by  counBel  proceeding  in  a  distant  place,  in  good  faiUi  a 
of  the  stay,  was  valid,  and  motion  to  set  it  aside  denied.  ' 

57  Troy  Carriage  Works  v,  Muxlow,  16  Misc.  661,  38  N.  Y.  Supp. 

08  Gould  r.  Root,  4  Hill,  654.  There  has  been  some  perplexity  i 
to  reconcile  this  and  the  next  cited  decision,  though  rendered  by  tli 
judge.  But  attention  to  the  facts  makes  the  contrast  clear.  In  t 
commissioner  had  power  to  grant  a  stay,  but  the  application  ' 
forbidden  by  the  statute,  because  a  previous  application  to  anothe 
been  refused.  It  does  not  appear  that  this  fact  was  disclosed 
missioner,  and  hence  the  defect  was  not  in  want  of  jurisdictioi 
statutory  prohibition  to  exercise  it  under  particular  circumstance 
case  the  remedy  was  to  move  to  vacate.  In  the  next  case  the  si 
wliich  the  commissioner  had  no  power  to  grant  under  any  circumt 
such  case  the  stay  may  be  disregarded. 

w  Spencer  v.  Barber,  5  Hill,  668. 
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\  not  enough  that  the  stay  is  in  violation  of  law,  if  tlie 
lal  power  of  the  court  sanctions  it;®^  nor  that  it  is 
i  of  a  general  rule  of  court,  if  a  statute  sanctions  it.®^ 

in  violation  of  stay.'] —  A  step  taken  in  the  cause  hy 
y  or  party,  in  violation  of  a  stay,  is  a  nullity  to  this 
i  it  gives  him  no  new  right  and  no  better  position.^ 
ict  of  the  court,  such  as  an  order  or  judgment,  though 
L  violation  of  a  stay,  is  not  therefore  absolutely  void, 
8  to  be  had  by  motion.® 

ct  so  done  affects  a  substantial  right,  as  in  the  case 
ation  issued  in  disregard  of  a  stay  of  proceedings  on 
*nt,  a  motion  by  the  party  whose  right  is  impaired 
ye  deemed  founded  on  mere  irr^ularity  so  as  to  be 
^  omission  to  specify  the  ground  in  the  notice  or  order 
ise  as  well  as  in  the  affidavits.^ 

pliance  with  irregular,  etc.,  stay.] — A  person  served 
'  which  he  might  treat  as  ineffectual,®**  is  nevertheless 
1  complying  with  it  in  good  faith,  though  such  com- 
what  otherwise  would  be  a  breach  of  duty,  as,  for  in- 
ire  he  is  an  officer  of  the  court,  bound  to  act  but  for 


iting  a  stay.] — The  rules  which  govern  motions  to 
I  been  already  stated.** 

r   F.  Van   Inwa^er,  5   How.   Pr.   367.      Stay  granted  in  wrong 

liar,  but  not  void,  because  Supreme  Court  have  inherent  power 

astituti(^n,  exercisable  without  distinction  of  county. 

Bck  V.  Nichols,  03  How.  Pr.  403,  holding  Rule  37  not  operative 

d  a  stay  of  proceedings  granted  within  ten  days  of  circuit  by  a 

lan  the  one  to  hold  circuit. 

insUnce,  White  v.  Klinken,  16  Abb.  Pr.  109;  Bagley  v.  Smith, 

;   Smith  r.  Caldwell,  Sneed   (Ky.),  406.      Whether  an  act  other 

is  the  cause  is  void«  because  done  in  contempt  of  the  court,  is 

ion. 

lintiiT  to  apply  for  leave  to  discontinue  does  not  violate  a  stay 

an  order  lor  security  for  costs.      Bourke   v.  Domestic  Sewing 

City  a.  Rep.   (N.  Y.)   359. 

.  Clark,  10  How.  Pr.  415.     See,  also.  People  e»  rel.  Cantrell  V. 

n,  88. 

r.  Smith.  16  Abb.  Pr.  201,  25  How.  Pr.  476. 

:  V,  Fulton,  6  Cow.  438  (stay  served  without  notice  of  motion) ; 

ric  Ry.  Co.,  57  Barb.  450,  3  Lans.  181    (stay  deemed  void  for 

sdiction  because  made  in  another   district)  ;    Commonwealth   v. 

St.  240  (stay  granted  by  judge  in  vacation  without  notice). 

91-05  and   103  of  this  volume.     The  Special  Term  may  yaeat« 

d  by  the  trial  judge.     Long  v,  SUtiord,  103  N.  Y.  274. 
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In  the  Court  of  Appeals  a  stay  may  be  revoked  by 
who  made  it,^  or,  in  ease  of  his  absence  or  inability 
either  of  the  other  judges.^ 

The  act  of  a  judge  in  subsequently  granting  an  or< 
patible  with  the  stay  be  had  previously  granted,  if  done 
knowledge  of  the  facts,  may  be  deemed  in  so  far  a  m 
of  the  stay,  if  done  on  notice  in  those  cases  where  nc 
quired.* 

On  application  to  the  court  on  notice  to  vacate  a 
on  a  ground  for  which  it  might  have  been  disregarded, 
may  grant  a  stay  by  directing  that  the  order  stand.™ 

Untjl  the  order  of  the  court  relied  on  as  vacating  i 
been  entered,  proceedings  in  disregard  of  it  are  irregi 

18,  Stay  pending  appeal  from  refusal  to  stay.^ — ( 
from  an  order  denying  a  stay,  the  appellate  court  have 
grant  a  stay  pending  appeal,  but  will  not  do  so  except 
clear  and  urgent  case."  When  a  stay  is  refused  or  vaca 
is  desired  to  appeal,  the  better  practice  is  to  ask  the  cc 
ing  a  stay  to  allow  a  temporary  stay  pending  the  appej 
dition  of  speeding  the  appeal.^* 

19.  Stay  by  nonrpayment  of  costs,  or  money  awarded 
—  The  court  may  refuse  to  allow  a  party  to  proceed 
default  by  non-payment  of  costs  of  a  former  action,^*  thi 
is  not  complete  identity  between  the  two.*^*     This  rule 
extended  in  New^  York  by  a  statute^®  declaring  Ihat  "  w 

«7N.  Y.  Ct.  of  Appeals  Kiile  No.  18. 

68Tlii3  seems  niso  to  have  \yo(m  the  common-law  practice  in  t 
Court.      3  Cai.  lOG,  5  Cow.  430. 

eQFullrrton  r.  Gaylord,  7  Robt.  551  (holding  that  an  order 
examination  of  the  defondant  as  a  witness  for  ten  days,  unless  a 
ticuhirs  shall  be  sooner  served,  vacated  a  stay  of  the  ezaminatioi 
made). 

70Clumpha  V.  Whitin<?,  10  Abb.  Pr.  448. 

71  Devlin  p.  Mayor,  etc.,  of  N.  Y..  9  Daly,  331  (holding  entry 
necessary,  and  that  to  take  another  order  before  the  vacatur  ha 
perfected,   ^^^s   irregular). 

72  People  V.  Manhattan  R.  R.  Co..  9  Abb.  N.  C.  448. 

73  See  Form  No.  232,  p.  420  {below). 

74  See  Muratore  v.  Pirkl,  109  App.  Div.  146,  95  N.  Y.  Supp.  85 
cited. 

75  Spaulding  v.  Am.  Wood  Board  Co.,  58  App.  Div.  314,  68  N.  Y 

76  N.  Y.  Code  Civ.  Pro.,  i  779. 
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^  or  any  other  sum  of  money  directed  by  an  order 
:e  not  paid  within  the  time  fixed  for  that  purpose  b; 
if  no  time  is  fixed,  within  ten  days  after  service  of  a 
order,  *  *  *  all  proceedings  on  the  part  of  the 
id  to  pay  them,  except  to  review  or  vacate  the  order, 
dthout  further  direction  of  the  court,  until  payment 
similar  stay  arises  upon  an  award  of  costs  by  inter- 
ment deciding  an  issue  of  law,  where  an  issue  of 
undisposed  oV^ 

jc<.] —  This  stay  is  absolute  and  peremptory  against 
jedings  in  the  same  action  by  the  party  in  default 
nee),^*  except  to  review  or  vacate  the  order  imposing 

ir  a  motion  to  vacate  the  order,  nor  an  appeal  from 
)roceeding8  necessary  for  the  due  and  orderly  bring- 
jon  or  appeal  to  argument,  as  for  instance  the  rein- 
such  an   appeal  after  it  has  been  dismissed,  are 

ty  in  default  makes  a  motion,  except  to  vacate  the 
1  be  denied  with  costs.® 

tay  is  not  operative  until  default  in  payment;  and 
iich  default  until  the  expiration  of  ten  days  from  the 
B  order  or  the  time  fixed  in  the  order  for  payment.®* 
ection  is  raised  against  a  subsequent  proceeding,  the 
to  have  been  ordered  to  pay  must  show  payment. 


d  to  include  costs  on  appeal  from  an  order.  Phipps  r.  Carman, 
Lunt  V.  SuUivan,  79  App.  Div.  119,  79  N.  Y.  Sup  p.  708,  33  Qv. 

12  Anno.  Cas.  328.'     But  does  not  include  motion  costs  of  a 
for  the  same  cause.      Wessels  v.  Boettcher,  142  N.  Y.  212. 

Drummond,  109  App.  Div.  132,  96  N.  Y.  Supp.  1027. 
r.  Eldred,  15  N.  Y.  Supp.  819,  21  Civ.  Pro.  Rep.  221. 
(ank  of  Port  Jervis  v,  Hansee,  15  Abb.  N.  C.  488;  Newkirk  v. 
c.  719,  31  N.  Y.  Supp.  1131;  Kellogg,  etc.,  Co.  t?.  trlen  Tel.  Co., 
174. 

e  to  pay  costs  in  supplementary  proceedings,  stays  only  tho 
proceedings  in  the  action.  Godfrey  v.  Pell,  5  Monthly  L.  Bui. 
•e  to  pay  the  costs  of  a  former  action  does  not  of  itseli  operate 
«  Patcher  v.  D.  &  H.  R.  R.  Co.,  62  App.  Div.  543,  71  N.  Y. 

Ibb.  N.  C.  11. 

Frost,  1  Abb.  N.  C.  298;  Lyons  r.  Murat,  4  Abb.  N.  C.  13. 

Bang,  13  Abb.  N.  C.  374;  Pettibone  v,  Drakeford,  1  How.  Pr. 


424 


Abbott's  piiacticb  and  fohms. 


No  presumption  exists  in  bis  favor  that  such  costs 
paid.** 

To  prevent  the  claim  of  any  waiver  of  the  stay,  dej 
silence,  notice  that  the  stay  is  insisted  on  may  appro] 
given.** 

21.  —  waiver.] — This  stay,  although  statutory,  t 
party  may  waive.** 

Thus  it  is  waived  by  giving  notice  of  trial,*^  or  enterii 
trial,**  or  receiving  and  retaining  papers  upon  appeal  an 
argument  upon  an  appeal  from  another  order,**  or  pre 
enforce  payment  from  sureties  on  an  undertaking,  o 
deposit  in  court** 


FORMS. 
FORM  No.  2S0. 


Ortar  to  show  caaio  contiinins  a  stay  of  procoodingi  pendiag 

[Tiile  of  court  and  cause.'] 

{^As  in  an  ordinary  order  to  show  cause  {see  Form 
tinuing  ai  the  foot  of  the  order]  :  And  in  the  meantime 
the  hearing  and  determination  of  this  motion  [and  tfa 


MAger  «.  Ager,  1  Monthly  L.  Bttl.  2. 

85  Sm  Form  236,  p.  429  (helow),  and  see  next  paragraph. 

M  N.  Y.  Code  Civ.  Pro.,  |  779.  Nor  does  it  operate  to  prere 
from  being  heard  in  self-defense.    Tracy  v,  Lechstenstadter,  113  A 

97  Mattice  v,  Sfaelland,  76  App.  Div.  236,  78  N.  Y.  Supp.  537,  i: 
64  (at  least  to  extent  of  permitting  adversary  to  take  part  in 
Woodbridge  r.  Nelson,  1  Monthly  L.  Bui.  27;  Reeder  o.  Lockwo 
531,  62  N.  Y.  Supp.  713. 

M  Dout  r.  Brooklyn  Heights  R.  R.  Co.,  84  App.  Div.  618,  82  N.  ^ 

w  Allen  V.  Becket,  85  N.  Y.  Supp.  192. 

00  In  Tunstall  v.  Winton  (N.  Y.  Sup.  Ct.,  1882,  unreported 
having  been  arrested  was  allowed  to  deposit  money  with  the  elei 
bail.  Subsequently  costs  of  a  motion  to  vacate  the  order  of  arre 
appeal  thereon  remaining  unpaid,  plaintiff  moved  for  an  order  ' 
paid  out  of  the  deposit.  JJeld,  that  this  motion  (being  likened 
on  an  undertaking)  was  a  waiver  of  the  stay,  and  this  decision 
on  this  ground  at  General  Term. 


^1  See  paragraph  8,  p.  417  {above). 

For  the  longer  stay  which  may  be 
made  on  appeal  and  in  some  other 
cases,  see  the  particular  proceeding! 


in  which  they  are  alio' 
how  and  where  to  apply 
see,  especially,  paragrap 
414-417   {ahov€). 
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bereon],*^  but  not  exceeding  twenty  days  from  the  date 
?t  all  proceedings  on  the  part  of  the  plaintiff  herein  be 
id  the  sheriff  of  the  county  of  is  stayed  from 

;  with  or  removing  said  , — ,  or,  and  the  proceed- 

i  sheriff  on  the  execution  herein,  so  far  as  relates  to  — 
particular   matters,   if  any,    in    question —  in    said 
jf erred  to,  are,  meanwhile,  also  stayed.] 

itication,  etc.,  as  in  next  Form  (below).'] 

FORM  No.  230. 
Another: — Shorter  form.** 

ourt  and  cause.] 

within  affidavit  of  A.  B.,  verified  on  the  day  of 

9  ,  let  all  proceedings  on  the  part  of  the  [plaintiff] 
)ve  cause  be  stayed  until  [here  state  limits  but  not 
twenty  days  from  the  date  hereof. 

[Signature  of  judge  and 
initials  of  title.] 
FORM  No.  231 
er  of  court  or  jndge  staying  proceedings  specifically.^ 

on  and  various  recitals,  see  Form  No.  101,  p.  170.] 
[),  that  all  proceedings  on  the  part  of  said  Y.  Z.,  and  his 
n  this  action  [or,  upon  the  judgment  herein  recovered ; 
he  order  herein  made, —  dated  and  entered  the 

,  19  ,]  [including  the  subpoenaing  of  witnesses  for 
,  and  the  same  are  hereby  stayed  [here  state  limit,  for 
kus']f  until  said  shall  produce  and  file  with  the 

Is  court  the  [describing  paper] ,  and  serve  on  the 
:he  same  with  notice  of  such  filing. 
is:]  until  the  determination*^  of  the  motion  for 


until  decision  falls  with 
and  before  service  of  the 

thereon    (Parmenter    r. 

Pr.  [N.  S.]  382)  unless 
1     continues     the     stay 

Wendell.    13    Abb.    Pr. 

e  of  the  order  fixes  the 
be^nning  of  the  stay, 
ewin,  12  Abb.  Pr.  482. 
d  in  Bailey  r.  Caldwell, 
.  but  held  ineffectual  be- 
larly  served. 


See  note  91    {above). 

05  Notice  of  motion  may  be  as  in 
Form  No.  237,  substituting  for  the 
words  between  the  *  *,  a  statement 
of  relief,  as  in  this  Form. 

•«  See  Court  Rule  No.  37  providing 
that  in  some  cases  orders  staying 
proceedings  do  not  prevent  subpoena- 
insr  witnesses. 

wSee  paragraph  ll,p.  418(a5oi;0). 
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now  pending  herein.     {^Or.  thus:]  until  days  aftei 

and  service  on  tlie  attorneys  for  said  of  the  o 

made  and  entered  on  the  decision  of  the  motion  for 
appeal  from  the  herein] . 

[Or,  if  a  judge's  order  ex  parte:]  for  twenty  days^ 
date  of  this  order.**  or  the  sooner  determination  of  t 
for  now  pending  herein. 

[Direction  to  an  officer  of  the  court  may  he  thus: 
sheriff  is  hereby  directed  to  take  into  his  custody  the 
under  the  execution  heroin,  but  to  stay  all  further  p 
on  said  execution  until  as  aforesaid. 

[Saving  clauf<rs  may  he  irv<crted,  thus:]  except  that  i 
may  file  security  for  costs,  and  proceed  with  his  app 
bring  in  additional  defendants. 

\_0r,  thus:]    But  nothing  herein  contained  shall  pr 
from    proceeding   to  take   testimony  by   dep 
otherwise  for  said  motion,  nor  from  amending  his  pi 
he  may  be  advised. 

[Avihrnticalion  05  in  Form  No,  108,  p.  265  (above 

FORM  No.  232. 

Clause  in  an  order  intended  to  be  appealed  from,  allowing  stay 

appeaLi 

[^4/  the  end  of  order,  add  direction,  for  instance,  as 
and  on  motion  of  said  O.  P.,  attorney  for  defendant,  it 
ORDERKD,  that  tlie  prcxieedings  supplementary  to  execi 
pending  before  said  referee,  for  the  examination  of  sa 
;nit  as  judgment-debtor,  be  and  they  are  hereby  sti 
the  hearing  and  determination  of  the  appeal  to  the 
Division  to  bo  taken  by  the  defendant  from  this  c 
only  on  condition,  that  a  notice  of  such  appeal  be 
the  plaintiff^s  attorneys  on  or  before  tlie  day  of 

19  ,  tliat  all  the  papers  to  be  printed,  filed  and  serv( 
appeal  shall  be  so  printed,  filed  and  served  on  or  before 
day  of  ,  19     ,  that  said  appellants  will  place 

upon  tlie  Ayipellate  Division,  calendar  for  the  day  c 
19     ,  and  will  be  prepared  to  argue  the  same  when  fir 

M  N.  Y.  Code  Civ.  Pro.,  §  775.     Tt  490.     But  it  is  not  safe  1 

hns    been    held    Bomotinie«    ihnt   the  this  notion, 
twenty  dnys'  clau««e  ia  implied,  if  the  WThe   twenty  days   ai 

jndsre    had    no     power    to    mf\ke    a  from  the  date  of  the  ordc 

lon*rer  stay.   and.  therefore,  that  the  be   antedated.      Marvin    i 

omission    of    it    is    not    fitnl    to    the  Abb.   Pr.  482. 
order.    Mitchell  v.  Hall,  7  ITow.  Pr.  i  See  p.  422,  paragrap] 
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lendar.  If  the  said  defendants  request  any  other 
L  the  appeal,  the  stay  of  proceedings  granted  shall 
differently  ordered  by  the  Appellate  Division  upon 
ion. 

of  proceedings  is,  however,  without  prejudice  to 
the  plaintiffs  to  file,  maintain  and  prosecute  such 
[uity  for  the  enforcement  and  collection  of  their 
s  they  may  be  advised,  and  the  pendency  of  such 
LOt  hereafter  be  urged  by  the  defendants  as  barring 
J  with  the  right  of  the  plaintiffs  to  continue  the 
y  proceedings  before  said  referee,  or  to  institute 
iufirs  after  the  stay  of  proceedings  has  expired  or 
ted.] 

sdings  before  said  referee  are  hereby  adjourned 
luring  the  pendency  of  the  aforesaid  stay,  but  at  the 
ereof  they  may  be  continued  before  said  referee, 
nent'^lebtor  is  hereby  directed  to  appear  before  him 
:  two  days  to  his  attorneys. 

FORM  No.  238. 

in  for  stay  for  non-payment  of  costs  of  a  former  action^ 

m  No.  237  to  *,  continuing :~\  staying  all  proceedings 
Iff  in  this  action  until  payment  to  the  defendant  of 
le  former  action  referred  to  in  the  annexed  affidavit 
;  to  defendant  an  extension  of  time  to  plead  or  to 
ve  against  the  complaint  herein  until  twenty  days 
t  of  such  costs],*  and  for  such  other  and  further 
be  just  [with  the  costs  of  this  motion.] 
)  answer  in  the  pending  action  is  too  nearly  at  an 
usual  notice  of  motion  and  decision,  either  procure 
r  extending  time  to  plead,  or  obtain  order  to  show 
provision  for  a  temporary  stay,  as  in  Form  229, 
a  provision  in  the  order  to  show  cause  for  an  ext&nr 
lo  plead  until  days  after  entry  of  order  upon 


is  usually  granted, 
8  of  action  are  sub- 
cal,  and  plaintiff  has 
or  the  former  actioL 
led  upon  his  applica- 
ildinff  V.  Am.  Wood 
Lpp.  Div.  314,  68  N. 
yook  V.  Chicago,  etc., 
99  N.  W.  Rep.  735, 
pson,  31  Wash.  147, 
10. 


Plaintiff's  poverty,  and  the  dis- 
missal of  his  former  action  because 
of  failure  to  obtain  material  evidence 
which  is  now  procurable,  may  pre- 
vent the  granting  of  the  stay.  Plum- 
ley  V,  Simpson,  supra. 

3  This  motion  should  be  made  be- 
fore issue  joined,  and  the  granting  of 
a  stay  will  not  of  itself  extend  time 
to  plead.  See  paragraphs  2  and  3, 
9upra,  p.  413. 
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FORM  No.  234. 

Affidaiit  npoB  application  for  atay  for  noB-paymcBt  of  coati 

action. 

[Title  of  court  and  caiwe.] 

A.  B.,  being  duly  sworn,  says  that  he  is  [attorn 
defendant  above  named.  That  heretofore  and  in  th 
Court  for  the  county  of  Erie]  in  this  State,  the  i 
plaintiff  brought  an  action  against  deponent  upon  a  cai 
identical  with  the  cause  of  action  alleged  in  the  comp 
fas  appears  from  a  copy  of  the  complaint  in  said  fo 
hereunto  annexed  marked  "A"].  That  deponent  aj 
answered  in  said  former  action,  aiid  such  proceedings 
after  had  that  the  said  action  was  thereafter  and  on  t 
of  ,  19     ,  dismissed,  and  judgment  was  thei 

entered  therein  in  the  oflSce  of  the  clerk  of  the  county  < 
on  the  day  of  ,  19     ,  dismissing  said 

dollars  costs  to  be  paid  by  said  plaintiff  to  th 
[as  fully  appears  by  a  certified  copy  of  said  judgmc 
annexed,  marked  "  B."] 

That  no  part  of  the  said  sum  of  dollars 

defendant  against  said  plaintiff  as  the  costs  of  said  fc 
have  been  paid. 


FORM  No.  235. 

Order  for  atay  until  payment  of  coata  of  former  action,  witt 

time  to  plead. 

[After  appropriate  recitah,'\  Ordered,  that  saic 
and  the  same  is  hereby  granted  [with  ten  dollars  costi 
all  proceedings  in  this  action  on  the  part  of  the  plair 
to  review  this  order],  be  and  they  are  hereby  stayed  un 
by  said  plaintiff  to  the  defendant  of  the  sum  of 
costs  of  the  previous  action  awarded  in  the  judgm 
therein  on  the  day  of  ,  19      ;  and  it  is 

Ordered,  that  defendant's  time  to  plead  herein, 
such  motion  as  to  the  complaint  herein  as  he  may  be 
hereby  extended  until  [twenty]  days  after  the  payn 
costs  of  said  former  action. 
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FORM  No.  236. 
y  non-pasrment  of  costs  or  otli«r  money  awarded  by  order.« 

(  and  cause.l 

notice  that,  by  virtue  of  section  779  of  the  Code 
dure,  your  proceedings  in  this  action  are  stayed  for 
)f  [ten  dollars,  costs  of  motion],  granted  by  the 
ourt,  dated  ,  ,  19     ,  a  copy  of  which 

>on  you  on  the  day  of  ,  19     ,  and 

0  your  taking  any  further  proceedings  herein  until 
Biid. 


[^Signature  and  office  address  of]. 
Attorney  for 


m 


Attorney  for 


FORM  no.  287. 
tice  of  motion  to  vacate  stay  of  proceedingi»a 

I  and  cause.] 

notice,  that  upon  [the  annexed  affidavit  of  A.  B., 
day  of  ,19        ,  and  upon  the  plead- 

^ings  in  this  action],  application  vrill  be  made  to 
1  Special  Term  thereof,  to  be  held  at  the  City  Hall 
ourt  House],  in  the  [Town]  of  ,  on  the 

,19     ,  at  the  opening  of  the  court  \_or,  at 

noon],  or  as  soon  thereafter  as  counsel  can  be 
the  application  is  to  a  judge  and  not  to  the  court, 
Si  judge  of  the  court  at  ,  in  ,  on 

^  of  ,  19     ,  at  o'clock  in  the 

order*  vacating  and  setting  aside  the  stay  of  pro- 
extension  of  time®]  granted  herein  by  ,  on 
of                 >  1^     >  [if  partial  relief  only  is  asked 
T  instance,  thus: — so  far  as  the  same  affects  the 
f  the  plaintiff  to  bring  in  additional  parties  —  if 


>h8   19-21,    pp.   422- 

not  necessary,  but 
r  disprove  a  claimed 


BSee  paragraph  17,  p.  421  {above). 
See  also  pp.  91-95  and  103  of  this 
volume. 

6  An  extension  would  not  neces- 
sarily fall  with  the  stay. 
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hosed  upon  any  claimed  irregularity,  see  as  to  stath 
p.  122]^  or  for  such  other  or  further  relief  as  may  hi 
costs  of  this  motion]. 

[Date.]  [Signature  and  office  address 

Attorney  for  [mot 

I  Address  :'\    To  , 

Attorney  for  [adverse  party']. 

FORM  No.  888. 
Notice  of  motion  to  vacate  proceedinss  in  violatioii  of 

[As  in  last  Form,  substituting  between  the  * 
and  setting  aside,  as  null  and  void  all  proceedings  up 
of  the  [plaintiff]  in  said  action  taken  by  him  since  he 
[under  section  779  of  the  Code  of  Civil  Procedure,  l 
his  non-])ayment  to  the  defendant  within  the  time  pi 
law,  and  the  order  of  this  court,  dated  the  day  k 

19  ,  of  the  sum  in  said  order  directed  to  be  paid  — 
in  last  Form.Y 

[For  provision  staying  proceedings  m,eanwhile  see  \ 
229,  230,  pp.  424,  425  {above).] 

TSee  paragraph  16,  p.  421  (a5ooe).  the   moving  attorn^. 

See  note  6  (o6oi7e).  conveniently  specified,  i 

S  If    certain    definite     proceedings  clause  added,  "  and  all  i 

have  been  taken  to  the  knowledge  of  ings  taken  in  violation 
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ARTICLE  XXIII. 
Stxpitlatiows. 


lake. 

lit. 

Igment. 

cessary. 

merely  presumed^  but 

era  are  within  attor- 
itrol. 

not  to  appeal,  etc. 

by  client. 

to  be  construed  with 

to  its  purpose. 

stipulation, 
scretion. 
ecting  stipulation. 


Forms. 

(239)  Formal   parts  of  stipulation. 

(240)  Stipulation   waiving   right   of 

appeal. 

(241)  The  same;   from  judgment  to 

be  entered  upon  referee's  re- 
port. 

(242)  —  that  one  cause  abide  the  re- 

suit  of  another. 

(243)  The  same;  reserving  question 

of  damages. 

(244)  Stipulation  limiting  issues. 

(245)  Stipulation   admitting   facts. 

(246)  Stipulation  admitting  correct- 

ness  of  document   or  tran- 
script. 


to  maJce.li — ^A  stipulation  is  an  agreement  as  to  the 
le  proceedings  in  a  particular  cause  f  and  the  power 
h  agreement  for  conduct  of  a  pending  cause,  rests 
le  attorney  of  record  of  the  client  who  is  to  be  bound, 
L  attorney  of  record;*^  the  client  cannot  make  it," 
sel,  unless  with  the  sanction  of  the  attorney,  express 
A  stipulation  should  be  distinguished  from  an 
Imission  or  declaration  of  the  attorney;  he  is  not 
o  make  admissions  in  conversations  with  third  per- 


f  cannot  bind  his  client  by  a  general  agreement  with  other 
to  try  causes  during  a  particular  period,  as  during  summer 
:t  V.  Commercial  Bank,  13  La.  528^  33  Am.  Dec.  570.  Here 
wed  the  agreement,  and  employed  another  attornev  (who  had 
agreement)  to  try  the  case.  Held,  not  error  to  deny  defend- 
er continuance,  and  give  judgment  for  plaintiff, 
ipute  as  to  whether  an  attorney's  authority  had  been  revoked 
ig  the  stipulation,  the  court  may  relieve  the  party  from  it 
idiee  to  the  adverse  party  will  result.  Sperb  v.  Met.  Elev. 
f.  Supp.  866,  aff*d,  123  N*  Y.  659. 

oster,  45  Cal.  72    (stipulation  made  by  the  plaintiff.      Order 
i  for  new  trial  affirmed).     See  paragraph  8,  post, 
Jrief  for  Civ.  Jury  Cases   (2d  ed.),  40. 

p.  Oregon  Central  Ry.  Co.,  2  Sawy.  338  (setting  aside  order  oi 
led  on  a  stipulation  made  by  counsel  resident  in  another  State 
ber  of  the  bar  of  the  court).  See  also  p.  119  of  this  volume, 
on  of  counsel  having  charge  of  the  trial  stand  upon  a  different 
re  enforced  equally  with  the  stipulations  of  the  attorney  of 
lavin  r.  Germain,  64  Hun,  606,  19  N.  Y.  Supp.  492. 
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sons/*  or  with  the  adversary's  attorney,^*  which  will  I 
against  or  bind  his  client 

The  attorney  cannot,  under  the  guise  of  exercising 
trol,  make  an  agreement  the  primary  function  of  ^ 
foreclose  the  substantial  rights  of  his  client,  although 
tion  within  his  power  as  controlling  the  proceedings  ii 
may  incidentally  have  such  an  effect.  On  the  other 
incapacity  of  the  client  to  control  the  proceedings  do 
vent  his  making  an  agreement  altering  his  substant 
although  it  may  incidentally  affect  the  course  of  proc« 

For  any  agreement  respecting  the  litigation  or  its  sul 
lies  on  the  border  along  this  ill-defined  line,  the  attor 
seek  his  client's  signature,  and  require  that  of  the  adv 
and  the  countersigning  of  both  attorneys  should  be  add 

The  stipulations  here  treated  are  such  as  do  not  i 
client's  signature. 

The  power  of  the  attorney  to  stipulate  in  restraint  of 
remedy  does  not  sanction  the  making  of  such  stipula 
judgment,  in  such  sense  that  as  executory  stipulation! 
bind  the  client.** 

2.  —  before  suit,] — A  stipulation  otherwise  valid 
yond  the  power  of  the  attorney  because  made  before 
was^  actually  brought,  if  made  after  his  retainer.** 

An  attorney  has  implied  authority  by  virtue  of  his 
do  whatever,  in  his  judgment,  may  be  necessary  to  a 
client's  interests;  to  that  end  he  can  agree  that  the  de 
the  opposing  party  be  taken,  and  if  he  dies  before  the 
the  deposition  may  be  read  upon  the  trial  of  anol 
brought  by  his  representative  for  substantially  the  san 
action." 


18  O'Brien  r.  Weilcr,  CS  Hun,  64,  22  N.  Y.  Supp.  027. 

14  Jefferson  Bank  v.  (Jossett,  45  Misc.  630,  90  N.  Y.  Supp,  104 

iSLovcprove  r.  White,  L.  R.,  6  C.  P.  440  (holding  the  client  i 
a  Btipulfttion  made  after  judpfnient  to  postpone  execution  on  pajTB 
But  if  the  stipulation  is  executed  on  the  part  of  the  client,  it  is 
sideration   for   the   reciprocal    promise. 

A  nominal  plaintiff  cannot  stipulate  away  the  riphts  of  the  i 
Selleck  v.  Phelps.   11    Wis.  380. 

i6Hefirerman  v.  Burt,  7  Iowa,  320.  71  Am.  Dec.  445  (agreeme 
in  action  on  a  promissory  note,  and  that  petition  may  be  filed 
nunc  pro  tunc). 

17  Ludeman  v.  Third  Ave.  R.  R.  Co.,  72  App.  Div.  26.  76  N.  Y. 
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-  judgment.'] —  Much  apparent  discrepancy  exists  in 
to  whether  such  power  terminates  with  judgment 
lal  question  the  point  is  generally  clear,  the  rule 
[though  a  stipulation  made  before  judgment  is  not 
ly  because  it  precludes  appeal/®  yet  after  judgment 
\  continued  employment  if  it  exists,  is  for  a  purpose 
it  with  stipulating  away  the  right  to  appeal  as  his 
before  judgment  is  inconsistent  with  stipulating  away 
iction.  The  judgment,  or  the  right  to  review  it,  is  a 
nd  the  same  principles  which  give  him  the  power 
}  proceedings  before  judgment,  but  without  compro- 
him  power,  if  acting  after  judgment,  to  control  the 
roceedings  without  surrendering  the  right  on  which 
are  founded.^® 

r  necessary.'] — ^A  sound  policy  adopted  by  the  New 
I  rules  of  court^  provides  that  "no  private  agree- 
sent  between  the  parties  or  their  attorneys,  in  re- 
proceedings  in  a  cause,  shall  be  binding,  unless  the 
ive  been  reduced  to  the  form  of  an  order  by  consent, 
or  unless  the  evidence  thereof  shall  be  in  writing, 
'  the  party  against  whom  the  same  shall  be  alleged, 
)mey  or  counsel."  ^^ 

quirements  exist  in  most  of  the  States,  either  by 
e  of  court. 

y  who  seeks  to  hold  his  adversary  on  conflicting  evi- 
agreement  without  written  stipulation,  must  mako 
is  evidence  of  the  alleged  agreement,  a  waiver,  on 
f  an  equitable  estoppel,  or  fraud,  or  unfair .  advan- 
the  case  out  of  the  wholesome  general  rule.  On 
s  an  oral  stipulation,   adequately  proved,  may  be 


t?.  Barnes,  9  Misc.  368,  29  N.  Y.  Supp.  692. 

t  is  more  fully  considered  under  Service,  pp.  385,  386  of  thlB 

Rule  No.  11.     See  Bradford  f.  Downs,  25  App.  Div.  681,  49 
.     By  statute  to  much  the  same  effect  in  California.     L.  1851, 
\o  in  Indiana.     Welch  v,  Bennett,  39  Ind.  136. 
State,  27  Geo.  424.     And  see  Phillips  i?.  Wicks,  38  N.  Y.  Super, 
of  this  volume,  note. 

las  been  held  to  not  apply  so  as  to  nullify  an  oral  agreement 
mi  of  the  controversy.  Smith  v.  Bach,  82  App.  Div.  608,  81 
57. 

28 
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enforced^  or  the  party  relying  upon  it  will  be  reli 
injurious  consequences  of  having  acted  upon  it.^ 

Stipulations  made  orally  in  open  court,  or  befoi 
acting  as  such,  or  a  master,^  and  relating  to  the  can 
are  not,  if- entered  in  the  minutes,  within  the  mischi 
by  the  rule,  and  the  record  so  made  wall  suffice;^  if 
in  the  minutes  of  the  referee  the  stipulation  will 
forced.^® 

An  oral  stipulation  entered  into  between  the  partic 
attorneys  in  open  court  is  as  obligatory  as  though  redu 
ing;^  it  should  be  recited  in  the  order  entered.^ 

5.  Power  not  merely  presumed,  hut  inherent,'] — 
which  an  attorney  has  to  stipulate  in  the  cause  thus 

aaBurnham  r.  Smith,  11  Wis.  258  (holding  it  error  to  give  ; 
withstanding  oral  stipulation  by  plaintiff's  attorney  that  def 
go  away  and  the  cause  should  not  be  brought  on  before  his  r 
faith  of  which  defendant  was  absent). 

People   V,  Stephens.  52  N.  Y.   300,  311    (holding  the  State 
Attorney-Genera i's  oral  statement  that  he  should  not  appeal,  j 
on  by  the  adverse  party). 

Auburn  Savings  Bank  r.  Brinkerhoff,  44  Hun,  142,  8  N.  Y- 
(oral  stipulation  as  to  fact,  upon  which  adversary  relies  and  doc 
evidence  to  establish,  held,  that  the  court  should  assume  the 
stipulated),     8.  P.,  Montgomery  r.  Ellis,  6  How.  Pr.  326. 

Ilondcrson  r.  Mcrritt,  38  Geo.  232  (holding  it  error  to  at: 
allowed  by  parol  stipulation,  the  consideration  of  which  the 
eni(n'od). 

23'Mut.  Life  Ins.  Co.  v.  O'Donncll,  146  N.  Y.  275  (alleged  or 
by  plaintifr's  attorney  that  the  bid  on  foreclosure  sale  shoB 
amount  of  the  mortgage;  the  court  considered  that  if  such  st 
established,  and  defendant  had  neglected  to  attend  sale  in  reli 
a  deficiency  judgment  should  be  vacated  and  a  re-sale  ordered; 
considered  the  oral  stipulation  of  no  binding  force,  and  not  to  b 
effect  by  the  court). 

No  estoppel  can  be  predicated  upon  the  act  of  a  person  wl 
merely  discharges  a  legal  duty,  though  done  in  reliance  upon  tl 
oral  promise  to  discontinue  the  action  pending,  if  the  act  is  d< 
V.  Stalker,  21  Misc.  609,  48  N.  Y.  Supp.  77  (illegal  expulaioi 
from  the  defendant  association). 

24  Black  V.  Black,  206  Penn.  116. 

25  Welch  r.  Bennett,  39  Ind.  136;  Staples  t?.  Parker,  41  Bai 
also  Slavin  v.  Germain,  64  Hun,  606,  19  N.  Y.  Supp.  492;  Balk 
55  N.  Y.  673;  Sproull  v.  Star  Co.,  45  App.  Div.  675,  61  N.  Y. 
Anno.  Cas.  172;  Lewis  r.  Wilson,  151  U.  S.  551. 

26  Patterson  r.  Knapp,  83  Hun,  492,  32  N.  Y.  Supp.  32.  (Bi 
mnts  as  to  extensions  of  time  for  referee  to  file  his  report,  have 
without  being  entered  in  the  minutes.      See  cases  cited  in  the  pn 

27  Matter  of  Baldwin,  27  App.  Div.  506,  60  N.  Y.  Supp.  87 
Parker,  41  Barb.  648;  Meagher  r.  Galliards,  35  Cal.  602. 

28  See,  for  example,  the  recital  of  the  stipulation  made  in  V 
Beecher,  8  Misc.  26,  28  N.  Y.  Supp.  73. 
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nputed  to  an  attorney)  merely  presumed  until  thft 
own.  It  is  a  part  of  his  power  to  control  the  pro- 
is  inherent  in  his  office  as  such,  and  though  subject 
of  the  courts  cannot  be  withheld  or  impaired  by  the 
>y  revoking  his  authority  as  attomey.^^'* 

atters  are  within  attorneys'  control.'] — Under  an 
iner  the  general  power  of  an  attorney  to  control 
J  in  the  cause,  authorizes  him  to  stipulate  or  con- 
ening  of  a  default,^  or  of  a  dismissal  had  without 
ion  'y^  for  what  the  court  might  do  without  his  con- 
may  confirm  or  recognize  as  valid  though  done  by 


ds  to  the  discontinuing^  of  an  action  or  discontinu- 
t  any  part  of  the  defendants  by  submitting  to  a 
any  other  form  of  discontinuance  that  does  not  bar 
right  of  action  ;^^  also  to  agreeing  on  the  mode  of 
eeing  on  facts,  or  admission  of  facts  or  evidence, 
les  of  trial ;  to  waiving  statutory  requiremeijts  as  to 


'i     I 


•  V,  Lederer,  47  Misc.  471. 

isherante,  1  Salk.  86  (holding  that  he  may  consent  to  accept 
after  he  has  signed  judgment  for  want  of  the  joinder  in  due 
igh  contrary  to  the  client's  express  orders). 

Alberti,  1  Binn.  469,  where,  however,  the  decision  was  put 
I  that  it  had  long  been  the  practice  in  Pennsylvania  tnat 
neys  could  restore  an  action  after  non  proa, 
French,  28  N.  Y.  285,  where  an  attorney  having  fraudulently 
,  his  stipulation  rectifying  the  effect  by  agreeing  that  the 
d,  was  held  within  his  authority,  "  because  without  such 
iild  have  been  set  aside  on  motion." 

fman  r.  Cage,  31  Tex.  595,  holding  that  non-suit  of  plaintiff 
ty  of  defendant's  attorney,  who  cannot  afterward  consent  to 
se.  Here  the  non-suit  seems  to  have  been  for  variance,  and 
5t  been  served. 

bird  Ave.  R.  R.  Co.,  45  N.  Y.  .628,  635,  636,  and  cases  cited. 
\t  he  has  full  control  and  discretion  as  to  the  mode  of  seek- 
md  therefore  may  discontinue,  and  even  sue  again.  Scott  v. 
ihns.  317. 

ttomey  has  implied  authority  to  release  one  of  several  joint 
ipulate  that  in  case  of  judgment  against  them  his  client  shall 
ided  the  stipulation  be  n?ade  before  judgment.  See  Carstens 
Abb.  Pr.  (N.  S.)  442,  where  it  was  held  that  such  a  stlpu- 
fter  judgment,  would  be  void  as  against  the  client,  and  where 
ide  before  judgment,  to  enforce  it  against  one  rather  than 
itained. 
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proceedings;^  and,  to  stipulating  that  one  cause  abi< 
of  another.^ 

It  does  not  extend  to  fixing  an  allowance  of  costs 
the  law,**  but  does  extend  to  stipulating  that  a  referi 
sation  may  be  a  sum  in  excess  of  the  statutory  rate." 

7.  Stipulation  not  to  appeal,  etc.] — A  stipulatioi 
right  of  appeal  given  by  law  should  be  so  clearly  exj 
leave  no  doubt  of  the  party's  intention.*® 

It  will  not  be  effectual  if  a  mere  disclaimer  of  inl 
mutual  nor  founded  on  some  consideration,  nor  raising 
or  effectual  waiver.*^ 

If  made  before  judgment,  it  may  be  made  by  the  at 
out  the  knowledge  or  consent  of  the  client.*® 

If  not  made  before  judgment,  and  on  a  plainly  fai 
or  consideration,  the  signature  of  the  party  should  be  ; 
tliat  of  his  attorney.*' 


32  Beardsley  r.  Pope,  88  Hun,  500,  34  N.  Y.  Supp.  846  (ext< 
for  justire  of  the  pence  to  render  jiidprment). 

33  North  MisHoiiri  R.  R.  Co.  v,  Stephens,  36  Mo.  150  (he  beii 
the  record  for  the  same  client  or  party  in  both). 

Slavin  v.  Germain,  64  Hun,  500,  19  N.  Y.  Bupp  492  (resen 
tion  of  damapes ) . 

34  0'Keefe  v.   Sliipherd,  23  Hun,   171. 

So,  in  First  Nat.  Bank  r.  Tarnajo,  77  N.  Y.  476,  th©  court  refu 
a  stipulation  allowiupr  a  referi»e  to  fix  his  o^\ti  rate  of  eompem 
IH'^und  that  it  was  not  «anrtioned  by  the  statute  aa  to  fees,  an 
it  was  not  within  the  power  of  an'  attorney.  The  court  cons 
an  agreement  for  a  larger  rate  is  made  at  all,  it  should  be  n 
judfrnieiit  and  professional  responsibility  of  counsel.  Followed 
Day,  i:i.'»  N.  Y.  4(10:  N.  Y.  Mut.  Sav.  Assn.  r.  Westchester  Fir 
App.  Div.  2.sr),  0.)  N.  Y.  Supp.  710. 

35  Mark  r.  BufTalo,  87  N.  Y.  184  (the  statutory  provision  thj 
may  stipulate  as  to  such  fees  is  satisfied  by  a  stipulation  made 
neys,  and  without  special  authority  so  to  do),  Wolff  v.  Horn. 
29  N.  Y.  Supp.  75  (such  stipulations  cannot  be  annulled  or  c 
the  absence  of  fraud  or  collusion ) . 

It  has  lx»en  held  that  the  attorneys  cannot,  by  a  stipulation 
ment  shall  be  without  costs,  deprive  the  court  of  its  discretion 
award  costs.  Landnn  v.  Wnlniuth,  76  Hun,  272,  27  N.  Y.  Supp 
decision   is  of  doubtful   authority.) 

seStcdeker  r.  Bernard,  93  N. 'Y.  5S9. 

«7  Oprdensburph,  etc.,  R.  R.  Co.  r.  Vermont  &  Can.  R.  R.  Co.,  62 

88  Smith  IJ.  Barnes,  9  Misc.  308,  29  N.  Y.  Supp.  692,  24  Civ.  ! 
People  ex  rel.  Burby  v.  Auburn.  85  Hun,  601,  33  N.  Y.  Supp.  170 

»»  People  r.  Mayor,  etc.,  of  N.  Y..  11  Abb.  Pr.  66   (wiliidrawj 
ment,  of  appeals  by  attorneys,  both  agreeing  not  to  ap]>eal  ox 
new   trial    within    the   time    allowed   by    law,   held   void,   the   c 
"  The  Tiffht  of  appeal  is  given  by  law  to  suitors,  and  that  right 
judprnirnt,  be  taken  away  without  their  consent.      It  is  not  for 
as  to  their  interest  in  submitting  to  a  decision  against  them, 
council,  as  the  legislature  for  the  city,  has  alone  the  right  to  d( 
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Q  some  jurisdictions  that  an  agreement  not  to  take 
ippeal  is  not  binding.** 


on  hy  client.'] — ^A  stipulation  by  a  party,  without 
consent  of  his  attorney,  and  relating  to  matters  of 
y,  is  not  binding.*^  A  party  may  sometimes  be 
>wn  stipulation  made  in  disregard  of  his  attorney's 
h  it  be  one  which  is  not  binding  as  against  the 

je  an  application  for  relief  from  it,  because  the 
its  were  disregarded,  must  come  from  the  attorney. 
1  from  the  party,  though  ostensibly  in  the  interest 
^,  may  be  denied.^ 

on  to  he  construed  with  reference  to  its  purpose.^ 
n  is  to  be  construed  with  reference  to  the  apparent 
hich  it  was  given.*^  Thus,  a  stipulation  dispensing 
roof  of  a  fact  will,  unless  restricted  by  its  terms, 
rough  all  stages  of  the  case.^     A  stipulation,  that 

to  a  decision  against  them  which  takes  from  them  a.  largo 
rty;  and  whea  the  counsel  undertook  to  decide  for  them,  he 
ters,  and  made  a  stipulation  into  which  he  had  no  right  ia 
I,  Pike  V,  Emerson,  5  N.  H.  393,  and  Gonnett  v.  'ihe  City  ot 
Ldviser  (111.,  June,  1885),  239  (where  a  particular  (question 
nd  it  was  held  that  having  experimented  for  a  decision,  the 

by  the  waiver), 
iamsey,  93  No.  Car.  410. 

.  Thorp,  71  Fed.  Rep.  924;  Jackson  P.  Cole,  81  Mich.  440; 
Abb.  Pr.  2(^4. 

7.  Rome,  etc.,  R.  R.  Co.,  87  N.  Y.  467,  refusing  to  set  aside, 
I  the  client's  name,  a  discontinuance  entered  on  the  client's 
i  court  (Andrews,  Ch.  J.),  say:  "  The  right  of  the  attorney 
ntinuance  set  aside  for  his  protection  is  not  involved  in  this 
pellant  is  the  party  to  the  action,  who  signed  the  stipula- 
he  order  of  discontinuance  was  entered,  and  unless  she  is 
it  set  aside  on  her  own  account,  »lie  has  no  right  to  that 
'.  of  the  sttomty." 

attorney's  stipulation  with  a  condition  **  if  the  defendant 
not  object/*  eannot  be  defeated  by  an  objection  made  by  the 

the  knowledse  of  his  client,  though  it  might  be  by  dissent 
ellman  v,  MbWhennie,  3  Rich.  L.  364. 

r.  Saunders,  166  Mass.  92,  43  N.  E.  Rep.  1035;  Abbott  r. 
06),  95  N.  W.  Rep.   599    (to  be  construed  like  any  other 

r  r.  Mayor,  179  N.  Y.  473;  Voisin  v.  Coramer.  Mut.  Ins,  Co., 
S".  Y.  Supp.  34S  (so  holding  as  to  a  stipulation  made  during 
).  Herbst  v.  Vacuum  Oil  Co.,  68  Hun,  222,  22  N.  Y.  Supp. 
the  party  will  no  longer  consider  itself  bound  is  ineffectual). 
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the  proceedings  in  one  cause  be  stayed  until  final  ji 
another  may  be  construed  to  refer  to  ultimate  judg 
appeal.**^  A  stipulation  to  discontinue  an  action  inc 
consequence,  the  vacation  of  a  judgment  entered  thi 
stipulation  that  "  the  complaint  is  in  proper  form  "  if 
fiion  of  a  Qause  of  action;*^  that  certain  papers  may 
evidence  involves  a  consent  that  they  be  considered 
dence.*®  While  a  stipulation  given  to  obtain  the  ] 
money,  pursuant  to  the  judgment  appealed  from,  an 
to  repay  it  if  final  judgment  be  had  in  favor  of  tl 
whom  the  stipulation  is  given,  may  be  construed  a 
repayment  when  he  recovers  judgment  upon  the  merit 
trial  after  reversal,  although  there  may  be  further  a 
the  ultimate  result  remain  uncertain.** 

Evidence  to  explain  intent  with  which  a  stipulati 
tered  into  is  not  admissible.*^ 

10.  Relief  from  stipulation.^ — Until  revoked  by  S( 
tent  authority,  a  stipulation  which  is  within  the  p( 
attorney  to  make  is  conclusive,  and  a  violation  of  its 
not  be  permitted.*^^  The  court  in  which  the  proc 
Avhich  a  stipulation  was  made,  w^ere  pending,  have 

45  See  p.  444,  note  79,  of  thia  volume. 
40Deen  r.  Milne,   113  N.  Y.  303. 

47  Fletcher  v.  Mass.  Ben.  Assn.,  78  Hun,  311,  29  N.  Y.  Supp. 

48  Thompson  v,  Thompson    (Ala.,   1890),  11  L.  R.  A.  443. 

40  Valentine  r.  Central  Nat.  Bank,  10  Abb.  N.  C.  188.      But 
referring  to  the  "  final  determination  "  of  the  action,  or  a  "  fin 
is  generally  construed  to  refer  to  a   final   determination  upon 
See  Laney  v.  Kochester  Ry.  Co.,  81  Hun,  346,  30  N.  Y.  Supp.  i 
V.  Bernard,  03  N.  Y.  5S9:  bean  v,  Marschall,  90  Hun,  335,  35  N. 

In  Woodruff  t'.  Woodruff,  52  N.  Y.  63,  the  parties,  for  tl 
avoiding  litigation,  agreed  that  if  the  question  in  dispute  should 
decided  adversely  to  defendant's  claim,,  he  would  make  an  ac 
ment.  The  question  was  afterwards  so  decided  in  Hepburn  t 
Wall.  603,  but  the  same  court  overruled  this  decision  in  Knox  r. 
457.  Defendant  claimed  that  the  latter  decision  should  control 
plaintiff  was  entitled  to  recover. 

50  Sehroedcr  v.  Frey,  60  Hun,  58,  14  N.  Y.  Supp.  71.     But  tl 
the  cause  in  which  the  stipulation  was  given  may  be  ascertain( 
made  in  naming  parties.      Eidam  f/.  Finnegan,  48  Minn.  53,  16 
50  N.  W.  Rep.  933. 

61  Casey  v.  Leslie.  12  App.  Div.  34,  42  N.  Y.  Supp.  362;  Ef 
8  App.  Div.  541,  40  N.  Y.  Supp.  858;  Clason  v,  Baldwin,  15: 
Muller  r.  Dows,  94  U.  S.  277.  Notice  to  adversary  that  the 
longer  consider  himself  bound  is  ineffectual  to  relieve.  Herbf 
Oil  Co.,  68  Hun,  222,  22  N.  Y.  Supp.  807.  Compare,  Wallace 
39  Ga.  619,  99  Am.  Dec.  473. 
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ts  discretion,^  to  relieve  a  party  from  a  stipulation 
made  by  the  party  or  his  attorney."  This  power 
ad  to  a  stipulation  already  executed  and  performed, 
fvhich  neither  fraud  nor  collusion  is  shown.**  Nor 
r  be  exercised  in  a  case  where  the  party  seeking  to 
is  had  the  full  benefit  of  the  consideration  for  which 
n  was  given,  and  the  parties  cannot  be  restored  to 
position." 

of  discretion.] — The  general  principles  which  the 
7  recognize  in  the  exercise  of  this  discretion  are: 
neys   are   presumed   to   stipulate   intelligently   and 
d   in  terms   accurately  expressing  their   intention, 
ignorance,  mistake,  or  inadvertence  is  rarely  deemed 


sfendorf,  128  N.  Y.  652;  Tauziede  v.  Jumel,  138  id,  431. 
[ut.  Life  Ins.  Co.  of  N.  Y.,  53  N.  Y.  536,  where  relief  was 
scontinuance  of  the  action,  pursuant  to  the  stipulation.     The 
EN,  J. ) ,  say :     "  It  is  not  an  unusual  thing  to  relieve  parties 
is  made  in  the  progress  of  the  action;  and  courts  have  always 

within  their  power,  and  the  exercise  of  it  is  frequently  neces- 
I  justice  and  prevent  wrong. 

Kinney  (1  Caines,  117),  a  party  was  relieved  from  a  stipula- 

auses  should  abide  the  event  of  two  others,  after  the  latter 

A  like  agreement,  made  in  open  court,  was  set  aside  and 

Hiram,  1  Wheat.  440.  Ch.  J.  Marshall  says:  'If  a  judg- 
sed   under   a   clear   mistake,   a   court   of   law   will    set   that 

if  application  be  made  while  the  judgment  is  in  its  power.' 
'.  Farralt,  3  P.  Wms.  242.  Even  a  release  may  be  set  aside 
raud.      Ferris  t\  Crawford,  2  Denio,  695,  per  Bronson,  Ch.  J., 

cases  might  be  referred  to,  but  these  suffice  to  show,  upon 
the  court  below  had  control  of  the  order  entered  by  consent, 
(lieve  the  parties  from  their  stipulation. 
B  causes  assigned  were  sufficient  to  justify  the  court  in  the 

power,  was  exclusively  for  that  court  to  determine;  there 
>t  an  entire  absence  of  a  foundation  for  the  application.  It  is 
y  the  appellants,  that  the  stipulation  was  in  the  nature  of  a 
cement  of  the  parties,  and  valid  per  se;  but,  like  other  com- 
ments made  in  the  progress  of  an  action,  and  affecting  pro- 
b  was  liable  to  be  dealt  with  summarily  by  the  court,  so  long 
jould  be  restored  to  the  same  condition  in  which  they  would 

agreement  had  been  made." 
orpe,  28  Ala.  250   (relief  given  at  the  trial  by  admitting  evi- 
to  admission  in  stipulation). 

son,  etc.,  Mfg.  Co.,  48  N.  H.  491;  Wells  v.  Am.  Express  Co., 
id  see  p.  77  of  this  volume. 

^mont,  13  How.  Pr.  23,  it  was  held  that  a  stipulation,  plainly 
der  ignorance  or  mistake,  and  pertaining  merely  to  the  con- 

and  no  part  of  the  issue  to  be  tried,  is  a  proper  case  for  relief 


r7  of  Buffalo,  87  N.  Y. 

'Y.  Supp.  673. 

^ress  Pub.  Co.,  supra. 


184;  Morris  v.  Press  Pub.  Co.,  98  App. 
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a  ground  for  relief,^  unless  the  stipulation  relates  t 
cedure  in  the  action  and  either  that  it  was  entered 
visedly  or  that  it  is  inequitable  to  hold  the  parties  to  it' 
of  attorney  in  stipulating  as  to  the  existence  of  a  mate 
true,  which  is  not  true,  is  usually  held  to  be  ground  i 

(2.)   Change  of  purpose  or  wish,  upon  facts  which  v 
al  the  time  of  stipulating,  is  not  a  ground  for  relief,^^ 
attorney  is  acting  for  a  party  non  siii  juris,^  or  in 
interest,  and  performance  of  his  duty  calls  for  relief.®^ 

(3.)   An  applicant  for  relief  should  show  not  only 
hardship,  but  also  good  faith;   and  for  this  purpose 


B6Van  Horn  r.  Burlincrton,  etc.,  Ry.  Co.  (Iowa,  1S86),  28  N".  ^ 
McKinley  c.  Wilmington  Star  Min.  Co.,  7  Bradw.  380   ^ignorance 

Chapman  t\  Coats,  20  Iowa,  288    (mistake  no  grround). 

Kcofrh  r.  Main,  52  N.  Y.  Super.  Ct.  100   (a  stipulation  which 
of  a  contract  may  not  l>e  set  aside,  except  for  a  ground  which  is 
the  annulment  of  the  contract). 

Van  Nuys  t*.  Titsworth,  57  Hun,  5,  10  N.  Y.  Supp.  507  (a  stipi 
merely  relates  to  the  prosecution  or  discontinuance  of  the  action 
tract  and  the  court  may  relieve  if  entered  into  improvidently  or 
and  made  by  a  party  rather  than  on  attorney). 

67  See  Magnolia  Metal  Co.  v.  Pound,  60  A  pp.  Div.  318,  70  N".  1 
Hig^ins  V.  Star  in,  39  App.  Div.  533,  57  N.  Y.  Supp.  306;  Van  ] 
worth,  supra;  Sperb  I?.  Met.  Elev.  Ey.  Co.,  57  Hun,  5S8,  LO  N.  1 
alTd,  123  X.  Y.  659. 

MWard  V.  Cla^,  82  Cal.  502,  23  Pac.  Rep.  50;  Welsh  V.  No 
133,  14  Pac.  Rep.  317;  Paschall  v.  Penry,  82  Tex.  673,  18  S.  i 
EsfM?ciall5'  when  made  without  knowledge  or  authorization  o: 
Calvert-Rogniat  r.  Merc.  Trust  Co.,  4<5  Misc.  20,  93  N.  Y.  Supp. 

0*> Conner  v.  Bolden,  8  Daly,  257.  (Stipulation  for  judgment  < 
of  partnership  held  to  make  it  error  to  grant  motion  inconsisten 

Avery  v.  Avery,  5  Misc.  75,  24  N.  Y.  Supp.  737  (stipulation  fc 
ance  and  settlement  of  action  will  not  be  set  aside  on  applicat 
because  the  lien  of  his  attorney  for  costs  was  cut  off). 

60  A  guardian  ad  litem,  or  his  attorney,  cannot  nsualljr  atipi 
substantial  right  of  the  infant,  and  a  question  of  power  is  therefo 
involved.  But  such  guardian,  or  attorney,  may  stipulate  as  to  n 
morel V  affect  the  progress  of  the  cause.  See  Kingsbury  t?.  Biickn 
651;  'McCloy  r.  Arnett,  47  Ark.  445. 

61  Mayor,  etc.,  of  N.  Y.  v.  Union  Ferry  Co.,  9  Wkly.  Dig.  65j 
proper  to  relieve  counsel,  espociallj  as  he  was  the  official  counj 
from  a  stipulation,  inadvertently  or  unwisely  made,  admitting 
trial;  the  application  being  made  on  motion  before  trial). 

8.  p.,  Matter  of  Smith,  9  Abb.  N.  C.  452  (receiver  relieved 
statement  of  facts).  Cowen  o.  King,  54  App.  Div.  331,  66  N.  " 
{i(J.,  as  to  costs). 

Dryer  v.  Brown,  24  Abb.  N.  C.  144,  10  N.  Y.  Supp.  53  (exec 
from  stipulation  requiring  written  pleadings  in  a  reference  upo 
claim). 

But  even  the  State  mny  be  bound  by  estoppel  on  even  an  ora 
People  f?.  Stephens,  52  N.  Y.  306. 
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;  rid  of  the  stipulation  should  be  given  promptly^^ 

jnt  exists. 

good  faith  on  both  sides  is  requisite;  hence  an  entire 

aality  in  an  attorney's  stipulation,  prejudicial  to  his 

.  favor  of  the  other  party,®^  or  fraud  in  obtaining  a 

iven  though  only  by  the  use  of  illusory  promises,  is 

elief.^ 

fact  that  the  parties  cannot  be  placed  in  statu  quo 

md  for  denying  relief  where  it  would  be  otherwise 

the  application  for  relief  raises  a  serious  conflict  of 
applicant  may  be  left  to  an  action.®® 

cement    of    stipulations.^ — Parties    may    stipulate 

le  facts  from  which  their  dispute  arises,  and  as  to 

7  is  which  governs  such  dispute;  and  the  court  ^ill 

classes  of  stipulations  (no  question  of  public  policy 

has  power  to  enforce  in  a  summary  way,  by  motion, 
ce  of  an  undisputed  and  proper  stipulation  entered 
parties  to  the  action.  A  stipulation  is  a  contract 
parties  whose  attorneys  sign  it,  and  the  mere  fact  of 
3  not  preclude  an  action  for  its  breach,  if  the  breach 
a  good  cause  of  action.®'^ 

action  lies  for  relief  upon  a  stipulation :  as,  for  in- 
cover  money  stipulated  to  be  paid,®*  or  to  establish  a 
beld  stipulation,  and  cancel  a  judgment^  taken  in 
it;  or  to  cancel  a  stipulation  on  the  ground  that  it 
.  by  fraud  or  undue  influence.'^ 

Moore,  1  Hun,  306;  Milbank  f?.  Jones,  17  N.  Y.  Supp.  464,  42 

Awrence,  22  N.  J.  L.  99. 

Abbott,  18  Neb.  503,  26  N.  W.  Rep.  361 ;  B.  p.,  Clark  i?.  Taylor, 

Wright,  19  Geo.  609, 
'  this  volume;  and  see  Charless  v.  Miller,  36  Ala.  141;  Milbank 
.  Y.  Snpp.  404,  42  St.  Rep.  692. 
we  V.  Lawrence,  22  N.  J.  L.  104. 

Cullinan  (Burr  Certif.),  113  App.  Div.  485. 
=lo8«iter,  109  App.  Div.  737,  96  N.  Y.  Supp.  177. 
V.  Davidson.  29  App.  Div.  629,  52  N.  Y.  Supp.  7;   Harris  v. 
L  Div.  60,  45  N.  Y.  Supp.  916;  Valentine  v.  Central  Nat.  Bank, 
188  (conceding  that  there  is  usually  also  a  remedy  by  motion, 
e  not  too  doubtful.) 

ilne,  113  N.  Y.  303,  aff'g,  16  Abb.  N.  C.  360. 
I  this  volume,  note  32. 
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FORM  No.  839. 
FonuU  parti  of  •tipnUtioD. 
[Title  of  court  and  cause.y^ 

It  is  hereby  stipulated  by  and  between  the  parties  to 
[oTj  if  the  stipulation  operates  wholly  in  favor  of  om 
may  be  limited  to  the  other,  as:  by  the  defendant]  t 
clearly  the  character  and  extent  of  the  stipulation^  wii 
sired  limitations  upon  its  continued  operation,  ^^^  as']  an 
stipulation  apply  only  to  the  trial  now  about  to  be  had, 
subsequent  trial  of  this  action. 

IDate.'] 

[Signature  of],  attorney  for  pla 
[Signature  of],  attorney  for  dej 

FORM  No.  240. 
StipnUtion  waiving  right  of  appeaLTt 
[Title  of  court  and  cause,] 

The  parties  hereto  hereby  stipulate  [by  their  res] 
tomeys],  that  the  judgment  of  this  court  upon  the  tr; 
action  shall  be  final  and  conclusive,  each  party  hereby  w 
right  of  appeal. 

[Date,]  [Signature  of]^  attorney  for  plai 

[Signature  of]y  attorney  for  defc 


71  A  alight  error  in  the  speUing  of 
a  party's  name  ia  immaterial  if  the 
court  finds  the  stipulation  was  in- 
tended  to  be  given  in  a  particular 
cauRe.  Eidnm  r.  Finnecan,  48  Minn. 
53,  16  L.  R.  A.  607,  60  N.  W.  Rep. 
933. 

71a  Otherwise  it  continues  of  bind- 
ing force  throughout  all  stages  of 
the  case.  Voiain  v.  Cora.  Mut.  Ins. 
Co.,  67  Hun.  365,  22  N.  Y.  Supp.  348; 
Herbst  v.  Vacuum  Oil  Co.,  68  Hun, 
222.  22  N.  Y.  Supp.  807. 

72 See  p.  436,  paragraph  7  {above), 
Tbis  Form  ia  sustnined  by  Pike  v. 
Emerson,  6  N.  H.  393,  where  such  a 
stipulation,  though  only  by  one  aide, 
and  expressing  no  conaideration.  was 
sustained;  but  though  unquestion- 
ably sound  in  form,  the  queation 
whether  the  attorney  has  implied 
authority  to  waive  the  nVht  of  ap- 
peal has  been  denied.  The  better 
opinion  is  that  before  judgment  he 


has,  provided  the  stipub 
a  consideration  and  not  \ 
render.  In  Townsend  v, 
etc.,  Stone  Dressing  Co., 
587,  stipulation  after  ji 
Special  Term,  to  speed  a 
General  Term  and  that  t 
be  no  appeal  to  the  Court 
expressed  as  made,  by  1 
and  admitted,  by  the  pai 
ting  it.  to  have  been  made 
Bonal  direction,  was  enfoi 
pare  People  v,  Stephens, 
306,  enforcing  attorn 
waiver  of  appeal  on  the 
State,  made  after  decisioT 
judgment ;  and  People 
etc.,  of  N.  Y.,  11  Abb.  P 
incr  mutual  stipulation  oi 
city  defendant,  with  al 
plnintiff,  made  after  jud 
authorised:  and  see  pa 
eupra,  p.  436,  and  fif^rmi 
386,  of  this  volume. 
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FORM  No.  241. 
e;  from  jadgment  to  be  entered  apon  referee*!  report.7t 
ourt  and  cause.'] 

ulated  and  agreed  that  neither  party  hereto  will  appeal 
idgment  to  be  entered  on  the  report  of  the  referee,  or 
aotion  in  arrest  or  stay  of  the  said  judgment,  or  of  the 
3  be  entered  thereon,  or  appeal  from  any  order  deny- 
)tion  that  may  be  made  by  the  defeated  or  aggrieved 
new  trial,  the  object  of  this  stipulation  being  to  bring 
on  to  a  speedy  and  final  determination. 

[Signature  of],  attorney  for  plaintiff. 
[^Signature  of],  attorney  for  defendant. 

FORM  No.  242. 

ipulation  tliat  one  canse  abide  tbe  result  of  another.Ti 

mrt  and  of  cause  stayed.'"^] 

ties  hereto  hereby  stipulate,  by  their  respective  at- 
at  all  proceedings  herein  shall  be  and  are  hereby 
itil  the  trial,  decision,  and  final  judgment  [on  the 
to  be  had^]  in  the  case  of  the  same  plaintiff  against 
in  case  of  an  appeal  thereupon,  then  such  proceedings 
until  the  final  determination  of  the  cause  after  ap- 


lith  17.  Barnes,  9  Misc. 
Supp.  692,  24  Civ.  Pro. 
i  upholding  the  attor- 
ity  to  make  such  a 
without  the  client's 
authority  and  dismiss- 
I  taken  in  violation  of 
n. 

5,  paragraph  6  (above), 
iuch  a  stipulation  will 
»d,  if  entered  into  ad- 
ipon  a  consideration  al- 
[.  Slaven  i?.  Germain, 
19  N.  Y.  Supp.  492. 
ley  V.  Wilmin^on  Star 
Bradw.  586,  a  stipula- 
auso  which  was  to  be 
1  to  control  the  others. 
&s  not  waived  by  delay- 
of  that  cause, 
-e  stipulatioo  to  abide 


event,  this  would  be  implied  as  to 
trial  at  least,  if  not  expressed.  Mur- 
phy I?.  Keyes,  4  Sup.  Ct.  (T.  &  C.) 
661. 

77  This  clause  would  preclude  de- 
lay pending  appeal,  if  the  following 
clauses  were  not  used. 

78  A  subsequent  amendment  of  the 
issues  in  the  other  cause  doe»  not 
necessarily  impair  the  stipulation. 
Gilmore  r.  Am.  Centr.  Ins.  Co..  67 
Cal.  366,  7  Pac.  Rep.  781 ;  Galbreath 
V,  Rogers,  45  ^fo.  App.  324.  De- 
fenses not  raised  in  the  test  case  are 
waived.  McNeil  v.  Andes,  40  Fed. 
Rep.  45.  So,  as  to  exceptiop«;  t>o* 
raised  in  test  case,  under  stipulation 
that  findings  should  be  the  same. 
State  ex  rel.  v.  Hannibal,  etc.,  R. 
Co.,  34  Mo.  App.  591. 
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peal,*^®  and  upon  such  final  determination,  decision,  and 
in  said  cause  [appeal  or  otherwise] ,  either  party  maj  ap] 
out  notice  and  upon  this  stipulation  and  a  certified  copy  o 
judgment  in  said  action]  for  an  order  directing  judgn 
entered  in  this  cause  corresponding  to  the  result  in  thi 
[except  that  costs  of  this  action  shall  be  taxed  in  fa\ 
party  entitled  to  costs  at  the  sum  of  dollars. 

[Date.']  [Signature  of']^  attorney  for  pla 

[Signaiure  of]j  attorney  for  dei 

FORM  No.  243. 
The  Mune— leservins  question  of  damagea. 

[As  in  previous  form  to*,  continuing:!^  That  the  issi 
case,  except  the  question  of  the  amount  of  damages,  abi 
i.nU  of  said  action,  and  that  in  case  said  action  should 
Hult  in  favor  of  the  plaintiff  all  the  questions  of  fact  a 
this  action  are  thereby  decided  in  favor  of  the  plainti 
action,  except  the  question  of  damages.®^ 

FOSM  Bo.  M4. 

Stipulatioxi  limiting  i«8ne8.s> 

The  defendant  stipulates  that  in  case  the  plaintiff  i 
liver   to   the  clerk  of   this   court  the   convevance   of 


TO  Even  where  the  stipulation  re- 
ferred to  final  determination  of  »uch 
appeal,  it  was  held  that  a  reversal 
and  order  for  new  trial  did  not  ex- 
haust the  stipulation,  hut  the  ulti- 
mate judgment  controlled.  Gilmore 
V.  Am.  Centr.  Ins.  Co.,  supra. 

A  stipulation  to  abide  the  "final 
event"  of  another  action,  prevents 
entry  of  judj»ment  until  decision  of 
a  final  appeal  taken.  Herman  r. 
Michel,  36  App.  Div.  127,  55  N.  Y. 
8upp.  359.  So,  aa  to  a  stipulation 
conditioned  upon  the  "  finnl  deter* 
m  in  at  ion  of  the  issue."  Laney  v, 
Rochester  Rv.  Co.,  81  Hun,  346,  30 
N.  Y.  Supp.*893. 

80  A  mere  stipulntion  that  one 
cause  ahide  the  event  of  another  im- 
plies this.  U.  S.  r.  Humason,  7 
Sswy.  252,  8  Fed.  Rep.  71;  Niagara 
Fire  Ins.  Co.  v,  Rcammon,  35  111. 
App.  582.  A  stipulation  that  the 
''findings  and  decree"  shall  be  in 
accordance  with  the  decision  in  the 


test  case,  does  not  bind  t 
the   appellate   court    on 
Kimberlin  r.  Tow,  1^3  I 
N.  E.  Rep,  770, 

As  to  right  to  costs,  s 
Koch,  1  Citv  Ct.  255;  A 
Wilson,  2  Wkly.  Dig.  IC 
r.  Godfrey,  3  Civ.  Pro.  I 
116;  Afoses  v,  McDfvitt, 
C.  47;  rev'd  on  another  i 
N.  Y.  62. 

81  From  Slnven  r.  O 
Hun,  506,  19  N.  Y.  Supp. 
the  effect  of  the  stipulatii 
to  be  to  turn  the  trial  ini 
ment  of  the  damages. 

82  From  Hine  v.  N.  Y. 
149  N.  Y.  154.  The  cour 
the  stipulation  bound  th< 
to  an  assumption  by  the 
the  plaintiff  was  the  < 
justified  the  court  in  exel 
offered  to  establish  the  e 

See  also  Bleakley  9.  Gh 
N.  Y.   181. 


COHMOJr   POSMS. XXUI.     STIPULATIONS. 


445 


;ht,  air,  and  access  to  said  premises,  duly  executed  and 
»d]  then  the  defendant  shall  not  [file  or  serve  any  sup- 
nswer,  or  apply  for  leave  to  serve  any  supplemental 
prove,  or  ofFer  to  prove,  upon  any  future  trial  in  this 
pon  any  proceeding  to  enforce  judgment  thereon,  any 
interest  of  the  plaintiff  herein  to  the  premises  de- 
le  complaint  herein.] 


FORM  No.  245. 
Stipulation  admitting  factsJBS 

mrt  and  cause.'] 

by  stipulated  by  and  between  the  respective  partict  to 
that  upon  the  [first]  trial  thereof  the  following  facta 
idmitted  for  all  purposes  of  such  trial :  [stale  the  facts 

FORM  Ho.  M6 
lation  admittina  correctness  of  docnmeBt  OK  triBScript 

^rt  and  cause.'] 

ihj  stipulated  between  the  parties  to  this  action  that 

g  [or,  annexed]  agreement  l_or,  otherwise  identify  it] 

and  may,  if  otherwise  relevant  and  competent,  be 

evidence  upon  the  [first]  trial  of  this  action  without 

execution. 


er  forma  in  toI.  2,  chap. 
I  Btipulations  as  to  evi- 

raph  9,  8upray  aa  to  the 
)t  such  a  stipulation  if 


not  limited  in  its  terms  to  a  par- 
ticular triaL 

See  other  forms  in  voL  2,  chap. 

xm. 
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ARTICLE  XXIV. 

SUGQESTIOHS  OH  TH£  KeCOED* 

1.  NituTO  of  Biigg«^tioB.  1246)  SuggesUoti     on     m 

2.  Eff«ct,  open  court,  or  beft 
FoitMB.  Willi  order  ih^Feoi 

(247)  8iJtgg«alioii     of     dentil     of     & 
party. 

1,  Nature  of  auggesiion^l — There  is  a  class  of  facta  < 
during  an  action,  an<i  atfeeting  the  propriety  of  the  reco: 
are  within  the  knowledge  of  the  attorney,  and  rarely  c 
m  that  the  statetDent  of  thern  by  the  attorney,  if  uncball 
bis  adversary,  is  enough  for  the  eourt  to  act  upon  with 
by  affidavit** 

2.  EffecL] — Such  a  saggostton  if  made  in  open  cou 
presence  of  the  adverse  partji  and  entered  on  the  niiiiu 
i&  the  practice  when  a  hearing  is  not  pending^  made  ii 
and  filed  and  notice  therejf  given,  is  a  sufficient  ju^ 
for  thereafter  omitting  a  party  from  the  record,  who  ! 
emitted  if  the  su^estion  be  true,  or  for  dropping  a 
ad  litem  on  the  iilfant  attaining  majority,  etc*  If  any  < 
be  raised  on  the  fact,  it  i^  better  to  ask  leave  to  fi.le 
gestion.** 

If  the  fact  19  suggested  as  the  foundation  of  brins 
new  party  J  or  other^vise  making  an  affirmative  ebanc 
record,  leave  should  be  asked,  if  the  suggestion  is  not 
open  court,  and  an  order  sbonld  be  entered*** 

S4  Frtr  example,  n  previtiui  diseontiauaneB  of  the  action*     See 
Co.  t\  TrnTustrifll  FihI.  of  Ani„  87  App.  Biv,  275,  84  N-  Y.  Supp.  2 
of  A  party,     Sttjct/x'll  t\  FiJllrrton»  44  111,  108,     An  infant  party 
by   a   gimrilian   ad   litem   coniiitfr   to   inatiirUj   pending   triftl   of 
Brocfse  f».  Met,  Life  Ins.  Co.,  37  App,  Div.  152,  55  N,  Y.  Supp,  77*5 

8S  Leave  to  fJte  nunc  pro  tunc  may  be  grflnted  to  perfect  the 
in  sn  action  nffecting  teal  property.  See  Waring  r^  Waring, 
(N.  YO   472, 

SO  Siiffpestion  on  the  record  of  the  plain  tiff's  death,  made  in  1 
of  the  adversary,  and  nn  order  of  court  mnkinii:  his  deviaeea  pal 
fach  show  his  denth.     Stf-bbin*  f\  Dimcan.  108  IL  S,  32. 

Although   the   denth   of   one   of   the   pnrtneTB   defendants  wmj 
frfitn   the  testimony  of  the  f^urrivnr  piven  nt   the  trinL  plntntifT 
irr^pnljirity  on  the  part  of  the  eourt  in  rendering?  jndfnti'^nt  for 
int«  in  the"  absence  of  a  su^geHlion  on  the  record  of  the  party**  deal 
Goidraan,  m  Tex.  621,  1   B.  W.  Rep*  899, 
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FORM  No.  247. 
Suggestion  of  deat&  of  a  party.87 

urt  and  cause.'] 

tiff,  A.  B.,  by  M.  N.,  his  attorney,  hereby  suggests 
that  his  coplaintiff,  C.  D.,  cotrustee  with  said  A.  B., 
11  of  L.  M.,  died  on  the  day  of  >  19     , 

A.  B.  as  sole  surviving  trustee  and  plaintiff  herein. 

C.  D.,  one  of  the  three  trustees  under  the  will  of 
ised,  and  joined  herein  as  such,  as  one  of  the  above- 
idants,  died  on  or  about  the  day  of  , 

efore  this  action  was  commenced;  his  name  having 
1  in  the  summons  and  complaint  in  this  action,  by 
3ugh  the  plaintiff's  attorney  not  being  aware  of  the 
[  defendant.  ]®® 


[Signature,  and  address  o/]. 

Attorney  for  Plaintiff. 
clerJc  of  court,  and  serve' copy  with  notice  of  filing 
Vo.  134,  p.  278,  inserting  "  suggestion  "  and  "  filed,'* 
5rder  "  and  "  entered.''] 

FORM  No.  248. 
minates  in  open  conrt,  or  before  referee,  with  order  thereon. 

?s  by  their  respective  counsel  being  present,  M.  N., 
asel  for  the  plaintiff,  suggests  to  the  court  the  death 
lant  A.  B.,  and  that  the  defendant  C.  D.  is  the  sole 
nd  devisee  of  said  deceased;  and,  on  motion  of  the 
torney,  it  is  ordered  by  the  court  that  this  action 
ast  said  C.  D.  as  sole  defendant  herein.*^ 

'.  Y.  Code  Civ.  Pro.,  §  757,  move  on  affidavit,  and 
I  enter  a  formal  order;  see  Forms  under  Changing 
2. 

ing  of  the  suggestion  of  the  death  does  not  of  itself  effect  a 
lit  simply  serves  as  a  warning  to  proceed  no  further  in  the 
a   substitution;    an  order  of  substitution  should  be  entered. 
18,  162  Pa.  St.  451,  29  Atl.  Rep.  794. 
B  New  York  practice,  the  forms  under  Parties,  vol.  2. 


aal  order  of  substitu- 
ce,  if  new  parties  are 
B  representing  the  in- 
deceased  party, 
tiph  2,  supra, 
copy  held  unneceflsary 


in  Bates  V,  Green,  19  Wend.  CS,  Y.) 
630. 

90  The  attorney  for  a  deceased 
party  would  have  no  presumed 
authority  to  consent  to  the  joinder 
of  the  representatives. 


'   i 
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ARTICLE  XXV. 
Undsbtakinos. 


1.  ^Thm  iifS'fBuicKirr. 

1.  The  nature  of  the  inetnunflnt. 

2.  UndertakingB  d^artiog  from  the 

statute. 

3.  Substantial  eomplianoe. 

4.  UndertakingB  void  colore  o/fML 
6.  One  instead  of  sereral. 

6.  Voluntary  undertaking. 

7.  Interchangeableneas  of  terms. 

8.  Ancillary  character  of  the  obli- 

gation. 

9.  Title. 

10.  Recitals. 

11.  Mistake  in  reclUl. 

12.  Who  may  be  sureties. 

13.  Surety  companies. 

14.  Number  of  sureties. 
16.  Party. 

16.  Execution  by  party. 

17.  Qualifications  of  sureties. 

18.  Words  of  representatioB. 
10.  Obligee. 

20.  The  obligation. 

21.  Amount. 

22.  Construction  and  effect. 

23.  Siprnature. 

24.  Rules    common    to   iradertakiags 

and  bonds. 

25.  Acknowledgment. 

II.   Ex    PABTK    JUSTinCATIDV. 

26.  Modes  of  justification. 

27.  — combining    sureties    in    lesser 

sums. 

28.  Surety's  affidavit  of  suflBeienoy. 

29.  Necessity  for  approval. 

30.  — by   cferk. 

31.  — by  court  or  judge,  c«  part€» 

32.  — not  to  Be   delegated. 

33.  Certificate  of  approval. 

34.  Vacating  the  approval. 


TIL  FniHG  AHD  fl 

35.  Filing. 

36.  Tardy  filing. 

37.  Relief  from  n^leet 

38.  Service   of  copy   wi 

filing. 
89.  Failure   to    serve; 
from. 

IV.  JUBTinOATIOR  o 

40.  Justification,  on  nol 

41.  Notice  of  exoeption. 

42.  —  efleet 

43.  Notice   of  justificati 

44.  Exceptant's  failure 
46.  — course  of  the  par 

undertaking. 

46.  Failure    of    appears 

pftrtr  giving  uiid( 

47.  Proceedings  on  the 

48.  Effect   of   failure    t 

notice. 

49.  Remedy  for  fraudul 

tion. 

V.  AKBZtuaiiT  avD  a 

50.  Treatment    of    impc 

taking. 

51.  Amending  defects. 

52.  Amending,    etc.,    at 

party  giving. 

53.  Application  for  leav 

54.  Granting  leave  nun 

65.  Amending  at  instanc 

66.  — at  instance  of  pi 

67.  Amending  action   ai 

etc. 

58.  New    undertaking,    j 

of  justification. 

59.  Compelling  new  un< 

60.  Deposit  in  lieu. 


[For  Forms,  see  p.  477  (deloio).] 


I.    THE  INSTRUMENT. 


1.  Nature  of  the  instrument'] — Formerly,  wben  S€ 
to  be  required  in  legal  proceedings,  it  was  customarj 
penal  bond  in  double  the  buhl  The  technical  form  an 
of  bonds  led  the  framers  of  the  code  procedure  to  s 
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Q  promise  or  engagement,  to  the  same  effect  as  tho 
a  bond ;  and  to  this  writing  was  given  the  name  of 
;."  ®*  It  results  that,  in  the  present  state  of  the 
cases  one  form  is  required,  and  in  some  the  other, 
stantial  differences  are  that  a  bond  is  limited  by  a 
ind  an  undertaking  may  be  unlimited,®^  and  that 
ig  is  statute-barred  in  six  years  from  breach,®^  a  bond 


Jtatute  making  a  seal  only  presumptive  evidence  of 
m,  the  bond  is  no  more  conclusive  in  this  respect 
irtaking;^  no  consideration  need  be  expressed.^ 
)  be  given  in  any  particular  case  depends  on  the  stat- 
bich  sanctions  it.^ 

Qown  in  admiralty  practice  as  a  stipulation  is  an- 
2se  undertakings,  but  is  regarded  as  a  contract  with 
lile  an  undertaking,  in  ordinary  cases  at  least,  is  to 
s  a  contract  with  the  parties  secured  by  it,  not  with 
lit  is  construed  with  due  regard  to  the  intent  of  the 
the  rule  or  order  of  court  which  required  it  to  be 


Jcings  departing  from  the  statute.'] — If  in  a  case 
undertaking  can  be  exacted,  an  undertaking  depart- 
statute  be  given  and  accepted,  not  by  an  officer  re- 
ier  color  of  office,  nor  in  contravention  of  law,  but  by 
the  parties,  and  the  consideration  or  object  for  which 


aking  is  merely  a   simplified  bond  without  a  seal.     People 

1,  20  Abb.  N.  C.  245,  14  Daly,  66. 

V.  Gelliland,  23  Fed.  Rep.  645. 

ed.     But  a  seal  is  not  necessary.     McLain  v.  Simington,  37 

V.  Blanchard,  3  N.  Y.  335  (denying  a  motion,  to  dismiss  an 
ground  that  no  consideration  was  expressed  in  the  under- 
itute  itself  is  the  consideration). 

Doolittle  V,  Dininny,  31  N.  Y.  350  (where  in  an  action  on  an 
:ing  the  want  of  consideration  was  set  up  by  way  of  defense). 

V.  Noonan,  16  Wis.  687. 
tie,  43  Misc.  421,  89  N.  Y.  Supp.  488. 

1  of  law  authorizing  or  requiring  a  bond  to  be  given  is,  in 
led  to  have  been  complied  with  by  the  execution  of  an  under- 
me  effect.  N.  Y.  Stat.  Constr.  Law,  §  16.  So  as  to  a  require- 
r.    People  r.  Lowber,  7  Abb.  Pr.  158. 

American  doctrine.     Delaney  v.  Miller,  78  Hun,  18,  28  N.  Y. 
«  also  Smith  t?.  Day,  31  Wklv.  Rep.  187. 
29 
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it  is  given  be  secured  by  giving  it,  it  is  valid,*®  not\^ 
it  may  be  more  onerous  than  the  statutory  requiremen 

If  a  clause  that  cannot  be  sustained  as  a  voluntai 
because  in  excess  of  the  statute  authority,  does  noi 
undertaking  void  colore  officii,  it  can  be  rejected  as 
and  the  rest  may  be  sustained.** 

And  even  a  statutory  prohibition  against  a  bond  1 
without  a  prescribed  clause  for  the  benefit  of  the  ol 
be  construed  as  meaning  that  the  party  tendering  t 
without  such  clause  cannot  insist  on  the  benefit  of  tl 
and  as  not  preventing  the  obligee  from  waiving  th 
accepting  the  security  as  effective,  and  enforcing  it  x 
of  the  condition.^ 

3.  Substantial  compliance,'] — A  bond  or  undertaki 
by  statute,  as  a  condition  in  legal  proceedings,  is  suf 
conforms  substantially  to  the  form  therefor  prescri 
statute  (and,  equally,  one  required  by  the  court  if  : 
substantially  to  that  prescribed  by  the  court),  and  do 
therefrom  to  the  prejudice  of  the  rights  of  the  party  " 
for  whose  benefit  it  is  given.^ 

In  considering  whether  a  departure  from  the  reqi 
substantial,  regard  should  be  had  not  only  to  the  questi 
the  amount  and  personal  responsibility  is  suflBcient, 
whether  the  form  and  execution  of  the  instrument  i 

98  Goodwin  v.  Bunzl,  102  N.  Y.  224  (undertaking  on  appeal,  ii 
priate  for  money  judp^mont  instead  of  replevin). 

Otherwise  of  an  undertaking  piven  to  secure  removal  of  a 
the  court  had  no  power  to  remove.  Mittnacht  v.  Gschwend, 
Ct.  360. 

Otherwise  of  an  undertaking  piven  upon  an  appeal  from  an  < 
motion  for  new  trial,  and  not  from  the  judgment,  since  plaintiff 
to  enforce  the  judgment  w'ere  not  stayed.     Carter  v.  Hodpe,  150  } 

Where  the  undertaking  piven  was  ineffectual  to  lepally  secu 
sought,  it  cannot  be  enforced  as  a  common-law  obligation  unles 
alleges  and  proves  eitlier  that  he  agreed  to,  or  that  he  did, 
thereof,  suspend  the  enforcement  of  his  remedy.  Mossein  v,  ] 
Surety  Co.,  97  App.  Div.  230,  89  N.  Y.  Supp.  843;  Carter  v 
N.  Y.  532. 

09  Omaha  Hotel  Co.  r.  Kountze,  107  U.  8.  378;  abst.  8.  c,  28 

1  Smith  V.  Meepan,  122  Mass.  8.  (Sustaining  recovery  on  bor 
attachment,  accepted  without  containing  special  clause  precludi 
nnce  by  bankruptcy,  required  by  Mass.  St.  of  1876,  chap.  68,  §  2 
Denike,  61  App.  Div.  492,  70  N.  Y.  Supp.  629  (omission  of  ui 
bind  sureties  jointly  and  severally), 

2  N.  Y.  Code  Civ.  Pro.,  §  729. 
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id  certainty  of  proof  in  case  an  action  on  it  should 
which   a  formal   and   regular   instrument  would 


rings  void  colore  officii.l — Under  the  previous  New 
making  obligations  void  when  taken  by  sheriffs  or 
particularly  by  way  of  baiP),  in  any  other  case  or 
mch  as  are  provided  by  law  —  an  instrument  less 
he  statute  requires,  if  accepted  and  affirmed  by  the 
»se  benefit  the  officer  takes  it>  was  sustained  and 
an  undertaking  which  was  more  onerous,  though 
iheriff  without  intent  to  exceed  the  law,  was  void.^ 
such  a  statute,  however,  the  parties  may  agree  upon 
jrtaking  more  onerous  in  terms  than  is  provided  for 
'  such  an  arrangement  is  substantially  an  agreement 
irties,  it  may  be  sustained,  irrespective  of  the  fact 
was  an  intermediary  in  effecting  the  arrangement.* 

md  of  several.'] —  It  is  not  good  practice  to  embody 
akings  in  one  instrument  unless  expressly  author- 

e  undertaking  for  several  purposes  is  not  invalid 
id  may  be  construed  and  enforced  distributively ; 
sufficient  reasons  of  convenience  is  permissible.® 

y  undertaking.'] — In  a  case  where  an  undertak- 
be  absolutely  exacted,  it  may  be  given  by  consent 

Bnicker,  26  Misc.  594,  66  N.  Y.  Supp.  767,  the  court  refused 
jection  by  sureties  that  the  bond  was  broader  than  the  terms 
quired. 

Stat.  286,  i  60;  repealed,  L.  1802,  chap.  686;  Benedict  v, 

66  Am.  Dec.  333. 
ia,ny  American  statutes.    23  Hen.  VII.,  chap.  8. 
lenthal,  80  N.  Y.  202,  207  {dictum), 

denthal,  80  N.  Y.  202    (undertaking  on  arrest) ;  Lester  17. 
DiT.  216,  40  N.  Y.  Supp.  436  (affiliation  bond). 
,  84  N.  Y.  223. 

ractice  and  in  accordance  with  the  result  of  the  authorities, 
laron  (Cal.),  9  Pac.  Rep.  187,  qualifying  People  v.  Center, 
coran  v,  Desmond,  (Cal.  1886),  11  Pac.  Rep.  815. 
am  Heating  Co.  v,  Sloteman  (Wis.  1886),  30  N.  W.  Rep. 
held  that  under  a  statute  authorizing  several  orders  to  be 
f  one  appeal,  with  one  undertaking,  if  the  judge  or  court 

of  the  imdertaking  without  qualification,  he  cannot  after- 

one  of  the  orders  from  the  appeal,  on  the  ground  that  the 
d,  only  with  reference  to  the  others.     If  misled  he  should 

the  order  fixing  the  amount. 
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as  a  condition  of  the  concession  by  the  party,  or  the 
the  court,  of  something  to  which  the  one  giving  it  is 
as  of  right ^® 

7.  Interchangeahleness  of  <emw.] — If  a  bond  ha 
when  the  form  should  have  been  that  of  an  nnderta 
undertaking  when  a  bond  should  have  been  given/^ 
does  not  exonerate  an  obligor  if  the  object  of  the 
obtained,  and  the  requirement  of  the  statute  is  deemi 

8.  Ancillary   character  of  the  ohligation.l — An 
tlie  object  of  which  is  to  secure  the  payment  of  a  suit 
established,  is  an  incident  to  the  judgment  subseqi 
cred,  and  passes  by  an  assifmment,  and  is  bound  by  a: 
which  binds  the  judgment.** 

It  is,  however,  an  additional  security,  and  although 
a  successful  impeachment  of  the  validity  of  the  j 
with  payment  or  other  substantial  satisfaction  of  tl 
it  does  not,  if  the  e\''ent  expressed  as  the  condition 
with  the  discharge  of  the  judgment-debtor  in  banki 
Bolvency.^^ 

lOCandee  i'.  Wilcox,  26  Ilun,  660  (undertaking  given  as  con 
allowed  to  retain  an  injunction). 

Eder  f.  Giidcrsleeve,  85  Hun,  411,  32  N.  Y.  Supp.  1056;  a 
672   (as  condition  of  denial  of  proceedings  to  punish  for  a  con 

Whether  the  order  be  actually  entered  by  the  party  favored 
Eder  r.  Cildersleeve,  supra. 

iiSchorcppe  f.  Gordon,  29  Minn.  307  (approving  Clark  r.  B 
135);  Canlield  r.  Bates,  13  Cal.  606  (instrument  purporting 
on  appeal  containing  words  of  obligation  and  having  a  scro! 
name  of  one  of  the  two  nigncrs,  who  contemporaneously  verif 
ment  as  their  bond  —  held  the  bond  of  both  and  a  substant 
with  the  statute  requiring  a  written  undertaking.  The  court 
all  our  statutes  together  their  obvious  design  was  to  j)ut  an  \ 
the  same  footing  us  a  bond"). 

Martin  v.  Bolenbaugh,  13  Gin.  Wkly.  L.  Bui.  217.  (Bond  t 
oflif-er,  instead  of  undertaking,  binds  surety  if  not  against  '. 
accomplished  the  purpose.) 

12  Dodge  V.  St.  John,  96  N.  Y.  260  (bond  given  without  a  pej 
Fawkner  r.   Baden,   89   Ind.   587    (an   undertaking  in   reple'^ 

penal  bond,  as  required.     The  court  held  it  error  to  dismiss 
this  mistake).     "The  undcriaking  being  ample  security  is  a  M 
pliance  with  the  law."     Judgment  reversed, 
s.  p.,  Bugle  r;.  Mvers,  59  Ind.  73. 

13  N.  Y.   Stat.  Constr.  Law,  §   16. 

14  Wehle  V.  Spellman.  75  N.  Y.  5S5  (in  this  case  an  undertaki 

15  Wilson  V,  Field,  27  Ilun,  46;  s.  p.,  Frusin  t;.  Brown,  45  '. 
Rep.  629. 
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-  The  practice  is  to  entitle  an  undertaking  in  the 
h  it  is  given,  in  the  same  manner  as  an  affidavit  or 
r  purpose  of  identification  with  the  cause. 
y  of  the  instrument  is  not  affected  by  the  lack  of 
ody  of  it  affords  a  sufficient  identification.^® 

5.] —  The  object  of  the  recitals  in  an  undertaking, 
is  to  express  the  precise  intent  of  the  parties/^  and 
i  deration  upon  which  it  is  made,  and  no  other  state- 
deration  is  necessary.^®  The  recitals  should,  there- 
ully  drawn, 

age  of  well  drawn  recitals  is  that  on  the  one  hand 
re  to  define  and  limit  the  liability  of  the  sureties, 
ther  they  are  conclusive  on  the  sureties,  when  it  is 
*orce  the  undertaking  after  it  has  served  its  pur- 

in  whose  favor  an  undertaking  is  given  is  entitled 
i  recitals  for  this  purpose.^^ 

e  in  recital.'] —  If  the  essential  part  of  the  under- 
[uired  by  the  Code,  is  present,  a  mistake  in  the  re- 
affect  its  validity.*^ 

r.  Clendenning,  24  Ind.  439,  omission  of  name  of  court  was 
ite;  and  see  Robertson  v.  Moorer,  26  Tex.  428. 

this  volume.     That  the  undertaking  is  to  be  construed  in 
ute  also,  see  Cook  v.  Freudenthal,  80  N.  Y.  202. 
hoxit  such  recitals,  the  instrument  may  be  enforced  against 
extrinsic  evidence  of  those  facts.    Dore  r.  Covey,  13  Cal.  502; 
tt,  13  id,  588. 

hi  ting,  63  Cal.  538  (ownership  of  property,  recited  in  under- 
luient). 
vmir  39  Ind.  250.     (Value  of  property  recited  in  undertaking 

i,  etc.,  r.  O'Rourk,  34  Hun,  349  (relation  of  husband  and  wife 

taking  for  support  of  wife  by  husband). 

eilj,  88  N.  Y.  285    (recital  sufficient  proof  of  due  issue  of 

Rockaway  Beach  Pier  Co.,  8  Fed.  Rep.  94  (estoppel  as  to 
ttacbment,  by  recital  in  stipulation  for  release). 
^ehle,  13  Abb.  N.  C.  478  (describing  judgment  by  wrong  date, 
to  the  intended  stay,  and  to  entitle  the  party  to  disregard  it). 
Lwo  appeals  the  undertaking  only  referred  to  "such  appeal," 
led  by  the  court,  as  useless  for  either.  Eddy  v.  Van  Ness 
t  Pac,  Rep.  116. 

ttf^rson,  1  Abb.  Pr.  248.  The  undertaking  here  was  dated 
ecited  an  affidavit  made  by  plaintiff;  the  only  affidavit  in 
nde  on  the  13th,  by  a  person  not  plaintiff.  Held,  that  the 
I  good,  and  motion  to  vacate  proceedings  for  claim  and  dc- 
il  property,  denied. 
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Abbott's  pbacticb  and  fobms. 


12*  Who  may  be  sureiiea.'] — In  New  York  the 
is  that  the  surety  must  be  a  resident^  of  the  State^ 
holder  or  freeholder."    An  attorney  is  disqualified.^ 

'^  Householder "  includes  one  who  rents^  as  well 
owns ;  and  is  held  not  to  require  a  dwelling-house.** 

**  Freeholder  "  requires  the  present  seisin  or  posse 
by  virtue  of  an  estate  of  freehold." 

Sureties  not  thus  qualified  may  be  rejected,  but  if 
to  they  may  be  held  liable. 

The  same  person  may  be  surety  on  several  undertal 
given  in  the  same  cause  at  the  same  time,  the  questi 
of  sufficiency  of  his  justification  only.^* 

A  married  woman  is  not  absolutely  disqualified 
her  undertaking,  if  accepted  in  the  discretion  of  th« 


Paul  V.  Cragnas  (Nev.  1900),  59  Pac.  S57,  47  L.  R.  A.  I 
mistake  in  referring  to  order  by  wrong  date,  where  order 
identified.) 

Swain  v.  Graves,  8  Cal.  549  (misuBe  of  "plaintiff"  for  "i 
regarded,  In  action  on  injunction). 

Fuller  V.  Wright,  59  Ind.  333  (naming  wrong  court,  disreg 
on  undertaking). 

Stillings  c.  Porter,  22  Kans.  17  (omission  to  mention  a 
disregarded  in  action  on  undertaking). 

22  In  Smith  v.  Chicago  ft  N.  W.  R.  K.  Co.,  19  Wis.  89,  this 
the  statute  as  to  arrest,  was  extended  by  the  court  by  analog; 

23  N.  Y.  Code  av.  Pro.,  H  812,  679. 
23a  See  ante,  p.  26. 

24  It  has  been  held  to  include  one  who  rents  and  occupies  w 
an  office  for  business  purposes.  Somerset,  etc..  Say.  Bank  r.  I 
Pr.  323.    So  of  the  tenant  of  a  mill.    Delamater  «.  Byrne,  59 

And  under  the  exemption  laws,  which  however  may  bear  f 
struction,  ceasing  to  keep  house,  and  storing  one's  goods,  is  n< 
cessation  of  housekeeping.    Griffin  v,  Sutherland,  it  Barb.  456. 

Edward  Livingstones  definition  is,  "one  who  occupies  a  ho 
one,  in  which  he  habitually  dwells,"  to  which  he  adds  the  follow 

I.  It  is  not  necessary  that  the  dwelling  place  should  eith< 
hired;  an  occupant  at  sufferance,  or  in  his  own  wrong,  coi 
definition. 

II.  By  employing  the  word  "dwells,"  in  the  definition,  it 
exclude  a  sojourner  or  guest.  The  occupant  must  be  provided 
table,  not  board  at  that  of  another.  - 

III.  The  dwelling  must  be  so  habitual  as  to  show  an  intent 
The  quality  of  householder  cannot  be  assumed  merely  for  i 
using  it  in  order  to  do  some  act  for  the  performance  of  which 
is  required  by  law,  with  the  intent  of  relinquishing  it  when 
attained.    2  Liy.  Works,  648. 

As  to  apartments,  etc.,  see  discussion  of  term  "  lodger,"  i 
Bank  of  Scotland,  45  L.  T.  R.  (N.  S.)  215;  Bradley  t?.  Bayl 
(N.  S.)    253. 

26  People  V.  Hynds,  30  N.  Y.  472 ;  People  e»  rel,  Shaw  r.  Sec 

20Bonesteel  v,  Oryis,  20  Wis.  646. 
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m  as  to  charge  her  separate  estate,"  unless  the  married 
et  in  force  has  dispensed  with  this  qualification  of  her 
;  power."    Husband  may  be  surety  on  wife's  bond.^ 

ety  compames.'] —  Statutes  are  of  general  adoption  sanc- 
i  convenient  resorjt  to  guaranty  or  surety  companies  for 
[  undertakings;  a  single  surety  company  suffices,  al- 
I  particular  statute  may  require  two  sureties.*^ 

Tiber  of  sureties.'] — Where  the  statute  merely  requires 
'  execution  by  one  surety  is  sufficient.*^  Where  it 
requires  more  than  one,  the  omission  to  give  the  re- 
nber  is  amendable  by  leave  of  court.®*  Where  two  or 
ms  execute  it,  the  undertaking  must  be  joint  and  sev- 

/y.] — Where  the  statute^  requires  a  specified  num- 
eties,  the  party  on  whose  behalf  the  security  is  given 
5ne  of  the  number .** 

cviion  by  party.] — A  general  requirement  that  a  party 
1  undertaking,  or  the  like,  is  not  construed  to  require 
te  in  it.^ 


of  Weldon,  2  Monthly  L.  Bvl.  27. 

^}ew  York  Act  has  done.    L.  18S4,  chap.  381. 

)f  Grove,  13  N.  Y.  Civ.  Pro.  Rep.  267. 

ode  Civ.  Pro.,  (  811,  as  amended  1886  and  1895;  Travis  v.  Travis, 

ode  Civ.  Pro.,  (811.  But  a  justice,  before  granting  a  provisional 
^  require  two  sureties,  if  individuals,  and  such  is  the  practice  in 
if  New  York.  See  Qoldmark  t*.  Magnolia  Metal  Co.,  28  App.  Div. 
.  Supp.  68;  Delamater  r.  Byrne,  57  How.  Pr.  170. 

Russell,  17  Neb.  201,  22  N.  W.  Rep.  455. 
mode  of  amending  see  p.  474,  para^aph  53  {below), 
V,  Pro.,  i  812.    But  this  provision  is  for  the  benefit  of  the  obligee, 

waived  by  him.    Denike  v.  Denike,  61  App.  Div.  492,  70  N.  Y. 

few  York,  in  the  case  of  undertaking^  on  appeal  to  the  Court  of 

>de  Civ.  Pro.,  (  1334),  and  undertakings  for  a  stay  as  matter  of 

leal  to  the  Appellate  Division  from  a  tinal  judgment  of  the  same 

>m  an  inferior  court.      (Id.  I  1355.) 

?.  Hasbrouck,  10  Abb.  N.  C.  407    (rev'd,  16  Wkly.  Dig.  308,  on 

it),  and  Nichols  v,  McLean,  98  N.  Y.  458,  hold  that  approval  by 

>es  not  cure  the  objection. 

ode  Civ.  Pro.,  (  811;  LeflSingwell  r.  Chave,  5  Bosw.  703,  10  Abb. 

How.  Pr.  54;  Drouelhat  r.  Rottner    (Oreg.  1886),  11  Pac.  Rep. 

I  under  statute  requiring  "  the  undertaking  of  the  appellant  with 

s  sureties").  ^ 

.  Johnson,  31  Ohio  St.  131;  Tissot  v.  Darling,  9  Cal.  278;  Curtis 


\- 


i66  Abbott's  p&Acnca  and  fokbcs. 

Where  execution  by  the  party  is  required,  executic 
authorized  agent^^^  is  enough.^    An  omission  of  execu 


■I 
I  party  may  be  supplied  by  amendment.^ 

j 

f  17.  Qualifications  of  sureties.'] — The  New  York 

quires  that  an  affidavit  of  each  surety  accompany  the  m\ 
I  to  the  eflFect  that  he  is  a  freeholder*^  or  householder 

State,  as  the  case  may  be,  and  that  he  is  a  resident** 

18.  \\ords  of  representation.'] — The  necessity  of  wc 
resentation  in  a  bond*^  binding  heirs,  etc.,  is  a  relic  of  t 

!  mon  law,  not  applicable  to  undertakings. 

I 

19.  Obligee.] — Under  a  statute  requiring  an  und( 
pay  the  adverse  party,  the  person  intended  should  be  de 
such  party ;  but  an  omission  to  do  so,  though  ground  f 
to  accept,  will  not  invalidate  it  if  it  be  accepted.*^ 

Undertakings  being  less  formal  than  bonds,  and  not 
it  appears  to  be  agreed  that  an  undertaking  in  favor 

0.  Richards,  9  Cal.  33  (under  statute  prescribing  execution  "ox 
the  appellant  **). 

Walker  r.  Williams,  88  N.  C.  7  ("on  his  behalf"). 

For  other  authorities  see  p.  26  of  this  volume. 

37  Unless  the  requirement  of  acknowledinnent  be  held  to  pred 

38  T&ge  26  of  this  volume,  note  93. 

In  an  action  by  a  foreign  republic  an  undertaking  for  arrest 
the  accredited  minister  of  plaintiff  in  his  official  name  is  soffictc 
of  Mexico  r,  Arangoiz,  5  Duer,  634. 

a»  Bellinger  t*.  Gardner,  2  Abb.  Pr.  441,  12  How.  Pr.  381  (d 
undertaking  of  arrest). 

8.  P.,  Langstaff  v.  Miles,  6  Mont.  554,  6  Pac.  Rep.  356   (un 
attachment ) . 
I  40 In  Auley  c.  Ostermann  (Wis.).  26  N.  W.  Rep.  658,  the  o 

far  as  to  exclude  the  bond  of  an  assignee  for  benefit  of  creditors 
in  evidence,  in  an  action  against  a  sheriff  for  levying  on  ass 
because  the  bond  omitted  to  state  that  a  surety  was  a  freeholder. 

41  N.  Y.  Code  Civ.  Pro.,  ft  811. 
'  42  Page  28  of  this  volume. 

48 Job  V.  Harlan,  13  Ohio  St.  485   ("adverse  party"  omitted) 
tr.  Gray,  59  Ind.  254  (not  in  terms  payable  to  any  one) ;  8.  p., 
:  V.  HulTsteller,  67  N.  C.  449. 

«  Where  the  statute  did  not  direct  to  whom  the  undertaking  si 

cuted,  an  undertaking  to  the  People  was  held  sufficient  to  preven 
ment  granted  on  it  from  bring  vacated.    Taaffe  r.  Rosenthal,  7  C 

8.  p.,  of  a  bond  to  an  oflRcer  of  the  court  instead  of  the  party. 
Weatherwsx.  9  Kans.  75;  Titus  v.  Fairchild,  49  N.  Y.  Super.  Ct. 

An  assignment  of  the  judgment  secured  by  the  undertaking  pu 
of  arlion  on  the  undertaking.  Burt  r.  Lustig,  42  N.  Y.  St.  Re 
187  N.  Y.  538. 


COMMON  F0EM8. XXV.    UNDERTAKINGS. 


457 


>rds  of  severance,  will  enure  in  favor  of  either  of  them 
irding  to  the  injury  or  other  contingency  contemplated.** 


obligaiion,'] — The  promissory  words  of  the  undertak- 
.  be  distinctly  expressed  to  cover  all  that  the  adverse 
ititled  to.  Thus  under  the  present  practice,  which  for- 
judgment  on  appeal  should  repeat  the  original  recovery, 
Bs  it  to  aflSrmance,  adding  costs,  etc.,  an  undertaking  to 
m  which  may  be  recovered  or  *'  directed  to  be  paid  by 
mce,"  will  not  be  accepted  as  satisfactory  security  for 
d  recovery.**^ 

le  principles  apply  in  respect  to  the  effect  of  departure 
tatute  in  respect  to  any  of  the  promissory  words,  as  are 
w,  in  respect  to  amount.*® 

ount.'] — If  the  statute  requiring  an  undertaking  neither 
uthorizes  the  court  or  judge  to  fix  a  pecuniary  limit  to 
ion,  an  undertaking  limited  by  a  sum  which  may  be  less 
demnity  required,  is  insufficient  to  sustain  a  provisional 
)r  a  stay,*®  founded  on  it.  This  insufficiency  is  amend- 
it  the  sureties  are  nevertheless  liable  if  the  undertaking 
purpose.^ 

Wise,  28  Cal.  639;  Alexander  !?.  Jacoby,  23  Ohio  St.  358;  Cun- 
;Vhite,  45  How.  Pr.  486. 
LB  to  bonds,  p.  28  of  this  volume. 

'.  Brown,  13  Abb.  N.  C.  481;  Hollister  i\  McNeill,  31  Hun,  629. 
ieker  r.  Bernard,  93  N.  Y.  "689,  holding  a  party  not  estopped  by 
ing  to  pay,  from  appealing  further. 

:aples  v,  Gokey,  34  Hun,  289  (sureties  held  liable  to  pay  judg- 
mance,  though  the  undertaking  omitted  to  bind  them  also  as  to 
of  dismissal). 

>)d€  Civ.  Pro.,  §  729,  "  a  bond  or  undertaking,  required  by  statute 
[>y  a  person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a 
is  sufficient,  if  it  conforms  substantially  to  the  form  therefor, 
'  the  statute,  and  does  not  vary  therefrom  to  the  prejudice  of  the 

party,  to  whom  or  for  whose  benefit  it  is  given.** 

prescribes  no  particular  form,  and  a  substantial  compliance  is 

Ipiscopal  Church  of  St.  Peter  v.  Varian,  28  Barb.  644;   Wilson 

How.  Pr.  369;  8.  P.,  Conklin  v.  Dutcher,  5  id,  386;   s.  o.,  less 

J  Rep.   (N.  S.)  49. 

'.  Carr,  34  Cal.  641    (attachment) ;   Deardoff  r.  Ulmer,  34  Ind. 

1). 

•ttrell,  59  Cal.  418  (undertaking  for  double  one  instalment  in- 
double  the  entire  amount). 

I  pen  t.  Stephenson,  18  Kans.  140,  holding  the  remedy  to  be  to 
ipel  additional  security. 

5,  paragraph  57,  and  note  79  thereto  {below). 
V.  Vance,  13  Ckl.  553. 


468  Abbott's  pbactice  and  fokbcb. 

If  a  statute  requiring  security  to  be  approved  by  tl 
judge,  does  not  indicate  the  amount,  it  is  implied  tha 
or  judge  shall  do  so.^^  And  where  the  statute  require 
or  a  judge  to  fix  the  amount,  the  approval  by  the  cou: 
of  an  undertaking  in  a  given  amount  is  a  sufficient  fix 

fi2 

sum. 

But  such  a  requirement  may  be  waived  by  the  parti 
dispensing  with  any  judicial  direction."  If  the  statui 
amount  either  directly  or  by  reference  to  the  actioi 
should  be  stated  in  the  undertaking,^  and  an  undertak 
to  a  less  sum  is  insufficient  to  sustain  the  proceeding  fou 

But  in  these  cases  also  the  sureties  are  liable  if  it 
purpose." 

An  undertaking  in  excess  of  a  sum  required  by  law  i 
the  excess,"  but  good  for  its  purpose.*^ 

22.  Construction  and  effect^] — For  the  purpose  of  he 
ties  liable  after  the  object  of  an  undertaking  has  be< 
these  instruments,  and  bonds  for  the  like  purposes,  ai 
construed,  without  implying  special  restrictions  which 
pressed;  and  are  regarded  as  contemplating  the  securi 
of  the  beneficiaries  against  default  on  the  part  of  any  o 
of  the  adverse  parties  who  are  within  the  general  design 
Lud  extending  to  litigation  on  appeal  in  another  court, 
the  first  result  below. 

Thus  an  undertaking  to  pay  "  all  costs  which  may  b< 
in  this  action,"  covers  costs  on  appeal." 

So  an  undertaking  to  pay  "  in  case  the  court  so  dire 
ing  to  any  order  that  may  be  mdde  herein,"  or,  "  as  the 
direct  by  order  in  this  action,"  becomes  operative  when 
is  terminated  by  a  final  judgment  requiring  payment 

51  Goldsmith  r.  Gilliland,  23  Fed.  Rep.  646. 
B2Dunseith  r.  Linke,  10  Daly,  363. 

53  Jolinson  t?.  Noonan,  16  Wise.  687,  722. 

54  Harris  v,  Bennett,  3  Code  Rep.  23. 

Omission  of  the  word  '•  thousand  "  held  not  to  vitiate.     Fran 
44  Cal.  IfiS. 

wTnieblood  f.  Knox,  73  Ind.  310;  Carver  v.  Carver,  77  id. 
Covev,  13  Cal.  502. 

56  Post  i\  Doremus,  60  N.  Y.  371. 

57  N.  C.  Gold  Co.  V.  N.  C.  Ore  Co.,  79  N.  C.  48  (undertaking  wi 
Zoller  V.  McDonald,  23  Cnl.  136. 

Unless  obnoxious  to  the  rule  as  to  obligations  colore  offloii. 
aioners  of  Charities  r.  Hammill,  33  Hun,  348. 

58 Hendricks  r.  Carson,  07  Ind.  245   (so  holding  in  action  agaii 
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\  the  first  judgment,  nor  merged  thereby ;  nor  by  a  judg- 
ssing  the  complaint,  if  followed  by  a  reversal  and  final 
or  payment." 

idertaking  to  pay  a  judgment  in  favor  of  two,  if  it, 
rt  thereof,  be  affirmed,"  binds  the  sureties,  if  the  judg- 
rmed  as  to  one  appellant,  but  reversed  as  to  the  other.^ 
undertaking  reciting  an  action  against  two  and  engag- 
payment  by  one  of  any  judgment  plaintiff  shall  re- 
n,  without  restriction  as  to  whether  the  judgment  must 
both,  or  which  binds  the  sureties  for  payment  of  any 
ecovered  against  either,***  Or  both  together,  or  against 
ly  on  default  by  one  and  litigation  by  the  other.^  And 
principal  in  the  obligation  defeats  recovery  as  against 
I  obligation  stands  as  security  for  a  recowry  by  default 
co-defendant® 

1  on  an  undertaking  is  an  action  on  a  contract  so  as  to 
interposition  of  counterclaims.®* 

upon  an  undertaking  given  on  a  further  appeal  (to  the 
ppeals)  succeed  to  no  right  against  the  sureties  on  the 
5  on  the  first  appeal  (to  the  Appellate  Division),  al- 
former  pay  the  judgment  and  take  an  assignment.^ 

ature.'] — Partners    should    sign    in    their   individual 
the  firm  name.^    Agents  or  attorneys  should  sign  their 
names,  adding  their  own,  as  A.  B.,  by  C.  D.^ 
n  signature  are  amendable.® 

Kniea,   102  N.  Y.  377,  7  N.  E.  Rep.   181,  5  East.   Rep.  671; 
Cooper,  70  App.  Div.  124,  74  N.  Y.  Siipp.  1116. 
;.  Morgan,  4  Abb.  Pr.  (N.  S.)  249;  s.  c,  3  Keyes,  636;  36  How. 
,  17  How.  Pr.  394. 

Dyer,  123  Mass.  363  (bond).  Otherwise  where  a  new  party  was 
Id,,  and  cases  cited.  . 

V.  Brown,  121  Mass.  516   (bond).  * 

pare,  to  the  contrary,  Secrest  v.  Barbee,  17  Ohio  St.  425,  holding 
I  undertaking  is  given  to  obtain  a  second  trial  by  tae  only  party 
ch  second  trial,  which  in  its  terms  purports  to  bind  the  makers 
le  judgment  which  may  be  rendered  against  all  the  defendants, 
pon  such  second  trial,  its  legal  effect  is  to  render  the  makers 
T  such  judgment  as  may  be  rendered  against  the  party  taking 
lal;  and  if  such  trial  results  in  his  favor,  no  liability  arises  on 

F.  Miller,  78  Hun,  18,  28  N.  Y.  Supp.  1159. 

r  V.  Ooakley,  133  N.  Y.  506,  28  Abb.  N.  C.  409,  45  St.  Rep.  882. 

iture  in  the  firm  name  is  binding  against  a  partner  who  directed 

)f  the  undertaking  so  signed.     Cockroft  v.  Claflin,  64  Barb.  464. 

R.  Co.  r.  Clark,  23  Fla.  308. 

,  paragraph  61,  and  note  60  thereto. 


460  Abbott's  practice  aitd  fobms. 

24.  Bides  comnum  to  undertakings  and  bonds.} —  Tin 
are  subject  to  the  rules  stated  in  the  article  on  Bonds, 
power  of  the  court  to  require  one  to  be  given  as  the  co 
granting  a  discretionary  order  or  judgment  ;••  the  duty 
practicing  attorney  or  counsel  when  offered  as  a  surety^* 
of  record,  at  least  if  the  fact  be  admitted  or  8ho\\Ti  by  j 
the  necessity  and  effect  of  words  of  joint  and  several  obi 
the  giving  of  oral  authority  to  fill  blanks  after  executi 
the  precaution  to  be  taken  by  one  who  does  not  intend  t< 
unless  others  signJ* 

25.  Acknowledgment'] — The  signers  must  prove  oi 
edge  the  undertaking  in  the  mode  required  for  a  deed 

An  acknowledgment  taken  before  the  attorney  in 
after  he  is  retained  as  such,  is  ineffective^* 

II.    EX  PAKTE  JUSTIFICATION. 

26.  Modes  of  justification.'] —  In  different  jurisdicti 
ent  modes  prevail.  In  some,  simple  approval  of  the  judg 
upon  his  personal  knowledge,  or  such  inquiry  as  he  ma; 
make,  is  enough.  The  practice  below  stated  (paragraph 
is  the  strict  system  prescribed  in  New  York,  consisting 
oral  affidavit  of  the  sureties  to  their  qualifications,  befo 
dertaking  is  given  followed  by  a  formal  approval  by  t 
then  notice  of  exception  if  they  are  not  acceptable  to  the 
and  followed  by  examination  under  oath,  and  decision  o; 
or  judge  based  on  the  facts  disclosed  by  the  examinat 
rules  stated  here,  however,  will  afford  incidentally  a  gui< 
which  control  in  any  of  the  simpler  or  laxer  methods  w 
precautions  are  not  deemed  necessary. 

00  Page  25  of  this  volume.  Prader  r.  Purkett,  13  Cal.  688  ( 
on  issue  of  a  restraining  order). 

70  Page  26  of  this  volume.    Gilbank  r.  Stephenson,  30  Wis.  155. 

Ti  In  Cothren  v.  Connaughton,  24  Wis.  134,  the  court,  when  t 
was  made  as  ground  for  dismissing  an  appeal,  refused  to  take  ju 
of  the  fact  that  he  was  an  attorney. 

72  Page  27  of  this  volume. 

73  Page  32  of  this  volume,  and  see  Herig  v,  Nougaret,  7  Ohio  St. 
V,  Hunt,  23  Ohio  St.  255. 

74  Page  32  of  this  volume,  and  see  Grimwood  r.  Wilson,  66  He 
Hessell  t.  Johnson  (Mich.  1886),  30  N.  W.  Rep.  209;  Johnson  c. 
9  Kans.  75. 

75  N.  Y.  Code  Civ.  Pro.,  §  810;  N.  Y.  Gen.  Rule  No.  5. 

76  Bliss  v.  Molter,  8  Abb.  N.  C.  241,  58  How.  Pr.  112. 
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mibining  sureties  in  lesser  sums.l — Where  the  penalty 
^  or  twice  the  sum  in  the  undertaking  is  $5,000  or  up- 
tTew  York  statute  gives  the  court  or  judge  a  discretion 
3  sum  in  which  a  surety  is  required  to  justify,  to  be 
r  the  justification  of  two  or  more  sureties,  each  in  a 
I.  But  in  that  case  a  surety  cannot  justify  in  a  sum 
5,000,  that  is,  must  show  that  he  is  worth  at  least 
id  where  two  or  more  sureties  are  required  by  law  to 
same  person  cannot  so  contribute  to  make  up  the  sum 
an  one  of  them."^ 


ly's  affidavit  of  sufficiency. '\ — A  bond  or  undertaking, 
case  where  it  is  otherwise  expressly  prescribed  by  law, 
Lccompanied  with  the  affidavit  of  each  surety  (or,  if 
'  a  party  without  a  surety,  then  the  affidavit  of  the 
oined  thereto,  to  the  effect,  that  he  is  a  resident  of,  and 
er  or  a  freeholder  within,  the  State,  and  is  worth  the 
be  bond,  or  twice  the  sum  specified  in  the  undertaking, 
debts  and  liabilities  which  he  owes  or  has  incurred,  and 
property  exempt  by  law  from  levy  and  sale  under  an 


le  Civ.  Pro.,  §  813. 

.  Annett,  1  Dem.  171;  Matter  of  Thompson,  19  N.  Y.  St.  Rep.  900. 
sureties  are  required,  unless  each  of  them  justifies  in  the  full 
lenalty  must  be  twice  made  up,  t.  e.,  by  one  who  is  sufficient  by 
wo  or  more  others,  who  united  are  sufficient,  or  by  two  distinct 
IS,  each  being  worth  in  combination  the  full  penalty.  Est.  of 
nthly  L.  Bui.  32. 
le  Civ.  Pro.,  §  812. 

an  appeal  to  the  Appellate  Division  must  justify  in  double  the 
i  judgment  and  costs. 

K  Cottrell,  13  How.  Pr.  461,  denying  motion  to  enter  judgment 
1  appeal.") 

s  to  an  undertaking  on  appeal  need  not  justify  in  precisely 
ount  of  the  bond,  but  the  amount  may  be  greater.  Hill  v.  Burke, 
(The  affidavit  here  stated  that  each  surety  was  worth  more 
he  amount  of  the  judgment  appealed  from.  This  is  no  defense  to 
:he  undertaking.) 

ion  by  a  surety  that  he  holds  property  worth  double  the  amount 
aking,  but  merely  as  security  in  case  he  be  called  upon  to  pay 
ng,  is  insufficient.     Pfeiffer  v.  Campbell,  N.  Y.  Daily  Reg.,  June 

sufficiency  of  bail  on  arrest  is  dispensed  with  by  N.  Y.  Code 
rO,  but  the  sheriff  may  require  examination  by  the  officer  taking 
snt.  Id.  So  of  bail  on  attachment  for  contempt.  N.  Y.  Code 
t77.  As  to  bail  in  the  City  Court  of  New  York,  there  are  special 
marine  causes.    Id.,  §  3180. 
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The  omission  of  the  allegation  of  being  worth  twice  ti 
etc.,  is  fatal;  ^  but  the  omission  may  be  allowed  to  b 
amendment*^ 

It  is  not  necessary  for  the  affidavit  to  all^;e  that  th< 
not  an  attorney  or  officer  incapacitated  from  being  suret 

The  affidavits  of  the  sureties  must  be  subjoined  to  a 
the  same  time  as  the  undertaking.^  An  affidavit  of  ai 
son,  as  to  the  pecuniary  reputation  of  the  surety,  is  no 
cepted  in  lieu  of  the  affidavit  of  the  surety.®* 

29  Necessity  for  approval,] — The  general  rule  is  thi 
or  undertaking  '  must  be  approved  by  the  court,  before 
proceeding  is  taken,  or  a  judge  thereof^  or  the  judge  be: 
the  proceeding  is  taken.** 

There  are  exceptions  to  the  statute  in  the  case  of  the 
ings  of  bail,"  and  undertakings  of  claim  and  delivery ,* 
to  be  approved  by  the  sheriff,  and  undertakings  on  ap] 
Court  of  Appeals  and  the  Appellate  Division  which  do  i 
approval  unless  the  sureties  are  excepted  to«^ 

30.  —  hy  clerk.l — A  statute  requiring  a  bond  or  ui 
to  be  approved  by  the  clerk  has  been  deemed  to  impos 
ministerial  or  clerical  duty^  of  seeing  that  the  instrum 
and  complete  in  form ;  though  it  would  be  otherwise  of 
ment  to  give  security  approved  by  the  clerk,**  because 
to  the  substance  of  the  protection  to  be  given. 

TO  Lytle  f?.  Lytle,  90  N.  C.  647. 

50  People  ex  rel.  BoyUlon  r.  Tarbell,  17  How.  Pr.  120. 

51  Holcombe  r.  Teal,  4  Oreg.  352. 

saN.  Y.  Code  Civ.  Pro.,  %  812;  Van  Werel  c.  Van  Wezel,  8  Paige 
■on  v.  Mahatfey,  6  Oreg.  412. 

85  Morphew  v,  Tatem,  89  N.  C.  183 ;  Harshaw  r.  McDowell,  Id., 
84  N.  Y.  Code  Civ.  Pro.,  §  812. 

86  N.  Y.  Code  Civ.  Pro.,  %  676. 

86  N.  Y.  Code  Civ.  Pro.,  %  1699,  applied  in  Behr  c.  Hall,  2  Month 

87  N.  Y.  Cdde  Civ.  Pro.,  %%  1335,  1361. 

SB  Daniels  v.  Miller,  8  Colo.  542,  9  Pac.  Rep.  18. 

Where  the  parties  had  fulfilled  their  duty,  the  failure  of  an  offioi 
justification  was  held  not  to  invalidate  the  undertaking,  in  St. 
R.  R.  Co.  V.  Wilder,  17  Kans.  239. 

Where  an  undertaking  was  approved  by  clerk  of  commlsaionc 
should  have  been  by  the  county  clerk,  a  new  undertaking  was  al 
filed,  in  St.  Joseph,  etc.,  R.  R.  Co.  v.  Orr,  8  Kans.  419. 

89  McLaren  c.  Charrier,  6  Paige,  530. 

N.  Y.  Gen.  Rule  No.  5  provides  that  "whenever  a  justice  or 
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/  court  or  judge  ex  paHeJ] — ^A  statute  or  rule  of  court 
pproval  of  a  bond  or  undertaking  by  a  court  of  record, 
f  such  a  court,**  imposes  a  judicial  duty.  The  court  or 
t  a  mere  clerk  of  the  files.  Such  a  statute  is  to  be  un- 
meaning that  the  party  must  obtain  judicial  approval 
!ts  on  the  fact  of  having  given  security.  The  duty  of 
•  judge  depends  on  the  same  principles  as  where  other 
;  are  made  on  written  proofs,  or  on  production  of  a  wit- 
case  may  be.  Adequate  evidence  makes  it  the  duty  of 
act ;  but  what  appears  on  the  face  of  the  papers  is  not 
the  testimony  or  the  witness  may  be  scanned,  and  the 
jroval  depends  on  conviction  of  the  suflBciency  of  the 
enca 

ust  here,  as  in  every  other  case,  act  on  the  evidence  be- 
ad not  on  personal  knowledge  of  facts  of  which  he  can- 
licial  notice,  nor  on  private  reasons.®^ 
ich  a  statute  or  rule  of  court,  approval  is  essential,®^ 
waived,  which  may  be  done  by  an  agreement  to  accept 


he  security  to  be  given  in  any  case,  or  reports  upon  its  suffi- 
W  be  his  duty  to  require  personal  sureties  to  justify,  or,  if  the 
h1  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of  the 
real  estate/' 

>de  Crim.  Pro.,  $  851,  which  requires  an  undertaking  on  appeal 
kI  by  the  magistrate,  the  Court  of  Sessions  have  not  power  to 
undertaking  in  place  of  a  defective  one.     Ramsey  t;.  Childs,  34 

r.  Moschowitz,  48  How.  Pr.  451  (holding  it  error  for  a  city  dis; 
Ige  to  reject  a 'surety  who  had  duly  justified,  because  of  a  private 
le  was  unfit). 

Southworth,  6  Barb.  173,  1  Code  Rep.  00. 

)rew,  11  Minn.  408,  holding  even  that  an  action  would  not  lie 
irtaking  because  not  having  been  approved,  the  attachment  issued 
give  jurisdiction.  But  this  goes  too  far.  The  objection  does  not 
eties,  if  the  process  for  which  the  undertaking  was  signed  was 
he  faith  of  it.  Bennett  v.  Mulry,  6  Misc.  304,  20  N.  Y.  Supp.  790. 
the  judge  or  court  in  administering  the  oath,  held  not  approval, 
Bouton,  9  Daly,  25.  Issuing  process  on  the  undertaking,  held 
approval,  in  Levi  f.  Darling,  28  Ind.  497. 

in  a  case  on  appeal,  that  a  bond  had  been  filed  and  approved, 
aiver  of  the  right  to  object  to  the  sureties,  in  Hancock  t?.  Bram- 
393. 

record  was  that  the  bond  was  neither  approved  nor  disapproved, 
d  that  the  sureties  were  sufficient,  but  that  the  court  expressed  no 

that  the  statute  was  satisfied  sufficiently  to  give  jurisdiction, 
^fner  (Mass.  1886),  3  New  Engl.  Rep.  195. 
ras  implied  on  silent  record,  in  Silver  r.  Ladd,  6  Wall.  440. 
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without  justification.^     An  omission  to  obtain  appn 
allowed  to  be  supplied  by  amendment,^ 

The  presumptions  are  all  in  support  of  the  proprie 
of  a  judge  who  has  approved  such  a  security.^ 

32.  —  not  to  he  delegated.^ — This  judicial  functi^ 
delegated  to  the  clerk  as  such;^  but  the  court, ^"^  as  c 
from  a  judge  out  of  court,  has  power  to  refer  the  q 
rt'foree  (and  tlie  clerk  may  act  as  referee  when  not  ] 
law^). 

33.  Certificate  of  approval.'] —  The  certificate  of  aj 
be  indorsed  upon  the  bond  or  undertaking.'*^®  It  is  usuj 
by  the  judge  presiding.  But  unless  his  signature  is 
(piired  (as  in  Xew  York)  an  approval  by  the  court  i 
fhown  prima  facie  by  a  statement  of  approval,  indors 
written  by  the  clerk  in  open  court,  because  the  dire 
court  may  be  presumed.^ 

The  certificate  of  ai)proval  need  not  recite  the  qua 
they  appear  in  the  affidavits*  If  they  do  not,  it  oug 
granted. 

o^Cop^ill  V.  Decker,  4  Hun,  625,  67  Barb.  211. 

I'luler  a  statute  providing  that  security  might  be  waived  by  ■« 
hrld,  that  tlie  appellee's  counsel's  signature  oif  the  case  settled 
not  waive  lack  of  justification  in  the  undertaking  given  on  t 
app«-llant.     McMillan  v.  Nye,  90  N.  C.  11. 

w  Reach  V.  Soutliworth,  6  Barb.  173,  1  Code  Rep.  99.     Augr; 
4  Monthly  L.  Bui.  GO    (allowing  amendment,  to  defeat  motioi 
.junction)  ;  and  see  paragraph  51,  p.  473  {below), 

85.]orome  r.  McCarter,  21  Wall.  17. 

or.  So  held  under  U.  S.  R.  S.,  §  1000,  requiring  a  judge  or  jv 
cit.it  ion  on  a  writ  of  error,  to  "  take  good  and  sufficient  securit 
Edrinirton,  96  U.  S.  724;  National  Bank  v.  Omaha,  Id.,  737;  1 
3  Tfow.  (U.  S.)  534;  Villabolos  V,  U.  S.,  6  id.  81;  Chaflfee  v.  1 
20«. 

07  X.  Y.  Code  Civ.  Pro.,  §  827  and  $  1015,  last  clause. 

0^^  As  in  case  of  clerks,  deputies,  and  assistants  in  courts  of 
York  and  Kings  counties,     /d.,  $  90. 

OON.  Y.  Code  Civ.  Pro.,  §  812. 

An  indorsement  of  approval  on  the  outer  one  of  several  un< 
tened  together,  held  (in  an  action  on  the  undertakings),  pre 
plicable  to  all.     Hooker  v.  Townsend,  1  How.  Pr.  (N.  8.)  107. 

Where  tlie  law  does  not  require  approval  or  allowance  to  be 
the  instrument,  or  otherwise,  in  any  particular  form,  a  reciti 
granted  thereon,  that  the  bond  has  been  approved,  is  enough, 
may,  if  desired,  allow  an  indorsement  of  approval  to  be  made 
Anderson  r.  Kanawha  Coal  Co.,  12  W.  Va.  520. 

1  U.  S.  V.  Evans,  1  Crim.  L.  ISLig.  600,  604;  s.  c,  12  Chic,  Le 

2Coithe  V.  Crane,  1  Barb.  Ch.  21. 

Omission  to  indorse  does  not  necessarilv  discharge  the  sun 
Hays,  2  Oreg.  314;  GrifTin  V.  Wallace,  66  Ind.  410. 
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ling  the  approval'] — The  court  has  power  to  vacate 
when  it  is  found  to  have  been  obtained  by  fraud  upon 
nd  may  even  refuse  to  accept  a  new  security.* 

III.    FILING  AND  SERVING. 

7.] — ^It  seems  to  be  a  sound  general  principle  that  an 
or  bond  given  as  a  condition  of  taking  any  legal  pro- 
uld  be  filed  with  the  clerk  of  the  court  requiring  it, 
wise  directed.**  In  drawing  an  order  for  the  giving  of 
ay  be  better  to  prescribe  the  filing,  if  this  is  intended, 
rescribed,  is  a  good  delivery,®  and  an  undertaking  re- 
tatute  to  be  filed  is  not  completely  executed  until  so 
while  it  may  assure  the  preservation  of  the  security, 
irrass  the  proving  of  it,  in  an  action  on  it,  without  the 


0  the  clerk,  but  omitting  to  send  his  fee  for  filing,  for 

1  he  refuses  to  file  it,  is  not  effectual  as  filing.® 

ew  York  statute,^^  a  bond  or  undertaking  required  to 

i\  indorsed  does  not  amount  to  authentication  of  execution  by 
inied  as  a  surety  in  the  body  of  the  instrument,  but  has  not 
r.  Albright,  31  Ohio  St.  33. 

o.  V,  Schutte,  100  U.  S.  644  (bond  in  which  "  purchasable  sure- 
by  pretext  of  having  had  assets  temporarily  transferred  to  them 

acaiur  and  refusal  here  was  by  the  appellate  court,  but  there 
bt  that  the  court  imposed  upon,  though  it  be  the  court  below, 
he  same  power,  at  least  before  the  case  has  gone  before  the  ap- 
}r  afterwards  by  its  leave, 
hitiock,   15  Abb.  Pr.  419    (filing  implied  in  a  requirement  to 

rescribed  by  N.  Y.  Code  Civ.  Pro.,  §  816   (as  to  all  bonds  re- 
Code). 
Ohm,  23  Cal.  268   (averment  of  filing,  a  sufficient  averment  of 

ey,  13  «f.  602,  509  (evidence  of  filing,  etc.,  and  actual  stay, 
nee  of  delivery). 

el.  k  H.  Canal  Co.,  29  N.  Y.  634  (holding  that  the  filing  of  a 
county  clerk  for  payment  of  damages  assessed,  was  a  sumcieai 
reof  by  the  plaintiff"  to  entitle  it  to  be  received  in  evidence  in  an 
the  company  for  damages  to  land,  although  the  statute  did  not 

of  a  copy  is  often  required  in  addition,  as  in  case  of  provisional 

ftgnas  (Nev.,  1900),  59  Pac.  Rep.  857,  47  L.  R.  A.  540. 
Robbins,  7  Wkly.  Gin.  L.  Bui.  74,  citing  Van  Alstyne  v.  Com- 
4  Abb.  Ct.  App.  Dec.  449. 

irrel,  60  Cal.  280;  and  see  paragraph  6,  p.  56  of  this  volume, 
en  incomplete,  and  withdrawing  to  complete  the  execution,  noi 
V.  Reeves,  85  N.  C.  594. 
le  Civ.  Pro.,  fiS  816,  1307. 

80 
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be  given  by  the  Code  of  Civil  Procedure,  must  be  fil 
clerk  of  the  court ;  except  where  in  a  special  case  a  diflF 
sition  thereof  is  directed  by  the  court  or  prescribed  i 
of  Civil  Procedure, 

And,  except  when  otherwise  provided  by  law,  it  is 
the  attorney  presenting  or  procuring  such  a  bond  or  ii 
to  forthwith  file  it  with  the  proper  clerk,  and  in  case 
be  so  filed,  the  opposite  party  is  at  liberty  to  move  the 
cate  the  proceedings  as  if  no  bond  or  undertaking  had  I 

The  clerk  is  required  by  a  general  rule  in  New  Yori 
index  of  all  such  securities  filed  with  him,  stating  the  d 
ing  each.** 

Omission  to  file  does  not  impair  the  right  of  actioi 
Btrument,*^  if  it  has  been  used  as  the  basis  of  a  court 

36.  Tardy  filing.'] — Where  there  has  been  a  failu 
bond  or  undertaking  within  the  prescribed  time,  tl 
should  be  supplied  by  a  subsequent  filing,  in  order  t< 
any  motion  to  vacate  the  proceedings  for  such  failure ; 
in  those  cases  mentioned  in  the  next  paragraph,  such 
will  generally  suffice,  and  may  save  costs  of  such  a  n 
after  it  has  been  noticed,  provided  prompt  notice  of  s\ 
given  to  the  moving  party,  and  a  waiver  of  the  motion 

37.  Belief  from  neglect  to  file.'] — Except  in  those 
the  filing  of  security  is  a  condition  without  which  t\\\ 
not  acquire  jurisdiction,  a  party  having  neglected  tc 
quired  undertaking,**^  or  who  has  given  one  which  is  < 
lacks  proper  authentication  or  sureties'  affidavits  of  s 

n  N.  Y.  Gen.  Rule  No.  4. 

12  N.  Y.  Gen.  Rule  No.  7. 

13  Smith  V,  Meepan,  122  Mass.  6  (sustaining  action,  though  be 
attachment  was  not  filed  within  ten  days  after  approval,  as  r€ 
statute). 

H  Lcflingwell  V.  Chave,  5  Bosw.  703,  10  Abb.  Pr.  472,  478,  11 
(where  an   undertaking  on   injunction  was   filed  after  motion 
failure  to  file  in  time,  but  no  notice  was  given  of  such  filing). 

iBMillbank  r.  Broadway  Bank,  3  Abb.  Pr.  (N.  S.)  223  (motic 
file  undertaking  nuno  pro  tunCt  granted). 

Lefrinffwell  v.  Chave    (above),   (delay  to  file  undertaking  on 
till  after  notice  of  motion  to  vacate). 

Russell  V.  Bartlett,  9  Wis.  556  (omission  of  undertaking 
B.  p.,  Carmer  r.  Evers,  80  N.  C.  55. 

16  Mills  r.  Thursby  [No.  8],  11  How.  Pr.  129  (imperfect  j 
undertaking  on  appeal). 
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ed  by  the  court,  on  motion  made  on  notice,  ^^  to  supply 
or  defect.    And  the  same  relief  may,  in  the  discretion 
be  allowed  to  meet  a  motion  founded  on  the  irregu- 
icate  the  proceedings. 

e  of  copy,  with  notice  of  filing.^ — In  the  absence  of 
rection  as  to  service  or  delivery,  the  party  who  has 
srtaking  should  serve  a  copy,  with  notice  of  filing. *• 
ould  include  the  acknowledgment,  affidavit  of  suffi- 
pproval. 

e  to  serve,  and  relief  therefrom.^ — Where  an  under- 
id  has  been  given  in  compliance  with  a  statutory  pro- 
roceedings  based  thereon  will  not  generally  be  ren- 
[ual  by  a  failure  to  serve  it  upon  the  opposite  party; 
3sion  is  regarded  in  the  light  of  an  irregularity  from 
rty  may  be  relieved  by  amendment,  either  upon  or 
3.^  But  in  case  of  an  appeal  to  the  Court  of  Appeals 
^^e  a  copy  of  the  undertaking  "  on  the  attorney  for  the 
'  with  the  notice  of  appeal,  or  before  the  expiration 
to  appeal,^*  is  a  ground  for  a  dismissal  of  the  ap- 
dthough  the  omission  may  be  supplied^  by  leave  of 
the  neglect  is  deemed  excusable,  yet  the  subsequent 
e  undertaking  will  not  be  effectual  to  stay  proceed- 
t  an  order  of  the  court.^** 

IV.    JUSTIFICATION  ON  NOTICE. 

cation  on  notice.^ —  The  word  "  justification,"  which 
applied  to  the  ex  parte  affidavit  of  sufficiency,  already 

Miller,  61  How.  Pr.  306;  Ritter  v.  Krekeler,  44  id,  446. 
I  163  and  53,  pp.  154  and  474,  of  this  volume, 
on  Service. 

rule  applied  in  case  of  the  omission  of  the  sheriff  to  serve  the 
a  copy  of  the  order  of  arrest,  or  the  affidavits  upon  which  it 
eeler  r.  Belts,  3  Code  Rep.  183,  184;  Courter  r.  McNamara, 
,  257   (where  the  court  said:     "Even  if  the  arrest  itself  was 

by  the  omission   [to  serve  copy  order],  the  order  was  not 
•     •     •     and  the  omission  at  most  would  be  an  irregularity; 
arity,  too,  as  might  be  cured."      Motion  to  vacate  denied). 
Pro.,  S   1334. 

Works  r.  City  of  Brooklyn,  85  N.  Y.  662 ;  Maxwell  r.  Weasels, 
owed  in  White  c.  Pol  leys,  20  id.  503. 

Works  V.  City  of  Brooklyn    {above) ;   Falk  V.  Goldberg,  45 

eermance,  18  How.  Pr.  261. 

tterahall,  18  Abb.  Pr.  161,  26  How.  Pr.  93. 
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mentioned,  and  which  serves  as  justification  in  case  i 
is  taken,  is  more  specifically  applied  to  justification  < 
appearance  in  person,  and  establishing  the  fact  of  si 
oral  examination,  when  exception  is  taken. 

Such  an  examination  cannot  be  required  by  a  par 
of  right,  unless  the  statiite,  or  order,  or  rule  of  court, 

Where  the  statute  or  rule  does  require  it,  the  time 
cannot  be  cut  off  by  justifying  before  exception.*' 

41.  i\'o<ice  of  excep<ion.]— Ivo  particular  form  of 
quired.'"  But  the  exception  is  to  the  sureties.**  An 
the  instrument  is  not  taken  by  exception,  but  by  motic 

regarding  it. 

The  statute  giving  the  right  usually  prescribes  the 
which  notice  of  exception  must  be  given.** 

a«lSteven«on  v.  Steinberg,  32  Cnl.  VIZ  (holdinf?  that  it  could 

«nder  requTrement  of  a  court  order,  no  just.flcat.on  ui  req. 

•^''^^  Washl«r'ne°r'''l!i;Rlcy.  10  Abb.  Pr.  2.59  (security  for  «« 
mS>^  tJ:r  pener  J  rulee  applicable  to  Notices,  on  page  190 
and  to  Service,  on  pape  378. 
29  Vniinff  15   Colbv.  2  Codc  Rep.  "8.  .,  „ 

^Th  Unles  pre."ribed  by  tb^  N  Y.  Code  Civil  Pr  ordure 
For  nn  undertaking  ns  .security  for  costs  <  f  ,4^J"^^^^ 
New  York  City  Court,  §  3168),  or  given  in  order  to  Becure  a 
in  tbe  Suprenie  Court  to  tbe  Appellate  Division  [N.  Y. 
lv\^\  (notions)-  Mm  §§  l-'^^'O,  13(U  (special  proceedings)  ],c 
Ly  aPr^af lo  tie'  Court  of  Appeals  [/J.,  §  1:^35  (actions)  ;  /d 
tspoci^rproc^^^^^^  or  to  dischar.^e  a  levy  of  execution  pe 

he^oourtsand  some  otbers  l/d.,  §  13111.i;otK.e  of  exception 
witMn  <rn  days  after  service  of  a  copy  of  tbe  undertaking,  w 

^^  So^,'  plnintifT's  notice,  tbat  he  does  not  accept  bail  on  arrest, 
within  ten  days  after  tbe  sberiflf  has  do  ivered  to  him  certifi 
undertakincr.  order  of  arrest,  and  return  thereof.  «  Y  C^« 
In  the  Citv  Court  of  New  York  five  days       M,  S  3168. 

Notice  of  exception  to-  the  sumoiency  of  the  sureties  in  an 
the  part  of  tbe  defendants,  or  one  of  several,  to  discharge  a 
to  whole  or  part  of  tbe  property  attached,  ™««\»>f .  ^^^J 
within  three  davs  after  receiving  a  copy  of  tbe  undertaking  v 
filing  of  it.      /d.,  §  000.  ,     .  , 

In  the  case  of  an  undertaking  to  obtain  replevin  or  re-reple^ 
davs  after  tbe  reple%-pinEr  and  tbe  service  of  a  copy  of  the  i 
ti6n,  and  undertaking  (/d.,  S  1703),  or  tbe  notice  requiring 
case  may  be  (M.,  8  1704).  *•        :„   ^^ 

The  time  allowed  for  serving  notice  of  «*<^^^»^^  '*  f®" 
filing  of  the  undertaking  (Lewis  r.  Lewis,  -^^^reg.  209).  i 
thereof  if  both  are  required  (Webster  v.  Stephens,  3  Abb.  . 
«82). 
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Fecf.] — The  eflFect  of  giving  notice  of  exception  is  to 
accessary  sureties  to  appear  in  person  for  examination, 
ling  adequate  affidavits  of  sufficiency  have  already 
id  served.^^ 

e  of  justification.] — For  this  purpose  notice  must  be 
'  attorney  of  the  party  who  excepted,^^  stating  before 
will  appear  for  the  purpose,  and  the  hour  and  place.^ 
te  usually  prescribes  the  time,  after  service  of  notice 
,  within  which  notice,  of  justification  must  be  given.** 
lay  extend  the  time.^ 


Be  of  exception  maj  be  served  by  mail,  the  mere  lapse  of  ten 

actual  receipt  of  notice  of  exception  does  not  always  exonerate 

rom  obligation   to  justify.      Lyddy  v.  Long  Island   City,   102 

snt.  Rep.  674.     See  p.  378  of  this  volume,  as  to  Service. 

;.  Freeman,  8  Uow.  Pr.  492;  Matter  of  Faulkner,  4  Hill,  30} 

ne  r.  Langley,  16  Abb.  Pr.  259. 

Uirrett,  15  Cal.  361 ;  Reynolds  r.  County  Court  of  San  Joaquin, 

)lding  justification  made  without  such  notice  futile). 

Knox,   10  Cal.  480    (holding  justification  in  absence  of  party 

itice,  not  stating  hour,  invalid). 

I  give  at  least  five  days'  notice  of  justification  within  ten  days 

I  exception    (under  $  1335),  makes  the  undertaicing  nugatory. 

I,  51  App.  Div.  477,  64  N.  Y.  Supp.  740. 

istification  of  bail  on  arrest  must  be  served  by  the  sheriff  on 

Lin  ten  days  after  receipt  of  notice  that  the  sureties  are  not  ac- 

Code  Civ.  Pro.,  $  578. 

lie  applies  after  exception  to  sureties  in  an  undertaking  given 

to  discharge   property  from  attachment    (Id,,   $   690)  ;   or  on 

lemand  of  return  of  replevied  property  (Id,,  $§  1703,  1704)  ;  and 

st  cases,  of  replevin,  the  justification  must  be  in  the  county 

attel    was    replevied,    or    where    one    of    the    sureties    resides 

?rtaking  of  security  for  costs,  notice  of  justification  must  be 

en  days  after  service  of  notice  of  exception   (Id,,  $  3274;  two 

City  Court,  |  3168),  and  must  fix  a  time  not  less  than  five, 

ten  days  thereafter^  and  a  place  within  the  county  where  the 

>le    (Id.,  I  3274).     If  given  to  obtain  stay  on  appeal  in  the 

;,  to  the  Appellate  Division  (Id.,  $  1351  [actions]  ;  Id.,  S§  1360, 

proceedings] ) ,  or   for   a   stay  on   an  appeal   to  the   Court  of 

{  1335),  or  to  discharge  a  levy  on  personal  property  pending 

ind  some  others  (Id.,  $  1311),  the  sureties  must  justify  within 

notice  of  exception,  and  five  days'  notice  of  intent  to  justify 

Service  of  n  notice  on  the  ninth  day  after  notice  of  exception 

ies  would  justify  five  davs  thereafter,  held  a  nullity  in  I^win 

pp.  Div.  477,  64  N.  Y.  Supp.  740. 

nd  justification  on  notice  are  not  provided  for  by  the  statute 
ndertaking  to  be  given  to  obtain  arrest  (Id.,  $  567)  ;  but  if  the 
emed    insufficient,   the   defendant   may   move    to    increase    the 

tKBJOVB,  p.  48  of  this  volume.  Contra,  Roush  t;.  Van  Hagen, 
olding  the  statute  peremptory). 
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Service  of  notice  of  justification  by  mail  must  £ 
time.'* 

The  justification  must  be  within  the  county  and  be: 
cer  specified  by  the  statute." 

But  under  notice  of  justification  before  one  officer 
and  justification  at  the  same  time  and  place  before  b 
petent  officer  in  the  absence  of  the  one  mentioned  ii 
may  be  good,  if  there  is  no  all^ation  of  having  been  i 

44.  Exceptant's  failure  to  appear.'] — ^The  exceptani 
in  the  proceeding.  If,  on  due  notice  of  justification, 
appear  or  obtain  an  adjournment,  he  cannot  aften 
against  the  proceedings  taken  on  the  faith  of  the  g 
undertaking,  that  the  sureties  failed  also  to  appear.^ 
ure  to  appear,  if  the  exceptant  also  fails  to  appear,  dc 
erate  them,  but  they  stand  as  presumptively  sufficient  i 
liable  as  such,  on  the  strength  of  the  partial  or  ex  pa 
lion  contained  in  their  affidavits  of  sufficiency.*^ 

45.  —  course  of  the  party  giving  the  undertaking, 
of  non-appearance  on  the  part  of  the  exceptant,  the  ] 
the  undertaking  may  either  rest  on  the  default  as  a  t^ 
exception,  subject,  however,  to  the  power  of  the  coui 
therefrom,  or  he  may  produce  his  sureties  and  take  2 
proval. 

security;  nor  in  the  ctif^e  of  an  undertaking  given  on  procuring 
(/(/.,  §'§  611,  etc.),  or  to  dissolve  it  (/d.,  §  629)  j  nor  on  a  wan 
mont  against  property  (/rf.,  §§  640,  668,  foreign  vessel),  or  a  < 
domestic  vessel  therefrom  (/(/.,*§§  662,  663),  although  they  ar< 
taking  given  on  vacating  or  discharging  generally  {Id.,  $  690)  ; 
provided  for  as  to  en  undertaking  given  by  a  partner  not  a 
applicntion  to  discharge  his  intTest  from  an  attachment  or  ex< 
partnership  property  {Id.,  §§  604,  1413)  ;  nor  as  to  that  given 
a  sheriff  holding  execution  levied  on  property  claimed  by 
{Id.,  §  1418). 

36  Dresser  v.  Brooks,  5  How.  Pr.  75   (dismissing  the  appeal  i 
justify  on  a  regular  notice.      Here  the  notice  of  justification 
the  lOth  by  mail,  the  appointed  day  being  the  17th,  in  a  case  w 
notice  was  necessarv  when  given  by  mail).        • 

37Tovis  V.  O'Connell,  21   Cal.  512. 

38  Sutherland   r.   Sheffield,   2   Wend.   293. 

30  Ballard  v.  Ballard,  18  N.  Y.  491. 

40  Ousthal  r.  Reinhardt,  1  Monthly  L.  Bui.  36  (giving  judgm 
tiff  in  an  action  on  the  undertakinjar,  notwithstanding  the  objc 
had  excepted  to  the  Bureties,  and  afterwards  failed  to  attend 
fication ) . 
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a  case^  the  effect  of  the  default  in  exonerating  the  sher- 
a  justification  in  which  his  liability  is  concerned^  oan- 
ived  from  the  court *^ 


ure  of  appearance  by  the  party  giving  undertaking.} — 
ptant  appears,  and  sureties  ready  to  justify  do  not,  the 
•ty  must  obtain  an  adjournment  or  extension  of  time, 
after  default  at  the  hour  fixed,  even  if  he  has  a  good 
uire  the  exceptant,  by  giving  him  fresh  notice,  to  at- 
ter  time.**    He  must  apply  to  the  court  for  relief. 


eedings  on  the  justification.'} —  The  party  whose  sure- 
en  excepted  to  must  produce  them,  or  if  more  joined  in 
king  than  the  requirement  which  exacted  the  undertak- 
led,  must  produce  enough  of  them  to  satisfy  that  re- 

•duces  other  sureties  in  lieu  of  any  of  the  original  sure- 
mdertaking  and  justification  may  be  accepted  by  the 
ju  of  the  original  sureties,**  and  this  should  be  done 
the  absence  of  anything  indicating  bad  faith,  without 
lowever,  to  due  opportunity  to  the  exceptant  to  inves- 
uestion  of  sufficiency, 
ptant  may  waive  the  justification.*^ 
lining  attorney  should  record  all  answers  given  by  the 
ther  favorable  to  his  contention  or  otherwise.*^ 
lurety  mentions  specific  property  as  not  exempt,  he  will 
from  subsequently  claiming  an  existing  exemption.*^ 


Stevens,  93  N.  Y.  57. 
Snell,  8  How.  Pr.  185. 

statute  which  does  not  require  more  than  one  surety,  if  two 
exceptions  are  taken,  it  is  enough  if  one  justifies.  Riggins  v, 
Duer,  678  (so  holding  [under  2  K.  S.,  678]  as  to  security  for 
ring  that  the  principle  applies  to  all  cases  where  the  terms  of  an 
ng  security  to  be  filed  for  any  purpose,  are  "  general "  [t.  c,  do 
lore  than  one] ) . 

ire  of  one  suretyto  justify  entitles  the  party  to  substitute  one 
ify.     Dictum  inTIardt  v.  Schulting,  59  How.  Pr.  353. 
.'Decker,  4  Hun,  625. 

r.  Hamilton,  32  Cal.  50,  holding  the  declaration  of  the  party 

the  surety  to  be  good,  a  sufficient  waiver,  against  the  advice  of 

>.  Livingston,  19  Misc.  353,  43  N.  Y.  Supp.  494. 
I  V.  Cook,  107  App.  Div.  150,  94  N.  Y.  Supp.  1018. 


472  Abbott's  practice  and  forms. 

A  surety  company  justifies  under  special  statutory  j 
though  the  method  is  not  exclusive.** 

48.  Effect  of  failure  to  justify  on  notice.'] — If  be: 
dcrtaking  hae  begun  to  serve  its  purpose,  the  sureties  fa 
when  duly  required,  the  adverse  party  may  act  as  thoug 
taking  had  been  given,  or  have  the  proceeding  taken  on 
it  set  aside  or  dismissed,  and  if  he  does  so  he  cannot  af 
force  the  imdcrtaking  against  them.^ 

And  if  one  of  several  necessary  sureties,  jointly  bou 
to  justify,  the  other  should  be  deemed  discharged.'^ 

After  a  refusal  to  justify  which  is  such  as  to  operate  1 
the  sureties,  the  exceptant  cannot,  by  withdrawing  his 
reinstate  the  obli":ation.'^^ 


*&*' 


49.  Bemedy  for  fraudulent  justification,'] — If  a 
his  agent'^  knowingly  puts  in  an  undertaking  with  a  f 
cation,  the  court  has  inherent  power  to  set  aside  the  pr 
or  to  require  a  new  surety  or  undertaking  as  a  conditi( 
allowed  to  proceed,°®  or  to  punish  for  contempt."  T 
not  bound  to  allow  a  fraudulent  justification  to  be  i 
fresh  security.^ 

V.   am:exdment  and  substitution. 

50.  Treatment  of  imperfect  undertaking.'] — ^An  u 
the  giving  of  which  is  relied  on  ipso  facto,  and  withe 
approval,  as  securing  its  object,  may  be  disregarded  by 
party,  if  it  be  less  beneficial  than  the  statute  requires,  ( 
to  identify  the  proceeding  or  in  any  other  substani 
leaves  its  validity  dependent  on  extrinsic  oral  evidence. 

48  L.  1893,  chap.  720,  ft  4,  as  amended  by  L.  1895,  chap.  178. 
40  Haines  r.  Hein,  67  App.  Div.  3S9,  73  N.  Y.  Supp.  293. 
W)  Manning  r.  Gould.  90  N.  Y.  470,  480;  Collins  v.  BaU,  31  Hu 
But  if  the  undertakincr  has  served  its  purpose,  he  may  hold  t] 
standing  failure  to  justifv.      Decker  V.  Anderson,  39  Barb.  346. 
M  Grow  r.  Garlooiv,  29  Hun,  598. 
?^2  Hoffman  r.  Smith.  34  Hun,  485. 

53  El  son  r.  Murray.  27  Hun,  530. 

54  Railroad  Co.  r.'Pchutte,  100  U.  S.  644. 
M  Railroad  Co.  v,  Schutte.   100  T'.  S.  644. 

56  Elson  I*.  Murray.  27   Hun.  5,?6. 

57  Ejran  V.  Lynch,  49  N.  Y.  Super.  Ct.  454.  Compare  Nathans 
N.  Y.  615;  s.  c,  more  fully,  1  Cent.  Rep.  279.      See  Vol.  2,  title 

58 Railroad  Co.  v.  Schutte  {above),  and  dictum  in  Elson  p.  Mui 
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lertaking,  imperfect  in  these  respects,  has  been  ap- 
3  court  or  judge  pursuant  to  law,  it  should  not  be  dis- 
t  a  motion  to  set  aside  it  or  the  proceedings  thereon, 
Lde.«^ 

iing  defects.'] — The  general  power  of  amendment 
on  the  court  applies  to  undertakings,®^  and  the  affi- 
aproval,  save,  however,  that  the  instrument  of  under- 
t  itself  be  amended  by  substantial  alteration  on  its 
the  consent  of  the  signers,*^  because  it  is  a  contract 
an  action  to  reform  it. 

iing,  etc.,  at  instance  of  party  giving.] —  The  court 
party  who  has  given  a  bond  or  undertaking,  whether 
irement  of  the  court,®^  or  under  requirement  of  a  stat- 


i  be  the  proper  practice.     See  Dinkel  v.  Wehle,  13  Abb.  N.  C. 

ing  Authorities. 

neet  a  motion  founded  on  imperfect  recitals,  the  court  may 

Iment  of  the  undertaking.      Schermerhom  v.  Anderson,  1  N.  Y. 

to  one  of  two  appeals  struck  out  so  as  to  leave  the  undertaking 

le  other). 

n  signature  may  be  allowed  to  be  cured  by  amendment,  to 

I  to  set  aside  proceedings  founded  on  the  undertaking.      Lam- 

I,  27  Hun,  517,  rev'g  63  How.  Pr.  47   (attachment). 

nsuflSciency  in  amount  may  be  allowed  to  be  amended  by  filing 

dng  to  defeat  a  motion  to  vacate  the  proceeding  founded  on 

I.    Kissam  v.  Marshall,  10  Abb.  Pr.  424  (undertaking  to  obtain 

lobeson  v,  Lewis, ^64  N.  C.  734  (undertaking  on  appeal). 

ndertaking,  defective  in  not  being  joint  and  several,  is  amend- 

a  motion  to  vacate  the  arrest  granted  on  it.      Irwin  v.  Judd, 

on  the  ground  of  the  general  power  of  amendment  under  the 

ndments ) . 

Dill,  58  Ind.  273,  an  undertaking  made  payable  to  only  one  of 

nts  enjoined,  was  held  good,  as  having  been  made  for  the  benefit 

ui joined,  and  under  the  Revised  Code  of  Indiana   (§  700)   no 

uld  be  held  void  for  want  of  form. 

Nichols,  18  Misc.  596,  42  N.  Y.  Supp.  472;  Ramsey  t?.  Childs, 

iiatter  of  King's  Will,  2  Edm.  Sel.  Cas.  428;  Potter  v.  Baker, 

h  consent,  the  amendment  must  be  by  filing  a  new  under- 
r.  Lackey,  6  Duer,  649  ( where,  in  an  action  for  chattels,  it  was 
'  bail  cannot  be  substituted  by  inserting  the  name  of  the  new 
latter  signing  it  without  consent,  but  there  must  be  a  new 
Motion  granted  to  set  aside  the  certificate  of  justification 
lintiff  on  an  ex  parte  application,  but  with  leave  to  file  anew 

Lawrence,  14  How.  Pr.  94,  the  court  required  a  petition  from 
sureties.     A  written  consent  by  all,  signed,  acknowledged,  and 
sr,  enough. 
Saker,  4  Paige,  290  (inserting  other  sureties  allowed). 
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ute,  ®  to  amend  any  defect  in  it,®*  on  the  applieatic 
of  the  persons  who  executed  it ;  but  not  without  such 
iiiaj  give  him  further  time  to  file  a  new  undertaking, 
the  statute  of  amendments.*^ 

53.  Application  for  leave.] — The  practice  is  to  a 
an  order  that  amendment  be  allowed  on  conditio! 
of  the  sureties  be  obtained,  but  upon  consent  of 
in  writing,  and  acknowledged,**^  or  if  the  applicatio: 
behalf,  or  for  their  protection,  to  apply  by  petition 
verified  by  them,®®  for  an  order  directing  the  clerk 
proper  amendment  in  the  undertaking  on  file. 

Such  relief  may  be  granted,  or  opportunity  to  applj 
when  asked  in  opposition  to  a  motion  founded  on  th 
asked  to  supply,®®  and  if  the  undertaking  was  incidc 
peal,  the  appellate  court  may  grant  the  like  relief  wil 
the  appellant  to  a  motion  in  the  court  belowJ® 

54.  Graniing  leave  nunc  pro  tunc.'] — If  the  tim< 
tlie  court  may,  on  cause  shown,*^^  grant  leave  to  proc 
lion,'-  or  give  a  new  undertaking  nuTic  pro  tuncJ'^ 

«3  X.  Y.  Code  Civ.  Pro..  §  730. 

M.lohnson  r.  Johnson,  31  Ohio  St.  131  (omission  of  stati 
supplioci). 

Irwin  r.  Jiidd,  20  Hun,  502  (insertion  of  words  of  joint  and 
tion,  and  enlarprinp  amount  to  l)e  paid,  allowed). 

Lan^'lry  r.  \\  amor,  1  N.  Y.  606,  3  How.  Pr.  363,  1  Code  Rej 
inpr  amount,  allowed). 

Potter  r.  Baker.  4  Paiee.  290;  State  r.  Russell,  17  Nehr.  201, 
4;i.>  ^adding  a  surety,  allowed).     See  also  note  60,  p.  473  {aho\ 

or)  Wilson  t\  Allen!  3  How.  Pr.  369.    See  also  note  61  (above) 

oostemhaus  v,  Schmidt.  5  Abb.  Pr.  66. 

For  instances  of  amending  bv  filing  new  undertaking,  s 
Shalos,  20  Wend.  673;  Cutler  v.  Rathbone,  1  Hill,  204;  Newli 
1    P.arb.  20. 

In  Lovitt  r.  Wellington,  etc.,  R.  R.  Co.,  26  Kans.  297,  it 
whore  an  undertaking  given  on  appeal  is  void  by  being  made 
entire  stranger  to  the  proceeding,  a  new  one  cannot  be  filed. 

07  Ramsey  r.  Childs,  34  Hun,  329. 

08  The  case  of  Shaw  r.  Lawrence.  14  How.  Pr.  94,  so  far  as  it 
amendment  cannot  be  made  without  formal  petition,  is  unsount 
p.  473. 

«>  Cunningham  r.  Hopkins.  8  Cal.  33. 
70Arnoux  r.  Homans,  .32  How.  Pr.  382. 

71  Pencinse  r.  Burton,  9  Oreg.  178  (holding  that  it  must  be  s 
omi«?<«ion  is  the  result  of  unavoidable  accident  or  excusable  mis 

72  }?p]den  V.  Helden,  9  Wis.  557. 

73Hardt  V.  Schulting,  69  How.  Pr.  353;  B.  P.,  Katz  V.  Kuhi 
Coulter  V.  Stark,  7  Cal.  244. 
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lie  a  new  undertaking  may  be  granted  to  defeat  a  mo- 
i  on  the  failure  to  justify.^*    But  where  it  was  asked 
sion  of  the  motion,  held  that  it  was  too  late." 
pplieation  is  discretionary.^* 

ding  at  instance  of  sureties.'} — At  any  time  before  the 
has  operated  so  as  to  affect  any  right  of  the  party  in 
or  for  whose  protection  it  is  given,  the  court  may,  on 
if  the  persons  who  executed  it,  allow  an  amendment^ 
rtaking  has  been  filed  or  delivered,  the  application 
otice  to  the  party  in  whose  favor  or  for  whose  protec- 
^ven, 

instance  of  party  secured.} —  So  merely  formal  a  mis- 
jrtaking  that  the  "  plaintiff  "  will  pay  instead  of  the 
^  may  be  corrected  by  the  court  on  motion,  or  re- 
[uity,  or  both.^® 

of  amending  action  as  to  parties,  etc.] —  An  amend- 
arties  in  the  action,  which  does  not  make  any  change 
>  of  the  claim  which  is  the  subject  of  the  suit,  and  does 

greater  or  different  liability  upon  the  sureties,  nor 
w  party  not  mentioned  or  contemplated  in  the  bond, 
>air  the  liability  of  the  surety/® 

undertaking  after  failure  of  justification.} — After  the 
has  fallen  by  a  failure  to  justify,  the  party  may,  if  his 
an  undertaking  has  not  lapsed,  give  a  new  undertak- 
f  the  adverse  party  desires  justification  on  notice,  he 

k>efle   92  N.  Y.  632  (motion  to  dismiss  appeal). 

tVorka  v.  City  of  Brooklyn,  S5  id.  652   (motion  to  strike  from 

rConnell,  21  Cal.  512. 

•hursby,  11  How.  Pr.  129.  _  ,  .       *, 

f  an  undertaking  on  appeal,  where  the  provision  making  tne 
for  the  amount  of  the  recovery,  was  inserted  by  mistake,  and  it 
;hat  they  should  be  liable  only  for  the  costs  of  appeal,  no  stay 
being  desired.  O'Sullivan  v.  Connors,  22  Hun,  137.  ^  _  _. 
ing  and  the  right  to  notice,  see  Lawrence  r.  Foxwell,  49  N.  Y. 
;  Dry  Dock,  etc.,  R.  R.  Co.  v.  Cunningham,  45  How.  Pr.  458. 
:nies,  102  N.  Y.  377.  .  ,r   ,^  ^ 

>yer,  123  Mass.  363;  Christal  v,  Kelly,  88  N.  Y.  285;  N.  Y.  Code 
15. 

ndent  is  not  entitled  to  have  the  appeal  dismissed  providing  the 
)re  the  hearing  of  the  motion  to  dismiss,  files  a  new  under- 
pproved.     Schacht  v,  Odell,  52  Cal.  447. 
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must  excej)!  afresh,  otherwise  the  new  undertaking 
ex  parte  justification  or  affidavit  of  sufficiency.** 

59.  Compelling  new  undertaking,'] — If  the  requ 
curity  originated  with  the  court,  and  not  in  the  stai 
amount  is  purely  discretionary,  or  the  continuance 
pends  upon  it,  the  court  have  inherent  power  to  re 
curity,  or  achlitional  sureties  to  be  furnished  when 
given  become  or  are  f(»und  to  be  irresponsible.^ 

In  case  of  an  original  defect  in  security,  the  appl 
be  made  only  to  the  court  or  to  the  judge  originally 
security  (except  where  fraud  is  shown),  for  the  ap] 
effect  to  reconsider  his  decision.^ 

For  insolvency,  etc.,  inten-ening  after  a  good  seci 
been  given,  application  may  be  made  as  res  nova; 
curity  was  incident  to  removal  of  the  cause  to  an  aj 
the  application  is  within  its  jurisdiction.** 

The  Xew  York  statute^  ex})ressly  gives  this  pov 
pellate  court,  in  case  of  insolvency,  etc,  intervening 
taking  given. 

But  even  under  such  a  statute,  an  application  f 
curity  is  addressed  to  tlie  discretion  of  the  court 
security  appears  adequate,  it  may  be  refused.®^ 

00.  Deposit  in  lieu.'] — AVhere  a  bond  or  undertaki 
by  statute,  a  deposit  of  money  in  lieu  thereof  cann< 
by  the  judge  or  court  without  consent,  and  if  so  accc 
effectual.*^  The  reason  is  that  money  lodged  with  tl 
a  voluntary  arrangement  is  not  subject  to  the  sai 
moneys  paid  into  court  under  authority  of  law. 


81  Blake  r.  Lyon,  etc.,  Mfp.  Co.,  75  N.  Y.  611. 

82  For  instances  of  the  assertion  of  this  power  in  admiralty 
Eule  Xo.  VI,  and  oases  eited. 

83  Jerome  r.  McCarter,  21  Wall.  17,  31;  reiterated  in  ". 
U.  S.  302. 

84  Rubber  Co.  r.  Cnodvoar,  fi  Wall.  153. 

8ft  N.  Y.  Code  Civ.  Pro.,  $  1308.  The  ap|>ellate  court  alone 
to  enfortnin  tlie  appliontion.      Parks  r.  Murray,  109  N.  Y.  64 

86Derinjr  f.  :Metealf.  72  N.  Y.  013  (holding" that  though  U 
oricrinally  essrntial.  in'«olvenoy  of  one  was  not  pround  for  r© 
if  the  remaining  Kiiretv  was  amply  responsible). 

87  Bate  r.  :MeDoweli;  4S  X.  Y.  Super.  Ct.  219  (aflfirminp  j 
a'^ide  an  attachment  because  a  deposit  of  money  was  made  inst 
undertaking). 
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FORMS. 


ing  g^ven  in  an  action 
ial    proceeding, 
shorter  Form,  without 

in    undertaking    given 

>rder   on    condition   of 

t. 

of  sufficiency  of  under- 

Form  when  justifying 
rent  amounts. 
i  of  acknowledgment, 
of    bond    or    under- 

f    filing    of    bond    or 
king. 


257.  Notice  of  exception  lo  sureties. 

258.  Notice  of  justification  of  sure- 

ties. 

259.  Order   amending   undertaking  at 

instance  of  party  giving  it,  or 
of  sureties. 

260.  Affidavit  to  compel  the  giving  of 

new  undertaking. 

261.  Affidavit    of   surety    upon    fore- 

going  application. 

262.  Order  that  new  \mdertaking  be 

filed. 

263.  Affidavit   on   motion   to    punish 

for  contempt  for  false  justifi- 
cation. 


FORM  No.  249. 

lertaking  given  in  an  Action  or  special  proceeding. 

urt  and  cause.^'} 

1  [here  recite  briefly  the  occasion  of  giving  the  under- 
'  instance^  the  plaintiff  in  the  above  entitled  action  is 
ike  application  for  an  order  to  arrest  the  defendant 
ne  of  the  cases  prescribed  by  law  [stating  ground'\ 
EBEFORE,  we,  C.  D.,  of  No. 


m 


[plaintiff 
and  E.  F. —  name  suretie^^  and  state  residence^l ,  do 
uant  to  the  statute  in  such  case  made  and  provided, 
severally^  undertake  [state  clearly  and  explicitly  the 
^  the  obligation,  preferably  in  terms  of  statute,  as:'\ 
defendant  [recover  judgment  herein,  or  if  it  is  finally 
t  the  plaintiff  was  not  entitled  to  the  order  of  arrest,] 
I  will  pay  [all  costs  that  may  be  awarded  to  the  de- 


I,  paragraph  6  (above), 
;itals,  see  p.  453,  para- 
l,  and  see  p.  29,  para- 
his  volume. 

►m  is  to  give  the  street 
II  as  the  city.  The  resi- 
iired  under  same  stat* 
r.  Y.  Code  Civ.  Pro., 
is  always  advisable  to 

^,  paragraph  16  {above) , 
urty  need  join. 


®2The  recital  shows  they  are  sure- 
ties. 

03  As  to  necessity  of  residence,  see 
p.  456,  paragraph  17  (above), 

»4As  to  necessity  of  words  of  joint 
and  several  obligation,  see  p.  27, 
paragraph  7.  As  the  statute  re- 
quires the  undertaking  to  be  joint 
and  several,  such  an  intent  will  be 
presumed.  See  Donovan  r.  Clnrk,  76 
Hun,  339,  27  N.  Y.  Supp.  686. 
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fendant,  and  all  damages  which  he  may  sustain  by  i 
arrest],  not  exceeding  the  sum  of  dollars.^ 

[Date.]  [Si 

[Under  N.  Y.  Code  Civ.  Pro.,  §  810,  acknowledgn 

as  in  Form  No.  264.     Affidavit  as  in  Form  No.  252 


FORM  No.  250. 

Another,  ihorter  Form,  without  rodtalcM 

[Title  of  court  and  cause.'] 

We,  A.  B.,  of  No.  ,  in  ,  and  M.  N.,  oi 

in  ,  bind  ourselves  jointly  and  severally  to  Y.  J 

in  the  sum  of  dollars^  that  the  above-named  p 

pay  to  the  above-named  defendants  [state  obligation 
statute]. 

[Date.]  [Si 

FOSM  No.  261. 

Recital  in  undertaking  given  under  order  on  condition  of 

[Title  of  court  and  cause.] 

An  order  having  been  duly  granted  herein  on  tl 
of  ,  19       ,  by  Mr.  Justice  J.  K.  [or  enten 

—  and  state  character  of  order]  y  upon  condition  that 
file  and  serve,  on  or  before  the  day  of 

undertaking  to  the  defendants  in  the  sum  of  ( 

approved  by  one  of  the  justices  of  this  court  after  ju 
the  sureties  on  notice  of  two  days,  conditioned  that 
ment  be  rendered  for  the  defendants  herein,  or  the 
dismissed,  or  this  action  discontinued,  the  plaintiff 
the  defendant,  C.  D.,  or  his  representatives  or  assigns 
of  the  judgment  recovered  by  said  defendant  again 
the  Court  of  ,  on  the  day  of 

for  the  sum  of  dollars,  with  interest  thereon  f 

of  the  entry  thereof,  and  for  the  costs  of  this  acti 
for  the  payment  by  the  plaintiff  herein  to  the  sheri: 
amount  of  his  fees  and  expenses  under  the  execution  i 
on  the  said  judcrment,  to  be  taxed ; 

Now,    THEBEFOBE    [ctC.]. 


®B  As  to  the  6oTi^tmct?on  of  the  oh- 
lifiration,  see  pp.  458,  450,  paragraph 
22. 

WThe  u§e  of  th?«  form  Is  not 
reooTDmeTifled.  KepH»l«  mnv  h^oome 
of  utmost  importanoe  in  case  of  error 


or  amhigulty.    See  pi 
453. 

®TA«  to  or«^ers  pw 
iions,  see  Osdebs,  pp. 
graphs  30-42. 
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FORM  No.  252. 
Affidavit  of  raffidency  of  iiiidertakiiig.M 

3  of  the  sureties  named  in  and  who  executed  the  within 
ng]  undertaking,  being  duly  sworn,  says  that  he  is  a 
said  State  of  New  York,*  and  a  householder^  [or, 
in  said  State,  and  is  worth  t  twice  the  sura  specified 
J  undertaking,  over  all  the  debts  and  liabilities  which 
las  incurred,  and  exclusive  of  property  exempt  by  law 
nd  sale  under  an  execution. 

[Signatures^l 
V.  Y.  Code  Cii\  Pro.,  §  812,  this  must  be  subjoined 
or  undertaking,  and  thus  separate  title  is  unnecessary.^ 

FORM  No.  253. 
nother  Form,  when  justifying  in  different  amoiints4 

'orm  No.  252  to  the*,  continuing']  that  he  is  a  house- 
freeholder]  in  said  State,  and  is  worth  the  sum  of 
)llars  over  and  above  all  the  debts  and  liabilities  which 
bas  incurred,  and  exclusive  of  property  exempt  by  law 
nd  sale  under  an  execution. 

[Signaiures.l 
V.  Y.  Code  Civ.  Pro.,  §  813;  allowed  where  penalty 
more,  provided  each  surety  justifies  in  at  least  $5,000, 
ne  person  is  not  counted  as  mahing  up  the  sum  for 
one  of  them.] 

FORM  No.  254. 
Certificate  of  Acknowledgment^ 

[New  York]  ss. 

that  on  this  day  of  ,  19     ,  before  me 

ippeared  the  above  named  [sureties']  to  me  known  and 
le  to  be  the  individuals  described  in  and  who  executed 
ig  undertaking,  and  severally  acknowledged  to  me  that 
ed  the  same. 

[Signature  and  title  of  officer 
taking  acknowledgment.] 


160,  461,  paragraphs  26, 

lalifications,  see  p.  454, 
{above). 


1  See  p.  461,  paragraph  27. 

2  For  text  and  forms  on  the  sub- 
ject of  acknowledgments,  see  pp.  2, 
et  seq. 
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FORM  No.  255. 
ApproTAl  of  bond  or  iinderUkiiig.8 

The  within  bond  [or,  undertaking]  is  hereby  ap 
form  and  sufficiency  of  sureties*  [if  fractional  jv 
allowed,  add,  and  the  sum  in  which  they  are  requirec 
hereby  allowed  to  be  made  up  as  in  the  within  j\xi 
forth]. 

[Date.l  [Signature  of  judge  and  initials  o 

[If  by   court,  prefix  to  signature 
By  the  court.] 
[File  undertaking,  so  approved,  with  cleric  of  cow 

FORM  No.  256. 
Notice  of  filing  of  bond  or  undertaking.B 
{Title  of  court  and  cause,  unless  indorsed  on  copy 
Please  take  notice,  that  a  bond  [or,  undertaking], 
foregoing  [or,  within]  is  a  copy,  was  this  day  duly 
with  the  clerk  of  the  within  named  court  [or,  the 
county  of  ].* 

[Date,"]  [Signature  and  address  c 

[Address']  To  ,  Attorney  f 

Attorney  for 
[Serve   a   complete  copy   of   the   undertaking,   ii 
acknowledgment,  affidavit,  and  approval;  and  this 
with,  or  indorsed  thereon.] 

FORM  No.  257. 
Notice  of  exception  to  suretiea.? 

[Title  of  court  and  cause.] 

Please  take  notice,  that  the  [plaintiff]  excepts  to  tl 
of  the  sureties  in  the  undertaking  [characterize  br 
appeal]    filed  herein  on  the  day  of 

under  the  condition  of  tJie  order  entered  herein  o 
day  of  ,  19     ,  stating  briefly  the  character  o 

[Date.]  [Signature  and  address  of] 

Attorney  for 

[Address]   To  ,  Esq., 

Attorney  for 


3  To  be  indorsed  thereon.  N.  Y. 
Code  Civ.  Pro.,  8  812.  See  pp.  482- 
464,  paragraphs  29-33   {above). 

*  For  some  purposes  this  clause  is 
exprPRsly  reqiiired. 

5  See  pp.  465-467,  paragraphs  35- 
39   {above).  e 


•  Undertakings  on  f 
filed  in  the  office  of 
whom    the    judgment 
pealed  from  is  entere< 
Civ.  Pro..  S   1307. 

7  See  pp.  468,  469, 
42   {above). 
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FORM  No.  258. 
Notice  of  jQStificatioii  of  sureties^ 
urt  and  caiLse.^ 

ke  notice  that  the  sureties  upon  the  undertaking  of 
ant]  herein  [characterize  briefly,  as  on  appeal  to  the 
ivision]  will  justify  before  one  of  the  justices  of  this 
pecial  Term,  Part  II  thereof,  at  the  County  Court 
e  Borough  of  Manhattan,  county  of  New  York],  on 
ly  of  ,  19     ,  at  o'clock  in  the 

day. 

[Signature  and  address  of~\y 
I  To  ,  Esq.,  Attorney  for 

tomey  for 

FORM  No.  259. 
tg  vndertakiiig  at  instance  of  party  giving  it,  or  of  raxeties.* 
08  in  Form  No.  94  or  96,  pp.  255,  257,  and  see  Form 
lere  various  recitals  will  be  found,"] 

that  the  application  of  said  sureties  to  amend  their 

in  the  manner  hereinafter  stated,  be  and  the  same 
mted ;  and  the  clerk  of  this  court  is  hereby  directed  to 
irds  "  jointly  and  severally  ''  between  the  words  "  here- 
indertake,"  as  they  occur  in  said  undertaking,^^  and 

margin  a  reference  to  this  order,  and  to  the  affidavits 
ning  parties']  ^  hereto  annexed  [or,  and  that  the  affi- 
id  —  naming  sureties  —  be  detached  from  the  papers 
r  the  on  this  motion  and  be  attached  to  said 

ertaking,  and  filed  therewith  nunc  pro  tunc  as  of  the 
:>{  ,  19     ],  the  said  undertaking  being  now 

thus  amended. 

FOSM  No.  260. 
ffidavit  to  compel  the  giving  of  new  undertaking. 
peltate  court^^  and  cause.] 


ing  duly  sworn,  says : 
e  is  the  [managing  clerk  of 
,  in  this  action. 


],  attorney  for 


paragraph  43  {above). 

&phs  50,  et  aeq.,  p.  472, 

f  court  and  extent  of 

rmitted. 

igee  does  not  object  to 

j^  which  does  not  bind 

31 


jointly    and    severally, 

no    need    of    such    an 

See   Denike   v.  Denike, 

492,   70  N.   Y.   Supp. 


the    obligors 
there    seems 
amendment. 
61    App.  Div. 
629. 

lOm  Parks  v.  Murray,  109  N.  Y.  646. 
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11.  [Here  state  concisely  the  purpose  for  which 
undertaking  was  given,  its  date,  and  day  of  filing,  an 
condition  of  the  catise,'\ 

m.  Since  the  execution  of  said  nn4ertaking,  botl 
ties  "  therein  have  become  insolvent,  and  that  the  < 
of  each  of  them  have  become  so  precarious  that  th 
to,  and  deponent  does,  apprehend  that  said  under! 
sufScient  for  the  security  of  the  respondents,  as  app< 
annexed  affidavits  of  said  sureties  [see  next  Form; 
following  facts — Here  state  bankruptcy  proceedingi 
judgment,  or  any  facts  knoum  to  deponent  showing 

rV.  [7/  order  to  show  cause  is  desired,  state  circx 
quiring  short  notice,  and  condition  of  cause.] 

IJurat.li  [i 

FOBM  No.  261. 

Affidavit  of  nirety  upon  foregoing  applicatioiui 

[Title  of  appellate  court  and  cause,] 
[Venue."] 

A.  B.,  being  duly  sworn,  says  that  he  is  one  of  tl 
the  undertaking  given  [on  appeal  to  the  Court  of  Ap 
dated  ,19       ,  and  sworn  to  and  acknowl 

day  of  ,  19     .     That  at  the  time  dep 

and  justified  as  such  security  [here  state  facts  e: 
solvency,  for  instance,  thus]  he  was  not  worth  any 
his  business,  tools,  and  building,  which  deponent  tl 
to  be  about  the  sum  of  dollars  over  and  abov( 

debtedness.  That  since  the  execution  by  him  of  s[ 
ing,  he  has  met  with  several  losses  in  said  busines 
in  the  aggregate  to  nearly  dollars,  and  alsc 

bad  investment  in  a  patent  right  amounting  to 
and  that  if  deponent  should  be  called  upon  to  paj 
covered  by  said  undertaking,  or  his  proportionate 
same,  he  would  be  unable  to  pay  the  same.  Thj 
circumstances  have,  since  the  making  of  said  und 
come  so  precarious  that  he  knows  that  his  undertakii 
ficient  for  the  security  of  the  respondent  herein. 

[Jurat.]  [/S 


11  The  court  may  act  upon  the  in-  taking  in  its  discretic 

solvency  of  one  of  two  sureties  (Bee-  v.  ^fetcalfe,  72  N.  Y. 

man  r.    Banta,   113   N.   Y.   615):   or  12  See  p.  476,  parag 
may  refuse    to    compel    new    under- 
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FORM  No.  262. 
Order  that  new  undertakiiig  be  filed.i8 

Form  No.  94  or  96,  pp.  255,  257,  and  see  Form 
ire  variotis  recitals  tuill  be  found.] 

that  the  appellant  herein  file  a  new  undertaking  on 
rein,  and  serve  a  copy  of  the  same  as  required  with 
9  original  undertaking  herein,  within  twenty  days 
ice  of  a  copy  of  this  order,  and  if  the  appellant  fail 
bin  the  said  twenty  days,  that  the  judgment  \_or, 
said  action  be  executed,  [or,  that  the  appeal  be  dis- 
if  no  undertaking  had  been  given  therein. 
%tion  as  in  Form  No.  108,  p.  265.] 

FORM  No.  263. 
ion  to  puniih  for  contempt  in  putting  in  falie  Ju8tification.ia 
rl  and  cause."] 

g  duly  sworn,  says: 

is  [attorney  for]  plaintiff  in  the  above  action. 

concisely  state  the  proceedings  in  v*hich  the  under- 
ven  and  the  giving  of  it  and  the  making  of  the  affir 
ciency  as  well  as  its  filing,  adding]  and  that  a  copy 
taking,  acknowledgment,  and  affidavit  is  hereto  an- 
l  Schedule  A. 

he  said  undertaking,  being  duly  filed,  effected  a  stay 
Ps  proceedings  toward  the  collection  of  said  judg- 
he  pendency  of  the  said  appeal  therefrom  [or  other- 
effect], 

\ry  to  the  applicant,  for  instance,  thus]  IV.  That 
I  said  judgment  was  duly  affirmed  and  judgment  of 
reon  duly  entered  in  favor  of  this  plaintiff,  against 
t  on  the  day  of  ,  19     ,  and  for  the  sum 

ollars,  costs  of  said  appeal. 


[Miragrapli  59. 
Y.    Code    Civ. 


Pro., 


7  Nathans  v,  Hope, 
'.  687;  s.  c.  more 
ily  Reg.  June  14th, 
ereal   in  100   N.   Y. 


615,  was  on  the  ground  that  the 
surety,  as  matter  of  fact,  only  erred 
in  judgment  as  to  his  solvency.) 
Hull  V,  L'Eplatinier,  5  Daly.  534; 
aflTg  20  How.  Pr.  500;  8.  P.,'  Cleary 
9.  Christie,  41  Hun,  566.  See  also 
p.  472,  paragraph  ^0. 
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V.  That  thereupon,  an  J  on  or  abont  the  dg 
19  ,  execution  was  duly  issued  on  said  judgmei 
said  costs  of  said  appeal  against  said  defendant  ' 

dollars,  which  execution  was  thereafter 
wholly  unsatisfied,  and  said  judgment  and  costs  i 

VI.  That  thereafter  an  action  was  duly  brought 
court  by  this  plaintiff  against  said  M.  N.,  one  of 
said  undertaking  upon  such  undertaking  and  su 
were  had  therein  that  on  the  day  of 
plaintiff  duly  recovered  a  judgment  against  said 
sum  of  dollars,  which  was  on  that  day  d< 
execution  duly  issued  to  the  sheriff  of  the  count 
where  said  il.  X.  then  resided,  which  execution  \> 
said  sheriff  wholly  unsatisfied,  and  said  judgmei 
paid. 

VIT.  That  at  the  time  of  executing  said  undertj 
ing  said  affidavit  of  sufficiency,  said  M.  N.  was 
pecuniarily  worthless,  and  had  no  property  over 
debts  and  liabilities;  that  deponent  finds  by  exan 
judgment  records  that  at  said  time  there  were  un] 
of  record  and  wbieh  are  still  unsatisfied  of  record 
amounting  to  over  dollars     [adding   am 

knoirn  to  deponent  showing  that  the  surety  must  h 
of  his  insolvent  condition,^ 

VITI.  That  plaintiff's  rights  and  remedies  in  ss 
defeated,  impaired,  and  prejudiced  by  the  condi 
X.  in  executing  said  undertaking  and  making  affid 
ficiency. 

TX.  [If  applieafion  is  ex  parte,  add']  Tliat  r 
plication  for  the  purposes  of  punishment  for  con 
made  herein  [except,  e/c.^®] 

[Jurat.'] 

[Add  affidavits  in  corroh oration,  such,  for  in 
tlculars  of  unsatisfied  judgm/'nts  and  proof  of 
ency ;  and  if  order  to  show  cause  is  asked  for,  stai 
recjuiring  short  notice y  and  condition  of  cansey^^ 

[For  Forms  of  further  proceedings,  see  Conteii 

16  See   p.    116,   para firraph    84;    see  17  See  pp.  170,  i: 

also  p.  171,  for  examples. 
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AETICLE  XXVI. 

Verification. 


he   codes 

fact 

in  general. 

f  the  allegation. 

•ubtful  cases. 

)n  of  truth. 

>n  merely. 

ent's  knowledge. 


i  character  of  party, 
ties. 


17.  Who  may  administer  oath. 

18.  Authentication. 

19.  — of  exhibits. 

20.  Waiver. 

21.  Collateral  attack. 

22.  Inconsistency. 

23.  Falsity. 

24.  Amending. 

26.  Remedy    for    nonverification 

complaint. 
26.  — of  responsive  pleading. 


of 


FOBM. 

(264)  Verification  where  no  other 
form  is  prescribed  by  stat- 
ute. 


P.] — The  term  "verification,"  as  used  under  mod- 
means  an  affidavit  to  the  truth,  or  belief  in  the  truth, 
>een  stated  in  a  foregoing  document^® 

] — ^Verifications  have  been  required  for  one  or  more 
ng  objects: 

cure  good  faith  on  the  part  of  the  applicant.  This 
L  object  of  requiring  bills  in  chancery  to  be  verified 
sue  of  a  subpoena,  and  in  requiring  dilatory  pleas 
w  to  be  verified.  Hence  it  was  commonly  held  that 
an  affidavit  to  belief  was  sufficient  ;*®  and  where  sev- 
joined    in    pleading,    verification   by    either    was 


.  Brooklyn,  6  App.  Div.  127,  40  N.  Y.  Snpp.  681;  Van  Alstyne 
.  Y.  331,  where  a  repetition  in  an  indorsed  aflSdavit  of  all  the 
in  the  petition,  was  held  a  sufficient  verification  thereof. 
People,  30  Mich.  91  (holding  that  a  statute  requiring  the 
tmey  to  verify  an  information  is  for  securing  good  faith,  and 
ath  that  he  "  believes  "  the  same  to  be  true ) .    s.  p.,  Veeder  v, 

371. 

Smith,  71  HI.  226.     (Affidavit  of  claim  sworn  to  by  only  one 
tiffs,  held  sufficient;  no  law  requiring  all  the  parties  to  swear 
0  same  effect.  Haggard  v.  Smith,  76  id,  507. 
dman,  23  Mo.  539   (petition  to  perpetuate  testimony,  verified 
the  petitioners,  sustained  on  the  same  ground). 

House,  22  Mo.  365  (joint  petition  by  husband  and  wife,  held 
led  by  husband  only), 
uckersville  Bank,  3  Kelly  (Geo.),  435   (holding  that  a  bill  of 


486  Abbott's  p&acticb  ai^d  forms. 

(2.)  To  narrow  the  issues  which  the  court  wou 
10  try,  by  preventing  a  party  who  put  in  a  sworn 
alleging  any  thing  that  he  did  not  know  or  beli( 
Akin  to  this  was  the  probing  of  the  conscience  of 
a  bill  for  discovery.  For  this  purpose  it  was  gene 
each  person  must  verify  for  himself;  but  might  all< 
tion  and  belief  any  matters  not  necessarily  within 

(3.)  To  make  proof,  on  the  strength  of  which  t 
render  a  decision,  as,  for  instance,  on  an  original 
granting  an  injunction  on  a  sworn  bill,  or  disso 
answer  ;^^  or  in  taking  jurisdiction  of  a  special  sta 
ing.  For  this  purj^ose  a  verification  could  serve  i 
it  was  positive,  or  where  its  allegations  on  informa 
were  supported  by  documents  or  rehearsal  of  other 
cient  to  make  a  prima  facie  case  on  the  motion.  I 
verification  of  a  bill  in  chancery  is  not  sufiicient  pi 
granting  an  order  or  decree  thereon.^ 

3.  —  under  the  Codes."] —  The  requirements  of 
der  the  Codes  are  to  be  construed  with  reference  to 
purposes  is  to  be  served.  By  the  New  York  stal 
(and  in  practice  the  usage  is  the  same  for  a  petit 
dicate  on  its  face  what  allegations  are  made  on  ii 
belief  of  the  person  verifying;  and  the  verificati< 
pressed  positively,  except  as  to  the  matters  stated  : 
to  be  alleged  on  information,  etc.  This  enables  t 
the  pleading  is  presented  in  support  of  a  motion,  t 
how  far  it  can  ser\'e  as  proof,  and  how  far  merel 

complaint  for  injunction,  filed  by  several  plaintiffs,  was  s 
by  one  in  the  absence  of  any  nile  requiring  all). 

Otherwise  of  a  joint  and  several  a?iswer  in  chancery,  \i 
has  the  riplit  to  the  oath  of  each;  though  he  may  waive  it. 
Beach,  6  Wend.  30. 

2iShonk  V.  Knight,  12  W.  Va.  007  (holding  bill  so  expr 
as  to  l)e  obviously  on  information  and  belief,  not  enough 
requiring  it  to  satisfy  the  court  of  plaintiiFs  equity). 

State  V,  Mayor,  4  Nebr.  200  (holding  that  under "^statut* 
affidavit  to  procure  mnndnmus  to  issue,  must  set  forth  the 
tion,  like  that  allowable  verifying  a  pleading,  that  the  faci 
affiant  verily  believes,  is  insufTicient ) .    8.  P.,  State  t?.  County 

Bank  v.  Jones,  1  Swan  (Tcnn.),  391  (under  statute  forbi 
abatement  to  be  received  unless  the  party  "  shall  prove  th( 
affidavit  or  otherwise,  an  affidavit  on  information  and  belief 

22  The  Chancellor  i?.  Traphagen,  41  N.  J.  Eq.  369,  2  Cent.  B 
cited. 
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her  proof.  And  several  persons,  though  pleading  to- 
ist  each  verify  when  verification  is  required,^  unless 
nited  in  interest,  in  which  case  verification  by  the  one 
lainted  with  the  facts,  is  accepted  for  both.^ 

jr«  of  facf] — A  requirement  of  verification,  since  its 
)  secure  authentication  of  representations  of  fact,  is  not 
y  construction  to  an  instrument  which  does  not  allege 
:act,  but  only  suggests  or  interposes  objections  of  law.^ 
same  principle,  under  a  statute  such  as  is  in  force  in 
«,  requiring  pleas  in  abatement  to  be  verified,^  a  plea 
ting  defendant's  right  to  take  advantage  of  matter  in 
alleged  in  plaintiflF's  complaint,  has  been  held  not  to 
cation. 


27 


mty  —  in  general,'] — The  practice  of  the  courts  usu- 
•es  (even  where  there  is  no  express  statute  like  that 
exists  for  the  case  of  subsequent  pleadings,  when  the 
complaint  is  verified)  that  applications  to  the  court  be 
ith,  and  (except  where,  as  in  the  case  of  mere  motions, 
sufficient),  the  oath  should  be  in  the  form  of  a  verifica- 
ed  to  the  pleading  or  petition ;  ^  but  it  is  discretionary 

Kendall,  10  Abb.  Pr.  66. 
V,  Palmer,  32  Mi8C.  426,  66  N.  Y.  Supp.  743. 
ur  r.  Weir,  20  Tex.  254    (dispensing  with  verification  of  plea 
r  gave  notice  that  defendant  would  take  advantage  of  matter  in 
leged  in  plaintiffs  complaint). 

X  a  statute  requiring  a  pleading  of  fact  to  be  verified,  a  petition 
not  be  verified.     Newlove  r.  Woodward,  9  Nebr.  502.     But  where 
negations  of  material  facts  not  appearing  in  the  record,  then  it 
Red.     Hanover  v.  Sperry,  36  Ohio  St.  244. 
instance.  Cherry  r.  Rawson,  49  Ga.  228;  N.  Y.  Code  Civ.  Pro., 

.  Pannell,  51  Tex.  165,  the  requirement  was  held  to  vitiate  an 
ea  filed  on  the  day  of  trial,  setting  up  that  the  plaintiff  had 
e. 

ur  V.  Weir,  20  Tex.  254. 

'  r.  Morrow,  3  Brev.  (S.  C.)  394,  it  was  held  error  to  strike 
lea  after  filing,  because,  while  such  a  plea  should  be  verified,  the 
the  affidavit  is  to  give  information  to  the  court  and  not  validity 
Whenever  such  a  plea  has  been  entered,  therefore,  the  pre- 
that  it  was  with  the  consent  of  the  court. 

:  V,  Auditor,  26  Ark.  237,  where  a  petition  for  inandamus  was 
rant  of  verification  (among  other  reasons),  the  court  well  said: 
e  appears  to  be  well  settled  that  a  jurat  is  necessary,  for,  other- 
e  of  the  court  might  be  taken  up  with  frivolous  applications,  or 
le  purpose  of  obtaining  the  opinion  of  the  court  on  a  supposed 
I, 
)  V.  Hudnall,  2  N.  A  McC.  (S.  C.)  419  (prohibition). 
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Tvith  the  court  whether  to  act  on  an  unverified  pleai 
tion,^*  if  adequate  evidence  is  also  presented. 

6.  Substance  of  the  allegation,^ —  In  the  case  of  a 
than  a  pleading,  if  no  particular  form  for  verification  i 
it  is  the  safer  practice  to  follow  the  fomi  prescribed 
statute  for  the  verification  of  pleadings,^  taking  car 
be  used  as  proof,  to  indicate  in  the  allegations  wha 
any,  are  a  Hedged  only  on  information  and  belief,  and  t 
verification  positively,  with  reference  to  all  other  ma 
manner  as  to  identify  them;  as  in  the  form  of  ve 
jileadings  under  the  New  York  Code  of  Civil 
(§  526.) 

Where  there  is  no  express  requirement  as  to  form 
of  verification,  and  no  settled  practice,  an  ordinary  ju 
of  an  affidavit,  has  been  accepted.®^ 

?•  Tests  for  doubtful  cases.l — ^Where  the  statute  < 
as  is  frequently  the  case,  to  give  any  clear  indicatioi 
plicit  the  oath  must  be,  the  following  generally  recc 
ciples  will  serve  as  a  guide,  due  regard  being  had  to  t 
which  the  verification  is  required ;  and  the  language  o 

29  The  question  was  so  treated  in  Baumeister  f?.  Demuth,  84 
82  N.  Y.  Supp.  831,  afT'd,  ITS  N.  Y.  C30;  Srhermehorn  r.  L'Esp 
300;  Hawkins  r.  Hunt,  14  111.  42;  Laughlin  V.  Lamasco  Cit 
Parsel  v.  Barnes,  25  Ark.  261. 

McDoupal  r.  City  of  Brazil,  83  Ind.  211  (holding  it  erroi 
executor's  answer  a  I  leering  payment,  as  defense  to  suit  to  com] 
tax,  because  unverified). 

Martin  v.  Porter,  4  Heisk.   (Tenn.)   407. 

Hunter  r.  Robinson,  5  W.  Va.  272  (accepting  affidavit  ma 
bill   as   sul)atantial   compliance). 

In  Kelly's  Application,   10  Abb.  Pr.  208,  the  court  say,  on 
compel    payment    of    personal    tax:       "Application   to    courts 
imprisonment   are   generally,   if   not   universally,   on   aflidavita 
nothinsr  in  the  statute  exceptin*?  this  proceeding  from  the  gen 

In  .Moore  r.  Cheoseman,  23  ^Uch.  332,  the  court  below  sustaii 
to  a  bill  to  annul  a  de<'d  on  the  ground  that  the  bill  was 
Held,  error.  The  court  said:  "There  is  no  rule  requiring  b 
general  equity  coCTiiznnce  to  be  sworn  to.  Bills  that  attempt 
a  court  of  equity  matters  coirnizable  in  a  court  of  law,  and 
requiring  the  preliminary  aid  of  the  court  upon  facts  stated  in 
facts  are  not  otherwise  substantiated,  should  be  verified." 

80  State  V.  Day,  57  Wi<5.  655. 

81  Parker  v.  Clark,  7  W.  Va.  467,  472;  Hickman  v.  Paints 
State  r.  Wriorht,  10  Nev.  167;   Chevallier  v.  Williams,  2  Tex. 

Contra,  Friedlander  r.  Pollock,  5  Coldw.   (Tenn.)  490. 
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)f  the  New  York  Code  of  Civil  Procedure,  requiring 
,  is  appended  in  a  note,  that  the  reader  may  test  the 
I  of  these  principles : — ^ 

ificcUion  of  truth.'] —  Even  where  the  requirement  of 
m  is  that  it  state  that  the  instrument  ^'  is  in  all  re- 
md  true,"  the  addition  in  the  verification  of  the  quali- 
I,  "  to  the  best  of  his  knowledge  and  belief,"  does  not 
tut  where  the  statutory  requirement  is  that  the  party's 


Code  Cfv.  Pro.,  |  526,  the  verification  of  a  pleading  in  an  action 
he  effect  "  that  the  pleading  is  true  to  the  knowledge  of  the 
pt  as  to  the  matters  therein  stated  to  be  alleged  on  information 
i  that  as  to  those  matters  he  believes  it  to  be  true." 
>f  verifications  of  pleadings,  see  chapter  on  Pleadings. 
particulars  by  an  affidavit  "  to  the  effect,  that  he  believes  it  to 
531.) 

sions  of  the  statute  apply  the  same  requirement  to  verifications 
Q  the  surrogate's  court  (|  2534),  verifications  in  summary  pro- 
spossess  (II  2235,  2244),  of  return  by  party  to  alternative  writ 

(I  2098),  petition  to  change  name  (|  2412),  or  for  sale  of  real 
It,  etc.   (I  2350). 

nt  to  judgment  by  confession,  "  that  the  matters  of  fact  therein 
true."    Id.,  I  1274. 

1  for  habeas  corpus  the  "  oath  of  the  petitioner  to  the  effect 
M  it  to  be  true."    Id.,  |  2019. 
)s  for  insolvent's  discharge  or  exemption  from  arrest  "  to  the 

petition  is  in  all  respects  true  in  matter  of  fact."    Id.,  §§  2151, 

tment  of  trustee  to  take  care  of  prisoner's  property,  "  to  the 
e  matters  of  fact  therein  stated  are  true,  to  the  best  of  the 
lowledge  and  belief."     Id.,  |  2222. 

the  death  of  a  life  tenant,  "  to  the  effect  that  the  matters  of 
it  forth  are  true."    Id.,  §  2303. 

>ointment  of  a  committee  of  a  lunatic,  "to  the  effect  that  the 
rt  therein  stated  are  true."    Id.,  |  2325. 
Tit  of  habeas  corpus  is  to  be  verified  (except  in  case  of  a  return 

"  by  his  oath,"  Id.,  |  2026 ;  but  the  return  must  state  the  facts 

Stevens,  94  N  .Y.  387,  rev'g  26  Hun,  229  (oath  to  schedules  of 
»enefit  of  creditors).  The  court  say  (per  Miller,  J.):  "We 
B  addition  made  was  not  in  contravention  of  the  statute,  and 
lage  employed  was  a  substantial  compliance  with  the  same.  The 
ibe«  no  particular  form,  and  it  is  not  required  that  the  affidavit 
ite  and  unqualified.  *  *  *  If  the  construction  insisted  upon 
want  of  knowledge  of  a  single  fact  would  prevent  the  debtor 
the  affidavit.  ♦  ♦  ♦  The  general  rule  is  that  an  oath  taken 
petent  officer  merely  verifies  the  truth  of  the  facts  stated, 
be  best  knowledge,  information,  and  belief  of  the  affiant.  The 
lation  of  the  fact  sworn  to  in  an  affidavit  is  in  most  cases 
understood  to  be  according  to  the  best  knowled^,  information, 
the  witness.  In  the  case  at  bar  this  would  be  so  if  the  stnte- 
is  unqualified.  It  is  not  any  the  less  so  because  it  is  qualified. 
squires  that  the  values  must  be  given  by  the  debtor  according 
nowledge,  and  as  such  values  may  depend  upon  information 
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oath  must  be  "  that  the  matters  therein  set  forth  are 
fication  that  "  he  believes  "  they  are  true  is  bad.^ 

9.  —  verification  merely.] — If  the  requirement 
verification  by  the  oath  or  affirmation  of  the  pari 
declaration  that  the  statements^  are  true  is  enough 
further  expression  to  show  that  the  party  has  persona 
Otherwise  if  made  by  a  stranger. 

10.  —  to  deponent's  knowledge.] — A  requiremei 
tion  upon  the  knowledge  of  the  deponent  is  satisfied 
tial  indication  of  knowledge,  such  as  saying  that  h 
contents  "  of  the  paper,  and  that  the  same  is  true;  ^ 
Eatisfied  by  a  general  allegation  of  truth,  not  indicati 
edge.^  A  verification  purporting  to  be  on  knowled^ 
ineU'ective  by  adding  alleged  "  sources  of  depone 
tion  "  which  disclose  that  he  has  no  actual  knowledge 

and  l)elief,  it  is  diflicult  to  see  how  they  can  be  given  as 
The  anidiivit  here  is  aa  absolute  in  fact  and  in  law  as  if  the 
had  not  been  inserted." 

8.  P.,  (iihbona  v.  Sheppard,  2  Brewst.  1 ;  Large  t;.  Keen's  Ci 
263;  Jackson  v.  Webster,  6  Munf.   (Va.)  462. 

Pratt   r.   Stevens    (a bore),  overrules  in  effect  Van  Horn 
6   How.   Pr.   238,   which  was  to  the  contrary.     So  also  were 
16  Mich.  456;  Benedict  f.  Hall,  76  N.  C.  113.     But  in  these  la 
veritiralion  was,  perhaps,  lield  defective  merely  because  it  was 
of  facts  alleprcd.     See  llndlev  v.  Watson  (Mass.,  1886),  3  Nev 

34  Inprrara  r.  Robbins,  33  N.  Y.  409. 

85  Stating;  tliat  the  "  facts  "  were  true,  instead  of  "  matters, 
cient  in  Whelpley  r.  Van  Epps,  9  Paige,  332.  In  Lewis  r.  ^ 
Ann.  707,  an  allidavit  that  the  allegations  are  true  was  held 
statute  requiring  it  to  state  that  all  the  allegations  are  true. 

SOArata  t*.  Tellurium,  etc.,  Co.,  3  West  Coast  Rep.  151  (ve 
chanics'   lien). 

Election  Cases,  65  Pa.  St.  20   (election  petition). 

Washburn  r.  People,   10  Mich.  372    (verification  of  crimim 

Where  under  such  a  requirement  the  usual  form  for  verifi 
ings  (including  the  addition  "except  as  to  matters  therein  stj 
tion,"  etc..)  was  followed,  it  was  held  nevertheless  suffici^ 
Rhoads,  46  Cal.  308,  403    (election  contest). 

In  Carpenter  v.  Providence  Washington  Ins.  Co.,  4  How.  ( 
the  rule  that  an  oHicer  of  a  corporation  may  verify  its  ansi 
sustain  an  answer  sworn  to  "according  to  the  best  of  his 
belief'*  only,  made  by  the  president,  who  had  not  come  into 
alleged   transaction  took   place. 

37  Matter  of  Macaulav,   94   N.   Y.  674. 

asSexaner  r.  Bowen,  10  Abb.  Pr.  (N.  S.)  335,  3  Daly,  405 
pleading)  ;  Williams  r.  Reil,  11  How.  Pr.  374. 

89Moran  v.  Helf,  52  App.  Div.  481,  65  N.  Y.  Supp.  113;  Id 
99  App.  Div.  245,  90  N.  Y.  Supp.  918. 


COMMON  FORMS. XXVI.     VEBIFICATION. 


491 


lent  swears  he  has  read  the  pleading  and  knows  the 
a  allegation  that  they  are  true  implies  that  thej  are  so 
ivledge;  and  conversely,  if  he  swears  they  are  true  to 
dge,  except,  etc.,  this  implies  sufficiently  that  he  has 
eading  or  heard  it  read,  and  knows  the  contents.^ 

3.]  —  If,  as  is  usual,  the  verification  is  underwritten 
I  on  the  document  it  verifies,  and  refers  to  it  as  fore- 
ithin,  no  separate  caption  or  title  is  necessary.*^ 

ue.'] — A  venue  is  as  essential  as  in  the  case  of  any 
vit.« 

►  to  make.'] — Where  the  requirement  is  general  —  of 
ath  or  affirmation,  without  saying  whose — the  court 
verification  by  attorney,  solicitor,*^  or  counsel  Where 
•  a  party  is  required  the  court  may  accept  that  of  the 
in  interest,**  but  should  not  accept  that  of  the  attorney 
ubstitute  for  that  of  the  party,  if  the  requirement  of 
3ath  was  for  the  purpose  of  guarding  against  collusion.**^ 
statute  does  not  preclude,  the  court  have  power  on 
lieation  to  allow  a  petition  which  ought  to  be  verified 
to  be  verified  by  the  attorney  or  solicitor  provisionally 
arty  can  himself  be  sworn ;  ^  though  where  an  inter- 
:h  the  client's  property  interests  are  sought,  the  court 
3  to  act  upon  the  petition  so  verified  until  proof  of 
mthority  be  supplied.*'' 


n  V,  Ely,  19  Cal.  28. 

Wilson,  43  Iowa,  605;  Cook  v,  Yarwood,  41  111.  115. 

Morse,  6  How.  Pr.  394.    See  p.  13  of  this  volume. 

V,  Allston,  2  West.  L.  Monthly,  588,  the  lack  of  a  venue  to  the 
ras  supplied  by  looking  to  a  venue  which  in  that  case  appeared 
on. 

p.  Dale,  1  Monr.  190.     (Demurrer:   solicitor's  oath  to  bill  held 
But  reason  or  excuse  should  be  shown  for  substituting  the  oath 
or  that  of  party.    Reid  v.  Hoffman,  6  Heisk.   (Tenn.)   440. 
Gardner,  6  Abb.  Pr.  (N.  S.)  147  (holding  that  the  word  "  party  " 

I  157,  embraces  the  person  for  whose  benefit  the  suit  is  brought. 
\g  out  answer  for  insufficient  verification,  reversed). 
Id  17.  Ketcham,  95  N.  Y.  657,  5  Civ.  Pro.  Rep.    (Browne),  407 
►rror  to  accept  attorney's  affidavit  to  submission  of  facts  agreed, 
iinJer  N.  Y.  Code  Civ.  Pro.,  §  1279). 

.  Bruce,  L.   R.  6  Prob.   &  Div.   16;    8.  c,  29  Wkly.   Rep.   474. 
•  dissolution  of  marriage.) 
)f  Stephani,  76  Hun,  188,  26  N.  Y.  Supp.  1039. 


V  :     . 
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A  verification  on  behalf  of  a  corporation  is  made  by 
and  on  behalf  of  an  infant,  bj  the  guardian  ad  liten 
case  this  satisfies  the  requirement  of  a  verification  by  tl 
and  may  be  in  the  form  appropriate  for  a  party  only 
may  omit  stating  grounds  of  belief  as  to  all  matter 
on  knowledge,  and  reason  why  party  does  not  verify/ 

So  a  verification  on  behalf  of  a  person  of  unsounc 
be  by  his  guardian,  the  fact  of  mental  incapacity  a 
the  face  of  the  papers,  and  the  court  exercising  its  ( 
to  the  necessity  of  personal  examination,  or  evidenc 
gence*^ 

14.  Allegation  of  character  of  party. "] — The  pr 
requires  a  distinct  allegation  of  the  character  of  ai 
as  to  show  his  relation  to  the  cause,  does  not  apply 
cation  made  by  a  party  named  as  such  in  the  instrumi 
the  verification  is  appended*^*  Here  mere  descriptioi 
is  enough.  But  it  does  apply  to  the  case  of  a  verif 
third  person,  on  excuse  shown  for  non-verification  b; 
Here  the  fact  of  being  agent,  attorney  or  oflScer  shoi 
to ;  although  in  case  of  a  public  officer  of  whom  the  coi 
judicial  notice,  the  omission  does  not  vitiate. 

15.  Several  parties.'] — It  is  not  essential  that  a 
several  persons  be  verified  by  all,  if  they  are  united 
unless  the  statute  or  rule  of  court  requires  each  to 
the  court  may  accept  and  act  on  a  verification  by 
the  reason  why  the  others  do  not  join  is  sworn  to.     I 


4SA   railroad   company's  attorney,  appointed   to  verify   pel 

demnation  proceedings,  is  such  an  "  officer."     Matter  of  St.  L. 

133  N.  Y.  270.     So  is  a  director.     Eastham  r.  York  State  Tel 

Div.   562,   83   N.   Y.   Supp.    1019.    A   "  general  manager,"   w 

description  of  his  powers  and  duties,  is  not.     Meton  17.  Isham, 

215,  15  Civ.  Pro.  Rep.  259. 

«N.  Y.   Code  Civ.  Pro.,   S  526;    Oay  r.  Baker,  41   Hun, 

ad  litem) ;   Henry  r.  Brooklyn  Heights  R.  R.  Co^  43  Mjse. 

8upp.    625    (domestic   corporation).      Robinson    t'.    Ecuador    '. 

Misc.  106,  65  N.  Y.  Supp.  427   {contra,  as  to  foreign  corporati 
60  People  ex  ret.  Norton  v.  N.  Y.  Hospital,  3  Abb.  N.  C.  229, 
M  Levy  V.  Wilson,  43  Iowa,  605  (verification  of  answer).      * 
8.  P.,  Blaiberg  v,  Parke,  48  L.  T.  R.  (N.  S.)  311  (verification 
In  Brotton  v.  Allston,  2  West.  L.  Monthly,  588,  a  statens 

party  "  appeared  and  made  oath  to  the  petition,  waa  held  suffix 

uiat  the  plaintiff  did. 


COMMON  FORMS. XXVI.     VEBIFICATION. 


493 


rill  usually  proceed  by  analogy  to  the  statute  or  practice 

the  verification  of  pleadings.*^^ 

sought  to  be  charged  on  the  same  facts  are  regarded 
n  interest  within  the  principle  allowing  one  to  verify ;  ^ 
5  whose  liability  is  dependent  on  different  facts  on  which 
ave  recourse  over  against  the  other,  such  as  the  maker 
;er  of  negotiable  paper,  are  not" 


lature,'] —  The  affidavit  of  verification  should  be  signed 
nt ;  but  a  pleading  or  petition  duly  signed  by  the  party 
Y  is  not  to  be  disregarded  by  the  adverse  party  as  a 
»rely  because  the  verification  is  not  also  signed  by  the 
But  the  court  should  not  act  on  an  unsigned  verifica- 
of. 

7  may  administer  oath.'\ — The  rules  as  to  who  may 
administer  oaths,  are  applicable.  In  New  York  and 
•  jurisdictions,  it  is  not  allowable,  and  elsewhere  it  is 
illy  safe  practice,  to  take  a  verification  before  the  at- 
ecord.*® 


\>de  Civ.  Pro.,  S  525.  (If  two  or  more  parties  are  pleading  to- 
ELre  united  in  interest,  one  of  them  who  is  acquainted  with  the 
erify. ) 

of  joint  wrongdoers.  Zoellner  v.  Newberger,  1  N.  Y.  Monthly 
Mooney  v,  Ryerson,  8  N.  Y.  Civ.  Pro.  435. 

tn  by  one  of  two  complainants,  **  that  the  facts  set  forth  in  the 
as  they  relate  to  his  act  and  deed,  are  true,  and  so  far  as  they 
le  act  and  deed  of  others,  he  believes  them  to  be  true,"  held 
Larper  v.  Whitehead,  33  Ga.  138;  s.  p.,  Clark  v.  Croft,  51  uL  368. 
B  V.  Storms,  5  Sandf.   (7  N.  Y.  Super.  Ct.)  609.. 

Yonkers,  43  App.  Div.  380,  60  N.  Y.  Supp.  171;  Smith  v,  Benton, 
Alford  V,  McCormac,  90  N.  C.  151. 

B  to  a  pleading,  under  N.  Y.  Code,  §  528;  Laimbeer  t?.  Allen,  2 
(holding,  however,  that  in  order  to  disregard,  notice  of  intent  to 
i  nullity  must  be  given).  Nave  v,  Ritter,  41  Ind.  301. 
8  r.  Robertson,  9  C.  E.  Green,  348,  an  answer  was  suppressed 
her  it  nor  the  verification  was  signed.  The  court  say :  "  The 
this  court  requires  that  where  the  verification  of  an  answer  is 

of  an  affidavit,  the  name  of  the  deponent  must  be  subscribed  at 
the  affidavit,  and  where  in  the  form  of  a  certificate  of  the  officer, 
must  be  signed  by  the  party." 

i  V.   Hempstead,   4   How.   Pr.    153;    Post   r.    Coleman,    9   id.   64; 
Earner,  11  Kans.  121   (petition  struck  out  for  so  doing). 
Thome,  2  West.  L.  Monthly,  312.     Contra,  Kuhland  r.  Sodj^vick, 
The  verification  so  taken  is  not  void.     Baumeister  v.  Demuth, 
r.  394,  82  N.  Y.  Supp.  831,  aff'd,  178  N.  Y.  630. 


»  1 
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•  18.  Auihenticatian.'i — In  respect  to  administrati 

II  and  authentication,  a  verification  is  an  affidavit  anc 
l|  rules  already  stated  on  that  subject "^ 

19.  — of  exhibits.'] — Schedules  or  exhibits  anne: 
properly  referred  to  in  the  document  which  is  veri: 
need  to  be  separately  verified.^ 

20.  Waiver.] — Where  verification  is  required  as 
tion  of  jurisdiction  on  making  an  application  to  t 
judge,  an  omission  of  verification,  or  such  a  defect 
to  failure  to  comply  with  the  requirement,  is  a  ji 
defect,  and  is  not  waived  by  proceeding,  unless  it  b< 
But  where  jurisdiction  otherwise  exists,  and  verific 
quired  as  an  assurance  of  good  faith  or  for  the  prevent 
or  false  pleading,  omission  or  defect  is  waived  by  negl 
with  reasonable  promptitude.*^ 

Where  verification  is  used  as  proof  on  which  th( 
—  as  for  instance  in  issuing  an  attachment  or  inji 
party  who,  on  a  hearing  and  opportunity  to  objec 
object  specifically  to  a  defective  verification,  waives 
jections  to  authentication;  but  if  the  verification,  ai( 
waiver,  proves  anything,  the  sufficiency  of  the  evidei 
by  it  remains  a  question  which  may  be  reviewed  on 
withstanding  the  omission  of  specific  objection. 

21.  Collateral  attach.'] —  When  proceedings  founded 
cation  are  collaterally  questioned,  formal  defects  in 
may  be  aided  by  the  usual  presumptions  of  regularit 


5T  Pages  13,  17,  of  thia  volume. 

B8£ly  V.  Frisbie,  17  Cal.  250  (reversing  judgment  for  refusal 
copies  to  be  read). 

BO  Luther  v.  Brison,  4  Monthly  L.  Bui.  91;  Williamson  i 
3  N.  Y.  Civ.  Pro.  Rep.  69,  64  How.  Pr.  450. 

60  Schwartz  v.  Oppold,  74  N.  Y.  307  (objection  cannot  be  ta 
Paddock  v.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743. 

01  Crosier  v,  Cornell  Steamboat  Co.,  27  Hun,  215.  A  petition 
administration,  held  (in  an  action  by  the  administrators)  suffic 
to  confer  jurisdiction  on  the  surrogate,  although  there  was  i 
verification  but  a  simple  venue  and  jurat  to  the  petition  itself. 

Schermerhorn  v.  Talman,  14  N.  Y.  93.  (Jurats  attached  to  i 
schedules  of  a  bankrupt  presumed  to  have  been  verified  in 
proved  otherwise.) 
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nsistency.'] — Where  the  allegations  and  the  verifica- 
iconsiatent  —  as  where  an  answer  denying  partnership 
i  by  an  attorney  who  allied  that  his  information  came 
tner"* — or  where  a  pleading  denies  knowledge  or  in- 
efficient to  form  a  belief  as  to  any  fact,  and  the  verifi- 
es that  the  facts  are  within  the  depondent's  knowledge,^ 
g  may  be  struck  out  as  sham. 

^^y«] —  The  falsity  of  a  verification  when  made,  though 
[pectation  that  acts  intended  to  be  subsequently  done 
:e  its  statements  true — as  where  creditors  signing  a 
bankruptcy  swear  that  others  had  signed,  in  antici- 
1  they  would  —  is  good  ground  for  setting  aside  the 
uded  on  the  verification.®* 

nding.'] — The  general  power  of  a  court  of  record  to 
>wn  proceedings  extends  to  allowing  defective  verifica- 
amended,^  and  omitted  verifications  to  be  supplied,^ 
re  they  are  jurisdictional. 

ndment  may  be  allowed  when  asked  by  way  of  defeat- 
►n  by  the  adverse  party,  founded  on  the  lack  of  proper 
,^  and  it  may  be  allowed  at  the  trial,  if  the  adverse 
b  taken  by  surprise.^ 

edy  for  non-verification  of  complaint,'] — The  remedy 
►  is  proceeded  against  by  an  unverified  complaint  in 
ire  the  law  requires  verification,  is  not  by  demurrer, 


V.  Tomes,  3  Abb.  N.  C.  24. 

Home  Ins.   Co.,   18   Fed.   Rep.   622    (granting  motion  that  the 
tick  out  for  want  of  proper  verification). 

f  Keiler,  4  Abb.  N.  C.  160,  159.  (The  dictum  that  interposing  a 
[  is  a  contempt,  is  overruled  in  Fromme  v.  Gray,  148  N.  Y.  695. 
•ine  Co.  v,  Atl.  Lumber  Co.,  21  Misc.  164,  47  N.  Y.  Supp.  77. 
Bickford,  4  How.  Pr.  21 ;  Kennedy  v.  Wachsmuth,  12  Serg.  &  R. 
[argrove  t?.  Woolf,  34  Kans.  101;  s.  c,  8  Pac.  Rep.  192;  Trabue 
>)ld.  (Tenn.)  620;  Lowenstein  v,  Monroe,  62  Iowa,  231;  Lattimer 
^al.  628  (refusing  to  grant  such  leave,  held  error). 

Bloomberg,  74  App.  Div.  368,  77  N.  Y.  Supp.  541;   Hughes  v. 
wa,  142;  Angier  v.  Masterson,  6  Cal.  61. 

Jones,    18   Kans.   652    (granting   it   on   terms    which   allowed 
atinuance). 

Wales,  3  Bush    (Ky.),  226;  Arrington  i?.  Tupper,  10  Cal.  464 
rror  to  refuse  leave). 

x>re   V.   Emmert,   21    Kans.    1.     Compare   Lawrence   v.   Staigg^ 
rhere  it  was  held  too  late  to  ask  it  after  trial. 
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for  the  verification  is  no  part  of  the  substance  of 
nor  by  motion  to  dismiss  the  proceeding,"®  if  it  wi 
proper  process;   but  by  returning  or  moving  to 
unverified  pleading;  ^^  or  the  party  may  waive  the 
treat  the  paper  as  unverified.'^     If,  however,  the 
special   and   statutory,   the  requirement   of  verific 
jurisdictional;  and  if  so,  a  special  appearance  and 
miss  is  proper ;  or,  in  some  cases,  it  may  be  prefer 
the  voidness  of  any  adjudication  made  without  juri 

26.  — of  responsive  pleading,'] — The  remedy  < 
entitled  to  a  verified  answer  or  reply  in  response  t 
pleading,  and  who  is  served  with   an  unverified 
verified  one,  is  not  by  demurrer,*^*  but  by  motion  t 

By  the  Xew  York  practice,  such  a  motion,  thoi 
a  doubtful  case  to  avoid  the  embarrassment  of  a  ch 
practice  in  entering  judgment/*  is  not  essential,  bu 
notice  to  the  adversary's  attorney  with  due  dilig< 
♦'lects  to  treat  it  as  a  nullity,  and  proceed  accordingl 
purpose  he  should  return  it^  with  specific  notice  o 
unle.ss  it  be  served  on  behalf  of  several,  and  proper 
behalf  of  some  of  them,  in  which  case  it  should  I 
regular  as  to  them,  and  prompt^®  notice  given  as  respe 

He  may,  however,  at  his  election,  waive  the  right 
or  return  (in  which  case  the  pleading  will  stand  as 
pleading),®^  and  take  the  advantage,  if  any,  that  th 
verify  may  give  him  on  the  trial,  as  in  the  case  of  soi 


»  Fritz  r.  Barnes,  6  Neb.  435. 

70 /d.;  Greenlu'Id  r.  Carlton,  30  Ark.  547. 

71  X.  Y.  Code  Civ.  Pro.,  $  5*28,  providing  thus  as  to  pleadini 

72  Parker  v.  Simpnon,  1  Mo.  539;  Newhv  V,  Roarers,  54  In 
V.  Shaffer,  87  id.  208;  Hagler  v.  Mercer,  6*  Fla.  342. 

73  Same  cases;  Dorsey  i'.  Hardesty,  9  Mt).  157;  Barber  t?.  Sui 
(Ind.)  330;  Harper  t?.  Drake,  15  Iowa,  157   (applying  the  low 

74  Fredericks  V.  Taylor,  52  N.  Y.  596. 

75  Paddock  17.  Paliier,  32  ISfisc.  420,  66  N.  Y.  Supp.  743  { 
in  returning  wmives  defect;  dictum  that  twenty-four  hours  is 
excuse  for  further  delay  appears). 

76  N.  Y.  Code  Ciy.  Pro.,  §  528. 

77  See  p.  404  of  this  volume. 

78  See  p.  404  of  this  yolume.  A  notice  that  it  is  returned  h 
ciently  verified,  is  not  enough.     Snape  V.  Gilbert,  13  Hun,  49 

7?>IIull  r.  Ball,  14  How.  Pr.  305  (holding  forty  days*  del; 
notice  fatal). 

SON.  Y.  Code  Civ.  Pro.,  |  528   (first  sentence). 
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►t  be  proved  unless  put  in  issue  under  oath.®^  He  is 
however,  to  move  to  compel  his  adversary  to  verify 
,^  unless  it  may  be  in  those  cases  where  the  law  gives 
to  discovery  on  oath  by  means  of  the  pleading  which 
ved  without  verification. 

FORM  Ho.  264. 
cation  where  no  other  form  is  prescribed  by  itatate.a8 

ng  duly  sworn,  says,  that  [he  has  read]  the  foregoing 
d  knows  the  contents  thereof,  and  that  the  same®*J 
is  own  knowledge,®*  except  as  to  the  matters  therein 
B*]  alleged  upon  information  and  belief,  and  as  to 
3  he  believes  it  to  be  true. 

ISignature.l 

r  forms  of  Verificaiion  by  officer,  etc.,  see  page  326, 
94,  etc.;  of  Pleadings,  see  chapter  on  Pleadings  in 
of  Assignee's,  Receiver's,  or  Trustee's  Account,  taken 
'•ree,  see  Reference.'] 

e  Civ.  Pro.,  |  1776   (allegation  taking  issue  on  plaintiff's  in- 
8.  P.,  Newby  v.  Rogers,  54  Ind.  103   (under  statute  dispensing 
ixecution  of  paper  sued  on,  if  not  denied  under  oath). 
lusscn,  51  N.  Y.  Super.  Ct.  515  (denying  such  a  motion). 


■ed   by  court   rule,   or 

ion  of  these  bracketed 
yitiate.    See  pp.  490, 

lion  of  all  after  this 
vitiate,  if  none  of  the 
the  instrument  verified 
AS  on  information  and 
I  are  expressed  posi- 
tapter  on  Pleadings. 
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8S  The  omission  of  these  words  will 
not  vitiate  the  verification  as  a  veri- 
fication at  common  law  or  in  equity, 
but  will  deprive  the  instrument  of  its 
value  as  proof.  See  pp.  486,  487. 
And  these  words  are  required  as  a 
part  of  the  settled  code  form  in  New 
York,  applicable  to  pleadings.  (Code 
Civ.  Pro.,  I  526). 


498  Abbott's  practice  and  forms. 

CHAPTER  n. 
PROCEEDINGS  BEFORE  ACTIOI 

[In  addition  to  the  suggestions  embodied  in  this  chapter,  1 
to  note,  when  advising  on  an  action  affecting  the  title  to 
possession,  that  the  conditions  in  policies  of  insurance  fr< 
notice  to  the  company  in  order  to  prevent  a  forfeiture  of  tl 
occurrence  of  such  litigation,  and  that  to  protect  his  client 
point  often  nquirei  attention  from  the  practitioner.] 

AsnCLB  I.     AOBXEMSNT   WITH   CLIENT   BBGASDINO  ( 

II.      ASSIONMBNT  or  CAUSE  OF  ACHON. 

III.  AUTHOEITT  or  ATEOEITET. 

IV.  Designation  of  febson  to  be  sebved 
V.    Demands,  notices,  and  sbcubitiss  be 

VI.    Examination  or  intended  pabtt  ob  i 
VII.    Leave  to  sue. 

VIII.      GUABDIAN  ad  litem. 

ARTICLE  I. 

Agrbbment  with  Clibnt  Reoardino  Compe 

1.  For  contingent  fee.  share  of  rij 

2.  Notice  to  adverse  party.  cover  conti 

3.  Taxable  costs.  (266)  Agreement  fo 
FoBMS.  nite  fund, 

(265)  Agreement    with    client    for  covered. 

1.  For  contingent  feci — Whether  the  agreemen 
attorney  and  client  contemplates  a  contingent,  or  ar 
it  is  advisable  that  it  be  reduced  to  written  form. 

The  fee  of  the  attorney  may  be  made  contingent  uj 
and  payable  out  of  the  proceeds  of  the  litigation.^ 
cannot  agree,  as  part  of  his  obligation,  to  pay  i 
expenses  of  the  litigation,  or  to  indemnify  his  cliei 
same;  such  an  agreement  is  within  the  condemi 
statute  against  champerty^*  (Code  Civ.  Pro.,  §  74)  sa 
such  agreement  can  be  shown  to  have  been  in  no  res] 
ing  cause  of  the  retainer  and  the  litigation.* 

1  Fowler  v,  Callan,  102  N.  Y.  395.  Contra^  as  to  an  a^ 
Matter  of  Brackett,  114  App.  Div.  257;  Van  Vleck  v.  Van  Vie 
272,  47  N.  Y.  Supp.  470.  But  the  retainer  may  be  terminat 
at  will,  and  the  attorney  acquires  no  lien  for  services  not  perf 
r.  Ravitch,  113  App.  Div.  810. 

la  Matter  of  Speranza,  186  N.  Y.  280;  Matter  of  Clark,  184 

2  Fowler  v,  Callan,  aupra.  Where  it  appeared  that  the  att< 
retainer,  and  for  the  purpose  of  inducing  the  claim  to  be  plac 
offered  his  services  and  agreed  to  pay  the  expenses  of  the  litig 
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preement  provide  that  the  attorney  shall  receive  nothing 
rices  unless  he  makes  a  collection,  or  recovers  judgment, 
^y's  death  prior  to  collection,  or  judgment,  leaves  his 
led  to  nothing,  not  even  a  quantum  meruit.^ 
jement  is  not  to  be  condemned  as  unconscionable  without 
it  has  been  induced  by  fraud,  or  that  the  compensation 
or  is  so  excessive  as  to  show  the  attorney's  purpose  to 
improper  or  undue  advantage.*  It  does  not  lie  in  the 
a  defendant,  who  settles  in  violation  of  the  lien,  to 
e  propriety  of  the  amount  agreed  upon.' 
Btions  as  to  compensation,  arising  upon  a  substitution 
s,  see  chap.  XII,  Art.  I,  Attorneys. 

e  to  adverse  party. ^ — ^Before  service  of  the  summons, 

y  may  protect  himself  from  a  settlement  by  his  client 

cognition  of  the  attorney's  rights  only  by  taking  an 

and   serving  notice  upon  the  adverse  party  of  its 

ction  commenced,  the  agreement  with  the  attorney 
B  character  of  a  statutory  Hen  upon  the  plaintiff's  cause 
under  N.  Y.  Code  Civ.  Pro.,  §  66,  of  which  all  the 
t  take  notice,  and  any  one  settling  with  a  plaintiff 
I  defendant  interposing  a  counterclaim)  without  the 
of  his  attorney  does  so  at  his  own  risk.®  The  parties 
vented  from  making  an  honest  settlement ;  the  attorney 
ipelled  to  accept  his  share  of  such  settlement  as  a  satis- 

Id  void.  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  71  N.  Y.  443. 
t  by  an  attorney  to  take  all  necessary  proceedings,  including  the 
tt  of  suits,  at  his  own  expense,  was  condemned  in  Stedwell  r. 
I  App.  Div.  126,  77  N.  Y.  Supp.  498,  11  Anno.  Cas.  283,  aff'd,  173 

ittomey  ia  unable  to  enforce  a  claim  purchased  by  him  in  viola- 
Civ.  Pro.,  I  73,  he  may  assign  it  and  his  assignee  may  enforce  it. 
ihbond,  86  App.  Div.  582,  83  N.  Y.  Supp.  993.  See  also  Wight- 
n,  113  App.  Div.  24. 

Celler,  41  App.  Div.  599,  58  N.  Y.  Supp.  653. 
f  Fitawimons,  174  N.  Y.  15;  Serwer  t?.  Serwer,  91  App.  Div.  538, 
[)p.  838  (in  each  case  the  agreement  provided  for  fifty  per  cent, 
ry).  By  L.  1902,  chap.  60,  S  4,  the  receiver  of  a  moneyed  cor- 
Bot  make  an  agreement  with  an  attorney  for  his  compensation, 
approval  of  Attorney-General. 

e  r.  Brooklyn  Heights  R.  R.  Co.,  43  Misc.  414.  89  N.  Y.  Supp.  332. 
'.  Y.  C.  ft  H.  R.  R.  Co.,  152  N.  Y.  621,  overruling  many  decisions 
courts  that  notice  to  the  adverse  party  was  necessary  to  protect 


^i 


i 
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(Mtion  of  his  lien.''  When  a  judgment  is  recovered 
claim,  llie  lieu  rvaches  forward  *ad  attaclies  to  tLat  als< 
the  i-laim  is  exUn^fuished  by  «  aettlemfnt  between  tUe  p 
lieu  fiistciia  upon  the  fund  in  the  defendant's  hands,  t 
the  ngreetuent  of  acttJement  ia  made,  and  if  the  defeudai 
entire  fnnd  to  an  irresponsible  plaintiff,  the  attorney 
'  an  action   in  wiuity   to   foreelose  the   lien   upon   th 

defendttut  will  not  be  pennilted  to  say  he  has  nothing  ii 

to  satifffy  it-* 

If  the  attorney  ia  BUoeeesful  the  judgment  will  prov 
exetrntion  to  be  first  issued  against  the  defendant  die 
returned  unsatisfied  then  to  issue  against  the  defendai 
,  disregarded  the  lien.'" 

The  lien  of  the  attorney  for  bia  aervioes  and  disbui 
Buperior  to  the  right  of  the  adverse  party  to  have  a 
agaiu^t  the  client  in  his  favor  set  off  against  the  oUier  j 

If  the  client  voluntarily  diacontinuea  without  receivii 
in  aettleincnt.  there  is  nothing  upon  which  the  lien  h. 
except  the  client's  cause  of  action,  which  is  not  extingui 
dirtcontinuance.** 

3.  TarahU  cos/s.]—  Costa  allowed  by  law,  presumpti 
to  the  client"  and.  since  the  Code,  ate  not  the  meai 
attorney's  compensation  in  the  alwence  of  special  agreen 
agreem'ent  to  pay  the  attorney  a  share  of  the  araon 
requires  the  court  to  award  only  such  share  of  the 
including  an  extra  allowance,'* 

At  common  law.  an  attorney  has  a  Hen  upon  the  j 
the  extent  of  the  costs,  snch  Hen  operating  to  effect  t 

8  FiadiOT-Hnnsen  r.  Brooklyn  HfighU  R.  R.  •^O':  >t3  N.  i.  4 

,  p«rtv  dMend^nt  m  well.     OUhd  v.  Penn.  R.  H.  Co..  101  Api 

\lt?ttr'l%er  Prn^u  Co..  102  App.  Biv,  17"- ^^^J^:' 

»«rt  «n«idx-r..l  t).nt  report  to  thP  «un,m«ry  r'"<^1.n(r  pro^d 

wtu  preferable  to  tlie  action  in  «iuity~Se«  1**^\,.       -,.    oi 

» Morehouse  r..  Brooklyn  HeightB  R.  R.  Co..  «  Mi«.  A14.  8! 

^'fi  Smith  c.  Cs^ipr.  T..ke  rm;.nt  Co..  lOT  APT-;  Wj'  f  *•  »'?[; 

isMcllvBine  t'.  BtWDson,  (10  App.   Div    77,  85  N.  Y.  Snpp. 
Whitney,   ion  App.  Div,  300,  f.4  >r  Y.  Supp.    .28. 

liStfvrin  r,  Mjitot.  106  N.  Y,  8A 
15  Mellvaine  r.  Slf-enson,  *«prti. 
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it  of  the  costs  and  to  defeat  an  application  to  have  them 
inst  a  debt  owed  by  the  client;  ^®  when  a  judgment  in  for 
,  the  judgment  is  itself  notice  of  the  lien,"  but  if  for 
ind  costs  it  is  not  notice  even  for  taxed  costs  and  the  lien 
be  protected  by  notice  to  the  judgment-debtor.^®  A 
;  by  the  client  without  costs  destroys  the  attorney's 
eto,  under  an  agreement  that  he  may  have  ^'  all  costs 

n  19 

f  York,  the  statute  (Code  Civ,  Pro.,  §  66)  raises  a  lien 
active  without  notice.^ 
live  costs  may  be  assigned.^ 


FORM  Ho.  265. 
with  client  for  share  of  right  of  action  to  cover  contingent  fee.22 

lideration  of  [one  dollar  to  me  in  hand  paid  and  in 

nsideration  of]  the  agreement  by  A.  B.,  attorney  at  law, 

me  as  my  attorney  in  the  commencement  and  prose- 

an  action  to  recover  upon  a  certain  claim  for  damages 


r.  Miller,  84  Hun,  244,  32  N.  Y.  Supp.  505,  1  Anno.  Cas.  266; 

homson,  26  Miac.  548,  57  N.  Y.  Supp.  558. 

II  P.  Meech,  51  N.  Y.  140. 

11  V.  Me^h,  supra, 

p.  Met.  St.  Ry.  Co.,  110  App.  Div.  709,  97  N.  Y.  Supp.  447. 

N.  Y.  C.  &  H.  R.  R.  R.  Co.,  152  N.  Y.  521. 

of  Havemeyer,  27  App.  Div.  123,  60  N.  Y.  Supp.  126. 


iter  of  the  attorney's  lien 
,  on  his  client's  cause  of 
*gulated  by  section  66  of 
The  lien  created  by  that 

addition  to  the  attorney's 
imon  law  (to  retain  the 
f 8  until  satisfaction  of  his 
►  apply  funds  received  by 
jtion ) .  Matter  of  Wilson, 
Pro.  Rep.  343.    It  attaches 

of  action,  claim,  or  coun- 
om  the  commencement  of 
or  the  service  of  the  an- 
J6.)  To  protect  himself 
brought  from  a  settlement 
t,  an  attorney  may,  there- 
n  assiprnment,  if  the  causi9 

assignable  (see  Oliwell  v, 
n,  7  N.  Y.  Supp.  99,  17 


Civ.  Pro.  362),  and  notice  of  such  as- 
signment must  be  given. 

After  action  begun,  no  notice  of  lien 
need  be  given.  Peri  r.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  152  N.  Y.  521.  A  de- 
fendant  settling  without  the  knowl- 
edge of  plaintiff's  attorney  does  so  at 
his  own  risk  (id.),  and  if  the  attorney 
is  thereby  deprived  of  his  share  by 
reason  of  his  client's  insolvency  or  de- 
parture, he  has  an  action  in  equity 
against  the  original  defendant  to  fore- 
close his  lien.  Fisher-Hansen  v. 
Brooklyn  Heights  R.  R.  Co.,  173  N.  Y. 
492.  It  matters  not  that  the  cause  of 
action  is  not  assignable,  and  the 
agreement  made  before  judgment. 
Serwer  v.  Serwer,  91  App.  Div.  638, 
86  N.  Y.  Supp.  838. 
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which  I  hiTc  agaiDBt  the  Y.  Z.  Co,|  for  personal  iojurii 
hy  me  on  the  day  of  ,  19     ,  thruugU  the 

of  ^siifl  vtnnpan\\  I,  M,  N*,  af  ,  hereby  agrei 

A,  B,  inav  have  utid  retain  [tweniy-five]**  per  cent  of  t 
of  imy  verdict  ret-overcd  sgamst  or  compromise  effected 
conipaay  [such  twenty-five  per  cent  to  be  In  full  con 
for  the  services  of  my  said  attorney  throughout  the  e 
dnct  of  said  case,  and  no  other  or  further  ehai^  for  an; 
vices  to  be  made  against  me].** 

ily  said  attorney  aball  have  any  taxable  costs,  in  addi 
aforesaid  twenty-five  per  cent^ 

No  aettlemtntj  or  comprotniae,  ghall  be  made  witboti 
sent  and  the  consent  of  my  said  attorney.** 

In  Witi«ess  wheeeof,  &c* 

FORM  No.  266. 
ApeemtDl  for  slitrt  of  a  definltt  fund  when^  or  if|  ccco^ 

In  consideration  of  the  agreement  this  day  made  by  A 
sc»llor  at  law,  that  he  will  act  as  our  attorney  and  couns 
proceedings  as  may  be  necessary  to  obtain  for  us  our 
the  estate  of  M*  K.,  late  of  ,  deceased,  we,  t 

signed,  next  of  kin  and  heirs  at  law  of  said  M.  N,,  hei 
to  pay  said  A.  B.  for  his  services  one- fourth  of  any  siu 
of  money  that  may  be  received  by  us,  or  any  of  ySj 
ment  of  our  claims  aa  heirs-at-law  and  next  of  krn  o 


23  An  agreement  to  psy  «n  attorney 

fifty  per  cent,  of  the  recovery  enn  not 
b*  c^iriiiemnod  a*  untKinscioniible  and 
ill<>^ikl  on  itii  faetf;  it  can  only  be  in- 
tcrfered  with  when  shown  to  have 
twen  induced  by  frAud,  or  to  be  bo 
excessive  {ta  to  evince  the  attornoy'a 
pur|>*iat?  to  obtftin  an  i  in  proper  or  un- 
due advantage.  Matter  of  Fitiatmons, 
174  N.  Y*  16;  Serwer  e.  Serwer.  9i 
App.  Div.  ^38,  80  N.  Y.  8upp,  8^8. 

24  Se^  paragraph  1»  p.  4dS,  rs  to  the 
propriety  and  enforf^cftUk  character  or 
agre^-nient  tor  contingent  fee.  A  fur* 
ther  stipulation  that  "  the  attorney 
agrees  to  pay  all  nee^asary  dl^burae^ 
men^**  may  moat  materiiiMy  alTcct 
the  vnlidity  of  the  agreement.     Id. 

25  Set  paragraph  3,  p.  500,  as  to  at- 
torney's right  to  taxable  costa.  Since 
the  presumption  is  that  such  ooits  be- 


long to  the  client,  a  deft; 
tion  to  that  effect,  as  in  i 
neceasary. 

2«  Thia  ifl  unneceaaary  iJ 
under  aection  66  of  the  C 
effective  to  prevent  an  h 
ment  (see  par n graph  2.  | 
of  doubtful  utilitT  betwc 
ties  in  any  jurisdiction. 
prc^*e^ce  in  ^uch  afn'^emc 
due  to  its  BUppoaed  moral 
the  client. 

In  Weller  r.  Jersey  Ci 
R.  a  Co,  (N,  J,.  July.  If* 
Rep.  45!>,  the  cfmrt  held 
stipulation  in  an  action 
injuries  did  not  deprive  U 
of  his  ripht  to  coinpTomi 
plnintiff,    if  done   in   g«o< 
without  any  attempt  to 
attorney* 
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n  pursuance  of  any  judgment,  decree,  or  order  in  any 
proceeding  undertaken  in  respect  to  the  same,  or  one- 
ny  property  or  interest  that  we  may  become  seized  or 
f  as  such  heirs-at-law  or  next  of  kin.^ 
our  hands,  &c. 


ennett  v,  Donovan,  83 
S  82  N.  Y.  Supp.  506, 
held  that  the  agreement 
in  equitable  assignment 
of  whatever  money  or 
recovered,  and  was  not 


a  mere  contract  of  employment.  Also, 
held,  that  the  attorney's  successor  in 
interest  could  maintain  an  action  for 
an  accounting  and  to  compel  the  pay- 
ment to  him  of  the  agreed  share. 
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ARTICLE  11. 
Assignment  of  Cause  of  Action. 

1.  What  causes  of  action  assignable.  (268)   Assignment  of 

2.  W lieu  desired  for  purpose  of  action.  (2(59)   Anotiier   form: 

3.  Form.  share  or  int 
Forms.  aid  in  prose 

(207)  Assignment  of  claims  —  com- 
mon form. 

1.  ]Yhat  causes  of  action  assignahle,'\ — Under  co< 
nearly  all  causes  of  action  are  assignable,  except  such  j 
personal,  and  do  not  survive  the  death  of  either  par 
as  are  specially  precluded  from  assignment  by  statute, 
exce])ted  on  grounds  of  public  policy.^® 

A  part  of  an  entire  debt  or  obligation  may  be  ass 
the  assignee  of  the  part  may  bring-  his  separate  i 
special  guaranty  is  not  assignable  until  a  right  oi 
arisen  upon  it.^^ 

The  general  test  in  respect  to  torts  is,  that  a  can 
for  injury  to  a  right  of  property,  though  it  be  caused  b; 
deceit,  or  other  tort,  is  assignable ;  ^^  but  a  cause  o 
injury  to  the  person,  whether  of  the  plaintiff  or  to  one 
WTth  him  that  his  right  of  recovery  in  respect  to 
personal  —  such  as  a  parent's  right  of  action  for  loss  < 
services,  and  a  husband's  action  for  loss  of  his  wife' 
consortium  —  is  not  assignable.^^  If  the  tort  cause  i 
to  property  and  the  person,  the  right  of  action  in  n 


28  N.  Y.  Code  Civ.  Pro.,  S  1910. 
2i>  Chambers  v.  Lancaster,  100  N.  Y.  342. 
2t)a  Chase  v.  Deering,  104  App.  Div.  192,  93  N,  Y.  Supp.  434. 
80  Brum  t\  Gilbert,  50  App.  Div.  430,  64  N.  Y.  Supp.  144; 
45  JSIisc.  95,  91  N.  Y.  Supp.  594. 

31  Wolff  V.  RauHoh,  22  Alisc.  108,  48  N.  Y.  Supp.  716;  D 
12  Hun,  532  (conversion);  Woodbury  r.  Delap,  1  Sup.  Ct.  (T 
Barb.  501;  Wickliam  r.  Roberts,  112  App.  Div.  742,  98  N.  ^ 
Johnston  V.  Bennett,  5  Abb.  (X.  S.)  331;  Keeler  r.  Dunham,  11 
(deceit).  Whether  an  action  abates  is  not  the  test  of  its 
Keeler  r.  Dunham,  supra, 

32  Ludwipr  V.  Glaessel,  34  ITun,  312  (puardian's  assignmen' 
children  under  Civil  Damape  Act  for  injury  to  means  of  suppo 

Wade  V.  Kalbfleisch,  58  N.  Y.  282  (for  breach  of  promise 
And  see  Snyder  V,  Wabash,  etc.,  By.  Co.  (Mo.,  1885),  2  West.  I 
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Bsignable,  and  in  respect  to  the  latter  not.®  A  verdict 
t  based  on  a  personal  tort  is  assignable.^ 
cipal  statutory  and  judicial  exceptions,  on  the  grounds 
)olicy,  are,  certain  claims  against  the  government,^ 
BBcial  salary  or  allowances  not  yet  earned,^®  contracts 
iment,^^  penalties,^  claims  to  lands  held  under  an 
session^  (in  which  case  the  grantee  must  sue  in  the 
me*^),  a  possibility  of  reverter,*^  claims  to  pure  expec- 
ch,  according  to  some  authorities,  are  not  assignable,*^ 
tie  income  of  a  trust  created  by  a  third  person,  and 
lecessary  for  the  support  of  the  beneficiary.*^     Claims 


H 


it  action  against  a  plumber  for  damages  resulting  from  improper 
i  to  abate  by  his  death  as  to  damages  to  plaintiff's  person,  but 
\  to  damages  and  expenses  occasioned  by  children's  sickness, 
n,  24  Hun,  620. 

V,  Parker,  66  Barb.  341,  aff'd,  55  N.  Y.  120;  Dougherty  v. 
►b.  N.  C.  224. 

Stat.  L.,  170;  Erwin  v,  TJnited  States,  97  U.  S.  392;  Goodman 
I  U.  S.  556;  Bailey  v.  United  States,  109  U.  S.  432;  Bachman  t% 
J.  S.  659,  17  Repr.  257. 

9  to  sustaining  validity  of  assignment  of  government  contract, 
ship  Co.  V.  Otis,  100  N.  Y.  446,  aff'g  27  Hun,  452;  s.  c,  more 

N.  C.  388. 

^at.  Bank  v.  Wilson,  122  N.  Y.  478  (future  fees  of  sheriff); 
'Brien,  14  Abb.  Pr.  (N.  S.)  238;  Inhabitants  of  Wayne  r. 
,  1886),  6  Atl.  Rep.  621;  Bliss  r.  Lawrence,  68  N.  Y.  442;  17 
•  (unearned  salary  of  public  officer) ;  Matter  of  Worthington, 
(executor's  commissions). 

it  mav  be  disregarded  by  the  government,  it  is  good  between 
Matter  of  Hovy,  153  N.  Y.  522. 

y  V,  R.,  W.  &  O.  R.  R.  Co.,  17  Hun,  385,  holding  that  a  cause 
inst  a  railroad  to  recover  the  penalty  for  exacting  payment  of 
,  is  not  assignable. 

t  V,  Oriswold,  103  N.  Y.  425,  holding  a  cause  of  action  against 
ilse  certificate  of  paid-up  capital  abates  by  director's  death. 
>f  lands,  held  adversely  at  the  time,  is  void.    N.  Y.  Real  Property 
:hamberlain  v,  Taylor,  12  Abb.  N.  C.  473. 

constructive,  posaession  is  required  to  avoid  the  deed.  Dawley 
Ji.  Y.  390. 

ie  Civ.  Pro.,  |  1501 ;  Hasbrouck  r.  Bunce,  62  N.  Y.  475. 
N.  Y.  C.  &.  H.  R.  R.  R.  Co.,  12  N.  Y.  121. 

Eydeahimer,  4  Abb.  Ct.  App.  Dec.  309.  (A  sound  authority  in 
:h  assignments  of  mere  expectancies.)     Contra,  Smith  v.  Baylis, 

«ign  his  interest  in  money  to  become  due  him  on  the  establish- 

lim  against  a  foreign  government  before  a  mixed  commission, 

t  of  assignment  containing  express  words  of  transfer.  In  the 
of  equity  it  is  immaterial  that  the  fund  is  not  in  ease.  Peugh 
U.  S.  737.     So  also  of  a  claim  against  a  municipal  corporation. 

•r,  etc.,  of  N.  Y.,  90  N.  Y.  387. 

IVood,  16  Abb.  N.  C.  1,  and  note  on  reaching  trust  income. 

IS   under   a   trust,   though   merely   expectancies,   are   alienable. 

)rden,  84  N.  Y.  257,  except  that  one  beneficially  interested  in  a 
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to  the  specific  performance  of  contracts  which  by  th 
purely  personal,  are  also  unassignable,**  but  in  this  c 
if  the  contract  has  been  performed  on  either  part,  a  ri 
for  damages  for  non-performance  by  the  other  is  asj 
withstanding  clauses  in  the  contract  making  perfon 
sonal  matter. 

2.  When  desired  for  purpose  of  action.'] — The  cs 
attorneys  are  called  on  to  advise  in  regard  to  the  e 
an  assignment  of  a  cause  of  action  before  commenc 
chiefly  those  in  which  it  is  supposed  that  it  may  ha\ 
question  of  jurisdiction,  or  authority  to  sue,  of  securi 
or  of  evidence. 

Under  statutes  enabling  an  assignee  of  a  chose 
sue,  if  there  be  no  express  restriction,  it  is  no  obj 
assignment  otherwise  good  that  it  was  made  for  th 
enabling  the  assignee  to  sue  in  a  jurisdiction  in  whicl 
could  not  have  sued.*® 

Upon  this  principle  a  foreign  executor  or  admin 
cannot  himself  maintain  an  action  without  takinj 
within  the  State,  may  assign  the  cause  of  action,  and 
can  sue  thereon.*^  So,  although  the  Act  of  1875*®  h 
to  prevent  an  a-^signment  of  a  cause  of  action  being 
purpose  of  making  a  controversy  between  citizens 
States,  which  before  was  between  citizens  of  the  san 


tniMt  for  the  reooipta  of  the  rents  and  profits  of  lands  cam 
interest.     N.  Y.  Real  Property  Law,  |  83. 

As  to  life  insurance  for  wife,  etc.,  Eadie  v.  Slimmon,  26  N. 

44  N.  Y.  Bnnk  Note  Co.  v.  Hamilton  Bank  Note  Co.,  180  I 
Haves  V.  Willio,  4  Daly,  259  (theatrical  employment);  Merrit 
Library,  89  App.  Div.  454,  85  N.  Y.  Supp.  797;  Devlin  t?.  Mayo 
63  X.  V.  8. 

45  See  Chapter  VII,  post, 

46  McDonald  v.  Smallcy,  1  Pet.  620;  Jones  v.  League,  18  He 
Smith  V.  Kernochen,  7  id.  198;  Barney  v.  Baltimore,  8  Wall.  $ 

Otherwise  if  the  assignment  was  not  an  actual  one,  but  m 
Smith  r.  Kernoclion,  7  How.   (U.  S.)    19S:  Jones  r.  Leajnie,  18 

47  Harper  r.  Butler,  2  Pet,  239;  Petersen  f.  Chemical  Bank 
Ouy  f.  Craiprhead,  6  App.  Div.  463,  39  N.  Y.  Supp.  688.  B 
of  an  executor,  who  in  his  individual  capacity  held  the  cla 
estate  of  the  testator,  which  he  could  himself  only  have  p 
accounts,  held,  not  entitled  to  sue  thereon  in  Snyder  v.  Snvde 

48  Mar.  3,  1875.  §  5,  18  U.  S.  Stat.  L.,  478,  as  amended  by'th< 
1887,  Chap.  V,  Article  III,  post. 
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thus  giving  jurisdiction  to  a  circuit  court  of  the  United  States,*' 
yet,  where  the  controversy  is  between  citizens  of  different  States, 
the  claimant  can  assign  his  claim  to  a  citizen  of  the  same.  State 
with  the  debtor,  and  thus  prevent  removing  to  the  circuit  court  an 
action  brought  by  the  assignee  in  the  State  court 

An  attorney  is  prohibited  from  buying  claims  for  the  purpose 
and  with  the  intent  of  bringing  suits  thereon.**  The  prohibition 
of  the  statute  does  not,  however,  extend  to  disabling  him  from 
acting  as  an  assignee  to  enforce  the  claim  in  the  interest  of  his 
client" 

The  inducement  frequently  existing  at  common  law  to  assign 
for  the  purpose  of  enabling  the  original  party  to  testify  as  a  witness 
no  longer  exists  (save,  perhaps,  in  very  exceptional  instances) 
under  the  New  York  statute,  by  which  parties  and  interested 
witnesses  may  generally  testify,  except  that  assignors  of  a  cause 
of  action  equally  with  the  assignee  are  disqualified  from  testifying 
as  against  the  representatives  of  or  those  deriving  title  from  a 
deceased  person  or  person  of  unsound  mind.**^  In  the  assignee's 
action,  however,  the  assignor  is  not  under  the  same  liability  to  be 
examined  as  a  party  before  trial,  as  he  would  have  been  had  he 
himself  sued;  but  may  be  compelled  to  make  an  affidavit  for  a 
motion,  which  could  not  be  required  of  him  were  he  a  party .'^^ 

3.  Form.^ —  No  formality  is  required  in  the  transfer  of  a  chose 
in  action.  An  oral  assignment  is  good,  though  a  writing  is  desir- 
able for  the  pupose  of  making  proof."  It  is  immaterial,  as 
between  the  assignee  and  the  debtor,  whether  the  transfer  was 
merely  colorable  and  without  a  consideration,  if  the  legal  title 
has  passed.*"^ 

49  Crawford  v.  Neal,  144  U.  S.  685;  Ashley  v.  Board  of  Super.,  83  Fed.  Rep. 
634,  54  U.  8.  App.  450. 

50  Code  Civ.  Pro.,  i  73. 

Bi  See  Wightman  v,  Catlin,  113  App.  Div.  24,  98  N.  Y.  Supp.  1071,  and 
cases  cited. 

52  N.  Y.  Code  Civ.  Pro.,  |  829. 

68  See  pp.  106,  107  of  this  volume. 

64  Hanes  v.  Sackett,  66  -App.  Div.  610,  67  N.  Y.  Supp.  843.  In  Pai^e  v. 
New  York,  11  N.  Y,  Supp.  496,  33  N.  Y.  St.  Rep.  844,  the  court  refused  to 
accept  the  oral  proof  of  an  assignment  of  monies  due  under  a  city  contract. 

55  Sheridan  v.  Mayor,  68  N.  Y.  30. 
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FORM  No.  267. 
ABsignment  of  claim;  comiaon  fonn. 

In  consideration  of  the  sum  of  [one  dollar]  to 
by  Y.  Z.,  of  ,  receipt  whereof  is  hereby 

A.  B.,  of  ,  have  sold,  assigned,  tranaferr 

to  said  Y.  Z.,  his  executors,  administrators,  a 
[within  —  07',  annexed  account  against  M.  X., 
any  and  all  monies  due  and  to  grow  due  thereon, 
and  granting  to  said  Y.  Z.  full  power  and  authori 
niand,  receive  and  give  good  and  valid  acquittf 
against  me,  and  in  my  name  or  otherwise  to  sue  tl 

Witness  my  hand  this  day  of  , 


{^Assignor's  achnoxdedgment,  for  convenience  i 

FORM  No.  268. 

Assignment  of  canse  of  action. 
I,  A.  B.,  of  ,  for  value  received^  [or, 

of       .   ^^  dollars  received]  from  Y,  Z.,  of 
transfer,  and  set  over  to  said  Y.  Z.    [here  desc 
for  instance,  if  on  contract,  annex  instrument  or  I 
then  say]  the  claim  or  demand  due  me  by  M.  N 
the  within  [or,  annexed]  ,^  and  all  interes 

I  hereby  covenant  to  and  with  said  Y.  Z.,  that  t 
dollars  —  with  interest  from  the  day  of 

—  is  now  due  thereon].®^ 


W  This  is  a  siidicipnt  statement  of 
consideration  as  afirainst  the  debtor, 
(Ilendrirkson  r.  Boors.  6  Bosw.  639), 
and  if  qiuvstion  should  arise  between 
the  asaipnee  and  the  assijjnor,  or  his 
creditors,  it  lots  in  evidence  of  the 
true    consideration. 

The  debtor  cannot  question  the 
consideration,  nor  object  that  there 
vas  none.  Sheridan  r.  Mayor,  68 
N.  Y.  30;  Stone  v.  Frost,  61  N.  Y, 
614. 

B7  Even  a  nominal  consideration  is 
enoup:h  as  against  the  debtor,  but 
stntinir  only  surh,  has  in  some  juris- 
dictions been  held  to  preclude  evidence 
of  the  true  considefsition,  even  when 
offered  in  support  of  tlie  instrument. 
But  defendant  may  of  course  shov^ 
that  the  assirrnment  itself  was  illegal, 
as,  for  instance,  that  the  assignee  was 
an  attorney  and  took  the  assignment 
for  the  purpose  of  suing.  See  Cre- 
tean  v.  Fnote.  40  Anp.  Div.  215,  57 
N.  Y.  Supp.   1103;   Stewart  r.  Welch, 


41  Ohio  St.  483,  U 
191. 

M  An  assignmei 
fera  by  implicati 
mortgage  by  whii 
cured.  Batesville 
man,  18  Wall.  151 

An  assignment  ^ 
of  all  bonds  and  ii 
connection  with  t 
bond  given  to  diss< 
George  v.  Tate,  1( 
an  assignment  of 
dorsed  on  a  chatte 
suflice  as  an  assi 
title  to  the  mortj 
tioned  within. 

50  The  right  to 
ally  be  deemed  t4 
mentioned.  Jerm 
ete.,  Ry.  Co..  91  X 
son  Valley  R.  R.  < 
App.  Div.'  6,  88  N 

60  A  covenant  th 
the  right  to  assigr 
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[Another   form,   appropriate  where   incidental  remedies   for 
fraud,  &c,,  may  he  involved^  all  claims  and  demands  of  every 
name,  nature,  and  description  that  I  may  now  have  or  be  en- 
titled to  on  account  of  the  fifty  shares  of  the  capital  stock  in  the 
Company  which  were  subscribed  for  by  me.®^ 

\^Another  form,  appropriate  for  unliquidated  damages]  all 
claims  and  demands  for  damages  arising  out  of  any  breach  of 
the  covenant  against  incumbrances  contained  in  a  deed  of  prem- 
ises situated  in  ,  executed  by  M.  IsT.,  of  ,  to  me, 
dated  the  day  of  j  19  ?  aiid  recorded  in  Liber 
of  Conveyances,  page  ,  in  the  office  of  the  clerk  \^or,  register} 
of  the  county  of             : 

[^Or  thus]  demands  arising  out  of  a  joint  adventure  with  M. 
N.,  of  ,  in  the  purchase  and  fitting  out  of  the  barqu^ 

,  and  supplying  her  with  cargo  for  a  voyage  to  Califor- 
nia.« 

{Or  thus]  all  claims  and  demands  against  M.  X.,  sheriff  of 
County,  arising  out  of  his  failure  to  return  an  execu- 
tion against  the  property  of  0.  P.,  the  judgment  debtor,  in  the 
action  of  v.  ,  within  the  time  required  by  law, 

and  by  reason  of  his  making  a  false  return  to  such  execution.** 

[Where  consent  to  use  the  assignor's  name  is  desired,  add] 
And  I  hereby  constitute  the  said  Y.  Z.  my  attorney  irrevocable, 
in  my  name  or  otherwise,  but  at  its  own  proper  cost,  to  take  all 
proper  legal  measures  for  the  collection  thereof.** 

Witness  my  hand  and  seal,  this  day  of  ,  19     . 

In  presence  of  [Signature.]     [Seal,^]. 

[Signature  of  witness,^] 

V,  Dewey,  40  N.  Y.  283.     So  is  a  cove-  03  See  Jackson  v.  Daggett,  24  Hun, 

nant  of  genuineness  of  an  evidence  of  204,    where   Zabriskie    v.    Smith,    13 

debt,  and  against  one's  own  acts,  etc.  N.  Y.  322,  as  to  the  test  of  assigna- 

«i  An   assignment   in   substantially  bility,    was    criticised    and    not    fol- 

this  form  was  held  in  Traer  f.  Clews,  lowed;  and  see  Moore  v,  McKinstry, 

115  U.  S.  528,  538,  to  carry  the  right  37  Hun,  194. 

to  sue  for  a  fraud.  64  The  assignor  of  a  chose  in  action 

After  a  cause  of  action  for  conver-  cannot  interfere  with  the  rights  of  the 

Bion  haa  accrued  an  assignment  trans-  assignee  in  a  suit  thereon,  be  the  as- 

f erring  the  title  to  the  converted  prop-  signment    either    legal    or    equitable, 

erty  will  enable  the  assignee  to  main-  Mandeville  v.  Welch,  5  Wheat.  277. 

tain  an  action  «pon  that  cause.     Mc-  6S  A  seal  is  not  necessary,  even  if 

Keage  r.  Hanover  Fire  Ins.  Co.,  81  the  assignment  affects  an  interest  in 

N.  Y.  38,  aff'g   16  Hun,  239 ;   s.  P.,  real  estate  in  New  York.     Real  Prop- 

Avila  t?.  Lockwood,  98  N.  Y.  32.  erty  Law,  §  207 ;  Horner  i?.  Wood,  15 

«2  See  Byxbie  v.  Wood,  24  N.  Y.  607.  Barb.  371. 

where  the  assignee  was  held  entitled  06  Acknowledgment   by   assignor   is 

to  recover  for  money  had  and  received,  better  than  attestation  by  witnesses, 
ond,  it  seems,  would  have  been  enti- 
tled to  recover  for  fraud. 
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POEM  Ko.  $tm. 

AnotiiAr  fonn:  —  A^ifiimiieiit  of  ihare  of  attomtf^  cootii 
i«cure  fuodi  in  proi^utxng  elaims,^^ 

Memorandum  of  a^eement^  made  by  and  betw 
,  and  Y.  Z,,  uf  : 

\Vh£££as,  said  A.  E.  is  acting  us  attorney  for 
tlioritj  of  eubetitution  from  said  M*^  wko  is  actiog 
fact  for  M.  S.^  and  for  M.  1'.^  the  guardian  of 
f  and  whereas^  said  A.  Ij.  h  desirous  of  1 
Y*  Z,  in  an  advance  uf  money  lo  tUe  said  A,  B*,  tc 
ing  expenses]  to  sustain  the  claim  of  said  M.  S.  and 
tlie  government  of  ,  for  robbery  anti  dest 

iivee  of  tboae  whom  they  represent^  under  the  tr 
tween  the  and  the  on  the  d 

19  ,  and  to  prosecute  said  claim  before  a  commis 
by  and  between  the  two  said  nations,  and  now  in 
city  of  ,  ;  and  whereas  said  A*  B* 

ment  with  the  said  claimants,  is  enfifled  to  ouc*half 
to  which  he  may  establtsh  claim  before  said  comm 
B.,  in  consideration  of  ,  hereby  agrees  to,  ai 

assign  unto  the  said  Y,  Z*,  one-half  of  the  amount 
bt*  f^ntitled  to  rcveivc  under  and  by  virtue  of  hiis  c 
tlif  prcrmses. 

In  Witness  whereof  we  have  hereunto  set  on 
seals]  respectively,  this  day  of  ^  19 

ISiffnature^}      [Seals 
In  I'resenee  of 

{Signature  of  wUnBrn], 


^Adnpt^d  from  Peugh  v.  Porter, 
112  U*  H,  737»  where  Buch  ft  eontraet 
wat  held  valid  in  equHj,  thoitgh  made 
before  eitttblbliment  of  the  cJaim  una 
oreatica  of  the  fund.  See  also  \\'\h 
ktnsoii  V.  Tilden,  14  Fed.  Rep.  77  H, 
tind  note.  Such  assipimeEits  are 
viewed  with  euapicron  and  scrutinized 
closely  ^  but  being  aometimet  neceti' 
nary,  the  Uw  aanctiona  them  when 
fiiirlv  inflfltN  even  by  an  ei^cutor  or 
isdTuinistrjitor*  or  guard  inn.  Taylor 
I?.  Bfmiaa,  110  U*  B.  42;  Jeffries  v. 
Milt.  Life  Tni*.  Co..  Id  305. 

The  attnrncy'H  lien  for  services  is 
preferred  to  a  lien  for  advances  for 
(*nppn**es.  Goodrich  v.  MacDonald, 
41  Hun,  235.      Ab  to  the  reaponsibili^ 


ties  incurr^  hj  mieh 
^fieft  of  niaintenaiie 
r,  XeM'(l*?jEfiite.  L.  R., 
31  \yk]y:  Rep.  792, 
tractor  liable.  Oth^ 
bie  iLSflietance.  Hnr 
Q.  B*  Div.,  C.  A,,  50^ 

An  attorney  carin 
an  assi^ment  of  a 
with  the  intent  nnii 
brin*ring  a  suit  tlieri 
CiT.  Fro.,  I  73. 

Under  the  N.  Y.  si 
Pro..  §  60Mhe  attof 
the  cause  of  action. 
2X  where   the  eji^*--^ 
mon  Inw  and  earl 
lected  m  an  exten  ^ 
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511 


ARTICLE  III. 
Authority  of  Attorney. 

^r,  though  not  necessary,  for  an  attorney  to  require  written  an- 
imenoc  or  defend  an  action.68  The  court  may  inquire  into  his 
it  be  challenged  by  the  adversary.^d  In  the  case  of  an  action 
l1  property,  or  its  possession.^o  and  in  all  actions  in  justices' 
tomey  may  be  required  to  prove  his  authority.  The  court  may 
upon  a  petition  signed  by  an  attorney  for  a  non-resident,  who 
authority,  but  who  fails  to  produce  any  evidence  thereofji  If 
that  the  action  was  brought  by  the  attorney  without  authority 
itiff,  the  complaint  will  be  dismissed.] 72 


FORMS. 


al  authority  to  appear, 
vit  of  attorney  to  au- 
•ity  in  Justice's  Court, 
st  to  commence  an  ao- 


tion  to  recover  real  prop- 
erty. 

(273)  Affidavit  by  attorney  thereto. 

(274)  Notice  of  the  same. 


FORM  No.  270. 
Geieral  anthority  to  appear  in  all  8iiits.T8 

instruct  and  authorize  A.  B.,  attorney-at-law,  to  ap- 
behalf  in  all  suits  that  may  be  brought  by  or  against 

ISignature.l 


V.  Livingston,  7  Abb.  Pr.  428;  Howard  r.  Howard,  11  How.  Pr. 
tainer   sufficient  authority.      !McAlexander  v.   Wright,  3   T.   B. 

.  St.  L.  k  Chicago  R.  R.  Co.,  67  Hun,  139,  11  N.  Y.  Supp.  27, 

,  03;  The  Ninety-nine  Plaintiffs  v.  Vanderbilt,  1  Abb.  Pr.  193; 

'x.  V.  Arangoiz,  6  Duer,  643,  aff'g  1  Abb.  Pr.  437;   Com'rs  of 

Jv,  13  Abb.  Pr.  434. 

ie  Civ.  Pro.,  H  1512-14. 

■  Stephani,  75  Hun,  188,  26  N.  Y.  Supp.  1039. 

i:.  Mock,  105  App.  Div.  299,  94  N.  Y.  Supp.  664. 


1  Justices'  Courts.  By 
tv.  Pro.,  {2890,  the  au- 
at tomey  appearing  in  a 
irt  may  be  conferred 
unless  admitted  by  the 
,  must  be  proved,  either 
r  oral  testimony  of  tht, 
nother.  The  above  form 
mply  with  the  statute, 
"affidavit  or  oral  evi- 


dence."     Form  No.   271    {helow)    is 
sufficient  for  the  purpose. 

Where  the  complaint  as  filed  was 
verified  by  the  attorney,  and  the  veri- 
fication contained  the  oath  of  the  at- 
torney that  he  was  the  attorney  for 
the  plaintiff,  held,  that  this  complied 
with  the  statutory  requirement. 
Barnes  v,  Sutlift,  24  Misc.  526,  53 
N.  Y.  Supp.  974. 


51S 


MBBorrn  pbactick  axd  rottinit. 


Afildflvit  <»f  Attotnef  to  hit  AUtbocity  in  Justice's  C* 
ITUle  of  Court  and  Cause.} 

A*  B.|  being  duly  sworn,  says  that  he  is  attornev  fr 
above  named  plaintiff^  and  has  authority  ta  appear 
nej  ill  this  action. 

IJuraL]  [S 

FOEM  No,  272. 
Request  to  eoninitDce  la  tction  to  recoTGi  real  prop 

I  hereby  request  [or,  if  ike  suit  has  been  already 
hereby  recognize  the  authority  ofj  C.  D.,  attonw 
,  as  ray  attorney^  to  rooimr-nce  an  action  in 
the  State  of  New  York,  in  ray  naiiip,  to  recover  posseft 
dtsigmii*'  real  property  in  qu€stion~\^  \rith  full  power 
the  same. 

[Date},  [5 

FOEM  Ho.  273. 
Affidavit  by  mttomey  thereto. 

[Title  of  court  and  came.} 
{Venue,} 

C  B.,  of  ,  attomey-atdaw,  being  duly  swo 

he  has  written  authority  from  A.  B*,  the  plaintiff  ir 
to  commence  such  action,  of  which  authority  the  ab 
copy  [or,  which  authority  is  contained  in  a  letter  frc 
tiff,  an  extract  from  %vliich  is  hereto  annexed]  ;  t] 
writing  was  duly  sipied  and  delivered  [or,  sent  by  i 
deponent  hy  the  plaintiff  [or,  by  M.  N*,  an  agent  of 
dnly  anthorize<i  thereto,  as  appears  by  a  letter  of  thi 
said  M.  N.,  also  hereto  annexed*^' 

[Jurat}  [5 


^*  Required  by  H.  Y*  Code  Civ.  Pro., 
§  2H00.     See  note  to  preoedisg  form. 

T>iere  Is  no  preaumptiou  of  the  at- 
torney's authority  in  sucli  murtis. 
Spc^rry  r,  Reynolds,  65  K.  Y.  HSl. 

The  stftttit.ory  requiteraeut  h  wnivrd 
by  a  failure  to  object  that  authority 
!i  not  shown.  Rickey  r.  Chriatie,  40 
Hun.  2TR. 

TBThp  defendant  may  require  the 
production  of  the  attorney's  authority, , 
nud  stnv  proeeediniff*  menrnvhile. 
N.  Y,  Code  Civ,  Pro..  ||  151-2-1514 ^ 
Howard  P.  Howard,  11  How.  Pr.  80. 


The   defendant"^   app?i 
dkmtftied  with  i?o»t»  if 

he    won    served    with 
aflldfivit   of   his    authu 
Tlie  form  of  the  w^ritii 
rill  I.      Grignon   v.  8cl 
020. 

Verideation  of  the  cw 
piaintifT  is  DuiTicient  i 
ttttorn"T's    iiuthority 
Code   requirement.  '  C 
druR,  1 1  Mi?<e.  04iJ.  32  ? 

Trt  A  Tnere  general  ai 
posfteflaion  and  managi 
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FORM  No.  274. 
Notice  of  the  8aiiie.77 

mrt  and  cause.^ 

y  the  defendant  above-named. 

ike  notice  that  the  within  is  an  affidavit  of  the  plain- 

ley  herein,  showing  his  authority  to  bring  this  ac- 

[Signature.'l 
Attorney  for  plaintiff. 


m 

1' 

1 

1 

1 

■ 

r  such  agency  to  give  the 
lority  to  sue.  Howard 
I  How.  Pr.  80. 
Wis,  statute,  R.  S.,  cha]^ 
ritten  authority  to  the 
ent  is   not  necessary  to 

33 


empower  such  agent  to  give  the  attor*^ 
ney  written  authority  to  sue. 

77  It  is  well  to  serve  this  volunta- 
rily, with  the  summons,  if  it  is  sup- 
posed that  defendant  mi^ht  seek  delay 
by  moving  for  it. 


su 


Abbott's  pbxctice  jLyn  FOBHa 


ARTICLE  IV. 
DzsiGSATicur  OF  Person  to  be  Sebvzd  with  St 

FORMS. 


(ST 5}  Designation  of  person  cm 
whom  fiiinnnonSf  or  process 
for     comzDencenie&t     of     a 


ffpe<^iAl  proQN 

serred. 
(270)   Consent  of  pen 


FORM  No.  275. 

DCiifnation  of  person  on  whom  HummonA,  oi  piocesi  for  conuni 
special  proceeding,  mjiy  be  served*"!* 

I J  A.  B.,  fl  resident  of  the  State  of  New  York^  a 
lin  street,  in  the  trnvn  of  ,  in  thi 

J  therein,  being  of  full  age,  and  by  oceupat 
chant],   hereby^  pursuant  to  §  430  of  the  Co«le  of 
cedure  of  said  State,  designate  C.  D*,  by  occupation 
and  counselor  at  law,  and  a  resident  at  No.       ,  s 


town  of 


and  cotintv  of 


in  said 


person  upon  whom  to  sen*e,  with  the  like  effect  as  if  it 
personally  upon  me,  a  siimmona,  or  any  pn^ceae  or 
for  the  eommencenient  of  a  civil  special  proceeding  a^ 
any  court  or  before  any  officer,  during  the  follow! nj 
wit,  on  and  after  the  day  of  ,  10 

the  day  of  ,  19     ,  or  the  sooner  revocati 

[Date.']  iSi 

[Arknowledgment  aft  in  Form  No,  1,  p.  2,  of  ihi^  n 
[Fih,  with  the  couMni  of  the  person  designated 
Form — in  the  office  of  the  clerk  of  the  county  tvh 
son  making  the  designation  resideB,}^ 


7R  Under  N.  Y,  Cbde  Civ.  Pro.,  | 
430. 

TB  If  no  period  U  speeiflM  the  op- 
pr)intm€'nt  Insts  for  three  years  from 
filing,  or  the  sooner  death  or  Icgul  in- 
competeney  of  either  party. 

it  is  not  revoke  fl  by  the  pre^nce  tn 
the  Btate  f>f  the  person  making  the 
deflignfition.  Code  Civ.  Pro.,  f  430, 
a«  amended  in  180&, 


80  Such  a  dcaignatioi 
until,  with  the  consent 
de$i footed,  it  has  bcei 
ofUcn  of  the  clerk  of  th* 
the  person  mnkm^  XI 
rcnides.  Lyster  r.  Pej 
98,  2T  N,  Y'  Supp.  399. 
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FORM  No.  276. 
Consent  of  person  designated. 

I  resident  of  ,  and  an  attorney  and  counselor 

stated  in  the  description^  and  above  \_or,  within} 
8  the  person  upon  whom  service  may  be  made  for 
n  named,  under  §  430  of  the  Code  of  Civil  Proced- 
consent  to  the  said  designation. 

\_Signature.J 
idgment  as  in  Form  No.  1,  p,  2,  of  this  volume,'\ 
^  designation."} 


!•«■ 


'  i 


>16 


Abbott's  practice  ai^d  fobms. 


FOBMS. 

(277) 

(278) 


ARTICLE  V. 

Demands,  Notices  and  Sbcubities  befori 

Notice  or  tsjvuy  x 

PLOTEBS'     LlAK 


Affidavit  to  claim  presented  to 
executors  or  administrators. 
Demand  for  dower. 


1.  When  notice  reqi 

2.  Cottstraction  of  n 


Notice  or  claim,  to  municipal  ooe- 

FOBM. 

P0BATI0N8,   A>'D   OTHSB  FUEUO  AU- 

(285) 

Notice    to 

THOEITIE8. 

N.  Y.  £m 

1.  Character  of  notice. 

Law. 

2.  For  111  of  notice. 

3.  Definiteness  and  accuracy  required. 

Cebtificate  of  auti 

4.  Notice  of  intention  to  sue. 

COBFOBA1 

6.  Time  for  filing  notice. 

Otheb  Fobms. 

FoBMS. 

(280) 

Notice  by  ci 
of  demanc 
cipal. 

(279)   Notice  to  City  of  New  York  of 

intention  to  sue  for  personal 

(287) 

—  of  judgm< 

injuries. 

undertakii 

(280)   Notice  of  claim   against  the 

(288) 

—  by  suret 

City  of  New  York. 

itor  to  sue 

(281)   Notice  to  village  of  claim  for 

(289) 

Notice  to  q 

damages  for  personal  injury 

nient  of  r 

or  injury  to  property. 

ment 

(282)    Specifying  defect  in  sidewalk. 

(290) 

,  to 

(283)   Notice  of  injury  to  person  or 

by  suffera] 

property   given   to   city   of 

(291) 

.    V 

second  class. 

agreed  ten 

(284)   Excuse    for   failure   to    serve 

year,  or  m 

notice  within  statutory  pe- 

(292) 

,  gi 

riod. 

(293) 

Bond  of  gu 
legatee,  t 
legatee  di 
issue. 

FORM  No.  277. 

Affidavit  to  claim  presented  to  executor  or  admimi 
[Venue.'] 

•  A.  B.,  being  duly  sworn,  says,  that  the  foregoing 
claini*^  against  the  estate  of  M.  X.,  late  of 


81  The  necessity  of  formal  presenta- 
tion of  a  claim  agaiiiBt  a  decedent 
(except  so  far  as  it  arises  from  the 
practical  consideration  that  the  ex- 
ecutor or  administrator  may  othex- 
wise  exhaust  the  assets  in  paying 
known  claims),  is  purely  statutory. 
In  New  York,  the  personal  represen- 
tative may  require  vouchers  and  affi- 
davit, and  neglect  to  present  claim 
during  the  period  of  the  six  months* 


notice  so  to  do  leav 
tive  free  to  distril 
Pro.,  I  2718.  In  N 
eral  other  States,  tb 
is  also  to  deprive 
costs  if  he  sues. 
Pro.,  S  1836;  Hort 
nun,  654,  and  casei 
fornia  and  other  SI 
to  bar  the  claim  it 
here  given  are  ada 


^ 
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e  and  owing  to  this  deponent  [or,  to  the  firm  of  A.  B. 
e-named,  of  which  this  deponent  is  a  member],  with 


(Oode  Civ.  Pro.,  §2718.) 
1  in  other  jurisdictions, 
the  State,  if  any,  should 
n  connection  with  them, 
e  applies  to  equitable 
gent  claims.  Cornes  v. 
.  Y.  129,  aiTg  14  Hun, 
e  V.  Post,  32  Hun,  64. 
IS  after  the  death,  such 
penses.  Koons  t?.  Wil- 
)iv.  13,  37  N.  Y.  Supp. 
t  to  a  claim  already  in 
the  decedent  before  hif« 
lich  the  plaintiff  merely 
Inst  the  representatives. 
Kxi,  16  How.  Pr.  285; 
iffe,  3  Duer,  669,  2  N.  Y. 

jection  that  the  demand 
before  the  executor  oi 
advertised  for  claims. 
77  N.  Y.  294. 
dicationtime  has  passed, 
ly  still  present  his  claim, 
assets  then  still  undis- 
bhe  personal  representa- 
t  chargeable  for  any 
ey  that  they  may  have 
operly  paid  out  or  dis- 
.  Y.  Code  Civ.  Pro., 
he  cannot  recover  costs 
\  necessarily  brought  by 
'ce  his  demand.  Id., 
on  V.  Brown,  29  Hun, 

'  the  presentation  is  not 
jept  that  it  is  generally 
I  claim  should  be  pre- 
iting.  See  Matter  of 
MJ.  343,  28  N.  Y.  Supp. 
le  personal  reprosenta- 
and  both  vouchers  and 
as  given  in  this  form 
ro.,  $  2718),  it  is  the 
for  the  attorney  for  the 
resent  them  in  the  first 

on  on  the  part  of  the 
dministrator  raises  no 
►f  the  admission  of  the 
;z  r.  Morette,  148  N.  Y. 
f  Callahan,  152  id.  320; 
rson,  19  App.  Div.  478, 
..  567. 

i  representative  jejects 
must  be  brought  within 


six  months  after  the  rejection.  Code 
Civ.  Pro.,  $  1822.  If  at  least  ten 
days  before  the  expiration  of  this  pe- 
riod of  six  months,  the  executor  or 
administrator  files  in  the  Surrogate's 
Court  a  consent  that  the  claim  may  be 
heard  and  determined  by  the  surro- 
gate on  the  accounting,  the  creditor 
cannot  get  costs  if  he  sues  unless  he 
establishes  that  the  claim  was  "  un- 
reasonably resisted."      Id.,  §  1826. 

Of  course,  to  set  this  short  statute 
of  limitations  running  against  the 
creditor,  the  rejection  of  the  claim 
must  be  absolute  and  unequivocal. 
Hoy  V.  Bonnett,  50  N.  Y.  538. 

Personal  service  of  the  notice  of  re- 
jection is  not  essential.  Peters  v. 
Stuart,  2  Misc.  257,  21  N.  Y.  Supp. 
993.  It  may  be  served  on  an  at- 
torney who  serves  the  notice  of  claim, 
and  endorses  thereupon  his  name  as 
claimajit's  attorney.  Lockwood  v.  Dil- 
lenbeck,  104  App.  Div.  71,  93  N.  Y^ 
Supp.  321.  Or  it  may  be  served  on  the 
claimant's  agent  by  whom  the  claim 
was  presented.  Gardner  v.  Pitcher, 
109  App.  Div.  106,  95  N.  Y.  Supp.  678. 

By  §  2718a  (added  L.  1904,  chap. 
38G),  a  personal  representative  may 
compel  any  claimant  to  make  choice 
of  commencing  action,  or  filing  a  con- 
sent, to  a  hearing  by  the  surrogate, 
within  three  months  from  service  of 
an  order  requiring  him  so  to  do,  with 
penalty  of  his  claim  being  barred 
upon  failure  to  so  elect. 

82  Or  may  state  substance  of  claim. 
For  forms  see  Form  348  of  this  vol- 
ume, chapter  on  Pbovisional  Rem- 
edies. 

As  to  amount,  etc.,  the  affidavit  is 
to  be  interpreted  by  reference  to  the 
voucher,  bill  of  items,  or  statement 
of  claim  annexed.  Hall  v,  Superior 
Ct.  (Cal.,  1886),  10  Pac.  Rep.  257 
(omission  of  word  "dollars"  from 
affidavit   therefore   disregarded). 

If  the  claimant  presenting  a  writ- 
ten evidence  of  debt  desires  to  fall 
back  on  a  previous  obligation,  or  on 
the  original  consideration  in  case  the 
instrument  he  presents  should  be  im- 
peached, he  should  at  least  give  notice 
of  it,  if  he  does  not  state  both.  See 
Belleville  Sav.  Bank  v.  Bornman  (III. 
1886),  7  N.  E.  Rep.  086. 


i 
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interest  from  the  day  of  ,10     ,**] 

menta  have  beon  made  Uiereon  [except  as  in  said  j 
etatedj,  and  that  there  are  no  off-sets**  agmmBt  th< 
knowledge  of  this  deponent,  and  deponent  ia  now  tht 
and  holcier  of  said  claim. 

[JuralJi  [S 

[ServB  puf^imnt  to  tlie  notice  to  present  claims^  i 
published;  otkerwise  serve  personallxf.^} 

FOHM  No,  278. 
DtmAQd  fof  dawei  JT 

To  the  holders  and  occupanta  of  the  lands  and  p 
deseribed. 

Take  notice,  tfiat  the  undersigned,  as  widow  of 
,  who  died  on  the  daj  of  ,  1 

wife  of  J.  A„]  hereby  demands  her  dower  as  such 
following  described  lands  and  premises,  to  wit: 
fion] 

And  she  hereby  demands  and  claims  that  her  ( 
lands  and  premij^es  be  admeasured  and  set  apart  [ 
ceased  owned  only  a  share;  to  wit :  her  dower  in  the 
moiety  or  half  part  of  said  lands  and  premises,  bei 
whereof  the  said  J-  B.  died  seized  and  possessed-] 

[Date,^  [ 


83  8pc<*ifyinir  ioterest  held  not  eaaen* 
tial  in  FreiJenburg  r,  BiddkK!om»s»  17 
Wklj,  Dig.  25. 

s*  Wh^re  the  stntute  does  not  »• 
quire  df-nial  of  ofT^ots,  the  oTniaaion  to 
deny  them  is  hold  no  defect*  Smith 
V.  Denbsim,  48  Ttid.  fI5. 

88  If  the  nHifliivit  is  nmde  hy  iig«!iit 
or  attorney,  insert,  in  iM^ifiuning,  alle- 
pition  that  deponent  i^  Mich  [itgeat], 
and  addf  at  end*  statement  of  bis 
mcana  of  knowledge^  and  the  reason 
why  the  affidavit  is  not  made  by  the 
party. 

No  statement  of  reaaofi  ia  necea- 
iary,  however,  in  the  eat^e  of  an  officer 
verifying  for  the  corporiition. 

The.^e  additions,  however,  are  not 
essential  unless  the  executor  or  ad- 
ministrator objects  to  the  ftlRdnvit 
that  it  ia  not  the  **  affidavit  of  the 
claimant/* 

If  the  affidavit  h  by  one  of  teveral 
joint  claimiints,  state  that  deponent 
ia  acquainted  with  the  facts  or  that 
he  is  equally  or  better  eo  acquainted 


than  hta  eo-clainiantj 
verification  of  pleadi 

*<t  A  aer^'iee  upon  i 
tors  fa  sufficient,  L 
08  N.  Y,  342. 

a?  Under  N.  Y.  C 
IGOO. 

A  grantee  of  tht  1 
for  damages  fr>r  wi 
only  from  the  tjm< 
dower;  after  dcman 
fendnnt  con  tinner  Iti 
damages  not  wi  that  At 
the  land,  id.  Prjcv 
349:  7  N.  Y.  Siipp.  4 
under  the  husban' 
beneficiariea  alth- 
are  within  this  pru> 
Gorden,  80  App,  Di"" 
Sijpp-  241. 

The  commenceitipn 
will  entitle  th«  wido 
tion  of  damages  fro 
t  he  a  I  isence  of  a  prio  j 
t.  Qoldea,  aupr^t^ 
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F  Claim  to  MunicipaIl  Cobpokations,  and  Otheb 
Public  Authobities.^ 

acter  of  notice.'] — Statutes  of  general  application,  or 
in  the  charters  of  the  various  municipalities  or  public 
;^e  been  uniformly  adopted  requiring  notice  of  the  claim 
.  to  be  promptly  presented  to  or  filed  with®®  a  designated 
board.  While  th^re  is  no  unanimity  in  the  details  of 
itory  requirements,  the  presentment  of  such  notice  is 
ide  a  condition  precedent  to  an  action  for  damages  being 
and  the  notice  must  contain  such  information  concern- 
aim,  or  the  time  and  place  of  the  injury,  as  to  enable 
jcurately  investisrated  by  the  authorities.  If  the  claim 
a  character  as  to  be  incapable  of  presentation,  e,  g.,  a 
)atement  of  a  continuing  nuisance,  the  statute  requiring 
m  of  the  "  claim,  debt  or  demand  "  will  not  apply.®^ 

I  of  notice.'] —  'No  form  can  be  suggested  that  can  be  of 
plication.     The  particular  statutes  must,  in  all  cases,  be 

and   the   statutory   requirements   carefully    followed. 
3  which  follow  are  suggestive,  merely,  and,  although 

sufiicient  under  the  particular  statutes  referred  to  in 
as  they  now  exist,  are  not  to  be  followed  until  the  prac- 
as  ascertained  that  no  subsequent  amendment  has 
their  suflSciency  by  adding  to  or  changing  present 
its. 
ice  must  emanate  from  the  plaintiff  or  his  agent.^ 

liteness  and  accuracy  required.  —  The  power  given  to 
bo  permit  amendments  to  proceedings  in  an  action  does 
ize  an  amendment  of  this  preliminary  notice.^ 

for  "  personal  injuries,"  under  L.  1888,  chap.  672,  include  actions 
causing  death.      The  cause  of  action  does  not  accrue  until  the 

;  of  the  personal  representative.     Crapo  v,  Syracuse,  183  N.  Y.  395. 

'.  Syracuse,  98  App.  Div.  376,  90  N.  Y.  Supp.  553,  rev'd  on  another 

^.  Y.  395. 
notice  does  not  satisfy  the  requirement  to  file  (Burford  v.  Mayor 

.  225,  49  N.  Y.  Supp.  969),  but  meets  a  requirement  of  presenta- 

t  was  received  by  the  official   (Soper  v,  Greenwich,  48  App.  Div. 

if.  Supp.  nil). 

ng  action  on  same  day  claim  was  presented  is  improper.     Freligh 

8,  70  Hun,  589.  24  N.  Y.  Supp.  182. 

r.  City  of  Fulton,  109  App.  Div.  424,  96  N.  Y.  Supp.  703. 

It  r.  New  York.  102  App.  Div.  309,  92  N.  Y.  Supp.  421. 

F.  Oswego,  109  App.  Div.  330,  95  N.  Y.  Supp.  879. 
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The  time  of  the  injury  must  be  definitely  stated ;  *^ 
such  a  date  is  not  a  compliance  with  the  statute.^ 

The  place  must  also  be  located  with  substantial  ac 

The  cause  of  the  injury  need  not  be  stated  with  th 

a  pleading;  it  ia  sufficient  if  it  fairly  and  reasonab 

officials  of  the  accident  and  its  attendant  circumsta 

enable  an  investigation  to  be  made.®** 

*  The  amount  of  damages  claimed  in  the  notice  is  ii 

Tlie  nature  and  extrnt  of  the  injuries  need  not  usi 
and,  if  stated  when  not  required,  may  not  be  control 
required  the  usual  rules  as  to  accuracy  of  statement 

4.  Notice  of  intention  to  sue.^ — In  addition  t< 
ment  of  presentation  of  the  claim  for  possible  adjust 
ant  is  sometimes  required  to  serve  an  additional  n< 
law  officer  of  intention  to  sue  on  the  claim.    Compli 


WLee  V.  Villafre  of  Greenwich,  48  App.  Div.  391,  63  N 
Contra,  Murphy  v.  Seneca  Falls,  67  App.  Div.  438,  67  N.  Y. 
notice  which  specifics  no  date  is  fatally  defective.  Forsyth  v. 
107  App.  Div.  187,  95  N.  Y.  Supp.  33.  Error  of  one  day  ii 
be  disreparded.      Kleyle  r.  Oswego,  109  App.  Div.  330,  95  N. 

96  Describing  the  place  of  injury  as  "  about  half  way  betw 
is  sufTicient,  though  the  place  be  some  100  feet  nearer  one  str 
that  the  city  authorities  were  not  misled.    Beyer  v.  Tonawand 

An  error  in  stating  the  place  as  "  between  164  and  1C6 
when  it  should  have  \yeen  between  264  and  266,  was  held  to  v 
and  that  a  correct  description  in  the  complaint  did  not  cure. 
York,  21  Misc.  601,  48  N.  Y,  Supp.  142. 

A  description  adapted  to  any  place  on  a  sidewalk  one-half  i 
cient.     Lee  r.  Village  of  Greenwich,  supra. 

So,  of  a  sidewalk  on  a  street  about  a  quarter  of  a  mile  I 
Wellsville,  83  App.  Div.  581.  82  N.  Y.  Supp.  9. 

"  On  the  west  side  of  B  street,  between  W  and  H  streets,  ai 
near  premises  owned  or  occupied  by  J.  G.,"  sufficiently  defin 
Seneca  Falls,  supja.  "  Duer  street,  near  Bunner  street,"  is 
description  w^here  the  obstruction  was  300  feet  distant.  Fc 
Oswego,  supra. 

»«  McCarthy  v.  Syracuse,  96  App.  Div.  566,  89  N.  Y.  Sup] 
in'^Tifliciently  discloses  the  cause  which  states  that  the  "  i 
from  a  defective  and  dangerous  sidewalk  and  were  caused  b 
of  the  city."  Paddock  r.  Syracuse,  61  Hun,  8,  15  N.  Y.  S 
the  death  of  plaintiff's  intestate  was  caused  "  by  the  breaking 
defective  bridge  "  is  suflioient.  Spencer  r.  Sardinia,  42  A] 
K.  Y.  Supp.  412.  See,  for  further  instances,  Werner  t;.  Ro 
33,  28  N.  Y.  Supp.  2l>6.  affVl,  149  N.  Y.  553;  Saivmbv  r.  Ro 
489.  25  N.  Y.  Supp.  1136  (rev'd  on  another  point,  145 *N.  Y.  8 

OTMinnick  v.  Troy,  19  Hun,  253,  afT'd,  83  N.  Y.  514;  Re 
N.  Y.  620:  Eggleston  v.  Chautauqua,  90  App.  Div.  314,  86  N. 

»8  Eirgleston  v.  Cliautauqua,  supra, 

o»  Place  V.  Yonkers,  43  App.  Div.  380,  60  N.  Y.  Supp.  171. 
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t  is  essential,  and  is  not  satisfied  by  presentation  of  the 
djustment  to  the  fiscal  officer.^  The  city  attorney,  or 
:  in  charge,  may  waive  the  notice.^ 

for  filing  notice.'] —  The  term  "  month  "  in  the  N.  Y. 
eans  a  calendar  month;  the  day  on  which  the  injury 
not  included  in  the  computation.^ 
bility  of  the  claimant,  resulting  from  the  injury,  is 
end  the  period  for  the  filing  of  the  notice  when  the 
Id  otherwise  have  passed  and  barred  the  action.*  In- 
limant  does  not  extend  time.*^ 

FORM  No.  279. 
lity  of  New  York  of  intention  to  sue  for  personal  injnries.s 

)1  Charter  §  261 ;  also,  L.  1886,  chap.  672.] 


latter  of  the  Claim 

of 
inst  the  City  of  New 
>r  personal  injuries. 


*    I 


ike  notice  that  the  undersigned  intends  to  commence 
igainst  the  city  of  New  York  for  damages  for  personal 

zer  r.  City  of  New  York,  48  App.  Div.  6,  62  N.  Y.  Supp.  587. 
»viou8  summons  and  complaint  does  not  satisfy  the  requirement, 
jy,  40  Hun,  322,  2  N.  Y.  Supp.  137. 

V.  City  of  Buffalo,  55  App.  Div.  423,  66  N.  Y.  Supp.  990,  rev'd 
int,  173  N.  Y.  72. 

:ity  of  Geneva,  100  App.  Div.  26,  90  N.  Y.  Supp.  868,  aflTd.  184 
nder  statute  requiring  filing  within  one  month,  it  is  too  late  to 
e  March  11th  for  an  injury  occurring  February  10th).  N.  Y. 
astruction  Law,  §  26. 

Jamestown,  178  N.  Y.  213;  Green  v.  Port  Jervis,  55  App.  Div. 

Supp.  1042 ;  Gonyeau  v.  Milton,  48  Vt.  172.  In  Biggs  v.  City 
S4  N.  Y.  580,  the  court  considered  a  limitation  of  one  month 
le  under  the  facts  proved  (plaintiff  had  a  fractured  wrist)  ;  but 
c.  Port  Chester,  72  App.  Div.  505,  76  N.  Y.  Supp.  671    (again, 

85,  89  N.  Y.  Supp.  671),  a  limitation  of  thirty  days  was  held 
and  unconstitutional.  Compare  Forsyth  v.  City  of  Oswego,  107 
7.  95  N.  Y.  Supp.  33,  where  the  court  held  that  plaintiff  had 
blii»h  that  he  had  been  so  incapacitated  for  over  four  months. 

Mayor  of  New  York,  16  Misc.  303,  38  N.  Y.  Supp.  90. 


from  Sheehy  t.  City  of 
10  N.  Y.  139. 
lint  must  allege  proper 
tice,  or  n  insufficient, 
of  New  York,  44  App. 
N.  Y.  Supp.  661.    If  an 


inadvertent  omission,  plaintiff  should 
be  given  opportunity  to  amend.  Bedell 
V,  New  York,  99  App.  Div.  128,  90 
N.  Y.  Supp.  930. 

7  Intention    to    sue    need    not    be 
stated   in  terms,   but   if   it   may   be 
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injuries  sustained  bj  bim  by  reason  of  tbe  negl 
c?ity,  ita  otGeials  and  employea;  that  such  injuriea 
by  the  imdersigned  on  the  day  of 

Ispecifff  pariicular  locality,  as:  on  the  sidewalk  o] 
of  Fifth  avenup,  about  100  feet  north  of  the  north 
Fifth  avenue  and  Thirty-fourth  street  in  said  cit; 
a  deep  hole  or  depression  in  the  sidewalk  at  that 
street  ligbta  not  being  lit,) 

[D^e,]  ISignature  of 

[File  mith  corporation  counBeJ^  mtkin  $ix  monthi 

also  serve  a  notice  of  cluim    on    the   comptroU 

Form.y^ 


FOEU  No,  280, 
tfotice  of  cljim  tiftinat  tlie  City  of  Ifew  Yoik. 

[Under  1901  Charter,  §  201.] 
^ ^ 

In  the  Mutter  of  the  Claim 
of 
M.  N*  against  the  City  of 
New  York. 


The  undersigned  hereby  makes  demand  again 
Xew  York  for  the  sum  of  dollars^  [specif 

able  certainty  the  character  and  details  of  claim;  - 


fairly  implJcil  from  conte^rti  the  notice 

is  sufTicient.  SheehT  t?.  New  Vork, 
Xm  N  W  139;  ShuV  r.  N<>w  York, 
m  Ap|i,  Dir.  212,  82  N,  Y.  Supp.  44. 

BSlee  par  Agra  ph  3,  p.  619,  and 
notes,  as  to  necessary  accuracy  in 
spccifyinir  tjmi*  and  place, 

0  A  notice  addressod  to  and  filed 
with  the  coQiptroUerj  btit  by  him  aent 
to  and  filed  by  the  corporation  t?onii- 
ici*  IS  a  suffioient  filing  to  comply 
with  atntute.  .^fissano  P,  Mavott  100 
N,  Y.  123?  Hnlpin  r.  New  York,  m 
App.  m%\  31 K  81  N.  Y,  Supp.  082, 

Berviep  by  mail  is  ineffective  when 
the  statute  requires  filing.  Bnrford 
r,  J  far  or,  etc,  of  New  York»  26  App. 
Djv.  225.  49  N.  Y.  Rupp.  060. 

10  This    additional    presentaUon    to 


com pt roller   for  adji 
ihil    in   act i ana    for 
contract.      Pullt»er 
York.  4B  App.  Div*  ( 

I!  Heqiitri>d  in  act 
well  af*  rj  contrnt^tu. 
of  New  York,  48  Apj 
Supp,  587. 

The  f\hng  of  tUe 
allcfred  in  tbe  comp 
at  the  trial,  8ml tn 
York,  m  App.  DJT 
Supp.   150. 

12  Where  the  claii 
dated  damages,  tbe 
limited  to  the  estiii 
diunages  as  stated  il 
Heed  i?*  Tbe  Mayor,  S 
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)r  injuries  to  property,  state  general  character  of  the 
addition  to  the  details  of  time  and  place  as  in  previous 

I  [Signature  of  Claimant.^ 

it  to  Comptroller;  wait  thirty  days  after  such  presents- 
e  bringing  action.^ 

FORM  No.  281. 
to  TilUge  of  claim  for  personal  injury  or  injury  to  property. 

few  York  Village  Law  (L.  1897,  c.  414),  §  322]. *» 
w  Form  No.  280.] 

take  notice  that  the  undersigned  hereby  makes  claim 
^s  against  said  village  in  the  sum  of  $ 
>nal  injuries],  which  were  sustained  by  reason  of  the 
I  of  said  village  of  ,  its  officers,  agents,  and  em-^ 

Said  injuries  were  received  on  the  day  of  , 

ibout  the  hour  of  o'clock,  at  [specify  accurately  and 

ly  as  possible  the  place  where  injury  occurredl,^^  and, 
ed  by  the  negligence  of  the  lofficials  and  employes  of  said 
state  nature  of  claim,  as"]  in  making  and  leaving  in  the 
it  said  place  a  deep  excavation  entirely  unguarded  and 
ight  of  any  kind  thereon  or  near  the  same,  and  into 
undersigned  fell  by  reason  of  such  negligence. 

I  [Signature  of  claimant.'] 

irith  village  clerh^^  within  six  months  after  injury^^ 
Ihirty  days  after  presentation  before  suing.] 
I  claim,  as  if  a  pleading]. 


FORM  No.  282. 

Specifying  defect  in  8idewalk.i7 

previous  form  to  *,  continuing:]  by  reason  of  a  decayed 
tive  portion  of  the  sidewalk  at  said  place ;  that  the  per- 
fect in  said  sidewalk  consisted  of  one  or  more  loose  and 
)lanks  therein;  that  said  plank  or  planks  at  the  point 


ot  apply  to  an  action  in 
njoin  a  nuisance.  Greron 
>f  Liberty,  106  App.  Div. 
y.  Supp.  949. 
ragraph  3,  p.  519,  as  to  ac- 
lired. 

with    deputy    city    clerk 
irhen  by  him  delivered  to 


city  clerk.    Beyer  v.  Tonawanda,  183 
N.  Y.  338. 

16  Consult  local  charter  for  possibly 
shorter  limitations.  See  Green  v. 
Port  Jeryis,  65  App.  Div.  58,  60  N.  \. 
Supp.  1042. 

17  Sustained  in  Beyer  t;.  Tonawanda, 
183  N.  Y.  338. 
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aforesaid  were  rotten  and  decayed  at  the  ends  an 
or  both  ends,  and  that  when  tlie  undersigned  attei 
such  portion  of  said  defective  sidewalk  he  was  tripp 
violently  to  the  ground. 

FORM  Ho.  283. 
Notice  of  injury  to  person  or  property  given  to  city  of 

[Under  srrond-rhis^  rifles  charter  (L.  1898,  chap.  1 
amended  L,  1004,  chap,  504.]'* 

[Title  as  in  Form  280.] 

[.'1.9  in  Form  281  to  the  end,  adding  thereto  t 
extent  of  the  injuries,  so  far  as  then  practicable, 
injuries  resulting  therefrom,  .so  far  as  now  asc( 
[specify  with  particularity'].  That  the  undersigns 
sides  at  [f^treet  and  number,  or  such  description  a 
place  of  residence.y^ 

[Date,"]  [Signature  and  verification  of 

[PrCrSent  to  Common  Council  ^  within  three  monf 
received,] 

FORM  No.  284. 

Excuse  for  failure  to  serve  notice  within  tUtntory 

[Add  to  notice  as  in  preceding  Forms:']  That  t 
this  notice  has  not  been  heretofore  served  is  that 
juries  to  nie  I  have  not  been  in  a  mental  or  phy 
to  make  or  prepare  a  sta1:ement  of  the  same  or  to  I 
Bact  business  of  any  nature,  and  this  date  is  the  ii 


t  W  The  1904  amendment  probably 
suporsedo.i  the  decision  in  Siimmonj 
r.  GloversviUe.  175  N.  Y.  340,  that 
claims  for  injunctive  reUef  to  restrain 
continiiin<T  trenpaHses  were  not  within 
tlie  category  of  claims  requiring  pres- 
entation. Under  present  statute, 
claims  in  equity  are  specifically  in- 
cluded. 

So  far  as  the  section  as  amende.l 
rerjuires  previous  written  notice  to  be 
given  regardinpj  the  removal  of  ice  or 
snow  before  the  injury,  followed  b> 
neplect  to  remove  it,  in  order  to  give 
a  ri^ht  of  action,  a  similar  provision 
was  held  unconstitutional  in  McMul- 
len  v.  :Middleto^^^l,   112  App.  Div.  81. 

10  Omission  to  name  street  is  not 
excused  because  house  had  no  num- 
ber. Johnson  v.  Trov,  24  App.  Div. 
602,  48  X.  Y.  Supp.  908. 


20  Presentation  to 
and  to  clerk  of  com 
cient.      O'Donnell 
App.  Div.  80,  92  N. 

21  Adapted  from  C 
vis,  65  App.  Div.  5i 
1042,  where  the  cot 
force  a  provision  in 
ter  requiring  filing 
forty-eight  hours,  ai 
on  the  fifth  day  wa 
claimant  had  been  i 
tent  meantime  as  1 
injury.  See  also  \ 
town,  178  N.  Y.  213 

It  is  not  suggested 
is  an  essential  .part 
notice,  though  it  mi 
corporated  in  it. 
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ndition  to  furnish  such  a  notice  or  to  learn  that  a  cause 
has  accrued  to  me  by  reason  of  the  facts  hereinbefore 

3  Undeb  New  Yobk  Employebs'  Liability  Law.^ 

n  notice  required.'] —  The  act  does  not  affect  the  common 
ty  of  the  employer,  or  require  a  notice  by  the  employe 
0  enforce  such  common  law  liability.^  Service  of  the 
required  by  the  statute,  is  a  condition  precedent  to  a 
mder  the  statutory  liability.^* 

traction  of  notice,'] — The  act  provides  that  inaccuracy 
the  time,  place,  or  cause  of  the  injury  shall  not  in- 

le  notice  if  the  employer  was  not  in  fact  misled  thereby 
was  no  intention  to  mislead.^ 


FORM  No.  285. 
\  to  employer  under  New  York  Employers'  Liability  Law^ 
of  employer]. 

take  notice  that  on  the       day  of  ,  19     ,  and 

>ur  employ,  I  was  injured  at  [^specify  place  with  reasorir 
niy,  as]  the  building  at  the  corner  of  Fifth  avenue  and 
rth  street  in  the  borough  of  Manhattan,  in  course  of 
m  by  you;  the  cause  of  the  injury  was  [specify  —  and 
more  possible  causes  coexist,  include  all  —  as:]  the 
of  one'if.,  who  was  your  foreman  or  superintendent  in 
he  work  in  which  I  was  engaged,  and  whose  sole  or  prin- 


,  chap.  600.  Notice  may 
en.  Hunt  r.  Dexter  Sul- 
0  App.  Div.  119,  91  N.  \. 

»  r.  Roaenberff,  178  N.  Y. 

r.  Karr,  110  App.  Div. 
Y.  Supp.  148;  Rosin  r. 
Mfg.  Co.,  89  App.  Div. 
i,  Supp.  49. 

nay,  if  his  facts  warrant 
th  on  the  master's  com- 
)ility,  and  on  the  liability 

this  act.  Mulligan  r. 
To.,  99  App.  Div.  499,  91 
[>.    60.      An    unnecessary 

notice  may  be  regarded 
Lge.       Holm     r.     Empire 

102  App.   Div.   605,  92 

914. 


24  Grasso  r.  Holbrook,  etc.,  Co.,  102 
App.  Div.  49,  92  N.  Y.  Supp.  101.  It 
was  suggested  in  Johnson  v.  Roach,  83 
App.  Div.  351,  82  N.  Y.  Supp.  203, 
that  a  complaint  served  on  tne  em« 
ployer  might  be  effective  as  a  notice 
upon  which  to  found  a  second  action 
upon  discontinuing  the  first  one. 

25  Plaintiff  must  establish  this  af- 
firmatively. Hughes  V.  Russell,  104 
App.  Div.  144,  93  N.  Y.  Supp.  307 
(employe  named  as  John  H.,  instead 
of  Michael  J.  H.,  and  cause  of  injury 
also  misstated;  notice  held  fatally  dr 
fective  in  absence  of  evidence  showing 
no  actual  misleading,  or  intent  to 
mislead). 
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cipal  duty  was  superintendence  thereof,  in  sending 
blocks  underneath  the  bottom  of  a  tank  then  and  the 
ercd,  and  failing  to  properly  guard  against  its  fallin 
bottom  of  said  tank  fell  upon  me  by  reason  of  such 

[Date.l  \_Signature  of 

[Serve  iviihin  120  days  from  injury,  or  10  da 
ploye's  incapacity  is  reniovid;  in  case  of  employed 
injury,  within  60  days  after  appointment  of  represer 

[Serve  personally,  or  hy  mai7.] 

Certificate  of  Authority  of  Foreign  Corp 

K'o  foreign  stock  corporation  doing  business  in  th 
maintain  an  action  in  the  State  of  New  York,  upon 
made  by  it  in  the  State,^®  unless  prior  to" the  making 
tract  it  shall  have  procured  a  certificate  of  author 
Secretary  of  State. 

The  New  York  General  Corporation  Law,  §§  15,  : 
the  circumstances  imdor,  and  the  method  by  whicl 
cate  of  authority  may  be  obtained. 

Xo  form  of  certificate  of  authority  is  presented, 
furnished   from   official   blanks  upon   proper   applic 
Secretary  of  State. 


> 


26  The  notice  ia  fatally  defective 
when  it  omits  the  place  of  the  injury, 
how  it  happened,  and,  when  no  par- 
ticular act  of  incompetence  is  charged, 
in  what  manner  defendant's  repre- 
sentatives were  negligent.  Miller  t'. 
Solvav  Process  Co.,  109  App.  Div.  135, 
95  N.'Y.  Supp.   1020. 

27  See,  as  to  the  extended  liability 
under  the  act:  Retta^liatta  r.  Hav 
ward,  180  N.  Y.  612;  McHugh  v. 
Manh.  Ry.  Co.,  179  id.  378. 

28  Notice  by  representative  97  day.-* 
after  appointment,  but  within  120 
days  of  the  injury  causing*  death,  is 
timely.  Hoehn  i?.  Lautz,  94  App.  Div. 
14.  87  N.  Y.  Supp.  921.  Contra,  Riin- 
dall  V.  Holbrook,  etc.,  Co..  95  App. 
Div.  336,  88  N.  Y.  Supp.  GRl. 

29  As  to  what  is  "  doing  business  " 


within  the  meaning  of 
Penn.  Collieries  Co.  r. 
N.  Y.  98,  and  eases  e: 
Bay  Co.  v.  Howey.  113 
Citizens'  State  Bank 
App.  Div.  281,  86  > 
(rev'd  on  another  pc 
346 ) .  Only  foreign  sd 
are  within  the  prohibi 
ute.     South  Bay  Co.  t 

30  The  prohibition 
tions  upon  contract  o 
corporation  may  brii 
creditors'  action  (Schl 
r.  Ester.  86  Hun,  22, 
143,  aird,  157  N.  Y, 
(Am.  Tvpef.  Co.  v,  ( 
301,  26  N.  Y.  Supp.  7 
of  mechanic's  lien  (Ma 
Furnace  Co.,  30  Misc. 
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FORM  No.  286. 
Hotice  by  creditor,  to  surety,  of  demand  nude  on  prindpaLsi 

Please  take  notice,  that  I  have  duly  demanded  of  M.  N., 
payment  of  [the  rent  accruing  for  the  month  of  March,  1906, 
under  the  lease  executed  on  the  day  of  ,  19     ,  by 

said  M.  N.  as  principal]  and  by  you  as  surety,  and  that  said  M.  N. 
has  failed  to  pay  [the  sum  of  dollars,  part  pf]  the  same. 

{Date,  address,  and  signature  as  in  Form  No,  288.] 

FORM  No.  287. 
Notice  of  judgment  before  suit  on  undertaking  on  appeaLd2 

\^Serve  copy  of  Judgment,  with  Notice  of  Entry  as  in  Fom^ 
No.  134,  p.  278,  inserting  "  a  judgment "  in  place  of  "  an  order.''] 

[//  notice  is  given  under  Code  Civ.  Pro.,  §  1309,  serve  on 
appellant's  attorney, ^.^^omLupofL  the  sureties.'\^ 


31  As  to  when  such  notice  is  requi- 
site, see  Hernandez  v.  Stilwell»  7  Daly, 
360.  When  not  requisite,  Cordier  v. 
Thompson,  8  Daly,  172;  Eneas  v. 
Hoops,  42  N.  Y.  Super.  Ct.  617. 

32  See,  as  to  substantial  compliance 
with  the  requirement  of  notice  to  the 
appellant's  attorney,  Milligan  v.  Cot- 
tle, 92  Hun,  323,  36  N.  Y.  Supp.  904. 

In  general,  in  an  action  on  an  un- 
dertaking in  the  usual  form,  which 
does  not  in  terms  call  for  notice  to 
the  sureties  of  affirmance,  nor  for  ne- 
mand  of  payment,  it  is  not  necessary 
to  aver  or  prove  notice  or  demand. 
Heebner  r.  Townsend,  8  Abb.  Pr.  234. 
The  plaintifTs  are  not  bound  to  ex- 
haust the  remedy  on  the  judgment 
before  bringing  an  action  on  an  un- 
dertaking, given  before  its  recovery, 
for  its  payment  if  it  should  be  recov- 
ered. Nickorson  v.  Chatterton,  7  Cal. 
508. 

But  by  N.  Y.  Code  Civ,  Pro.,  (  1309, 
no  action  lies  upon  any  undertaking 
on  appeal  to  the  Appellate  Divisior 
until  ten  days  after  service  on  the  ap- 
]  tell  ant's  attorney,  and  upon  the  sure- 
ties upon  such  undertaking,  of  written 
notice  of  the  entry  of  the  order  or 
judgment  affirming  the  judgment  or 


order  appealed  from,  or  dismissing 
the  appeal ;  and  if  an  appeal  is  taken 
to  the  Court  of  Appeals,  the  action  is 
further  postponed  until  final  deter- 
mination of  that  appeal.  This  does 
not  apply  to  special  security  required 
by  the  court,  independent  of  the  stat- 
ute. Rice  V.  Whitlock,  16  Abb.  Pr. 
225.  Nor  to  an  undertaking  given  oa 
appeal  to  the  Court  of  Appeals. 
Sterne  v.  Talbot,  89  Hun,  368,  35 
N.  Y.  Supp.  412. 

It  is  not  necessary  that  the  notice 
state  the  amount  of  costs  added  on  t^ « 
appeal.    Yates  v.  Burch,  87  N.  Y.  409. 

It  is  the  judgment  dismissing  the 
appeal  and  awarding  a  definite 
amount  of  costs,  rather  than  the  ordei 
for  dismissal,  of  which  the  sureties 
must  be  notified.  Loweree  v.  Tall- 
man,  30  App.  Div.  225,  52  N.  Y.  Supp. 
341,  28  Civ.  Pro.  Rep.  21. 

33  Death  of  attorney,  and  failure  to 
appoint  another  after  notice,  excuses 
this  branch  of  the  required  service. 
Chilson  V.  Howe,  23  N.  Y.  St.  Rep. 
126,  17  Civ.  Pro.  Rep.  86. 

34  Service  upon  the  sureties  may  be 
by  mail  to  their  last  Known  post- 
office  address.    Code  Civ.  Pro.,  S  1309. 
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FORM  No.  d88. 
Hotict  by  nizety  requiring  creditor  to  toe  pr 

I  hereby  request  you  to  forthwith^*  sue^^  Y. 
made  by  him,^®  as  principal,  and  signed  by  me  j 
etc,  payable  to,  etc,  for,  etc,  describing  it  sufjici 
i7^®],  and  if  you  fail  to  do  so,  I  shall  hold  myself 

[Date,] 

[Address^']    To 

FORM  No.  289. 
Notice  to  quit,  for  nonpayment  of  rent,  before  e 

To  [name  of  tenant  and  intended  defendant]. 
Take  notice,  that  I  intend  to  re-enter  on  the  prer 


them]  demised  by 


to 


and  [a 


you  have  possession   [and  to  terminate  the  leas 


36  At  common  law  such  notice  is 
not  effectual  to  secure  exoneration  un- 
less the  principal  was  solvent  at  the 
time,  or  the  demand  then  collectible; 
and,  during  delay  to  proceed,  insolv- 
ency or  loss  of  the  collection  apiinst 
him  intervened.  Auburn  »Sav.  Bank 
V.  Brinkerhoff,  44  Hun,  142;  Russell 
V.  Wcinber^r,  4  Abb.  N.  C.  139;  Ken- 
nedy r.  Folde  (Dak.,  1886),  29  N.  VV. 
Bop.  607.  See  also  Wheeler  r.  Bene- 
dict, 30  Hun,  478;  Brandt  on  Suret., 
$  206,  etc.;  Bruce  r.  Edwards,  1  Stew. 
(Ala.)  11,  18  Am.  Dec.  33;  Toles  v, 
Adce,  91   N.  Y.  502. 

In  several  of  the  States  there  are 
statutes  pivinj?  a  broader  ri«jht  to  the 
surety,  the  terms  of  which  should  be 
consulted  in  drawing  a  notice  under 
them. 

In  equity  the  surety  may  himself 
sue  his  principal  to  compel  the  lattei 
to  pay  the  creditor.  Thompson  v, 
Tavlor.  72  N.  Y.  32.  Compare  Slauson 
V.  Watkins.  95  N.  Y.  309. 

The  above  Form  is  sustained  by 
Strickler  V.  Burkholder,  47  Pa.  St. 
470;  Ronton  v.  Lacy,  17  Mo.  399; 
Meriden  Silver  Plate  Co.  r.  Florv 
(Ohio,  1880),  7  N.  E.  Rep.  753,  al- 
thoucfh  in  this  last  case  tlie  condi- 
tional clause,  "  if  you  hold  any  note, 
elf.,'*  was  prefixed. 

.^•' The  cause  of  action  must  have 
aconied.  Notice  at  a  time  when  the 
creditor  could  not  yet  sue  is  not 
enough.  Scales  r.  Cox  (Ind.,  1886), 
6  N.  E.  Rep.  022;  Hcllen  v,  Crawford, 


44   Pa.    St.    105. 
Purdy,  82  N.  Y.  4f 

37  Notifying  hii 
matter  is  not  enoi 
loppr,  29  Ohio  St. 
the  debtor,  and 
Singer  f.  Troutn 
Nor  is  notice  to  p 
tion.  Kaufman  i 
504;  Bates  v.  Stat 
46  Am.  Dec.  293. 

38  Under  the  lo^ 
notice  merely  to  si 
not  enough.  Han 
Iowa,  270. 

30  Any  method 
makes  it  impossil 
to    mistake,    is    e: 
Lacy,  17  Mo.  399. 

40  An  explicit  < 
olfect  was  held  ei 
wait  V.  Kreider,  Ji 
Bank  r.  Gibson,  1 

In  Turner  r.  H 
was  held  that  not 
or  permit  the  sun 
creditor's  name.  ( 
Watkins,  95  N. 
cited. 

41  Personal  serv 
convenience  of  pro< 
was  held  enough  i 
27  Ivans.  407  (und< 

42  Under  N.  Y, 
§  1505,  serve  on  i 
personally,  or  by  h 
ing-house  on  the 
person  of  suitable  i 
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rent  now  due  thereon  shall  be  paid  within  fifteen  days 
rvice  of  this  notice.** 

[Signature.'] 
FORM  No.  290. 
Notice  to  quit,  to  tenant  at  will  or  by  8iifferance.4B 

ice,  that  I  hereby  terminate  your  tenancy*®  of  [describ- 


nt  cannot  be  found  wizh 
,  and  has  no  dwelJin;:- 
premises  wliereat  a  per- 
e  age  and  discretion  can 
posting  it  in  a  conspicu- 
bne  premises.  See,  as  to 
B  Code  section,  Martin  r. 
N.  Y.  476;  Bulger  r. 
pp.   Div.  224,  40   N.   Y. 

if  notice  applies  not  only 
ight  of  re-entry  is  ex- 
red,  but  also  where  the 
I  for  its  termination  on 
lyment  of  rent,  though 
re-entry  is  not  expressly 
rton  V.  N.  Y.  C.  &  H.  K. 
t  Abb.  N.  C.  30. 
is  supported  by  Van 
Snyder,  9  Barb.  309 
5),  aff'd,  13  N.  Y.  (3 
See  the  Act  of  1840, 
tress  for  rent.  (L.  1846, 
4,  §  3),  Mayor,  etc.,  of 
Campbell,  18  Barb.  150 
0 ;  Keeler  17.  Davis,  5 
ase  for  term  of  years ) . 
ase  reserring  a  right  to 
ise  of  nonpayment,  if  it 
le  face  of  the  complaint 
IS  no  sufficiency  of  good» 
{strain,  the  above  notice 
red  by  the  Act  of  1840, 
ry.  Rogers  v.  Lynds,  14 
ease  for  terra  of  years) ; 
f  New  York  v,  Campbell, 

!  common  law  mode  ot 
t  taken  away  by  the  Act 
try  pursuant  to  that  Act 
ire  the  formalities,  as  to 
common  law  entry.  The 
e,  as  above,  is  enough. 
?r  V.  Smith,  27  Barb.  104 
m  of  years). 

may  bring  ejectment  for 
osaession  of  the  demised 
m  six  months'  rent  or 
Tear,  and  the  service  ol 
in  such  action  of  eject- 

34 


ment  is  a  sufficient  demand.  N.  Y. 
Code  Civ.  Pro.,  $  1504,  superseding 
2  N.  Y.  R.  S.,  (  30.  See  also  Van 
Rensselaer  r.  Ball,  19  N.  Y.  100, 
affirming  27  Barb.  104  (lease  in  fee). 

43  It  is  the  safer  practice  to  insert 
the  words  "  and  to  terminate  the 
lease,"  where  the  right  to  so  termi- 
nate it  on  default,  expressly  rescrvea 
in  the  lease,  is  relied  on  as  the  grouna 
of  re-entry. 

44  Express  provision  in  the  lease 
may  give  the  right  of  re-entry  imme- 
diately on  nonpayment,  or  on  less 
than  fifteen  days'  notice;  but  if  less 
than  fifteen  days'  notice  is  not  ex- 
pressly provided  for,  it  is  better  to 
give  notice  for  that  length  of  time,  in 
analogy  to  the  statute,  before  bring- 
ing ejectment. 

Under  a  statute  requiring  notice 
that  unless  payment  of  rent  due  *'  is 
made  within  a  time  mentioned  in  the 
notice,  not  less  than  five  days  after 
the  service^  thereof,  the  lease  will  be 
terminated,"  a  notice  which  does  not 
mention  any  time  for  payment  of  rent 
due  except  **  within  five  days  from  the 
date  of  the  service  of  this  notice,** 
sufficiently  complies  with  the  statute. 
Fnrnam  V,  Hohman,  90  111.  312. 

Under  a  statute  requiring  "  four- 
teen days'  notice  to  quit,"  a  notice  to 
quit  "  forthwith,"  held  insufficient, 
though  suit  was  not  commenced  for 
more  than  fourteen  days  after  its 
service.  Oakes  v,  Munroe,  8  Cush. 
(Mass.)   282. 

4B  Thirty  days'  notice  to  quit  is 
necessary.  N.  Y.  Real  Property  Law, 
S  198. 

For  cases  where  notice  to  quit  is 
necessar}',  see  Chaplin  on  Landl.  &,  V., 
§  626.  It  is  not  necessary  where  tne 
terms  on  nliieh  a  lease  is  to  lerminnte 
are  fixed  by  the  parties.  Allen  r. 
J.Kjui'h,  21  Wend.  628. 

4^  Mere  holding  over  does  not  create 
a  tenancy  by  sufferance  under  the 
statute,  without  a  continuance  of  the 
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tng  the  premises'^''']  y  and  require  you  to  remove**  the 


before  the 
[Date.] 


day  of 


19 


ISi 


FORM  Ho.  891. 
Notice  to  quitf  where  there  ii  an  agreed  tenancy  from  ytaix  to 

to  month.Bi 

To  [name  of  tenant^]. 

Take  notice,  that  I  hereby  terminate  your  tenancy 
in^  premises^]  at  the  end  of  the  current  year  [or,  cui 


holdinpf  under  such  circumBtances  as 
to  create  an  implication  of  the  lana- 
lord's  assent.  Smith  r.  Littlefirld,  ji 
N.  Y.  539;  Coudert  V.  Cohn,  118  id. 
309. 

Where  one  enters  upon  land  by 
permii^sion  of  the  owner  for  an  in- 
definite period,  oven  witliout  the  res- 
ervation of  rent,  he  is  hy  implication 
of  law  a  tenant  at  will,  and  entitled 
to  notice  under  the  statute.  Lamed 
r.  Hudson.  GO  N.  Y.  102. 

47  The  description  should  be  such 
as  cannot  mislead,  but  detailed  de- 
scription by  metes  and  bounds  can 
rarely  be  necessary,  or  even  appro- 
priate. 

For  cases  on  defects  or  supposed 
defects  in  indicating  the  premises,  see 
the  following: 

Farnara  v.  Hohman,  90  111.  312 
(error  in  designating  lot  and  block 
as  in  "  R.*s  addition  to,"  etc.,  instead 
of  in  "  original  town  of,"  etc.,  disre- 
garded on  explanatory  evidence,  not 
objected  to), 

Cumminps  V.  Winters  (Neb.,  1886), 
28  N.  W.  Rep.  302.  (*'T.  7,  R.  7," 
held,  in  view  of  the  well-understood 
government  usage,  sufficiently  to  des- 
ignate Township  7,  Range  7.) 

Kuhn  V.  Kuhn  (Iowa,  1S86),  28 
N.  W.  Rep.  541  (holding  that  under 
a  lease  for  the  purpose  of  building  a 
dwelling  for  the  tenant,  to  be  occupied 
by  him  as  long  as  he  continued  in 
the  lessor^s  employ,  a  notice  to  quit 
the  house  was  equivalent  to  notice  Lo 
quit  the   land). 

48Xotice  "to  leave"  held  equiva- 
lent to  notice  "  to  quit."  Douglass  V. 
Anderson,  32  Kans.  3r)0. 

40  "  The  notice  to  quit  is  technical, 
tnd  is  well  understood ;  it  fixes  a  time 


at  which  the  tenant  i 
and  the  landlord  has  i 
and  a  time  at  which 
nates.  The  rights  of 
fixed  by  it,  and  are  < 
Should  the  landlord  < 
and  the  tenant  quit  i 
tice,  the  tenant  coul 
holden  for  rent,  althoi 
no  notice  to  the  land 
is  *  determined  '  by  su 
erly  given,  by  eithei 
manifest,  therefore,  i 
consequences  depend  i 
to  be  given,  the  noi 
with  reasonable  exacti 
which  these  construe 
to  take  effect."  Shav 
rier  r.  Barker,  2  Gn 
[citing  Sanford  v.  Hi 
(Mass.)  93;  Grangei 
1911,  where  a  notice 
will  "  to  quit  and  del 
ises,  but  fixing  no  tin 
day  or  otherwise,  w 
cient. 

But  in  Bums  v.  B 
453,  a  notice  specify 
days  short  of  the  mo 
statute,  was  held  sufii 
a  tenant  committing  t 
quent  to  the  expiratio 
To  similar  effect.  Pec 
48  Barb.  651. 

The  safer  practice 
both  the  day  of  servio 
expiration  of  term.  ] 
7  Daly,  417,  where  D 
that  service  on  26th  j 
minate  a  tenancy  on  2 
was  the  end  of  the  i 
But  in  McGuire  r.  Ul 
28,  it  was  held  that  a 
days  given  during  a 
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ancy,  which  will  expire  next  after  the  end  of  one-half 
f  one  month]  from  the  service  of  this  notice,  and  I 
u  to  remove  therefrom  and  give  me  full  possession 
or  before  such  day.*"^ 

^Signature.'] 


ns  but  thirty  days,  is  a 

ice." 

ip Illation  that  the  tenant 

n  ten  days'  notice,  a  no- 

<  him  to  surrender  poi»- 

KID   M  practicable,  neUL 

'eople  t;.  Gedney.  1ft  Hun. 

{  hereby  give  you  further 
hould  you  fail  to  quit  as 
d  I  aball  insist  on  double 
r "  [or  other  specified 
ot  vitiate.  Doe  v.  JacK- 
L  175  (Ld.  Mansfield); 
11  man,  L.  R.  4  Exch.  Div. 
iae  It  it  give  tne  option, 
ink,   13   Wkly.  Notes  oi 

;  to  quit  may  be  given 
!  landlord  or  his  author- 
r  any  person  legally  en- 
i    reversion   as   assignee, 

or  executor,  or  receiver 
to  let,  but  not  if  he  ha^ 
■o  receive  rents.  Reeder 
N.  Y.  180  {dictum),    A 

by  the  lessor,  after  he 
premises,  is  not  avaiiauie 
^.  Griifin  r.  Barton,  21 
>  N.  Y.  Supp.  1021,  affd, 
.632.  A  purchaser  from 
-ho  has  not  obtained  the 
^nnnot  give  such  notice, 
lyre  {above). 
t  for  a  year  or  for  one  or 
bold  tog  over  without  any 
^mmtt,  though  regarded  as 
m  year  to  year,  was  held 
to  notice  to  quit,  in 
boes,  127  N.  Y.  175;  Park 

How.  Pr.  29.  But  a  ten- 
par  to  year,  for  an  indefl- 

of  years,  created  by  the 
if  the  parties,  continues 
a  tod  by  notice,  by  one  ot 
thut  it  is  to  expire  at  the 
current  year.  Pugsley  r. 
ir  Y.  494;  Laugnran  r. 
.  205.  Compare  Adams  v. 
a. 

■^  19  necessary  in  case  ot 
om  year  to  year,  growing 


out  of  a  parol  lease  void  by  the  Stat- 
ute of  Frauds.  Coudert  v,  Cohn,  118 
N.  Y.  309;  Reeder  v,  Sayre,  70  N.  i. 
180;  Laugbran  17.  Smith   {supra). 

Under  N.  Y.  Real  Property  L.aw, 
S  202,  agreements  for  the  occupation 
of  real  property  in  New  York  city, 
which  do  not  particularly  specify  the 
duration  of  such  occupation,  shall  be 
deemed  to  continue  until  the  first  of 
May  next  after  the  possession  shall 
commence. 

62  The  notice  is  to  be  addressed  to 
the  immediate  lessee  who  pays  tiie 
annual  rent,  without  reference  to  his 
servant  or  subtenant  who  may  be  in 
possession,  but  who  has  not  been 
recognized  by  the  lessor  as  his  teuact. 
Jackson  f;.  Baker,  10  Johns.  270. 

B3  See  note  47,  on  p.  £30. 

MA  tenant  hiring  from  month  to 
month  held  not  entitled  to  notice  to 
quit.    Gibbons  r.  Dayton,  4  Hun,  45 i. 

Under  a  lease  "  for  the  term  ot 
one  year  and  an  indefinite  period 
thereafter,"  at  an  annual  rent,  aim 
months'  notice  was  regarded  as  neces- 
sary to  terminate  the  tenancy.  Pugs- 
ley 17.  Aikin,  11  N.  Y.  494.  So  in 
case  of  a  parol  lease  void  by  the  Stat- 
ute of  Frauds.  Laugbran  v.  Smith, 
75  id.  205. 

But  in  case  of  a  parol  lease  void 
by  the  Statute  of  Frauds,  it  appearing 
that  the  tenant  had  paid  monthly, 
held,  that  the  tenancy  was  terminable 
on  one  mouth's  notice.  People  t?.  Darl- 
ing, 47  N.  Y.  666.  But  the  fact  ^f 
such  monthly  payment  was  not  held 
controlling,  under  the  circumstances, 
in  Laugbran  v.  Smith  {supra). 

ssThe  notice  must  fix  a  time  to 
quit.  Wright  v.  Mosher,  10  tiow.  l:'r. 
454,  where  the  tenancy  was  regarded 
by  the  court  as  at  will  from  year  to 
year.  But  on  this  point  see  Park  r. 
Castlo,  19  How.  Pr.  29.  The  time  of 
one  month  given  by  the  notice  must 
have  reference  to  the  end  of  a  monLH 
computed  from  the  commencement  of 
the    tenancy.      Steffens    r.    £arl,    ii 
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FOHM  Ho.  28d. 
Votioe  to  quit.  giTen  hj  roctiTii. 

[Title  of  court  and  cause.'] 

1^  the  undersigned  A.  B.^  as  receiver  in  the  above  entitled 
cause,  of  the  property  of  M.  N.,  hereby  give  you  notice  to  quit 
land  deliver  up  to  me,  on  the  day  of  ,   19     ,*•  the 

Idesignating  premiaea^y  ^hich  you  now  hold  as  tenant  of  the  said 
M.  N. 

ID  ate.]  [Signature  o/],  Eeceiver. 

To  [name  of  tenant,  or,  if  uncertain,  address  merely  to  occur 
pant]. 

FORM  No.  803. 
Bo&d  of  guardian  of  infant  legatee  to  repay  in  case  legatee  die  withont  lawful 


[Penal  clause  as  in  Form  No.  35,  p.  32.]  Now  the  condition 
of  this  obligation  is  such  that  if  A.  B.,  his  executors,  adminis- 
trators, or  successors,  shall  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  above  named  executors,  the  survivors  or  survivor 
of  them,  or  to  their  successor  or  successors,  the  executors,  admin- 
istrators, or  assigns  of  either,  the  just  and  full  sum  of  all  moneys 
which  the  said  A.  B.,  as  guardian  of  M.  N.,  one  of  the  legatees 
of  deceased,  shall,  from  time  to  time,  receive  of  said  executors, 
their  successors  or  survivors,  or  either  of  them  as  principal,  in 

Vroom  (N.  J.)  128.    Thus,  where  the  rour  tenancy  originally  commenoed  at 

tenancy  from  month  to  month  com-  that  time  <d  the  year;  or,  otherwiaa, 

menced  on  the  first  day  of  the  monib,  tliut  you  quit  or  deliver  up,  at  the 

a  notice  to  quit,  if  intended  for  Maj,  end  of  the  year  of  your  tenancy,  whien 

should  be  served  on  or  before  the  fiiht  will  expire  next  after  the  end  of  half 

of   April.     Anderson   r.   Prindle,   23  a  year  from  the  time  of  your  being 

Wend.  616.  served  with  this  notice." 

See,  on  this  subject,  note  40,  on  Tliis  is  substantially  the  form  j^ 

p.  430.  in  Smith  on  ReoeiverM,  Appendiw^ 

Where  a  tenant  held  over,  after  the  bt  The   bond   to   an   executor,  etc., 

termination  of  a  lease,  for  a  year,  the  before  suing  for  a  legacy  or  distrilm- 

following  notice  to  quit    (describing  tive  share  in  ordinary  cases  (formerly 

the  premises),  "which  you  have  held  required  by  2  N.  Y.  R  S.,  114,  Hf  9, 

under  me,"   held  not  to  contain   an  10),  is  dispensed  with  by  N.  Y.  Code 

admission  that  there  was  a  tenancy  Civ.  Pro.,  S   1827,  which  substitutes 

for  such  year.     Adams  v.  Becker,  6  an    iindertaking   to   be   given   before 

Halst.  (N.  J.)  84.  execution  issues. 

A  notice  to  quit,  sufficient  in  all  The    form   here   given    is    adaptee 

respects  except  that  it  stated  a  wrong  from  Tyson  v.  Blake,  22  N.  Y.  558, 

reason  (non-payment  of  rent)  for  ter-  where  the  court  held  thst  as  by  the 

minatinsr    the    tensncy,    held    to    be  terms  of  the  will  three  grandsons  were 

effecfunl.     Creighton   v.   Sanders,   89  entitled  to  the  fund  if  the  legatee  first 

HI.  543.  named  died  without  issue,  the  execa- 

M  Where  the  eommeneemeirt  of  the  tors   had  the  right  to  withhold  the 

tenancy   is   doubtful,   add   "provided  principal  of  such  legatee'e  share  of  the 
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d  M.  N.  shall  die  without  lawful  issue,  together  with 
m  the  time  of  such  death  without  lawful  issue  [the 
vhich  moneys  appears  by  the  receipts  of  the  said  A.  B., 
L  this  instrument],  then  this  obligation  shall  be  void, 
f  full  force  and  effect 

natures,  seals,  acknowledgment,  affidavits  of  sufficiency 
IS  in  Form  No.  35  or  36,  p.  34.] 


»f  the  estate,  unless  ade- 
^  was  given  or  tendered 
r  the  same  in  the  event 
without  lawful  issue,  to- 
interest  thereon  from 
it  death.    Adding,  "  The 


bond  was  precisely  such  a  one  as  t'ne 
executors  were  entitled  to  require 
upon  advancing  to "  her,  "  or  her 
guardian,  the  principal  of  her  legacy, 
or  any  part  of  it." 


^34  Abbott's  p&actice  and  fobma 

ARTICLE  VL 

Examination  of   Anticipated   Pabtt   oe  W 

Action. 

order  f 

1.  Power  of  the  court.  to  supj 

2.  Ine  practice.  ready  t 

3.  Application    to    perpetuate    testi-         (297)  Order  va 

inony    relating    to    the    title    to  aminat 

real  property.  deposit 

FoKMS.  under. 

(2U4)   Order  for  perpetuation  of  tea-  (298)   Petition 
timony  of  a  witness  in  an  perpetu 

exi)ected  action.  garding 

(205)   AlTidavit  upon  opplit-ation  to  (299)   Order   th 
obtain     examination     of     a  persons 

witneBii  in  an  expected  ac-  ested. 

tion.  (300)   Order  foi 
(200)   Notice   of   motion    to   vacate 

1.  Power  of  court,'] —  Courts  of  equity  have  i 
entertain  bills  for  the  perpetuation  of  testimony  j 
pel  discovery.^®  The  codes  of  procedure  substitu 
by  motion,  to  be  made  in  the  action  in  which 
waiit(»d,  or  in  anticipation  of  such  an  action;^  I 
cecding  is  not  entertained  by  tiie  United  State 
apj)lication  before  action  commenced,  under 
Statute,  is  limited  to  the  perpetuation  of  testiir 
be  invoked  to  enable  the  expected  plaintiff  to  frar 
or  to  find  out  whether  he  has  a  cause  of  action,  or 
defendant ;  the  rule  is  the  same  whether  the  per 
examined  is  the  expected  adverse  party,  or  merelj 
ing  some  material  fact," 

The  perpetuation  of  testimony  of  witnesses,  ii 
some  future  litigation  (not  imfrequently  needed  ii 
land  titles  are  rarely  registered),  is  less  frequer 
Applications  for  the  examination  of  an  intende 

58  N.  Y.  &  Baltimore  Coffee  Co.  v.  N.  Y.  CofTee  Co.,  0 
IIow.  Pr.  485  (bill  to  perpetuate  testimony  under  U.  S. 
cxlendinpf  tlie  chancery  jurisdiction  to  the  U.  S.  Circuit  ( 

50]\[erch.  Nnt.  Bank  v.  Sheehan,  101  N.  Y.  176. 

«)  Fopff  r.  Fisk,  7  Ciy.  Pro.  Rep.  169,  rev'p,  in  effect,  4 

«i  Matter  of  Schlatterer,  105  App.  Div.  115,  93  N.  Y. 
'  of  Kllet  r.  Younqr,  95  App.  Div.  417,  88  N.  Y.  Supp.  661 

1  44  Avjy.  Div.  119.  60  N.  Y.  f^wpji.  702;  Matter  of  Schoellei 

I  77  N.  Y.  Supp.  614:  Matter  of  Anthony,  42  App.  Div.  66,  i 

i  Long  Island  Bottlers'  Union  r.  Bottling  Brewers,  65  App. 

1  Supp.  976. 
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aged;  for  the  applicant  should  ordinarily  be  left  to 
ction  and  proceed  therein.** 

yractice.] — Under  N.  Y.  Code  Civ.  Pro.,  §  873,  apply 
court,  but  to  a  judge  out  of  court.  A  judge  of  the 
lourt,  or  a  county  judge,  can  make  the  order.  It  is  not 
to  give  notice  unless  the  judge  requires  it.  For  the 
ictice  upon  these  applications,  see,  in  more  detail.  Vol. 
STATION  Before  Trial. 

cation  to  perpetuate  testimony  relating  to  the  title  to 
^^y-li  —  A  recent  addition  to  the  New  York  Code  of 
edure  (L.  1901,  chap.  303,  adding  §§  1688a-1688i) 
^-er  upon  the  Supreme  Court  to  provide  for  the  taking 
osition  of  any  person  whenever  necessary  for  the  pro- 
the  applicant's  rights  in  specified  real  property.  The 
on  the  application  is  closely  analogous  to  the  practice 
more  general  provisions  of  §  870  et  seq,;  djflFerences 
dvantageously  be  noted  are,  that  the  application  under 
ust  be  made  upon  petition  (instead  of  affidavit),  that 
>resented  to  a  Supreme  Court  judge  only,  and  tliat  the 
of  the  witnesses  must  be  recorded  in  the  office  of  the 
deeds  (or  county  clerk  where  there  is  no  register). 

FORM  No.  294. 
perpetuation  of  testimony  of  a  witness  in  expected  ACtion.« 

:  Supreme  Couet.    New  York  County. 


n  the  Matter 

of 
-ation  of  the  T.  Trad- 
pany,  to  perpetuate  the 
Y    of    [names    of    wit- 


ring  to  my  satisfaction  from  the  annexed  affidavit  of 
>resident  of  the  above  named  company,  verified  on  the 
:>f  ,  19     ,  that  an  action  will  be  brought  as 

th.  Nat.  Bank  v.  Sbeehan,  101  N.  Y.  176. 


st  be  a  judo's  order  un- 

Fro.,  S  873.    Heishon  v, 

p,  etc.,  Co.,  77  N.  Y.  278. 

lieation    should   not   be 


entitled  in  the  action  as  expected  to 
be  brought.  Matter  of  Bryan,  3  Abb. 
N.  C.  289. 
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Stated  in  said  affidavit^  that  the  witnesses  to  be  ex 

are  to  leave  the  State  of  New  York,  on  the  da 

11)     ,  aud  will  be  out  of  the  State  at  the  time  of  tl 

that  they  are  re>i(lents  of  the  Kini^doin  of  Norway 

application  is  made  in  i^ood  faith  to  pre!?erve  thoir  t 

Oil  motion  of  W.  C.  ^  II.,  attorneys  for  the  petit 

OuDEKED,  tliat  said   Iwitiiesses]   appear  before 

this  court  holdinp^  Special  Teriu,  [Part  II J  at  the  | 

House  in  the  Borough  of  Manhattan,  County  of  2^ 

the  dny  of  ,  19     ,  at  ten-thirty  o'clo 

noon  of  that  day,  to  be  examined  as  witnesses  on 

Tweed  ie  Trad  in jg^  Company  in  the  actions  expected  1 

[Insert  any  desired  limitations  on  scope  of  ordei 

And  special  circumstances  being  shown  in  said  al 

a  shorter  time  of  service  necessary,  it  is  hereby  furt 

Ordered,  that  a  service  of  a  copy  of  this  ord( 

witnesses,^  and  on  tlie  S.  C.  Company,®^  [expected 

or  before  the  day  of  ,  19     ,  togethe 

of  the  annexed  affidavit,  shall  be  sufficient. 

[Date^l  [Signatun 

Justice  of  the  Siiprei 
the  State  of  Nev 


FORM  Ho.  295. 

Affidavit  upon  appHcation  to  obtain  examination  of  witni 

action.70 

[Title  as  in  previous  Fonn.'\ 
[Venue.] 

M.  S.  T.,  being  duly  sworn,  deposes  and  says :   I 
dent  of  the  above  named  T.  Trading  Company.     Si 


«5  Althouf^h  the  literal  readinpf  of 
the  Code  makes  the  order  returnable 
only  before  tlie  judpe  prantinp  it,  or 
a  referee,  the  practise  is  as  indicated 
in  the  Form,  and  is  supported  by 
Sweeney  v.  Sturpris,  24  Ilun,  1G2. 

C6  A  resident  of  the  state  cannot  be 
required  to  attend  in  any  county  other 
than  that  in  which  he  resides  or  has 
an  office  for  the  re^rular  transaction 
of  business  in  person.  If  not  a  resi- 
dent, he  cannot  be  required  to  attend 
in  any  other  county  than  that  in 
which  he  is  served  with  a  subpoena, 
unless  otherwise  directed  by  the  or- 
der.    Code  Civ.  Pro.,  §  8Sr>. 

RT  Applies  only  to  case  of  an  ex- 
pected party.     Code  Civ.  Pro.,  {  873. 


C8  The  party  mui 
served  to  bring  hi 
Tebo  17.  Baker,  77  N 

No  subpcena  is  m 
Proal,  2  Abb.  N.  C. 
haps,  in  case  of  a 
ness..    Code    Civ.    P 
clause. 

69  Unless  this  sen 
on  the  expected  ad' 
ness  is  not  obliged  t 
17.   Ferguson,   7   hi. 
afTg  18  Abb.  N.  C. 

70  Adapted  from  ^ 
Trading  Co.,  105  A 
N.  Y.  Supp.  167,  35 
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on  organized  under  the  laws  of  New  York,  and  having 
►al  office  for  the  regular  transaction  of  business  at 
street,  in  the  Borough  of  Manhattan,  County  of  New 
e  S.  Coal  Co.  is  a  corporation  organized  under  the 
State  of  New  York,  and  having  its  principal  office  for 
'  transaction  of  business  at  No.  Broadway,  in  said 
ad  County. 

A  controversy  has  arisen  between  the  parties  above 
wing  out  of  a  contract  entered  into  between  said  parties, 
it  the  day  of 


19     ,  whereby  said  Coal 


contracted  to  furnish  coal  to  said  Trading  Company 
;  of  steamers  operated  by  said  Trading  Company,  in 
the  steamers  "  Sanda  "  and  "Skuld."  The  said  con- 
•0W8  ont  of  the  failure  of  the  said  Coal  Company  to 
•easonably  good  quality  of  coal  for  the  use  of  said 
ind  to  furnish  the  same  with  reasonable  promptness, 
image  was  inflicted  upon  said  Trading  Company. 

No  action  arising  out  of  said  controversy  has  yet  been 
I,  but  an  action  is  about  to  be  brought  in  a  court  of 
his  State  by  said  Trading  Company,  against  the  Coal 
to  recover  damages  for  the  breach  of  the  said  contract. 

For  the  prosecution  of  said  action,  it  will  be  necessary 
the  testimony  o^  divers  members  of  the  crew  of  the 
"  Skuld,"  which  steamship  is  now  lying  in  the  port  of 
:.     These  witnesses  are  H.   H.,   the  captain   of  said 

her  mate,  L.  L. ;  her  second  engineer,  N.  B. ;  one  of 
n,  and  John  Doe  and  Richard  Roe,  members  of  her 
d  persons  are  necessary  and  material  witnesses  for  the 
I  of  the  said  expected  action  by  reason  of  their  familiar- 
lie  quality  of  coal  supplied  to  said  steamship,  and  of 
ledge  of  the  delay  in  supplying  the  said  coal,  acquired 
)f  their  connection  with  said  steamship. 

The  said  H.  H.  and  the  other  witnesses  before  men- 
5  about  to  sail  on  the  steamship  *'  Skuld "  from  the 
w  York  for  Taku  Bar  in  the  Empire  of  China,  and  will 
,  the  of  ,  19     .     Said  steamship 

ove  named  persons,  members  of  her  crew,  as  aforesaid, 
etum  to  this  port,  to  the  best  of  my  knowledge  and 
their  next  destination  after  leaving  Taku  Bar  is  wholly 
aed. 
rsons  are  all  residents  of  the  Kingdom  of  Norway. 
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Sixth.     I  have  fully  and  fairly  stated  tlie  faci 
mentioBed  controversy^  and  of  the  said  contracts, 
C.  B.  S.J  who  resides  at  street  in  the  Cit; 

and  am  advised  Ijy  him  that  the  said  Trading  Com| 
and  meritorioim  cause  of  action  arising  out  of  sa 
That  the  tcstiraany  of  the  above  named  pei^ons  n 
and  necessary  at  fhe  trial  in  the  prosecution  of  & 
exp*c't«'d  to  bo  brought,  antl  fliat  wifhont  such 
Trad i tip  Company  cannot  safely  proceed  to  the  tri 
I  rerily  bt^lieve  the  same^  It  is  intindetl  in  go< 
aaid  examination  on  the  trial  of  said  proposed  act 

Seventh.  Ko  prevlona  application  for  the  perp< 
testimony  has  been  made, 

FOBM  Ho.  296. 
Notice  of  motion  to  TAcatt  order  for  e^^mijiatioa  And  to  su 

already  taken, 

[^Tith  as  in  previous  FomiB.1^ 

Please  take   notice.   That  the  S*   Coal   Comp 
annexe<l  affidavits  of  E,  S.  G,  and  C,  H.  T.,  d\ 
day  of  ,19     ,  will  move  this  coi 

Term,"  [Part  I]  tlie-reof,  to  be  held  in  the  [Count 
in  the  Borough  of  ilanhattan.  County  of  New  Yort 
day  of  I  19     >  a*  10:30  o'clock  in  the  i 

said  day,  or  as  soon  thereafter  as  counsel  nray  b* 
order  vacating  the  order  granted  herein  on 
and  auppresain^  the  depositions  taken  pursuant  tl 
such  other  and  further  relief  aa  may  then  to  the  con 

FORM  No.  207. 
Order   vacating   order   for   exammation   and   iuppressuig 

theretmdoT. 

[Tifle.^ 

Tlie  S.  Coal  Company,  having  moved  hereia 
vacating  an  order  made  herein  Ijv  Mr*  Justice  M 
day  of  ,  19     j  directing?  that  [naming  per 

ined  as  witnesses  on  behalf  of  the  T.  Trading  C 
action  expected  to  he  hroti^ht  by  said  T.  Tradini^  C« 
said  S.  Coal  Company,  and  that  the  depositions  ta 

71  The  motion  to  varatc  (Tie  jtidgp*9      jl  772?  Matter  of  S«l 
order    h    properly    noticed    for    the      Dtv,  IIS,  1S3  N,  Y, 
Special  Term.     N.  Y.  Code  Civ,  Pro., 
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,19     ,  be  suppressed;  and  said  motion  coming 
eard  before  me;  Icontinue  recitals  as  in  vsaal  form  of 

D,  that  the  order  made  herein  by  Hon.  C.  F.  M.,  a 
this  court,  on  the  day  of  j  19     *  directing 

ified  persons]  be  examined  as  witnesses  in  an  action 
0  be  brought  by  the  T.  Trading  Company  against  the 
!ompany,  be  and  the  same  hereby  is,  in  all  respects, 
id  set  aside,  with  ten  dollars  costs  to  the  S.  Coal  Com- 

it  is  further 
D,    that   the   depositions  taken    under    said    order    of 

19     ,  be  and  the  same  hereby  are  suppressed  in  their 


FORM  No.  298. 
m  application  to  perpetuate  teetimony  regarding  real  property.TS 

CouET.     County  of 


itter  of  the  Application 
t.  to  perpetuate  the  tes- 
of  M.  N.  and  O.  P. 


preme  Court  of  the  State  of  New  York  : 
ition  of  A.  B.,  above  named,  respectfully  shows: 
your  petitioner  resides  at  in  the  County 


it  your  petitioner  desires  testimony  taken  and  perpet- 
jlation  to  the  following  real  property  [insert  description, 
eed]  ;  that  your  petitioner  is  the  owner  of  an  estate 
berein,  which  he  holds  as  [purchaser]. 

lat  said  property  at  the  date  hereof  is,  and  for  over  one 
preceding,  has  been  in  [your  petitioner's  possession  as 


N.    T.    Code    Civ.    Pro.,  absence    preventing    his    being    sub- 

I88i    (added  1903).     The  pcenaed   or   his   deposition   taken    by 

s  taken  de  bene  esse,  i.  e.,  commission  (f  1688a). 
In   an   action   only   after  See  paragraph  3,  p.  535,  8upra, 

kth,  inability  to  attend,  or 


540 


ilBBOTT  8    I'BACTICE    AWD    KOBMS. 


n 


^ 


IV.  The  names  and  residences  of  the  persona  t 
are:  [siai^  ihem] 

Y*  The  names  and  residenees  of  the  persons  h 
which  may  he  adversely  affected  by  tlie  tefltimoii_ 
talcea^  m  far  as  such  nunn's  atul  residences  are  wil 
^dgo  of  your  petitioner,  are  as  foUawa;  Isiate  iher^ 

VI,  \Ilere  set  o}d  the  facia  tphich  render  ii  nee 
tioner  thai  the  tesiimcny  be  lakenul 

Wherefore,  your  petitioner  prays  that  the  tea 
M*  X,  and  O,  R  he  taken  and  perpetuated,  as  by  »1 
and  for  such  other  and  further  relief  as  may  be  j 

[Date] 

[  Veriftcation^^ 

IPresent  to  a  juaiice,  and  obtam  order  as  in  Fc 

FORM  No.  299, 
Order  for  notice  to  pers^ni  adTcnely  intere 

ITiile  as  in  previoits  Form.} 

Upon  the  annexed  petition  of  A*  B»,  verified 
on  mntion  of  C,  D.,  attorney  for  petitioner. 

Ordered,  that  this  application  be  and  the  saHM 
joiimed  to  [ilaie]  and  before  the  Special  Term  c 
be  held  on  that  doy  at  [the  City  and  County  llall 
Buffalo^  County  of  Erie^]  at  the  opening  of  court 
as  soon  thereafter  as  counsel  can  be  heard ;  and  it  i 

Ordered,  that  [ten]  dayg'  notice  of  the  time  m 
hearing  of  this  appHcaUon  he  given  to  [name  aU  fm 
interested]  by  serving  upon  them  a  copy  of  this  ord 
petition, 

\If  personal  service  cannot  he  made  on  som$, 
direction  for  notice  by  mail,  or  by  publication,'] 

[Date.]  ISignature  and  t 


TSThe  deposittoiiB  are  admhsjhle 
onhf  n^nrnst  Piich  pcrsoua  n*  are  noti- 
fi^,  nnd  those  claiming  under  thetn* 
Code.  I  l*l88i. 

T4T^lTile  the  fttntut^  cont4*m plate* 
notify*  to  some  one.  nnd  therefore  pre- 
wumribly  tho'^e  ndv^rfelr  intc*ri*^t?<l, 
before  the  order  for  tlic  taking  of  the 


depositions  Is  mud 
depositions  nmy  lie 
wlio  hftve  notioe  of 
depo»4itioTt0  ns  prov 
quent       order      ap 

(ft  \m%\). 
Thh  IB  tk  judge's 
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FORM  No.  800. 
Order  for  the  taking  of  the  depo8ition8.75 

At  a  Special  Term  \_etc.,  as  in  a  court 
order.'] 

hove  named  A.  B.,  having  presented  his  petition  to  this 
aying  that  the  testimony  of  the  above  named  M.  N.  and 

taken  and  perpetuated  as  by  statute  provided,  and  said 
on  now  coming  regularly  on  to  be  heard ; 
on  reading  and  filing  the  said  petition,  dated  and  verified 
day  of  ,  19     ,  and  the  order  granted  herein 

Instice  J.  K.,  dated  ,  and  on  proof  of  the  due 

f  said  order  and  petition  upon  [name  all  persons  served] 
I  by  the  annexed  affidavit  of  Y.  Z.,  and  after  hearing 
!  counsel  for  said  petitioner,  and  [E.  F.,  of  counsel  for 

,  —  or,  no  one]  opposing,  and  it  appearing  to  the  satis- 
f  the  court  that  the  case  comes  within  the  provisions  of 
.4,  title  1,  article  10  of  the  Code  of  Civil  Procedure,  it  is 
;ed.  That  the  depositions' of  M.  N.  and  O.  P.,  be  taken 
.  A.,  Esq.,  who  is  hereby  appointed  referee  for  such 

at  the  office  of  said  referee,  at  No.  street, 

:y  of  ,  on  the  day  of  >  19     >  at 

1  the  noon  thereof;  that  such  depositions  shall  be 

o  testimony  concerning  the  matters  and  things  referred 

said  petition  of  A.  B.  herein,  or  relating  thereto  or  to 
property  therein  described;  and  it  is  further 
id.  That  days'  notice  of  the  time  and  place  at 

e  testimony  will  be  taken  before  said  referee  be  person- 
d  upon  the  following  persons :  [name  (hem  carefully;  add 
^visions  for  substituted  service  if  personal  service  cannot 


rt  order  (9  1688f). 

only  against  these  persons 

ti  notice,  or  those  claiming 


under  them,  that  the  depositions  may 
be  hereafter  offered  (9  1688i). 


1  11  ♦  ■»  f 


\  >i 
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ARTICLE   VII. 


Leavx  to  Sue. 


I.  Leatb  to  sue  in  aid  or  ▲ttach- 

wan. 
Fobms. 

(301)  Affidavit  to  move  for  leave  to 

sue  with  sheriff  in  aid  of 
attachment. 

(302)  Order  giving  plaintiff  in  at- 

tachment leave  to  sue  in 
name  of  sheriff  and  him- 
self. 

(303)  Undertaking  given  sheriff  be- 

fore suing  on  things  in  ac- 
tion taken  by  him  on  at- 
tachment. 

II.  Leave  to  sue  on  a  bond  or  un- 

dertakino  conditioned  to  fat 
when  bequibed  bt  tub  ooubt. 

Fobms. 

(304)  Affidavit     of     applicant     for 

such  leave. 
(306)  Order    that   bond    or    under- 
taking be   delivered  up  to 
be  sued. 

III.  Leave  to  sue  on  ofticial  bond. 
Forms. 

(306)  Petition  for  leave  to  sue  on 

such  bond. 

(307)  Order  granting  leave  to  sue 

on  official  bond. 

IV.  Leave  to  sue  onpbivate  bond  to 

people  ob  a  pubuo  offioeb. 

Forms. 

(308)  Petition  for  leave  to  sue  on 

an  undertaking  to  discharge 
a  mechanic's  lien. 
(300)  Order  granting  leave  to  pri- 
vate person  to  sue  on  bond 
to  people  or  a  public  officer. 

V.  Leave  to  sue  on  the  bond  of  an 

executor,  administrator,  etj. 

Forms. 

(310)  Petition  to  the  surrogate. 

(311)  Order   of   surrogate   granting 

leave  to  bring  action  on 
bond  of  executor,  adminis 
trator,  etc. 


VI.  Leave  to  sue  oi 
oatiox,      ind 

irORECLOSLRE. 


Forms. 

(312) 

(313) 

(314) 

(316) 

(316) 
(317) 

(318) 


Affidavit  to 
closure  for 
deficiency 
foreclosure. 

Notice  of  mc 
sue  for  defi 
closure. 

Petition  for 
deficiency  < 
a  party  to 

Order  to  s 
leave  shoul 
to  sue  for  ( 

Order  giving 
deficiency. 

Order    to    s) 
leave  shoul 
after  suit 
it. 

Order  grant 
suit  broug] 


VII.  Leave  to  sue 
Fobms. 

(310)  Affidavit  to  i 
sue  on  a  ; 
court  in  v 
covered. 

(320)  Notice  of  mo 

sue  on  ju( 
court. 

(321)  Petition  for 

judgment   i 
other  court 

(322)  Order  to  sho 

tion    for    1 
judgment  i 

(323)  Order  granti 

on  a  judgn 

VIII.  Leave    for     i 

AOAINST  INOO 

1.  Leave  to  sue  incoi 

2.  Leave  to  sue  comn 

3.  Appointment  of  co 

action. 

4.  Claim  against  con 
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obtain  leave. 


ion  for  leave  to  sue  an 

oin|>etent, 

r  giving  leave  to  sue  an 

ompetent. 

rOB    INFANT  TO   BRING 
JITITION   SUIT. 

ion  of  infant  or  guardian, 
r  of  surrogate  giving  in- 
Lt   leave   to   bring  parti- 


6UE   AS  A   POOR   PERSON 
^RUA  PAUPERIS). 

:he  court. 

on  of  the  statute. 

^ujf^itea  of  statute. 

coun^L 


ion  for  leave  to  prosecute 

a  poor  person, 

fieate  of  counsel  to  cause 

action. 

ptuent  by  counsel  to  serve 

hout  compensation. 


(331)  Order  giving  leave  to  prose- 

cute as  a  poor  person. 

(332)  Order  denying  leave  to  prose- 

cute as  a  poor  person. 

XI.  Leave  for  action  in  nature  of 

quo  warranto. 
Forms. 

(333)  Petition   by    attorney -general 

for  leave  to  sue  to  annul  a 
charter. 

(334)  Request    to    attorney -general 

to  sue. 

XII.  Leave     for     actions     bt    or 

against    receivers,    commit- 
tees, OR  other  trustees. 
Forms. 

(335)  Petition    by    a    receiver    or 

other  trustee   for  leave    to 
sue. 

(336)  Order  giving  receiver  or  othci 

trustee  leave  to  sue. 

(337)  Petition  of  committee  of  lu- 

natic, etc.,  for  lenve  to  sue. 

(338)  Petition  for  leave  to  sue  a  le* 

ceiver  or  other  trustee. 

(339)  Notice  of  presentation  of  pe- 

tition for  leave  to  sue. 


FORM  No.  301. 
ta  move  for  leave  to  sue  with  sheriff  in  aid  of  attachmentTT 

ourt  and  attachment  action.'\ 


le  plaintiff  herein,  being  duly  sworn,  says: 
this  action  was  brought  by  deponent  to  recover  of  the 

action  to  get  possession  or  collect,  in 
either  of  which  the  validity  of  a 
transfer  of  leviable  property  may  be 
impeached,  and  after  judgment  in  the 
attachment  suit,  the  validity  of  a 
transfer  of  a  chose  in  action  may  be 
impeached  (Carr  v.  Van  Hoesen,  2t> 
Hun,  316;  Throop  Grain  Co.  v.  Smith, 
34  id,  01);  or  to  get  judgment  and 
take  an  order  in  supplementary  pro- 
ceedings. 

A  creditor's  action  will  not  lie  m 
aid  of  an  attachment  before  judgment 
(Bowe  r.  Arnold,  31  id.  256),  except 
under  Code  Civ.  Pro.,  S  655,  subd.  2, 


M.    Y.    Code    Civ.    Pro 
The  theriff  may  bring 
in  without  leave.    Davia- 
ham   National   Bank,   o2 

■iff  has  not  brought  sucb 
he  court  must  give  tne 
editor   leave.     Code  Civ. 

ct  ia  to  impeach  a  fi^aud- 
T  of  the  assets,  the  bet- 
to  proceed  with  the  levy, 
ng  an  action  from  those 
under  the  fraudulent 
to  bring  a  common-iaw 
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do  fondant  above  named  [indicate  briefly  its  natu 
ponding  in  this  court  [indicate  condition  of  cause 

II.  That  on  or  about  the  day  of 

duly  applied  in  tliis  action  for  a  warrant  of  att 
the  property  of  the  defendant,  and  such  warra 
whereof  is  hereto  annexed,  was  duly  issued,  and 
X.,  sheriff  of  the  county  of 

III.  That,  as  deponent  is  informed  and  belli 
then  had  in  his  possession  [specifying  property 
said  defendant  [or,  was  indebted  to  said  defenc: 
of  dollars  for  —  stating  briefly  the  cause, 
sued  on:  see  Forms  in  Chapter  VII,  under  Att^ 

IV.  That,  as  deponent  is  informed  and  belie\ 
the  day  of  ,  19  ,  said  sheriff,  b] 
under  said  warrant,  duly  levied  upon  said  caus 
debt  [by  taking  the  said  note  into  his  actual  cu 
chose  iri  action  not  capable  of  manual  delivery,  d 
said  property  and  right  of  action  by  leaving  a  cert 
warrant,  and  a  notice  showing  that  said 

with  said  O.  P.^"l,  whereby,  for  the  benefit  o 
sheriff  became  entitled  to  receive  said  fi 

and  said  O.  P.  became  answerable  to  said  sheriff 

V.  That,    as    deponent    is    informed    by    fsai< 
believes,  no  other  property  was  levied  on  under 
[or  other \nise  show  reasonable  necessity  of  coll 
third  person,  in  order  to  secure  plaintiff's  demand 

VL  That,  as  deponent  is  informed  by  said  sher 
said  O.  P.,  notwithstanding  said  levy  and  due  < 
to  pay  over  to  the  said  sheriff,  or  account  for,  sai 
said  sheriff  has  been  unable  to  collect  the  same 


where  the  sheriff  is  permitted  to  sue  afTidnvit   must   sht 

(and  under  §§  677  and  679.  tlie  crea-  service  of  the  sun 

itor    permitted    to   join),    where    the  that    the    defenda 

summons   was   served   hy   publicatioa  Whitney  v,  Davis, 
or  without  the  state,  and  tiie  defend-  79  Or  otherwise 

ant    has    made    default.      VVhitnev    P.  as   is    described    ii 

Dnvia.    148    N.    Y.    256;    Harding    t?.  N.   Y.    Code   Civ. 

Elliott.  91   Ilun,  502.  36  N.  Y.  Supp.  stantial    compliant 
648.  25  Civ.  Pro.  204.                                .  quirements  is  essei 

7R  If  the  application  is  for  leave  to  of    the    levy.      Ha; 

sue  before  judj^ment  obtained   (under  X,  Y.  146;  CourtB 

Code  Civ.  Pro.,   \   655.  subd.  2)    th«  Bank,  164  id.  688. 
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)  possession]  ;  and  that  an  action  is  necessary  to  recover 


lat  deponent  desires  leave  to  bring  and  maintain,  in 
)f  himself  and  the  sheriff  jointly,  by  his  own  attorney 

own  expense,  such  action  or  actions  against  O.  P.  as 

allowed  in  such  case. 

'hat,  as  deponent  is  informed  by  [said  sheriff],  and 
0  other  attachment  has  been  levied  on  said  cause  of 
ebt  [except  an  attachment  levied  on  the  day  of 

at  suit  of  one  C.  D.,  whose  attorney  is  R.  S.,  of  No. 
street,  in  , —  or  annex  and  refer  to  a  cer- 

Ihe  sheriff], 

[^Signature.] 

N,  Y.  Code  Civ.  Pro.,  §  677,  annex  Notice  of  motion 
^),  and  Proof  of  service,  on  sheriff,^  and  on  attorney 
ler  attaching  creditor.]^^ 

FORM  No.  302. 

pUintiff  in  attachment  leave  to  sue  in  name  of  sheriff  and 
himself. 

At  a  special  term  {etc.,  or  the  order 
may  be  made  by  the  judge  who 
granted  the  warrant.]. 

he  attachment  action.] 

Ing  and  filing  the  annexed  affidavit  of  A.  B.,  plaintiff 
•ified  the  day  of  ,   19     ,   and  proof  of 

due  notice  of  this  motion  upon  M.  N.,  the  sheriff  of 

of  ,  therein  named  [and  to  C.  D.,  the  plaintiff 

ior  attachment  therein  mentioned],  and  on  motion  of 
rney  [no  one  appearing  in  opposition]  : 
>,  that  the  plaintiff  above  named  have  leave  to  bring 
lin  in  the  name  of  himself  and  the  said  sheriff  jointly, 
L  attorney,  and  at  his  own  expense,  and  subject  to  the 
f  this  court  \_here  specify  the  proposed  action,  or,  gen- 

action  or  actions  which  he  may  be  advised  to  be  neces- 


to  aerve  sheriff  yrith  no- 
ippHcation  is  not  an  ob- 
ti  the  defendant  in  the 
rtlon  can  raise.  Dunn  v, 
48  App.  Div.  618,  62 
861;    31   Civ.   Pro.  67; 

35 


aff'd  on  opinion  below,  165  N.  Y.  669. 
81  Requirement  of  service  on  any 
other  attaching  creditor  is  discretion- 
ary, but  may  properly  be  made  by  the 
moving  party  before  presenting  his 
application. 


n 
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»ary  for  iho  purpose  of  colk*cting  aticl  rt*cin'erin^  « 
aiul  things  in  at^tiun  attarhid  by  said  #tli<^riiT-  m 
ment  in  mul  aHiduvit  riR^ntioiit^J^  or  cif  rciktcin;^  i 
MUiU  any  artioloa  of  pernfmal  |>n^fH^rty  capable  of  n 
and  ^bieb  bare  b<?cii  bo  attiiclied,  bnt  of  wbidi  said 
tilKiblr  \n  ol»tiiin  iif^s*^s;«ion* 

[Pbovided,  boworer,  and  ibis  order  is  upon 
—  specifying  conditions  and  regulaiimiS  impmet 
Forms  NiK  114  and  1 1 5  for  examples  of  ci>ndi(ion 
Form  No.  336  (beloti^)^  for  a  requirement  of  secar 

[Authentication,  m  in  Form  No,  10S>  p.  205*] 

FORM  no.  303. 
^mdertiMnf  £iT«ii  ffaeril!  before  suing  on  tbingt  in  actioi 

[rrtie  o/  court  and  attachment  action,'^ 

WhoreaSj  M.  X.,  nherilT  of  tlie  county  of 
alt4iehed  a  claim  of  tbr*  Jefindiiut  against  O.  P 
designate  the  claim}^  coiiccniing  wbieh  it  is  ne 
mcnce  one  or  more  actions;  and  wboreaa,  said  stieri 
tbat  sneb  action  may  be  prosecuted  by  tbc  above-; 
f»r  tiTjrler  his  direction  and  in  said  sberilTs  name 
taking  being  given: 

Now,  therefore,  we>  A.  B.*  n?siding  at 
residing  at  ,  hereby  jointly  and  severally 

the  plaintiff  betein  will  indemnify  said  II,  X,,  she: 
from  all  damages?^  cf^sls  and  ex]>ensc«i  on  account 
or  either  of  tliem,  not  exceeding  the  ^nm  of 
any  one  action^  or  the  sum  of  dollars  in  1 

[Date.] 

[Acknowledgment  as  in  Form  No.  1,  p,  3;  af 
ciency  as  in  Form  No.  252.] 
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:-0  SUE  ON  A  BOND  OR  UNDERTAKING  CONDITIONED 

0  PAY  WHEN  REQUIRED  BY  THE  COURT.82 

FORM  No.  804. 
Affidavit  of  applicant  for  such  leave. 

J  cause  in  which  the 
y  was  given,'] 

i^e-named,  being  duly  sworn,  says: 
ca^on   of  giving   the   security,   for   instance    thtLs] 
\r  about  the  day  of  ,  19     ,  Y.  Z.  above- 

ling  a  motion  for  a  stay  of  proceedings  in  the  above 
on,  executed  a  bond  to  deponent,  and  filed  the  same 
day  of  ,  19     ,  with  the  clerk  of  this  'court, 

an  order  of  this  court,  with  one  W.  X.  as  surety, 
sum  of  dollars,  conditioned  for  the  payment 

of  the  sum  dollars  mentioned  in  the  answer 

.,  whenever  he  should  be  so  required  by  order  or  judg- 
court  herein ;  a  certified  copy  of  which  bond  is  hereto 
[  marked  Schedule  A. 

1  show  the  granting  of  an  order,  or  judgment,  of  a 
ring  payment  by  Y.  Z. —  or  annex  a  certified  copy  — 
'hat  said  Y.  Z.   and  his  surety  have  not  paid  such 

said  Y.  Z.  has  refused  to  do  so,  although  duly  re- 

[Signature.l 

tice  of  motion,  or  secure  and  serve  an  order  to  show 
ird  persons,  if  any,  interested  in  the  proceeds  of  the 


>ond  is  conditioned  that 
1  pay,  etc.,  when  the 
rder  it,  an  order  to  pay 
cessary.  See  Carpenter 
Fm.  311.  The  order 
i  on  notice  to  the  party, 
lade  without  notice  to 
Dickerson  v.  Cook,  J 
n  Harris  r.  Hardy,  3 
raa  said  that  an  order 
1  directing  the  sureties 


to  pay  the  money  into  court,  or,  in 
default  thereof,  that  a  suit  be  brought 
upon  the  bond.  Compare  Brayton  v. 
Smith,  6  Paige,  491.  On  motion  to 
compel  sureties  in  bond  given  on  be- 
half of  defendants  in  we  exeat,  to  pay 
the  amount  into  court,  held,  that  an 
order  to  that  effect  might  be  made, 
providing  that  if  it  were  not  paid 
plaintiff  have  leave  to  sue.  Collins  v, 
Collins,  2  Monthlv  L.  Bui.  41. 
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FORM  No.  305. 
Order  that  bond  or  undertakiiig  be  delivered  op  tc 

At  a  special  te 
Form  No.  9 
[Title  of  cause. 1 

On  reading  and  filing  the  annexed  affidavit  o: 
the  day  of  ^  li)     ^  and  proof  of  due 

of  this  api)lication,  and  on  motion  of  Q.  R.,  a 
A.  B.: 

Ordkkkd,  [that  the  plaintiff  or  his  sureties  pa; 
of  the  hond  —  or,  undertaking  —  in  said  affidavi 
sum    of  dollars    into    court    within 

j^erviee  of  a  copy  of  tlii^  or<ler,  and  on  proof  o 
that  the  hond  [or,  undertakino;]  of  Y  Z.,  C.  D., 
in  this  action  with  the  clerk  of  this  court  on 
,19     ,  he  delivered  hy  the  clerk  to  A.  B 
herein,  and  that  he  have  leave  to  sue  thereon.®® 

Enter  [Signature  and  title  of  jvdg 

ni.     LEAVE    TO    SrE    ON   OFFICIAL    B( 

FORM  No.  306. 
Petition  for  leave  to  sue  on  sherifTa  bond 

Supreme  Court;  County  [Title  as  in 

To  the  Supreme  Court  of  tlie  State  of  New  Yorl 

The  petition  of  A.  B.  of  ,  respectfully 

I.   That  Y.  Z  [is  and]  at  the  times  hereinafter 

sheriff  of  the  county  of  ,  in  this  State. 

S'T  By  L.  1890,  chap.  307,  all  ofi'icial  aiyainst.     Barton 

bonds,   OS  well   as   bonds  of   personal  Pr.  4oG. 

representatives   and   guardians,   must  WApplytothe 

be  recorded  as  well  as  filed,  and  the  Civ.  Pro.,  §  814. 

record,  or  a  certified  copy  thereof,  is  85  The  court   ha 

evidence    equally    with    the    ori;^inai.  to  grant  this  appl 

Such   statute   will   dispense  with   the  quiring  notice,  ex( 

necessity  of  this  order  if  suit  is  to  be  persons,  if  any,  in 

brought  in  Xew  York.  ceeds. 

An  order  to  prosecute  a  bond  does  86  Possession  ma 

not  give  a  vested  right  to  recover  and  side  mere  leave  tc 

collect  the  damages,  which  the  court  to   be   without   th 

cannot  take  away.      The  court  have  bond  or  undertaki 

power  to  revoke  or  vacate  such  an  or-  a  party,  no  leave 

der  where  the  prosecuting  party  haa  Krause  V.  Ruther 

enforced    satisfaction    by    the    actual  132,  60  N.  Y.  Sup 

imprisonment  of  the  party  proceeded  87  These   actiona 


88  Under  Code  Civ.  Pro.,  §  1880. 
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upon  entering  upon  his  office  [or  other  time,  accord- 
^acf]  said  sheriff  duly  executed,  with  W.  and  X.,  his 
joint  and  several  bond  to  tlie  people  of  this  State,  a 
)y  of  which  bond  is  hereto  annexed.®* 

ictionable  default,  etc.,  for  instance  thus:'} 

of  wrongful  levt^]  III.  That  on  or  about  the 

,19  ,  a  warrant  of  attachment  was  duly  issued 
by  one  of  the  justices  of  this  court,  in  an  action  therein 
one  M.  against  one  O.,  and  said  warrant  was  on  said 
jlivered  to  said  sheriff,  to  be  executed  against  the  prop- 
.  O.,  as  therein  directed. 

;  said  sheriff  under  and  by  virtue  of  said  warrant  of 
claimed  to  seize,  and  did  actually  seize,  the  property 
itioner,  as  follows  [describe  briefly^. 

your  petitioner  claimed  said  property  from  said 
I  thereupon  summoned  a  jury  to  try  the  claim;  and 
)y  inquisition,  duly  found  that  the  same  belonged  to 
ner. 

:  thereupon  the  attaching  creditor,   M.,   indemnified 
for  the  detention  thereof,  whereby  he  was  required  as 
to  detain  the  same,  and  he  did  so  detain  it,  to  the 
yovLT  petitioner  dollars,  and  that  no  satisfaction 

ury  has  been  received  by  your  petitioner. 

ase  of  neglect  to  pay  over']  III.  That  on  or  about  the 
of  ,  19     ,  an  execution  was  duly  issued  on 


Code  Civ.  Pro.,  §§1880- 
D  1881,  in  relation  to 
n  of  the  official  bond  of 
permissive,  although  in 
iry,  and  the  court  will 
ve  to  sue  unless  it  is 
romote  the  obvious  ends 
^eople  ew  rel,  Wehle  v, 
I,  533.  Lonpf  delay  may 
tter  of  Van  Eps,  66  N.  Y. 
master  in  chancery), 
bond  to  a  county,  in- 
le  people,  is  within  the 
Code  Civ.  Pro.,  |  1888, 
sue  upon  it  may  be 
the  person  aggrieved, 
r.    Ingersoll,    182 


The  bond  of  a  personal  representa- 
tive of  a  decedent  is  not  within  these 
provisions.  Dunn  v.  Am.  Surety  Co., 
43  App.  Div.  91,  69  N.  Y.  Supp.  42D. 
But  receivers,  assignees,  and  trustees 
are  public  officers  within  the  Code 
provisions   (§  1890). 

89  A  certified  copy  of  the  bond  must 
be  attached. 

80  This  Form  is  adapted  from  Peo- 
ple t?.  Schuyler,  4  N.  Y.  173;  com- 
pare People  ex  rel.  Comstock  v.  Lucas, 
93  N.*  Y.  586,  where  the  condition  of 
a  constable's  bond  was  examined  and 
held  not  to  cover  a  case  of  levy  on 
stranger's  property. 


^ 
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behalf  of  your  petitioner  against  the  property  [c 
one  M.,  upon  a  judgment  for  dollar^,  the 

covered  by  your  petitioner  against  said  M.,  in  th< 
[if  recovered  in  another  county,  add,  and  a  tra 
was  duly  docketed  in  said  county  of  ] 

was  directed  and  delivered  to  said  sheriff,  to  be 

IV.  That  as  your  petitioner  is  informed  ai 
sheriff  collected  and  received  thereupon  to  the  i 
tioner,  dollars  besides  his  fees  and  pound 
by  the  annexed  affidavit  of  C.  D. 

V.  That  more  than  sixty  days  have  elapsed  si 
of  said  execution. 

VI.  That  although  your  petitioner  did,  on  or 
day  of  ,  19     ,  at  ,  demand  of 
he  pay  over  the  same,  he  has,  in  violation  of 
failed  to  do  so.** 

\_In  either  case,  if  recovery  has  been  had  ag( 
allege  it,  for  instance,  thiui']  VII.  That  your  pet 
sheriff  for  [so  seizing  and  detaining  his  goods 
judgment  against  him  for  dollars,  on  wlii< 

been  issued  and  returned  wholly  unsatisfied,  and 
cant  is  informed  and  believes,  said  Y.  Z.  is  inso 
to  respond  in  damages.®* 

VIII.  [If  a  short  order  to  show  cause  is  ashe 
for  regular  notice,  state  reasons.^  If  the  court 
pensc  with  notice,  state]  That  no  previous  appl 

»i  A  verified  petition  is  an  allidavit         M  In  the  exerci 

within  the  requirement  of  N.  Y.  Code  conferred  by  the  si 

Civ.  Pro.,  §   18S0;   Jd.   §  3343,  subd.  required   the   app 

11 ;  but  if  any  material  allegations  as  affidavit  or  otheri^ 

to  the  cause  of  action  are  on  in  forma-  was  individually  i 

tion  and  belief,  it  is  necessary  to  add  damages.       Ander 

corroborating  affidavits.  2  Wend.  299.    Bu 

02  On  an  application  for  leave  lo  sue  him  is  not  esseni 

the    bond    on    this    ground,    demand  5  Hill.  555. 
must    be    alleged.       Rhinelander    v,  I'nder  Greater 

Mather,  6  Wend.  102.    Or  inability  to  f  1428,  only  a  p< 

make  it  with  due  diligence.     Lewison  obtained  a  judgm 

V.  Kofl'man,  8  Misc.  683,  60  N.  Y.  St.  York    city    marsl 

Rep.  582,  20  Supp.  1119;  N.  Y.  Code  leave  to  prosecute 
Civ.  Pro.,  §  1891.     Or  recovery  of  a  MSeep.  171  of 

judgment  against  him. 


^ 
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said  bond®**  has  been  made  to  the  knowledge  of  plaintiff 

FORE,  your  petitioner  asks  leave  to  prosecute  said  bond 
sriff  in  this  court,  to  recover  his  damages  in  the  premises, 
ich  other  or  further  order  as  may  be  just. 

ISignature.l 
:ation  as  in  Form  No.  193,  p.  326.] 
I  of  presentation  as  in  Form  No.  339  (below). ^'''] 
der  to  show  cause  as  in  Form  No.  195,  p.  327  (above).] 

FORM  No.  307. 
Order  stantins  leave  to  sue  on  official  bond. 

At  a  special  term  letc,  as  in 
Form   No.    94,   p.   255.] 


atter  of  the  Application  of 
A.  B. 

e  to    Sue   on   the   Bond  of 

[Sheriff   of   the    County  of 


ling  and  filing  the  annexed  petition  of  A.  B.,  verified 
day  of  ,   19     ,   and   a  certified  copy  of  the 

id  of  Y.  Z.  [and  proof  of  due  service  of  notice  of  this 

said  Y.  Z.,  and  on  W.  and  X.,  the  sureties  on  his  said 
i  after  hearing  O.  P.,  of  counsel  for  A.  B.,  and  S.  T., 
no  one  appearing]  for  ,  in  opposition,  now,  on 

Q.  R.,  attorney  for  the  petitioner: 

the  suit  is  to  be  in  the  claimant's  name^]  Ordered, 
.  be  and  he  is  hereby  permitted  to  maintain  an  action 
>nd,  against  Y.  Z.,  and  against  W.  and  X.  as  sureties 
1  this  court,^  in  the  name  of  said  A.  B.  as  plaintiff,  as 

the  obligee  named  in  said  bond. 

Enter  [initials  of  judge  and  official  title'\. 


ode  Civ.  Pro.,  f  1882. 
71  of  this  vojume. 
rt  have  power,  under  N. 
Pro.,  f  1892,  to  grant  the 
>  without  notice;  but  a 
on  on  notice  mny  be  made 
ther  by  the  officer  or  his 
Matter  of  Chamberlain, 


18  Abb.  Pr.  103,  42  Barb.  281,  28 
How.  Pr.  1. 

»8  This  is  now  the  proper  practice 
in  New  York.  N.  Y.  Code  Civ.  Pro., 
SI  1881,  1880. 

w  Must  be  brought  in  court  pant- 
ing the  leave,    /d.,  §§  1881,  1890. 
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IV.    LEAVE  TO  SVK  OK   PRIVATE  BOND  TO  THE 

PUBUC  OFFICEfLi 

FOMM  No,  308. 
Petitioti  for  letve  to  sue  on  an  iindenji3dii£  pven  to  diaci 

Siipreine  Court ;  Coutitj  of 


In  tho  matter  of  llie  application  of 
A,  B.,  for  leave*  to  sue  ttpoii  an 
undertaking  given  by  Y.  Z. 


To  the  Supreme  Court  of  tlie  State  of  New  York : 

The  petition  of  A.  B.,  of  ,  reapectfull 

I.  Tliat  <m  or  alwiut  the  daj  of 

petit! ouer  duly  filed  in  the  office  of  tlie  Clerk  oj 

,  E  niechftoie's  lien  for  tlic  sum  of 
Y.  Z*,  as  owner,  and  others,  and  covering  prei 

Idescribe  briefly.] 

IL  That  on  tbe  day  of  ,  1^     * 

as  aaid  owner,  duly  made  aiul  tiled  an  undertaking 
viatons  of  §  18  of  Uie  Lien  Law^  witt  W.  and  X 
the  sum  of  dollars^   conditioned  for  the  j 

jndpnent  which  may  he  rendered  against  said  j 
enforcement  of  said  lien ;  that  thereupon  yonr  ; 
lien  was  discharged  of  record  by  an  order  made 
J,  K,,  one  of  the  justice's  of  said  conrt 


iVndtT  N,  Y,  Code  Cir,  Pro.,  f  fiU, 
aijnder  N,  Y.  Lien  Law   (L,  IS^r, 

chftp.  418},  I  IS. 

Notice  af  the  application  for  1e«ive 
to  STJe  h  to  be  f^ven  **  as  directed  hj 
the  wiuft  15 r  judge  to  the  peraon^  in* 
tert«ted  in  the  disjmmtion  of  the  pro 
Wftda/^  Ojdo  Civ,  k'ro.,  |  814.  This 
prnvi^lon  nvrmB  firarcely  adaptabl4>  to 
an  appliention  for  leav*'  to  aue  on  the 
nndcrtakinff  which  hn*  r'*ftultpd 
merely  in  diwharfrinfr  the  plnintifT'a 
Hent  cases  mi^ht  a  rise,  however, 
where  ft  penernl  enntrnctor  mi^ht  be 
eonRidered  entitled  to  the  notice  pro- 
vided for  in  tlie  flection* 


That  leave  to  a 
bringing  iin  action 
dertakingt  see  OM 
45    Uim   601.   PI 

Ritiju'le  r.  Walb* 
My^.  1«7,  3S  K.  \ 
tt^T  of  Kane  Co..  Bi 
nfTd,  m  App.  Dii 
the  undertaklnjs  t( 
clofnire  of^tH^n  bf*|ni 
nre  brousrht  in  ri^ 
netinn;  Reillv  r.  I 
012,  44  N.  Y.  Supr 
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at  your  petitioner  subsequently  brought  an  action  in 
igainst  Y.  Z.,  and  others,  as  defendants  for  the  purpose 
ig  said  lien;  that  such  proceedings  were  had  in  said 
;  on  the  day  of  ,  19     ,  judgment  was 

ly  rendered  that  plaintiff  had  a  good  and  valid  lien  on 
rty  for  the  sum  of  dollars  and  judgment  was 

;ainst  said  premises  for  said  sum. 

Lt  said  judgment  contained  a  further  provision  that  so 
K)f  as  was  against  said  premises  and  declared  that  plain- 
valid  lien  thereon  was  in  form  only,  and  was  entered 
rpose  of  enabling  plaintiff  to  recover  upon  the  under- 
?inbefore  described. 

,  your  petitioner  has  notified  said  Y.  Z.,  and  the  said 

.  and  X.,  of  the  rendition  of  said  judgment,  and  has 

of  them  payment  of  said  judgment,  but  no  part  thereof 

ud. 

^OBE,  your  petitioner  asks  leave  to  prosecute  said  under- 

i  for  such  other  order  or  relief  as  may  be  just. 

[Signature  and  verification.'] 

FORM  No.  309. 

Ag  leave  to  private  person  to  sue  on  bond  to  people  or  public 
officer. 

5  readily  adapted  Jrom  Form  307.] 

TO   SUE  ON   THE   BOND  OF   AN  EXECUTOR,   ADMINIS- 
TRATOR, ETC.8 

FORM  No.  310. 
Petition  to  the  surrogate. 
8  Court;  County  of 


he  Matter  of  the 
3tate  of  M.  N. 


Togate  of  county. 

ition  of  A.  B.,  of  ,  shows : 

letters  of  administration  [with  the  will  annexed  —  or, 
bamentary]   on  the  estate  of  M.  N".,  deceased,  late  of 

Y.    Code   provides   three      tiona  upon  such  a  bond:    (1)    after 
edies  in  reference  to  ac-      execution  returned  unsatisfied  upon  a 
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,  were  duly  prantod  to  Y.  Z.,  of  , 

roo-ate  of  this  county,  on  the  day  of  ,  ^ 

laid'otters  ^vere  re^^kc.l  by  an  order  or  decree  of  s.i 
on  the  day  of  ,19     ,  and  no  successc 

appointed  in  Raid  administration. 

IT    That  vour  petitioner  is  a  creditor  of  said  :M.  : 

a  valid  ohm.;  against  his  estate,  and  that  npon  h.S  pe  i 

redi.or  K  o^.n-e],  the  said  -ro.at j  on  .  ah.i 

'  lid  Y.  Z.,  to  ^vho,n  said  letters  had  been  granted,  sh 

d-ns.  render  an  aceount  of  hia  proceeding 
.ame  [or'othcnrhe.  sioh  hricth,  lU  ohjcct  of  thed 
Toruherc  the  apphcaut  seeks  paymcvt  of  a  le^aei 
for  ihe  I'lsf  varf  of  the  fore;,o!nc,  parariraph:  \^-   J 
in    e  nnde/the  .ill  of  the  said  ^J    X.,  deceascj^^  ar 
,1,;  puvnient  of  a  legacy  of  dollars  given  him 

that  upon  his  petition -fl,.^  conlmuc  <'\<'^f'-]. 

\()r  where  ihe  applicant  seels  payment  of  a  d,.t,i 
IT  That  he  is  \.<l'>le  relallouship,  as.]  a  son  and  on 
of  kn  of  said  M.  X.,  deceased,  and  entitled  to  the  ] 
dlfrihmive  share  of  the  estate;  and  that  upon  his  p. 
continue  as  ahorc.} 

III  That  said  Y.  Z.  has  refused  to  perform  sai. 
,,as  not  reiid..ed  an  account  [or  has  not  paid  the.sai 
on  the  Ai\y  of  )  »^  ,'    .1 

::..  "  ^vas  served  upon  him  as  appears  by    he  ann 
of  M.  X.,  and  payment  of  petitioner's  said  claim  dii 

IV  That  a  certified  copy  of  the  bond  of  said  Y.  : 
eourt'onthe  day  of .  ,19     , -^-]o 

^V^I■-KKl••oRE  vour  petitioner  asks  leave  to  bung  a 

said  bon.1  for  the  benefit  of  himself  and  all  other. 

•  the  estate.  r 

\^^;iai;on  as  in  Form  No.  193.  p.  326  (above 

^vhore  letters  have  been  r<•^•oUed  ^"^  ^i;,  ^3  j^  ]  pi^.  91 
a     puore-sor     nppointecl      (8     -""-^i.  An  ndministrs 

Pro  47.  T.onvc  to  sue  neod  be  ob-  ^%^^'^'^\^^^^^^  p 
tainod  only  un-W  S  2-9  S.ofield  r  ^^^-f-^^^et:,^ 
S"p;:kL'l%4Ther1yr68  Hun.      the  bond  to  the  pe, 
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FORM  No.  311. 

Burrogate  granting  leave  to  bring  action  on  bond  of  ezecutoi, 
administrator,  etc 

At  a  Surrogate's  Court  [etc.,  as  in 
Form  No.  94,  p.  255.] 


Matter  of  the  Estate 
of 
M.  K 


iding  and  filing  the  petition  of  A.  B.,  verified  the 

,  19  [may  recite  briefly  facts  established'] ^  now, 
1  of  O.  P.,  attorney  for  said  A.  B. : 
ED,  that  said  A.  B.  be  and  he  hereby  is  allowed  to  bring 
I,  on  behalf  of  himself  and  all  others  interested,  upon 
given  by  Y.  Z.,  as  [administrator],  of  the  estate  of  M. 
sed,  dated  the  day  of  ,  19     ,  and  now  on 

e  office  of  the  surro£:ate  of  this  county,  to  recover  any 
nd  the  full  value  of  any  other  property  received  by  said 
d  not  duly  administered  by  him,  and  to  the  full  extent  of 
■y  sustained  by  the  estate  of  said  M.  N.,  deceased,  by  any 
lission  of  said  Y.  Z. ;  and  that  the  moneys  so  recovered 
into  this  court  by  the  sheriff  or  the  officer  collecting* 
be  there  distributed  according  to  law. 

[Signature  of].  Surrogate. 

7E  TO  SUE  ON  PERSONAL  OBLIGATION,  INDEPENDENTLY 
OF  FORECLOSimE.4 

FORM  No.  312. 
;o  more  after  foreclosure  for  leave  to  sue  for  deficiency  a  party 
to  the  foreclosure. 

■  court  and  of  the  foreclosure  action.] 

I 

plaintiff  above-named,  being  duly  sworn,  says: 

it  on  or  about  the  day  of  ,  19     ,  one  C.  D. 

and  delivered  to  *  this  plaintiff  his  bond,  bearing  date 


suit  might  be  brought  upon 
equirement  was  superseded 
'ode  provisions.  Hood  r. 
124  N.  Y.  1. 

is    not    necessary    where 
i  action  was  brought  in  a 


foreipm  jurisdiction.      N.  Y.  Life  Ins. 
Co.  r.  Aitkin.  125  N.  Y.  6G0. 

Nor  is  leave  necessary  where  the 
action  is  brought  on  the  deficiency 
judgment.  Schultz  v.  Mend,  8  N.  Y. 
Supp.    863;    ard,    128    N.    Y.    680. 
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on  ,  19     ,  conditionc?d  to  pay  [as  in  hone 

secure  the  pavmcnt  of  said  bond,  the  said  C.  D.  exe< 
edged,  and  delivered  to  this  plaintiff  his  mortgage  o 
and  premises  in  the  of  and  county  of 

IL  That  this  plaintiff  afterwards,  and  in  the  mc 
19     ,  brought  an  action  in  this  court  to  foreclose  sa 
and  til  at  such  proceedings  in  said  action  were  had, 
and  on  or  about  the  day  of  ,  19     ,  t 

nient  of  foreclosure  and  sale  was  duly  made  and  f 
action  in  the  oflice  of  the  clerk  of  the  said  county  o 
in  pursuance  of  such  judgment,  and  on  or  about  thi 
,19  ,  said  mortgaged  premises  were  du 
sum  of  $  ,  and  thereupon,  in  conformity  with  s 
the  deficiency  on  such  sale  was  found  to  be,  after 
[sheriff's]  fees,  and  expenses  of  such  sale,  and 
closure,  the  sum  of  $  ,  which  sum  is  now  di 
impaid. 

III.    [Allege  circumstances  relied  on  as  explah 

sion  to  ask  judgment  for  deficiency  in  that  action.' 

[Jurat.'\  [ 


Where  leave  is  necessary  a  complaint 
that  fails  to  Bhow  that  leave  has  been 
obtained  states  no  cause  of  action. 
Kobert  t;.  Kidanskv,  111  App.  Div. 
475,  97   N.  Y.  Supp'.  913. 

It  is  discretionary  with  the  court 
to  grant  or  refuse  permission  to  sue 
on  a  bond  for  a  deficiency  after  sale 
upon  execution  under  judgment  in 
foroclo^urc,  no  provision  Ix'ing  made 
therein  for  such  deficiency.  "  The 
court  below  should  have  entertained 
the  applif-ation,  and  considered  and 
pasHcd  u]>on  the  equities  and  merits  ol 
the  case."  Ivjuituble  Life  Ins.  Co.  v. 
Stevens,  C3  N.  Y.  341. 

Soe,  also,  applving  these  principles, 
Matter  of  Byrne;  81  App.  Div.  74,  80 
N.  Y.  Supp.  977;  Shipman  t\  Niica, 
75  App-  Div.  451,  78  N.  Y.  Supp. 
440;  alT'd,  177  N.  Y.  527;  flatter  ot 
Marshall,  63  App.  Div.  136,  65  N.  Y. 
Supp.  7G0. 

This  ruling  was  followed  in  Matter 


of  Collins,  17  Hun, 
for  leave  to  sue  tiie  i 
a  deceased  guaranto 
parties  to  the  foreclc 

In  Wadsworth  v. 
201,  leave  was  grai 
judgment  contained 
the  entry  of  judinr 
obligors  for  deficient 
sale  had  been  had  un( 
such  sale,  however, 
completed. 

Leave  to  sue  the  n 
bond,  pending  an  ac 
will  not  be  granted 
traordinary  circumst 
ter  of  Bvrne,  81  Apj 
Y.  Supp*.  977. 

The  fact  that  the  i 
to  have  a  valid  defen 
unpaid  is  no  ground 
to  sue.     La  Grave  1 
App.  Div.  616. 
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FORM  No.  313. 
of  motion  for  leaye  to  sue  for  deficiency  after  foreclo8ure.B 

court  and  cau^e,'] 

take  notice,  that  upon  the  annexed  affidavit  of  A.  B., 
he  day   of  ,    19     ,    application   will    be 

this  court,  at  a  special  term  thereof,  to  be  held  at  the 
or,  county  court  house],  in  the  [town]  of  ,  on 

day  of  ,  19     ,  at  the  opening  of  the  court  [or, 

o'clock  in  the  noon],  or  as  soon  thereafter  as 

n  be  heard  for  an  order  t  that  said  A.  B.  have  leave  to 
iction  against  you  for  the  deficiency  arising  on  the  fore- 
srein  mentioned,  and  for  such  other  or  further  relief  as 
ist  [with  costs  of  this  motion] . 

[Signature  and  office  address  o/], 

Attorney  for  [moving  party'], 
me  of  debtor']. 

N.  Y.  Code  Civ.  Pro.,  §  1628,  application  must  he 
\e  court  in  which  the  foreclosure  was  brou<iht.] 

FORM  No.  314. 

teave  to  tne  for  deficiency  one  who  waa  not  a  party  to  the  fore- 
closure. 

3ourt  ;•  County  of 


atter  of  the  Application  of 
:or  Leave  to  Sue  Y.  Z.  for  a 
foreclosure    of    a 


zy    upon 


:e. 


Court 

ition  of  A.  B.  respectfully  shows :  [allege  the  making  of 
\nd  mortgage  {see  Form  No.  312),  adding  allegation  of 
intended  defendant's  liability,  for  instance,  thu^]  that 
,   and  on  or  about  the  day  of  ,   19     , 

'nded  defendant],  for  a  valuable  consideration,  duly 
aid  bond  and  mortgage  to  your  petitioner,  and  then  and 


granting  snch  leave  ought 
ftde  09  parte,  unless  it  be 
impossible  to  effect  per- 
i  upon  the  person  against 
ave  is  sought.     Matter  of 


Marshall,  63  App.  Div.  136,  65  N.  Y. 
Supp.  760. 

6  Present  to  court  in  which  the  fore* 
closure  was  brought.  N.  Y.  Code  Civ. 
Pro.,  §  1628. 
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thero  goafmnteed'  to  your  potitioner  the  tine  ' 
nnioxxnis  due,  or  to  grow  due,  on  saitl  bond 
othenviiifi,  according  to  the  fact]  ;  Uiat  your  pet 
and  in  lt>     ,  brought  bis  action  in  this  court  i 
mortgage,   [here  Hale  reasons  why  inUmdid  de\ 
tnAule  a  parft^  then,  as  thus — llmt  wiid  Y,  Z* 
party  to  jsuch  act  ion »  been  use*  hv  wn^  tJu^  air<  lU  o 
in  conditclini^  such  arhonj  nud  directed  tbe  atli 
by  him  not  to  make  him  a  party  thereto —  coniin 
?112,  p.  555,  read  from  ike  t.     //  order  to  .^hou 
state  as  to  previous  applications;  see  pp,  17K  1 
WiiKBRFoRR  your  petitioner  prays  for  leave  tn 
aiifaiii^t  said  Y*  Z.   for  any  d<*f3eiencv  on  «iieh 
for  Kuch  other  or  further  relief  as  may  be  just, 

[Date.^ 

[Verification  as  tn  Form  No,  198,  an  p^  S26/ 

FORM  m.  315, 
Ord^r  to  iliQW  CAHie  why  leave  shotild  not  be  grmntcd  tc 

[Name  of]  Court,  [on  if  eourt  order,]  At  a  Spi 

as  in  Fortn  , 


In    tbe    Matter    of    tbe    Application 

of 

A.  B., 

For  Leave  to  Sue  Y.  Z.^  for  a  deft* 
cieucy  upon  foreclosure  of  a  mort- 


On  the  annexed  petition  of  A.  B,,  verified  1 

,  W     ,  and  on  motion  of  M,  N,,  atto 

E.,   OBDEBED,   that   Y,   Z,   or  his   attorney*?   ^Iv 

this  court,  at  a  special  t<*rm  thereof^  to  be  belt] 

,  on  the  day  of  >  ^9     , 


TT^ave  was  granted  nune  prn  imw 
after  the  t'ommencenieiit  of  the  Eictton 
Against  the  ptuirnDtor  for  the  de- 
fieiencv,  in  McKemaii  v.  Koblnaon,  84 


be  Buflkient  rcjifto: 
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noon,  why  said  A.  B.  should  not  have  leave  to  bring 
against  Y.  Z.,  as  guarantor,  for  deficiency  on  a  sale  on 
?  of  the  mortgage  executed  by  C.  D.  to  A.  B.,  on  or 
day  of  ,  19     . 

If/nature,  etc.,  as  in  Form  No.  108,  p.  265  (above).'] 

FORM  No.  316. 
Order  giving  leave  to  sue  for  deficiency. 

At  a  Special  Term  [^etc,  as  in  court  order], 
ause.] 

application  is  against  one  not  a  party,  entitle  In  the 
etc.,  as  in  last  Form.] 

ling  and  filing  the  affidavit   [or,  petition]   of  A.  B., 
?  day  of  ,  19       [and  proof  of  due  notice 

tion  to  Y.  Z.],  and  after  hearing  Q.  R.  in  support  of 
n,  and  R.  S.  [or,  no  one  appearing]  in  opposition: 
►tion  of  said  Q.  R.,  attorney  for  said  A.  B., 
[),  that  said  A.  B.  bo,  and  he  hereby  is  permitted,  to 
ction  against  Y.  Z.  to  recover  the  amount  of  the  defi- 
i  sale  on  foreclosure  of  the  mortgage  executed  by  C.  D. 
)n  or  about  the  day  of  ,  19     .® 

ignafure,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

FORM  No.  317. 
)w  cause  why  leave  should  not  he  granted  after  suit  hrought 
without  it. 

I  Court,  [or,  if  court  order,]  At  a  Special  Term  [e<c.]. 
he  deficiency  action.^^] 

[annexed  affidavit  —  or,  petition — of  A.  B.,  verified 
Jay  of  ,  19     ,]  let  [the  defendant]  C.  F.  D., 

mey,  show  cause  before  this  court,  at  a  Special  Term 


worth  V.  Lyon,  93  N.  1. 
le  facta  were  complicated, 
hich  was  sustained)  gave 
in  the  name  of  any  other 
Hows : 

rhat  the  said  petitioner 
•eby  is  permitted,  author- 
owed  to  bring  an  action 
I,  as  he  may  be  advised, 
own  name  or  in  the  name 
I.  H.,  or  in  the  name  of 
as  said  W.  K.  H.  may 
transfer    said    bond    to, 


against  the  said  J.  S.  L.  and  L.  L.  L., 
to  recover  the  amount  due  on  said 
bond,-  notwithstanding  said  action  ana 
judgment  for  the  foreclosure  and  saie 
of  said  mortgaged  premises. 

10  This  Form  is  proper  where  the 
action  for  deficiency  is  in  the  same 
court  as  the  foreclosure  was.  If  in  a 
different  court,  plaintiff  must  apply 
in  the  court  where  foreclosure  was 
brought  for  leave  (see  Forms  already 
given),  and  then,  in  the  new  action, 
plead  the  fact  of  leave  obtained. 
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of  tills  cimrt  to  be  held  at  the  County  Court  Hoi 
the  County  of  ,  on  the  day  of 

o'clock,  .  M.,  why  said  A.  B.  should  not 
pro  tunc  to  bring  and  maintain  an  action  again 
for  the  doticiency  on  the  sale  under  the  jud^nne 
herein,  without  prejudice  to  the  proceedings  aire 
tain  action  already  begun  by  said  A.  B.  again 
therefor,  and  for  such  further  or  other  relief  as 

[Date,  sujnature,  etc.,  as  in  Fonn  No,  108,  p. 

FOKM  No.  3ia 
Order  srinting  Uart  after  luit  bionslit  wit] 

At  a  Special  [ 
Form  No, 
[Title  of  pending  action.^ 

On  reading  and  filing  the  [designate  papers,  / 
nions  and  complaint  in  this  action,  and  the  dec 
fendant  thereto, —  and  proof  of  due  notice*^  o 
],  and  after  hearing  J.  M.  M.  in  suppor 
and  W.  S.  L.,  for  said  defendant  [or,  no  one  a 
position,  and  on  motion  of  J.  M.  M.,  attorney  foi 

OiiDEEED,  that  said  motion  be  and  the  same  ii 
and  that  said  plaintiff  be  and  he  hereby  is  per: 
tunc,  to  bring  and  continue  this  action  for  the 
tioned  in  the  complaint  against  the  said  defendar 
out  prejudice  to  the  proceedinjrs  heretofore  had  in 
with  leave  to  amend  this  complaint  as  he  may  b 
[here  specify  terms  impofird,  for  insiancel  pay 
torney  for  said  defendant  C.  F.  D,  of  the  costs  c 
to  be  adjusted  on  notice  —  the  plaintiflF  to  have  fi 
adjustment  of  said  costs  to  amend  his  said  com; 
copies  thereof,  and  pay  said  costs. 

Enter, 

[Signature  of  judr 
name  and  official 

The  affidavit  for  this  motion  will  *    was  granted  aftei 

contain  the  allegations  of  Form  No.  to  a  complaint  n( 
312  or  314,  and  will  usually  allege  ex-  H  Such  leave  \ 

cuse;    but   the   court   have    power  to  on  notice.     See  C 

grant  leave  without  oath  to  excuse.  A  pp.  Piv.  14S,  5! 

This  was  done  in  Karle  r.  David,  8(J  U.  S.  Life  Ins.  C< 

X.  Y.  634,  by  which  this  and  the  fol-  Supp.  370. 
lowing  form  are  sustained.     The  leave 
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vn.    LEAVE  TO  SUE  ON  A  JUDGMENT. 
ractice'].    Leave  is  not  necessary   except  between  the 
arties.^^ 

as  is  the  case  in  New  York,  the  statute^*  explicitly  for- 
:tion  without  leave,  the  obtaining  leave  is  to  be  deemed 
le  cause  of  action;  and  a  failure  to  get  leave  has  been 
nd  of  impeaching  at  any  time  the  judgment  recovered 
without  it.^* 

lous  denial  of  leave  to  issue  execution  does  not  bar  an 
n  for  leave  to  sue.^*^ 

amendment  to  §  1913  of  the  New  York  Code,  made  in 
s  not  necessary  to  obtain  leave  to  sue  if  ten  years  have 
nee  the  judgment  was  docketed. 

FORM  No.  319. 
moYe  for  leaye  to  sue  on  a  judgment  in  the  court  in  which  it  was 
recoTered.16 

court  and  action.'] 

above-named,  being  duly  sworn,  says: 

t  on  the  day  of  ,  19     ,  he  recovered  judg- 

the  sum  of  dollars,  in  the  above  entitled  action, 

>Kle  Civ.  Pro.,  §  1913.  The  statute  does  not  apply  to  an  action 
Ein  administrator,  on  a  judgment  recovered  by  the  decedent.  Smith 
2  Sup.  Ct.  (T.  &  C.)  498.  Nor  to  an  action  by  an  executor. 
Dutcher,  15  Abb.  N.  C.  431.  Nor  to  an  action  by  one  who  ha^ 
le  from  a  foreign  administrator.      Carpenter  v.  Butler,  29  Hun, 

0  an  assignee  of  the  judgment.  McGrath  v.  Maxwell,  17  App,  Div. 
Y,  Supp.  687;  Knapp  r.  Valentine,  33  N.  Y.  Supp.  712,  67  N.  Y. 
» 

:ode  Civ.  Pro.,  §  1913. 

r.  Austin,  25  Hun,  430  (Betting  aside  such  a  judgment  after  lapse 
ears).  Whether  the  omission  is  a  jurisdictional  defect,  or  only  goes 
e  of  action,  is  not  settled.  (See  review  of  conflicting  decisions 
Anno.  Cas.,  pp.  203-5,  note.)  If  the  settled  rule  that  the  court 
cave  nunc  pro  tunc  to  sustain  an  action  for  deficiency  after  fore- 
•le  V.  David,  86  N.  Y.  634;  McKernan  v.  Robinson,  84  id,  105),  is 
)  common-law  actions  on  judgments,  it  makes  an  exception  to  the 
^  that  in  an  action  of  a  legal  nature  in  which  the  right  to  cost3 
the  cause  of  action  cannot  be  made  out  by  a  fact  occurring  after 
t,  even  though  pleaded  by  supplemental  complaint,  but  unless 
nd  within  the  power  of  the  court  to  grant  such  relief  (upon  a 
>sts  if  deemed  equitable),  there  seems  an  unfortunate  distinction 
tween  two  very  analogous  situations.  That  such  motion  for  leave 
nc,  after  action  brought,  must  not  be  granted,  because  the  court 
jurisdiction  of  the  action,  was  held  in  Cook  v,  Thurston,  18  Misc. 
y.  Supp.  1084. 

1  r.  Strauss,  52  N.  Y.  404. 


ly  the  application  was,  by 
esented   to  the  court   in 

36 


which   the   judgment  was   recovered, 
and  the  papers  were  entitled  in  the 


1 
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igainst  Y*  Z.  tboTe-naxiied,  which  judgment  was 
in  the  office  of  ilic  clerk  of  this  courts  [or,  of  the  o 
on  Mid  daj,  [or^  on  the  day  of  , 

remains  wholly  unsatiBfied  [or,  imiiatisfied  ad  to  th 
dollars^  part  thereof  j, 

[State  fta$nns  for  desiring  lo  $m}^,\ 

III.  [Whtre  personal  B^rvim  of  notice  of  tm^ 
ver$e  party  »e.ems  not  praeiicabh,  allege  his  aJ* 
efforts  to  find,  as  in  case  of  application  for  or- 
nwns  by  pubUmiion,^^  and,  if  thv  party  has  a  , 
ik§Bnt  within  tke  jurisdieiion,  ataie  whom  €md  whi 

[JuraQ 

FO&M  No.  320. 

Ifotice  of  motion  for  leave  to  aim  on  jodpnent  Ui 

[Title  of  court  and  cause.} 

Please  fake  notice,  that  upon  the  annexed  affi 
and  upon  the  judgment  roll  in  this  action,  filed  in 
clerk  of  this  court  on  the  day  of  ,  1 

will  be  made  to  *  this  court,  at  a  Special  Term  [ 
to  \m  held  at  the  city  hall  [ar,  county  court  house^ 
of  ,  on  the  day  of  ,  19 

of  the  court  [or,  at  oVlock  in  the  n( 

tliereafter  as  counsel  can  be  heard,  for  an  orde 


eftUK;  and  this  \%  itill  good  practice 
wli^re  tlio  net  Ion  ii  tn  b«  in  th«  taina 

court*  But  iindc^r  N.  Y.  Cod*  Lii\ 
Pro.*  I  nils,  the  a  pp]  lent  ion  thus!  b« 
to  th«  court  in  which  the  jirtion  m  to 
h€  brouffhi^  and  if  that  be  a  different 
court  from  that  in  which  tli**  jwdp* 
mcnt  was  re<'owred,  petition  not  en- 
titled in  an  ad  ion  h  raore  appropri- 
ate.      S<se  Form  No.  32  L 

IT  The  judgment  mufft  be  not  only 
final  in  tli«  t<^ohnical  s«n<$e  of  tht. 
Urvn,  Imt  one  which  bad  b<?en  dulj 
tfrit?l^ct**d.  tind  on  which  execution 
n>i£rbt  he  issued.  Hence*  in  fore- 
clf>4iur«>,  where  the  last  proceeding  was 
the  filinir  of  the  report  of  a  referee 
to  fioll,  fthowin^  a  deficiency  which  re- 
port  bud  not  been  con  firm pq^  no  }udg- 
n>ent  th^ri^on  beinn  docketed  —  hcld^ 
thai  no  action  could  be  mAtntained 


thereon,  ewn  witl 
Fire  In*.  Co,  r*  * 
C^O ;  Maetk»u^l 
501,  58  N.  Y,  Sup 
mcnt  must  W  a  m' 
one  by  which  tht  r 
have  bcrf^n  cfilahlish 
fixed.  MflU^TofV 
Div,  ISa,  53  N,  Y- 
Ois,  in, 

IS  8ince  tlie  Cod< 
on  a  Judgment  w 
ten  year»  Imve  eliij 
fitgned  mu.'^t  lie  (kf  fl 
a  necessity  otbei 
former  one  of  thi 
ctsnscd  to  be  d  lien 

tPSee  Chapter  '. 

®See  article  oi 
etc,,  of  thill  volume 
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he  judgmenf]  have  leave  to  bring  an  action  against 
\  judgment  in  said  affidavit  mentioned  [and  shown  in 
it  roll]  and  for  such  other  or  further  relief  as  may 
h  costs  of  this  motion,] 

l^Signaiure  and  ofjice  address  of]j 

Attorney  for  [moving  parirjl^ 
debtor  in  the  judgmentl. 

[Order  as  in  Form  No.  323  {below). J 


FORM  No,  321. 

or  le^ve  to  sue  on  judgment  recoveied  in  anottier  court^^i 


tter    of    the    Application 
of 
A.  B., 
to    Sue   on    a    Judgment 
against  Y.  Z. 


Court, 

on  of  A-  B*  above-named,  respectfully  shows: 

a  the  day  of  ,19     ,  your  petitioner 

dgment  against  Y.  Z.,  of  ,  for  the  sum  of 

'9,  upon  personal  service  of  summons  upon  [or,  upon 
'  merits  against]  said  Y,  Z,,  in  an  action  brought  by 
acrainftt  said  [Y.  Z.],  in  the  court,  which  said 

19  duly  docketed*^  in  the  office  of  the  clerk  of  the 


n,  p.  501. 

ire  Ins.  Co.  v.  TomHn- 
K  holds  that  docketing 
cases  of  judgments  ol 
L 

essary  to  obtain  leftvi?^ 
er  to  sue  upon  a  jus* 
,  a  transcript  of  which 
in  the  county  clerk'* 
c.  a<irk,  65  Hun,  361; 
Rdcb,  112  N.  Y.  e2L 
imendments  to  N.   Y. 


Code  Civ.  Pro.,  §|  376,  332,  and  3017, 
an  action  upon  a  justice's  jutlgment 
may  be  maintained  as  though  upon  a 
judgment  of  a  court  of  record,  pro- 
vided Q  transcript  was  filed  within  six 
5'pftrs.  See  Raphael  v.  Mencke,  28 
A  pp.  Di\'.  01,  50  N,  Y.  Supp.  920; 
Matter  of  Warner,  3&  App.  Div.  91, 
Se  N.  Y.  Supp.  585, 

An  U.  S.  Circuit  Court  judj^ment, 
though  docketerl  in  a  county  clerk's 
office,  atill  remaina  a  judgment  of  the 


f 
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county  of  ,  on  said  daj  [or,  on  die  day  of 

19     .] 

IContinue  as  in  Form  No.  319  (above)J] 

IV.  That  no  previous  application  for  an  order  to  show  can 
for  this  purpose  has  been  made  [except,  etc.^l 

Whebeforb  your  petitioner  asks  leave  to  bring  an  action  in 
this  court  against  said  Y.  Z.,  on  said  judgment 

IDate.l  [Signaiure.l 

[Verification  as  in  Form  No.  193,  p.  326.] 

FORM  No.  322. 

(M«r  to  ihow  came  on  petition  for  leavo  to  rae  on 

coart.24 

[Name  of  court  in  which  suit  is  intended.^ 

In    the    Matter    of    the    Application 

of 

A.  B.| 

For   Leave   to    Sue  on    a.  Judgment 

against  Y.  Z. 

On  the  annexed  petition  of  A.  B.,  verified  the  day  of 

19  ,  and  on  motion  of  M.  X.,  attorney  for  said  A. 
B.,  OBDEBED,  that  Y.  Z.  show  cause  before  [continue  as  in  Form 
No.  320  (ahove)^  from  the  *,  except  substituting,  instead  of  the 
words  ''  for  an  order,"  at  the  t,  the  words  "  why  an  order  should 
not  be  made"]. 

[Add  directions  as  to  substituted  service,  if  any.  See  Chap- 
ter /y.] 

[Date  and  judge's  signature  with  initials  of  title.'l 

United  Staten  court;   and  an  action  23  See    N.    Y.    Gen.    Rule    No.    25, 

lies  thereon  without  leave  of  court  stated  at  p.  116*,  and  see  p.  171. 

Goodyear  Vulcanite  Co.  r.   FrisseUe,  24  As  to  orders  to  show  cause  oo 

22  Hun,  174,  rev'g  57  How.  Pr.  255;  petition,  see  pp.  322  and  327.    As  to 

Morton  o.  Palmer,  14  N.  Y.  Supp.  912,  orders  to  show  cause  generaUj,  see 

21  Ciy.  Pro.  94,  39  St  Bep.  237.  pp.  179-180  of  this  yolume. 


TO  SUE. VIII.     COMMITTEE  OF  INCOMPETENT.        566 

FOKM  No.  323. 
Oidtr  grantiiig  le«Te  to  roe  on  «  judgment. 

At  a  Special   Term    [etc. 
See  Form  94,  p.  255]. 
ise;  or,  if  application  is  by 

321,  say.  In  the  Matter  of, 
?re.] 

Lg  and  filing  the  annexed  affidavit  [or,  petition]  of 
ied  the  day  of  ,19        [and  proof  of 

f  notice  of  this  motion  on  ],  and  on  hear-' 

»f  counsel  for  [plaintiff],  and  R.  S.,  of  counsel  for 

[or,  no  one  appearing  to  oppose]  :  ^Tow,  on  motion 
tomey  for  [plaintiff]  : 

that  the  said  A.  B.  have  leave  to  bring  an  action 
Y.  Z.,  upon  the  judgment  for  the  sum  of  dol- 

l  in  his  favor  and  against  said  Y.  Z.  in  the  [or, 

a  the  day  of  •,  19     . 

Jiffnaiure  of  judge  by  initials  of  name  and  title}. 

VE  TO  SUE  AN  INCOMPETENT,  OR  HIS  COMMITTEE. 

0  sue  incompetent.}  —  'No  leave  to  sue  is  necessary 
dication  of  lunacy,  and  appointment  of  committee.^ 
>etence  has  been  judicially  established,  and  a  commilr 
I,  no  action  can  be  brought  at  common  law  without 
t;  first  obtained.®  This  rule  remains  unchanged  under 
re ;  K.  Y.  Code  Civ.  Pro.,  §  426,  subdiv.  2,  provid- 
summons  may  be  served  upon  such  incompetent  de- 
elivering  a  copy  to  him  and  another  copy  to  his  com- 
applies  after  leave  to  sue  has  been  obtained.^^  The 
lould  also  be  joined  as  a  defendant^ 

0  sue  committee.']  —  The  court  appointing  the  com- 
)roperly  grant  leave  to  sue,  and  to  bring  an  action  in 


lumbert,  114  Ajpp.  Div.  462. 

IX  r.  Crosby,  2  Paige,  422 ;  Matter  of  Hopper,  6  id.  489. 

^teltas,  27  App.  Div.  279,  50  N.  Y.  Supp.  471,  27  av.  Pro. 

Jurrall,  80  App.  Div.  395,  81  N.  Y.  Supp.  30;  Matter  of  Del«- 
N.  C.  245,  44  N.  Y.  St.  Rep.  .836,  18  N.  Y.  Supp.  395. 


566  Abbott's  pbacticb  and  fobms. 

a  court  other  than  the  court  granting  leave.^  Application  to 
vacate  the  leave^  or  to  restrain  the  action  brought  pursuant  thereto, 
should  be  made  to  the  court  granting  the  leave.^ 

3.  Appointment  of  committee  pending  action,']  —  Plaintiff 
should  apply  for  leave  to  join  the  committee  as  a  defendant^  If 
the  committee  has  been  appointed  in  another  court,  the  plaintiff 
should  first  apply  for  the  leave  to  the  latter  court,  or  the  com- 
mittee may  properly  defend  on  the  ground  that  no  leave  to  sue 
•has  been  granted,  or  the  court  appointing  him  may  enjoin  con- 
tinuance of  the  action.** 

4.  Claim  against  committee  or  estate.]  —  The  propriety  and 
extent  of  such  claim  may  properly  be  determined  u^on  petition 
to  the  court  appointing  the  committee.**  The  court  may  allow 
an  action  to  be  brought,  however.** 

5.  Granting  of  leave.]  —  The  application  must  be  made  to  the 
court  which  has  appointed  the  committee.  The  granting  of  leave 
is  in  no  sense  an  adjudication  that  a  cause  of  action  exists.** 

6.  Failure  to  obtain  leave.]  —  The  court  appointing  the  com- 
mittee may  enjoin  the  continuance  of  the  action,  or  may  punish 
plaintiff  for  contempt.**  Leave  may  be  granted  nunc  pro  tun4:. 
If  no  objection  is  raised  by  the  committee  before  or  at  the  trial,  it 
cannot  be  raised  on  appeal,**  but  appearance  and  answer  by  the 
committee  without  objection  does  not  estop  the  committee  from 
subsequently  seeking  to  enjoin  the  action  because  of  failure  to 
obtain  leave.**" 


28  Kent  V.  West,  16  App.  Div.  497,  44  N.  Y.  Supp.  901;  aff*d,  154  N.  Y.  749. 
»/d. 

80  Carter  v.  Burrall,  supra;  Grant  p.  Humbert,  114  App.  Div.  462. 

81  Matter  of  Delehanty,  supra;  Grant  r.  Humbert,  114  App.  Div.  462. 

82  Matter  of  Horton,  18  Misc.  406,  42  N.  Y.  Supp.  776:  Kent  v.  West.  33 
App.  Div.  112,  63  N.  Y.  Supp.  244. 

33  Grant  v.  Humbert,  114  App.  Div.  462;  Matter  of  Hardy,  26  App.  Div,  164. 
49  N.  Y.  Supp.  953,  27  Civ.  Pro.  Rep.  174.  ^  i-f  -^ 

84  Kent  17.  West,  33  App.  Div.  112,  63  N.  Y.  Supp.  244, 

85  Matter  of  Delehanty,  supra, 

86  Dunham  c.  Fitch,  48  App.  Div.  321,  62  N.  Y.  Supp,  906. 
8fc  Grant  v.  Humbert,  114  App.  Div.  462. 
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FORM  No.  324. 
Petitioii  for  leave  to  sue  a  lunatic  or  other  incompetent 

Court  of 
>etition  of  A.  B.  shows: 

at  on  or  about  the  day  of  ,  19     ,  in  pro- 

\  duly  instituted  in  this  court  [in  and  for  the  county  of 
],  and  under  an  inquisition  then  taken  and  returned, 
as  duly  found  and  adjudged  to  be  an  incompetent  by  rea- 
)eing  a  lunatic  [or,  an  idiot  —  or,  a  person  of  unsound 
or,  toHbe  incapable  of  conducting  his  own  affairs  in  con- 
j  of  habitual  drunkenness]  ;  and  thereupon  the  said  [name 
)riUee]  was,  by  an  order  of  this  court  duly  made  on  the 

,  19     ,  appointed  the  committee  of  said  Y.  Z.,  and 
Bi:  duly  qualified  as  such  committee,  and  is  now  acting  as 

Stcde  briefly  cause  of  action,  as  in  a  concise  complaint, 
ms  adapted  to  various  causes  of  action  in  Chapter  VI, 
,  if  a  contract,  that  it  was  made  before  lunacy,  or  in  good 

ignorance  of  i<.*^] 

gation  of  demand  and  refusal,  and  oath  to  merits  as  in* 
Vo.    338    (below),   substituting   "committee"    for    **  re- 

also  allege  facts  showing  that  an  action  upon  his  claim  is 
y  or  appropriate.^^'\ 

iEFOBE,  your  petitioner  prays  that  he  have  leave  to  bring 
e  action  against  [Y.  Z.  and]  said  [  ]  as  his  commit- 

for  such  other  and  further  relief  as  may  be  just. 
where  the  incompetent  is  made  a  party,  incidentally  to  re- 
ght  chiefly  against  others,  that  he  may  have  leave  to  join 

Y.  Z.  and  [  ]>  as  his  committee  as  defendants 

ction  to  be  brought  by  your  petitioner  thereupon,  and  for 
ler  and  further  relief  as  may  be  just.] 
?.]  [Signature.'] 

fication  as  in  Form  No.  193,  p.  326.] 
I  add  corroborating  affidavits  if  the  claim  is  disputed.^l 
ye  on  committee  vnth  notice  of  motion.] 


Riggs  ^'  Am.  Tract  Soe.,  7 
C.  433  (rev'd  in  84  N.  Y. 
I  cases  cited. 

prwise    the    proper    practice 

to  petition  for  a  direction 

lentf    rather    than    leave    to 

Grant  r.  Humbert,  114  A  pp. 


38  Leave  should  not  be  denied 
merely  because  of  a  balanced  conflict 
of  affidavits,  if  the  case  presented  by 
the  applicant  is  such  that  if  it  be  es- 
tablished, he  is  entitled  to  relief.  Mat- 
ter   of    Vising,    5    N.    Y.    Sup.    Ct. 

(T.   k  C.)    206.      See   paragraph   5, 

9upra, 
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Ofdit  iirliiK  ]e«ye  to  sue  ui  ine^mpettf 

At  a  S| 
See  F 


In  Uie  Mutter  of  the  Petition  of 

A.  a 

For  Leave  to  Sue  Y.  Z.,  an 
Incompetent* 


On  reading  and  filing  the  petition  of  A.  R,  v 
da  J  of  ^19     ^  imd  the  notice  of  this  api 

lhi*reto,  and  on  proof  of  the  due  service  of  f^aid  pt 
npon  M.  N.,  the  eommittee  of  Mid  Y*  Z.,  wnd 
IL,  of  counsel  for  the  petitioner,  and  S.  T.,  of  co 
appearing]  for  said  committee: 

OitDEKED,  that  the  petitioner,  A*  R,  be  and  he  ; 
leave  to  brinif  an  action  in  the  court  \or 
his  option  either  in  this  court  or  in  the  iSuprei 
State]**  B^ainFt  mid  Y.  Z**  and  M,  N.,  ai»  his  con 
to  join  said  Y,  Z.  and  said  M,  N.j  aB  his  cotm 
ants  in  the  action  tn  lye  bronght  by  him]  upon  t 
tioned  in  the  petition.** 
Enter, 

[Sifjnaiure  of  judge  hy  initiaU  of  nc 

UL    LEAVE  FOR  INFANT  TO  BEING  PARTITl 
FOra  ITq.  S26. 
Petition  of  infant  or  gnardian. 

To  the  Surrogate*^  of  the  countv  of  [naming  thai 

erty,  or  a  part  of  it,  i^  dtuated]. 

The  petition  of  A,  B.,  an  infant  [and^  if  und 
by  Q.  IL,  his  general  guardian],  shows: 

L  That  your  petitioner  [or,. if  thn  pctUien  is  I 
infant]  was  of  the  age  of  jemn  on  tl 


»o  From  Kent  v.  Weat.  16  App,  Div, 
49fS.  44  N.   Y,  Stipp.  90  L 

40  An  order  rrniuiring  the  committee 
to  pnj,  or  an  order  referring-  the 
eljiiin*  if  that  course  is  adopted*  taaf 
bt»  readily  frumed  on  referring  to 
Forms  Noa,  207  and  212.  pp.  334,  337, 


^1  Before  N.  ' 
S  1534,  tfti«  appl 
the  conrt  in  whicJ 
broiigbtf  and  was 
llie  applipatinn  If 
m4  litem,  whieh 
rate,    6«e  Form 
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last,  and  leaides  at  y  with  C.  B.,  his  father 

ffise  show  what  guardianship  he  is  under.'\ 

Ett  he  is  one  of  the  children  and  heirs  at  law  of  the 
.,  deceased,  of  ,  who  died  leaving  certain  real 

bin  this  county,  to  wit  [briefly  describing  it}. 

lat  the  petitioner  \_or,  said  infant],  as  such  heir  at  law, 
tenant  in  common  [or,  joint-tenant]  of  said  premises, 
i^ith  the  other  children  and  heirs  at  law  of  said  M.  B., 
e  them'ly  and  they  do  not  own  any  other  land  in  com- 
your  petitioner  [or,  said  infant].** 

at  the  value  of  said  premises  is  about  dollars; 

Btitioner's  [or,  said  infant's]  share  therein  is,  according 
ititioner's  best  information  and  belief^  worth  about 


here  the  infant's  necessities  are  relied  on"]^  That  the 
[or,  said  infant]   has  no  other  real  estate  than  that 
[except,  etc.'jy  and  that  he  has  no  other  property  of  any 
pt  about  dollars,  which  is  invested  and  held  by 

1  guardian  [or  otherwise  state  the  situation  of  the  fund, 
le  income  of  which  amounts  to  only  the  sum  of 
d  is  insufficient  for  his  support  [and  education]. 

t  the  unproductiveness  of  the  estate  is  relied  on,  state 
dance,  thus]  That  the  aforesaid  real  property  consists 
g  lots  in  the  suburbs  of  the  village  of  ,  and  is 

productive.  [Or,  consists  of  several  lots  in 
are  wooden  buildings,  constructed  many  years  ago,  and 
lutely  requiring  expensive  repairs  in  order  to  render 
luctive,  which  repairs  cannot  be  made  in  behalf  of  the 
—  or,  said  infant — with  advantage  or  with  economy, 
le  has  not  the  means  to  bear  his  share  of  the  necessary 
[Or,  consists  of  a  lot  in  the  city  of  ,  upon 

re  was  heretofore  a  warehouse,  which  has  been  destroyed 


*  are  several  parcels  owned 
p  persons  in  common,  all 
must  be  included,  or  the 
all  parties  to  a  separate 
Mained;  the  petition,  in 
f  an  infant  shall  state 
9  parties  own  any  other 


lands  in  common.     N.  Y.  Gen.  Rule 
No.  65. 

48  The  surrogate  is  required  to  be 
"  satisfied  that  the  interests  of  the  in- 
fant will  be  promoted  by  brining  the 
action."    Code  Civ.  Pro.,  8  1634. 
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by  fire.  And  that  the  lease  under  which  the  see 
has  expired,  and  that  the  same  is  now  wholly  ui 
its  expenses  are  a  burden  upon  the  owners,  and  i 
dered  productive  without  rebuilding  at  a  great 
cannot  be  done  advantageously  and  economical 
tion(  r,  and  he  has  not  the  means  to  bear  his  share 
expense.] 

[Where  disagreement  among  the  co-tenants  is 
W.   X.,  one  of  the  co-tenants  of  the  petitioner 
fant],  assumes  to  control  and  manage  the  propert 
rents,  -and  that  unliappy  differences  have  arisen  I 
O.  P.  and  the  petitioner,  in  respect  to  his  conduct 
of  his  accounting  for  the  proceeds,  which  differ 
groat  prejudice  of  the  rights  of  the  petitioner 
fant],  and  he  has  boon  unable  to  avoid  or  reconci 
due  regard  to  said  rights. 

[Where  burdens  on  the  property  are  relied  on'] 
erty  consists  of  a  lot  of  ground  in  the  city  of 
has  recently  been  assessed  by  the  corporation  of 
sum  of  dollars,  for  benefit  arising  from  i 

nient  in  said  city;  and  that  no  damages  have  I 
him  for  the  same  [or,  that  the  award  of  damag 
is  only  dollars],  and  that  said  assessr 

has  not  been  paid ;  and  your  petitioner  [or,  said 
the  means  of  paying  his  share  thereof;  and  the 
ated,  and  of  such  small  area,  tliat  a  part  cannot  \x 
to  satisfy  the  charge.  [Or,  that  the  taxes  and 
the  years  and  have  not  been  paid ;  ar 

assessments  for  the  year  were  paid  by  t 

the  petitioner  —  or,  of  said  infant — who  demar 
his  share;  and  that  the  land  is  liable  to  be  sold  f 
assessments  still  unpaid,  and  it  is  so  situated,  ar 
area,  that  a  part  cannot  be  set  off  and  sold  for 
charge.] 

VT.  That  the  interests  of  your  petitioner,  as 
and  believes  [or,  of  said  infant,  as  the  petitioner 
believes],  require  a  partition  [or,  a  sale]  of  the  p 
be  promoted  by  bringing  the  action. 

VTT.  That  the  petitioner  has  applied  to  each 
tenants  above-named  [except  U.  V.,  who  is  an  ii 
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't  this  State,  and  whose  residence  the  petitioner  cannot 
in],  to  induce  some  of  them  to  purchase  the  share  of  your 
ler  [or,  said  infant],  but  they  all  decline  to  do  so;  ^*  [and 
ly  other  efforts  to  sell  at  fair  value'] 

:befobe  your  petitioner  asks  that  the  surrogate  authorize 
on  to  be  brought  on  his  behalf  [or,  on  behalf  of  such  in- 
or,  authorize  the  petitioner  —  or,  said  infant —  to  unite 
J.  D.  in  instituting  proceedings**],  for  the  division  and 
m  of  said  real  estate,  and  for  a  sale  thereof,  in  case  it  ap- 
hat  such  partition  cannot  be  made  without  great  prejudice 
)wner8. 

5e.]  [Signature.'] 

ification  as  in  Form  No.  193,  p.  326.] 

FORM  No.  327. 
Order  of  Surrogate  giying  infant  leave  to  bring  partition.4e 

ogate's  Court,*^  County  of 


Matter  of  the  Application 

of 

A.  B.,  an  infant^ 
^.eave  to  Bring  Partition. 


reading  and  filing*®  the  petition  of  [C.  D.,  general  guar- 
F]  A,  P.,  an  infant  of  the  age  of  years,  verified  the 

day  of  ,  19       [and  other  papers,  if  any],  wlierehy 

Togate  is  satisfied  that  the  interests  of  said  A.  B.  will  be 
ed  by  bringing  an  action  for  the  partition  of  the  prem- 
entioned  therein;  now,  on  motion  of  M.  N".,  attorney  for 
.  B.,  [or,  C.  D.]  : 


application  should  show  that 
rest  of  the  infants  cannot  be 
its  full  value  without  a  par- 
matter  of  Marsac,  15  How. 

re  should  be  sought  where  the 
oins  with  others,  as  well  aa 
i  is  sole  plaintiff.  Clark  17. 
4  Abb.  Pr.  299,  21  How.  Pr. 
ruppman  v.  Miller,  62  How. 


46  May  be  granted  nunc  pro  tunc 
after  action  brought.  See  Pearsall  v. 
Rosenbrook,  42  Misc.  10,  85  N.  Y. 
Supp.  526. 

4fl'This  order  may  be  made  at  any 
time,  in  or  out  of  court.  N.  Y.  Code 
Civ.  Pro.,  88  2504,  2505. 

48  Id,,  8  2500,  sanctions,  if  it  does 
not  require  filing. 
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Okderxd,  that  Baid  A.  B.  be  and  he  hereby  is  i 
bring  such  action  for  the  partition  of  said  premises,  ^ 
them  08  in  the  petition.'] 

[Date.]  laignature  of], 

X.    LEAVE  TO  SUE  AS  A  POOR  PERSON  (IN  PORMA  ! 

!•  Power  of  the  court.] —  In  chancery,  the  power 
to  grant  leave  to  sue  or  defend  without  liability  was 
discretionary,  and  if  the  pauper  was  successful,  his 
solicitor  might  be  allowed  to  recover  their  fees,  or  at 
them,  from  the  adverse  party.**  TPnder  the  code  p 
court,  in  equity  causes,  where  costs  are  discretionary 
less,  the  same  power. 

At  common  law,  or  in  any  other  case  where  the  i 
on  recovery  is  statutory  and  not  discretionary,  the  p< 
leave  to  sue  in  forma  pauperis  is  purely  statutory. 

2.  Construction  of  the  statuie.] —  The  policy  of  tl 
courts  has  been  to  construe  the  statute  strictly  agaii 
cant,  and  not  extend  it  to  any  case  not  clearly  withi] 
And  even  after  a  party  is  admitted  to  proceed  as  a  po 
is  liable  for  the  costs  of  any  irregular  or  improper  pi 
his  part,^*  costs  incurred  before  the  order  was  made,*^ 
posed  as  a  condition  of  a  favor  sought**    Yet  costs  all 


40  Carson  r.  PickersgiU  (Ct.  of  App.,  1SS6),  52  L.  T.  R 
("Dives  costs.") 

«o  Thus,  "  cause  of  action  "  is  not  extended  to  writ  of  erro 
by  appeal.  Code,  S  466;  Moore  v.  Cooley,  2  HiU,  412;  Boll 
3  Paige.  273;  Lyons  v.  Murat,  4  Abb.  N.  C.  13;  Morse  v.  C 
Hun,  301;  Ilayden  r.  Hayden,  8  App.  Div.  647,  40  N.  Y.  S 
committee  of  a  lunatic  is  held  not  within  the  provisions.  B< 
Ry.  Co.,  31  Abb.  N.  C.  483. 

There  is  a  conflict  of  decision  whether  nonresidents  of  the  { 
expressly  included,  will  be  granted  this  privilege.  That  sue] 
granted,  see  Heckman  f.  Mackey,  19  Abb.  N.  C.  394  (U.  S.  Ci 
r.  Mut.  L.  Ins.  Co.,  10  N.  Y.  Supp.  473,  13  id,  718;  Porter  v,  Joi 
320  (under  similar  statute).  Contra,  Anon.,  10  Abb.  N.  C.  8 
Goupp,  Id.  82;  Alexander  r.  Myers,  8  Daly,  112. 

Bi  Richardson  v.  Richardson,  6  Paige,  68. 

82  Brown  r.  Story,  1  Paige,  588 ;  Lyons  v,  Murat,  54  How.  Pi 

53  Parkinson  r.  Scott,  6  Misc.  261,  25  N.  Y.  Supp.  102   (vo 
tinuance)  ;   Coyle  v.  Third  Ave.  R.  Co.,   19  Misc.  345,  43  N 
(amendment  of  complaint  after  trial  and  appeals) ;  Edwin  t?. 
Civ.  Pro.  Rep.   131;   Neugroache  V.  Manh.  Ry.  Co.,  1  N.  Y. 
(opening  default). 
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1  a  previous  attempt*  to  enforce  his  right  is  no  ground  for 
ig  the  application." 

'eneral  requisites  of  statute.^ — In  order  to  invoke  the  court's 
ion,  the  moving  papers  must  not  only  show  that  the  peti- 
does  not  own  $100  of  property,  (exclusive  of  the  subject 
of  the  action),  and  show  facts  that  establish  a  good  cause 
Ion  existing  in  his  favor,  (supported  by  the  certificate  of 
1),  but  it  must  also  appear  fiiat  the  petitioner  is  so  cir- 
inced  that  he  will  be  unable  to  present  his  case  to  the 
unless  the  permission  to  sue  as  a  poor  person  is  given." 
is  an  infant,  the  papers  should  show  the  inability  of  his 
1  guardians  to  aid  him.^ 

[ssigning  counsel.'] — The  order  should  assign  counsel,  and 
9  that  he  shall  serve  without  compensation.*^ 
court  is  not  required  to  assign  the  counsel  designated  by 
titioner."  If  the  petition  requests  the  assigning  of  par- 
counsel,  his  stipulation  to  serve  without  compensation  may 
sented  upon  the  application,  or  the  order  should  require 
ich  stipulation  be  made  and  filed.  The  petitioner  should 
is  knowledge  of  the  fact  that  the  counsel  designated  by  him 
3rve  without  compensation.**  Such  stipulation  may  except 
ry  costs.**  An  agreement  for  compensation  between  counsel 
jd  and  the  poor  person  vitiates  the  order.*^ 
16  poor  person  settles  with  the  defendant,  the  action  cannot 
tinned  for  the  attorney's  benefit® 


sa  r.  Second  Ave.  R.  Co.,  20  App.  Div.  334,  46  N.  Y.  Supp.  807. 

Weinstein  v.  Frank,  66  App.  Div.  275,  67  N.  Y.  Supp.  746,  9  N.  Y. 
:a8.  88;  Berkman  v.  Wolf,  65  App.  Div.  79,  72  N.  Y.  Supp.  661; 
n  r.  Manh.  Rv.  Co.,  68  App.  Div.  94,  74  N.  Y.  Supp.  146;  Wemysa 
,  88  App.  Div.*  475,  85  N.  Y.  Supp.  9T. 

cases  in  last  note;  also,  Rutkowsky  case  in  succeeding  note. 

the  1904  amendment  of  §  3268  of  the  N.  Y.  Code,  an  infant  suing 
guardian  cd  litem  is  not  required  to  give  security  for  costs;  by  this 
ent  a  fertile  cause  of  these  applications  has  been  removed. 
iM  V.  Nussberger,  25  App.  Div.  186,  49  N.  Y.  Supp.  291 ;  Ruthowsky 
I,  74  App.  Div.  415;  77  N.  Y.  Supp.  546,  11  Anno.  Cas.  255. 
mprecht  v.  Bowen,  87  Hun,  362,  34  N.  Y.  Supp.  1131. 
rris  V.  Mutual  L.  Ins.  Co.,  20  N.  Y.   Civ.  Pro.  Rep.   192,  13  N.  Y. 
18;  Weinstein  r.  Frank,  supra. 

Ikin  r.  Postal  Typewriter  Co.,  95  App.  Div.  205,  88  N.  Y.  Supp.  403. 
lill  V.  Manhattan  Ry.  Co.,  38  App.  Div.  314,  67  N.  Y.  Supp.  10. 
r.  aapp,  10  Abb.  N.  C.  394. 
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FORM  No.  32& 
Petition  lor  leave  to  proeecute  as  «  poor  penoiL« 


IName  of}  Court 


In  the  Matter  of  tbe  Application 

of 
A.  B.,   [an  infant,  by  M.  N.  hi8 
guardian  ad  Z/^em],** 

For  Leave  to  Sue  as  a  Poor 
Person.*" 


To  the  [Supreme  Court  of  the  State  of  New  York.^^] 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  resides  at  ,  [if  an  h 

is  an  infant  of  the  age  of  y^  and  resides  wi 

stating  guardianship,  if  any,']  and  has  a  cause  of  ac 
Y.  Z.,  arising  on  the  following  facts  [here  state  facts 
show  that  he  has  a  good  cause  of  action,^  and  the  m 


63  The  application  can  be  made 
after  suit  brou^^ht  (Shapiro  r.  Burns, 
7  Misc.  418,  27  N.  Y.  Supp.  980; 
Kahn  r.  Sinf^er  Mf<?.  Co.,  18  Misc.  568, 
42  N.  Y.  Supp.  401),  but  if  so  made, 
it  must  be  on  notice,  if  the  advers»e 
party  has  appeared.  Conboy  v.  Ayres, 
25  Misc.  52,  53  N.  Y.  Supp.  1004. 

One  of  several  plaintiffs  cannot 
have  leave  to  prosecute  as  a  poor  per- 
son. Ostrander  v.  Harper,  14  How. 
Pr.  IG.  A  married  woman  may  have 
Buch  leave,  either  when  suing  for  a 
separation  from  her  husband  (Robert- 
son t\  Rol>ertson,  3  Paige,  387),  or 
wlien  suing  for  injuries  to  her  person 
or  to  her  separate  property.  Roberti 
r.  Carlton,  18  How.  Pr.  406.  So  may 
a  husband  suing  for  a  limited  divorce. 
Petition  of  McAllen,  1  Monthly  L, 
Bui.   00. 

Delay  is  a  ground  of  denying  the 
petition.  Sweeney  r.  White.  10  Misc. 
29,  "no  N.  Y.  Supp.  1051;  Florence  v. 
Bulk-ley,  1  Duer,  705;  Ostrander  r. 
Harper,  14  How.  Pr.  16.  It  will  not 
be  granted  to  enable  one  to  bring 
error  or  appeal.     Moore  v,  Cooley,  2 


Hill,   412;    Ostrander 
How.  Pr.   16;   N.  Y.  C 
S  466;  and  see  note  5C 

M  A  guardian  ad  h 
appointed  before  the  a 
be  made.  Kerrigan  r. 
App.  Div.  497,  72  N.  Y 

« If  presented  after 
entitle  in  the  cause. 
Captions,  pp.  37-40  o 
and  that  on  Petitions, 

66  Or  any  other  couri 
N.  Y.  Code  av.  Pro.,  g 

67  If  the  action  is  oi 
infant,  and  he  is  undei 
dian  ad  litem  must  ve 
tion.  Kerrigan  r.  Lan| 
Div.  497,  72  N.  Y.  Sup 

«8  For  convenient  for 
various  causes  of  actii 
on  p.  602,  etc.  Advice  i 
a  good  cause  of  action 
certificate  of  counsel  to 
not  sufficient  to  oispens 
ment  of  the  facts. 
Frank,  66  App.  Div.  I 
Supp.  746,  9  Anno.  Caa 
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ight  or  intended,  or  may  ann^x  and  refer  to  a  copy  of 
d  complaint  proposed,  or,  if  already  served,  refer  to 


t  your  petitioner  desires  to  commence  an  action  against 
,  to  recover  upon  said  cause  of  action  [or,  that  your 
has  commenced  an  action  against  said  Y.  Z.,  thereon 
the  condition  of  the  cause,  so  as  to  show  that  there  has 
treasonable  delay,''^'} 

at  your  petitioner^^  is  not  worth  one  hundred"  dollars, 
"he  wearing  apparel  [and  furniture]  necessary  for  him- 
his  family]/*  and  excepting  the  subject-matter  of  the 
will  be  unable  to  prosecute  such  action  unless  admitted 
a  poor  person.  [Circumstances  of  necessity  appealing 
retion  of  the  court  should  here  he  added^^  for  instance, 

ur  petitioner  has  no  relatives  in  this  country,  and  is 
earn  a  livelihood  by  working  as  a  seamstress,  nurse, 
rmaid ;  that  your  petitioner  has  for  many  months  past 
acitated  from  earning  any  money,  owing  to  the  injuries 
is  aforesaid,  through  the  negligence  of  said  defendant, 
petitioner  has  thereby  become  impoverished,  and  has 
unable  to  secure  the  means  wherewith  to  present  her 
8  court  unless  permitted  to  sue  as  a  poor  person. 
tioner  is  an  infant,  add  facts  showing  circumstances  of 
r  and  their  inability  or  unwillingness  to  aid  Aim.]" 

74  See  paragraph  3,  supra,  p.  572, 
and  cases  cited.  While  it  is  not  neces- 
sary that  the  petitioner  show  him- 
self an  "  object  of  charity  "  ( McNa- 
mara  v.  Nolan,  13  Misc.  76,  34  N.  Y. 
Supp.  178)  the  cases  cited  in  the 
notes  to  the  text  require  that  situa- 
tion to  be  closely  approached. 

78  See  Muller  v.  Bammann,  77  App. 
Div.  212,  78  N.  Y.  Supp.  1022.  The 
fact  that  the  infant  is  represented  by 
a  responsible  guardian  ad  litem  will 
not  prevent  the  granting  of  the  appli- 
cation. Feier  f.  Third  Ave.  R.  R.  Co., 
9  App.  Div.  607,  41  N.  Y.  Supp.  821; 
Muller  t?.  Bammann,  supra. 

But  if  the  infant's  parent  is  able 
to  furnish  the  means  for  enabling  the  - 
action  to  be  presented  (whether  he 
has  been  appointed  guardian  ad  litem 
or  not),  it  seems  that  the  court 
should    not    grant    the    application. 


I  verified  complaint  will 
irhere  its  allegations  are 
e.  See  Larsen  t?.  Inter- 
k).,  97  App.  Div.  150,  89 
649 ;  Traver  v,  Jackman, 

287,  90N.  Y.  Supp.  739; 

Northrup,  18  Misc.  353, 
ipp.  647. 

irenient  forms  for  stating 
I  of  the  cause,  see  Secub- 
JTS,  p.   860,  etc.,   of  this 

the  petitioner  be  an  ad- 
3r  executor,  or  other  rep- 
it  is  necessary  that  it  be 
that  the  estate  he  repre- 
}  assets.  Da  us  r.  Nuss- 
Lpp.   Div.   185,  49  N.  Y. 

1  fixed  by  N.  Y.  Code  Civ. 

is  clause  if  he  has  none. 


h^ 
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IV.  That  youp  petitioner  [or,  if  an  infant:  1 
tioner's  guardian  ad  litem']  is  fully  cognizant  of  t 
attorney  and  counsel  assigned  by  the  court  shal 
compensation  ;''•  that  your  petitioner  desires  tha 
counselor  at  law,  be  assigned  by  the  court  withou 

V.  [//  application  is  ex  parte']  That  no  previ 
for  leave  to  prosecute  as  a  poor  person  has  been  m 
cept,  etc.]  J' 

Wheeefoke,  your  petitioner  asks  leave  to  pr< 
tion  as  a  poor  person  against  Y.  Z. ;  and  prays  th£ 
assign  M.  N.,  Esq.,  as  his  attorney  and  counse 
pose. 

[Date.] 

IVerification  as  in  Form  No.  193,  on  p.  326.] 

FORM  No.  329. 

Ctrtificate  of  coimsel  to  caoia  of  action^ 

• 

I  hereby  certify  that  I  have  examined  the  caa 
the  preceding  petition,  and  am  of  the  opinion  thj 
has  a  good  cause,  of  action. 

[Date.]  [Signatu 

Coui 
FORM  No.  330. 
Agreement  by  counsel  to  serve  without  compen 

[Title  of  court  and  proceeding.] 

I,  M.  N.,  counselor  at  law,  agree  that  if  I  am 
court  to  act  as  attorney  and  counsel  for  A.  B.,  in 
cause  of  action  against  Y.  Z.,  set  forth  in  his  ac 
tition,  that  1  will  sorve  without  compensation  [e 
tory  costs.  J*^ 

MulloT  r.  Bammann,  supra;  Sumkow  the  facts  from  wl 

V.    Shoinker,    84    App.    Div.    463,    82  also  see  that  the  p< 

N.  Y.   Siipp.  905;    Wemyss  v.  Allan,  cause  of  action.      ^ 

8S  App.  Div.  475,  85  N.  Y.  Supp.  91.  66  App.  Div.  275,  ( 

Contra,  Larson  v.  Tnterurban  St.  Ry.  9  Anno.  Cas.  8S;  ' 

Co.,  97  App.  Div.  150,  89  K.  Y.  Supp.  98  App.  Div.  288,  1 

649.  70  It  was  held  ii 

.7ft  See  Weinstoin  v.  Frank,  56  App.  Typewriter  Co.,  95 

Div.  275,  67  N.  Y.  Supp.  746,  9  Anno.  N.  Y.  Supp.  403,  i 

Cas.  88.  (S  467)   expressly 

77  Soe  p.  171  of  this  volume.  attorney  and  coun 

'78  This  certificate  is  of  itself  insuifi-  have  the  costs,  th 

cient;   the  moving  papers  must  show  was  properly  adde 
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FORM  No.  331. 
Order  {iTiiig  leaye  to  prosecute  as  «  poor  person. 

At  a  Special  Term  letc,  see  Form  94.] 
p.  255.] 


itter  of  the  Application 

of  A.  B., 
ire  to  Sue  as  a  Poor 
Person. 


ling  and  filing  the  annexed  petition  of  A.  B.,  verified 
day  of  ,  19     ,  land  mention  other  papers,  if 

i  the  certificate  of  M.  N.,  his  counsel,  dated  the 

,19  ,  and  the  consent  of  said  M.  N.  to  serve 
r  without  compensation,  thereto  attached,  and  the  court 
sfied  of  the  truth  of  the  facts  alleged,  and  that  the 
has  a  good  cause  of  action,**  and  upon  motion  of  M.  N., 
:itioner:  * 

D,  that  the  petitioner  be  admitted  to  prosecute  the  ac- 
3t  Y.  Z.  described  in  the  said  petition,  as  a  poor  person, 
jaid  M.  N.,  Esq.,  is  hereby  assigned  to  him  as  attor- 
)unsel  for  that  purpose,  who  shall  prosecute  said  action 
mpensation.®^ 

itication  as  in  Form  No.  108,  p.  265  (above).] 


FORM  No.  332. 
Order  denying  leave  to  prosecute  as  a  poor  person. 

i  Form  to  the  *,  continuing:'] 

appearing  that  this  motion  has  been  unreasonably  de- 
itil  after  the  cause  has  been  at  issue  and  noticed  for 
that  the  cause  has  already  proceeded  to  a  hearing,  upon 


the  motion  was  opposed 
tending  to  show  that  pe- 
use  of  action  was  not  a 
one,  held,  that  such  affi- 
I  not  be  considel-ed.  Mc- 
Nolan,  13  Misc.  76,  34 
178. 

sky    17.    Ck)hen,    74    App. 
N.  Y.  8upp.  646,  11  Anno. 

37 


82  Delay  is  a  ground  for  denying 
the  petition.  Sweeney  v.  White,  10 
Misc.  29,  30  N.  Y.  Supp.  1061;  Alex- 
ander V.  Meyers,  8  Daly,  112;  Ostran- 
der  V.  Harper,  14  How.  Pr.  16.  When 
the  application  is  not  made  until  the 
cause  has  been  referred  and  noticed 
for  hearing,  it  will  be  denied  as  un- 
reasonably delayed,  florenoe  v.  Bulk- 
ley,  1  Duer,  706. 
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ths  defendant*!  demurrer  to  thp  petitioner's  f*ompl 
th^  deinurrt*r  hm  been  dtuitatncx]  bj  the  court] : 
Obdejeed,  that  the  petition  be  and  tlie  same  is  hei 
[Authentication  as  in  Form  No,  108,  p.  263  (u 

XL    lea\t;  for  action  dt  nattoe  of  quo  Wi 

FORM  m.  3S3 
Petition  by  Attomcf-O^iietal  for  leftY«  to  tns  to  a&mi 

To  the  Supremi?  Court  of  the  State  of  Xew  York 

Tile  petit it»n  of  the  Attomev-Generft]  of  Ih©  Stale 
lespectf ully  fibowi : 

I.  That  th©  aompany  id  a  corporation 
about  the  day  of  »  19  j  waa  create* 
latiire  of  this  State  by  [or,  was  oiiganized  under  * 
titled  J  f  and  paascd  on  the  d: 
18  [state  the  purport  of  incorporation  suffu^^  ' ' 
ii  is  not  a  r^'Ufpou^,  a  mumciptil^  or  other  poi 

or  a  eorpomtion  which  the  State  regents  fnaff  diesc 

II,  That  it  has  not  organized  and  commenet^l  t 
n{  ita  buMnc^Hs   nor   undertaken   the   discharge*  of 
dittiofi,  althongh  more  than  two  years  have  elapsed 
it  became  a  corporation ;  on  the  contrary  [kerr  $ei  f 
stantiaiing  this  allegation^  and  as  these  fads  mv 


w  Tlie  cfHtrt  may,  in  its  di*jcretlcni, 
order  thi*  o(vplicntion  to  Aitind  over 
until  iiotier  U  grv<*n  to  tbt^  corpora- 
tSoB  or  Itfl  oflic^r*  tlwt  iht'y  may  be 
h«ard.  Ooae  Civ,  Pro..  |  1799.  And 
the  corfioration  niAjr  cm  ploy  eouosel 
to  appose.  AttortioV'Gcurriil  t\  AtL 
Mut*  L  In*.  Co.»  2  Jtow.  Pr.  fN.  8j 
1441;  People  r.  The  Same.  21  Wkl/. 
Di}^:.  559.  If  tli^re  arc  circumstftneei 
Ifi  tho  Qftto  vrhi<*h  rcndrr  tbis  notice 
tlincofiia  rj,  th^y  filinnlil  he  allc^^  in 
tlia  ftffidAvit;  but  the  fnct  that  Tto 
notice  w*a  n?c]ulred  by  tlj#*  court,  does 
not  impair  the  validity  of  the  order 
^ntntitt)^  lt*ave.  People  v.  Boston, 
Hooaiie  T.  t  W.  Rj,  Co,,  27  Huii»  528. 

For  usurpation  ot  TOrpornte  or  oB!- 
cJal  powi»r,  Ibe  Attorney-Genenil  may 
iue  without  leov**.  People  r«  ret 
D>eni«r^«t  r.  Fainhild,  li7  N>  Y.  334; 
People  V.  Boston,  lloo^e  T;  &  W,  Ey. 


Co.,  27  Hun.  52H; 
Fro.,  i  1048.     So  nh 
letters  patent,      Id^ 

S4  The    dictum     m 
Gould  v.  MutuMl   r 
Civ,  Fro.  H*?p.    i^ 
a  petition   H  e^^^nti 
cordance  with  whAt 
be  the  pr^etiee,     Th 
HftTe  the  BJime  pov^  it 
dnvit  a«  on  a  pct'M 
appIi<»tion  i»  iiot 
Bon,  n  petition  la  f 

»The  New  Y-rk  s 
eorpomtioni  f «:■  r i tied 
era]  Liiwris  K*  Y, 
I   1798. 

^  N.  y.  Code  Of. 
eeptfl  such  iwrpo ratio 
to  niuiii<^ip*1  tsorpon 
State  r.  Tolaa,  4  Vnw 
Hex  r.  Daws.  4  Bwrr 
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nformation  and  belief,  attach  and  refer  to  affidavits  es- 
their  existence/" 

it  it  has  thereby  forfeited  its  privileges  and  franchises 
to  exercise  its  powers.®* 

t  your  petitioner  believes  that  the  public  interests  re- 

)ringing  of  an  action  against  said  company  to  vacate 

and  forfeit  its  franchises;®®  and  he  has  reason  to  be- 

the  foregoing  all^ations  can  be  established  by  proof.^ 

ORE  your  petitioner  asks  leave  to  bring  an  action  in  the 
e  people  of  the  State*^  for  the  purpose  of  vacating  the 
I  annulling  the  existence  of  the  corporation. 

[Signature.']^ 
ition  as  in  Form  No.  193,  p.  326.] 


FORM  No.  334. 
Request  to  Attorney-General  to  8ae.98 

\ttomey-General  of  the  State  of  New  York, 
hereby  requested  to  bring  an  action  against  the  {^name 
tion^y  a  corporation  organized  under  the  laws  of  the 
having  its  principal  place  of  business  in  the  city  of 
county  of  ,  to  vacate  the  charter  and  annul 

ice  of  said  company. 

lunds  upon  which   action  is  requested  to  vacate  the 
i  annul  the  existence  of  said  corporation,  are  in  sub- 
at  {^stating  facts  concisely"]. 
a  undersigned  is  a  stockholder   [or,  creditor]   of  said 


omey-General  should  es- 
na  facie  case.  Matter  of 
teral,  50  Hun,  611. 
:ion  31  of  the  General 
Law  (L.  1892,  chap.  687), 
ies  that  such  non-user 
in  the  ceasing  of  its  cor- 
s. 

ce  of  these  paragraphs, 
lilar  way  other  facts  con- 
iinds  of  dissolution.  See 
rated  in  N.  Y.  Code  Civ. 

itement  should  be  incor- 
he  petition.      Matter  of 


Attorney-General,  79  Hun,  369,  29 
N.  Y.  Supp.  449;  Id.,  81  Hun,  641, 
30  N.  Y.  Supp.  1094. 

00  See  cases  in  preceding  note. 

91  People  V.  Buffalo  Stone,  etc.,  Co., 
131  N.  Y.  140. 

82  The  Attorney-General  cannot 
delegate  the  power  to  apply  for  leave. 
See  Matter  of  Attorney-General,  79 
Hun,   360,  29  N.  Y.   Supp.   449. 

93  See  N.  Y.  Code  Civ.  Pro.,  §  1780. 
After  neglect  on  the  part  of  the  At- 
torney-General to  proceed,  for  sixty 
days,  the  applicant  may  apply  for 
leave  to  commence  such  action. 
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The  undersigned  offers  to  furnish  security  a 
Attorney-Ooneral  to  indemnifv  the  people  of  ti 
York  a^rainst  costs  in  any  action  or  actions  b 
application. 

[Signature  and  address 

[Pate,] 

{Verify  and  annex  any  necessary  affidavi 
charges."] 

XII.    LEAVE    FOR    ACTIONS    BY    OR    AGAINST    1 
MITTEES,  OR  OTHER  TRUSTEES 

FORM  Ho.  336. 
Petition  by  a  receiver  or  other  tmateo  for  leai 

[Title  of  court  and  cause,  or  proceeding 
in  which  petitioner  was  appointed,] 

To  tlie  Snprcnio  Court  of  the  State  of  Xew 
York,  [or  other  court  whose  officer  he  is]. 

The  petition  of  A.  B.  respectfully  shows: 

T.  That  on  the  day  of  ,   l! 

by  an  order  then  duly  made  by   [Mr.  Justic 

court,  and  entered  in  ,  upo 

of  M.  X.,  in  an  action  for,  supplementary  pro< 


M  Where  the  mere  appointment  as 
receiver  d(K»s  not  invest  him  with 
power  to  sue,  leave  to  «ue  is  essential. 
See  Foster  r.  Townshend,  68  N.  Y. 
20G;  Morpm  V,  Biicki.  30  Misc.  245, 
61  N.  Y.  Supp.  929;  Garden  o.  Gar- 
den, 34  .Misc.  97,  69  N.  Y.  Supp.  481. 

A  receiver  should  always  obtain 
leave  to  sue.  Kinjr  P.  Cutts,  24  Wis. 
627;  Battle  r.  Davis,  (jQ  N.  C.  252; 
Screven  i*.  Clark,  48  Ga.  41 ;  Miami 
Exp.   Co.  t?.  Gano,   13  Ohio  269. 

Under  the  former  practice  one  rea- 
son why  leave  was  re<]uired,  was,  that 
at  law  he  must  sue  in  the  name  of 
others,  and  the  court  would  require 
him  to  indemnity  such  nominal  plain- 
tifTs.  Gre<»n  v.  Winter,  1  Johns.  Ch. 
60.  Under  the  Codes  of  Procedure 
(N.  Y.  Code  Pro.,  §  111;  N.  Y.  Code 
Civ.  Pro.,  $  449:  N.  Y.  L.  1832,  chap. 
295;  and  L.  1845,  chap.  112)  a  re- 
ceiver may  sue  in  his  own  name.  See 
also  L.  18.5S,  chap.  314.  Another  rea- 
son was  that  the  sanction  of  the  court 


waa  desirable  in 
to  shield  him  fro 
for  costs,  in  ca8( 
cessful.  This  rei 
See  N.  Y.  Code 
Code  Civ.  Pro.,  | 
3  Code  Rep.  167 
6  Abb.  Pr.  65; 
son.  Id,  06.  Ar 
rule  is  to  prevei 
the  receiver**  h 
liticration.  Wet 
17  App.  DiY.  181 
Therefore  it  is  i 
eral  leave  to  sue 
ing  the  receiver 

Leave  to  sue  : 
pro  tunc.  De  L 
Misc.  515,  92  N 

A  special  app 
to  char^  a  rec 
Marsh  r.  Husse^ 
application  mus* 
First  Nat.  Ban 
App.  Div.  618,  4 
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J.  and  O.  P.,  then  priding  in  said  court,  your  pe- 
as duly  appointed  receiver  of  [the  property  of  O. 
luly  qualified  as  such  and  filed  the  bond  directed  in 


ite  briefly  the  cause  or  causes  of  action,  as  they  woulA 
in  a  concise  complaint,  and  such  facts  as  are  stated 
ition  and  belief  should  be  established  by  affidavits  an- 
referred  to,*'] 

at  your  petitioner  believes  that  there  is  due  by  reason 
jgoing  facts  from  said  Y.  Z.  [the  intended  defendant] 
•esaid  estate  [or,  fund  —  or,  corporation  —  or,  lunatic 
'ose  may  be]  the  sum  of  dollars  [or  other  re- 


at  the  petitioner  has  demanded  payment  of  said  Y. 
lended  defendant],  but  he  refuses  to  pay  the  same  [or, 
case  of  special  relief  of  a  nature  to  require  demand, 
ited  the  said  Y.  Z.  to  desist  from  such  acts  —  or,  to 
d  property — but  he  refuses  so  to  do]. 

t;  your  petitioner,  upon  diligent  inquiry,  is  informed 
3S  that  said  Y.  Z.  is  solvent,  and  the  demand  is  collect- 
him  by  means  of  an  action  [or,  that  said  mortgage  is 
in  whole  or  in  part  —  or,  believes  that  the  said  chat- 
w  in  the  possession  of  said  Y.  Z.,  and  may  be  recovered 
tion  of  replevin — or  otherwise  show  that  an  action 
mccessfuT], 

ftt  your  petitioner  has  suflScient  property  of  said  es- 

ther  fund],  consisting  of  ,  in  his  actual  pos- 

secure  the  said  Y.  Z.  for  any  costs  which  he  may  re- 

nst  your  petitioner  if  such  proposed  action  be  imsuc- 

a  receiver  in  supplementary  proceedings]  that  said 
in  whose  behalf  he  was  appointed]  has  presented  to 
ioner  the  within  request  hereto  annexed  that  such  ac- 
)ught**. 


I  by  receiver  for  reference 
wiiether  it  would  be  for 
f  the  property  to  empower 
l^ton,  held  that  the  affi- 
fhow  a  reasonable  prob- 


ability of  success.  Dacie  v.  John,  1 
McCleland,  675. 

96  If  this  cannot  be  alleged,  the  pe- 
titioner should  be  prepared  to  gvn 
security.    N.  Y.  Gen.  Rule  No.  78. 

96  See  last  note. 
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[If  presented  ex  parte]    VII.    That  no  pre 
for  such  leave  has  been  made  [except  etc.']^ 

Wherefore  your  petitioner  asks  leave  to  bi 
such  receiver  fin  this  or,  the  court]^  agai 

recover  said  debt  [or  other  relief]. 

[Date.  ] 

[Verification  as  in  Form  No,  193,  p.  326  {ah 

FORM  No.  386. 
Order  giving  receiver  or  other  tmttee  leave 

At  a  Special  Term  [ei 
[Title  of  cause.] 

On  reading  and  filinc^  the  petition  of  A.  I 
in  this  suit  [or,  matter],  verified  the  c 

19  ,  asking  for  leave  to  bring  an  action  for  di 
of  contract  set  forth  in  said  petition,  amoun 
dollars,  against  Y.  Z.,  of  [and  if  th 

brought  in  the  name  of  a  third  person,^  add, 
service  of  a  copy  of  said  petition,  and  of 
thereon  upon  said  C.  D.,  in  whose  name  the  p 
to  be  brought;  and  the  said  C.  D.  not  appearin 
appearing  and  consenting]  ;  and  this  court  h 
the  facts  set  forth  in  said  petition  that  a  cans 
against  said  Y.  Z.,  which  should  be  enforced 
on  motion  of  Q.  R.,  of  counsel  for  the  said  rec 

Ordered,  that  the  said  A.  B.,  as  such  recei 
horo])v  autliorizod  and  directed  to  commence  \ 
action  in  one  of  the  courts  of  record  of  the  State  ( 
in  such  form  as  coimscl  may  advise,^  against  t 
recover  the  said  damages  [and  if  the  action  is 
the  name  of  a  third  pcrson^y  and  that  such  f 
and  prosecuted  in  the  name  of  the  said  C.  D. 
in  such  case,  or  if  in  any  case^  security  for  t 


07  See  p.  171  of  this  volume.  pflrfe.  _  This   Fo 

osLnless    restricted    by    the    order  kdw.  on  Rec,  15 

prjintinfj  leave,  the  receiver  may  select  1  The  receiver 

the   court.     Rockwell   r.   Merwin,   45  rip^ht.    request    s 

N.  Y.    100.  particular  couiis< 

09  In  such  case  it  is  proper  to  give  the  parties  inten 

the  proposed  nominal  plaintiff  notice  Bank  V.  Navarn 

of  the  application.    Upon  on  Qldiilfiry  813. 

application^^  the,  leave  la  ^soaglit   e^__  *See  G«n.  Rul 
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id']  upon  the  said  receiver  first  executing  a  bond  to  the 
,  conditioned  for  the  payment  of  any  costs  which 
•ecovered  against  said  receiver,  said  bond,  with  suffi- 
urity,  properly  executed  and  acknowledged,  and  ap- 
^  a  justice  of  this  court,  to  be  filed  with  the  clerk  of  this 
ore  such  action  is  commenced. 

FORM  No.  337. 
Petition  of  committee  of  incompetent  for  leave  to  8ue.s 

court  of 

tition  of  A.  B.  shows: 

t  on  the  day  of  ,19     ,  at  ,  in  a 

g  duly  instituted  in  this  court  [in  and  for  the  county 
],  and  by  an  inquisition  then  taken  and  returned, 
^.  was  found  and  adjudged  to  be  an  incompetent  per- 
?ason  of  his  being  a  lunatic  \_or,  an  idiot  —  or,  a  per- 
sound  mind  — or,  to  be  incapable  of  conducting  his  own 

consequence  of  habitual  drunkenness]  ;  and  thereupon 
itioner  was,  by  an  order  of  said  court  duly  made  on 

day  of  )  19     >  appointed  the  committee  of  said 

d  has  duly  qualified,  and  is  now  acting  as  such  commit- 

VII  as  in  Form  No.  335  (above),'] 
EFORE  your  petitioner  asks  leave  to  bring  an  action  as 
mittee  [continue  as  in  Form  No.  335]. 


the  enactment  of  any  stat* 
isions  giving  to  a  commit* 

incompetent  authority  to 
egal  and  equitable  actions 
of  lunatics  were  required 
ight  in  the  names  of  the 
ly  the  committees;  except 
lity  an  action  to  set  aside 

other  act  of  the  lunatic - 
I  his  insanity  might  be 
the  name  of  the  committee. 

Gorham,  3  Barb.  Ch.  25; 
Shoemaker,  24  Wend.  85. 
345,  chap.  112  (re-enacted, 
lap.  446,  tit.  2,  §  5 ) ,  it  was 
lat  committees  might  main* 
^ir  own  name,  actions  upon 

claim,  or  demand  trans- 
tiero,  or  to  the  possession  or 
which,  as  such  committee, 
entitled.  As  to  all  other 
.ction  the  lunatic  continued 
[lessary  party.     All  actions 


relating  to  real  estate,  therefore,  had 
to  be  brought  in  the  name  of  the  luna- 
tic. See  Burnet  v.  Bookstaver,  10 
Hun,  481. 

Under  present  authority  ( Code  Civ. 
Pro.,  §  2340)  the  committee  of  a 
lunatic  may  maintain  in  his  own 
name,  adding  his  official  title,  "  any 
action  or  special  proceeding  which  the 
person  with  respect  to  wnom  he  is 
appointed  might  have  been  maintained 
if  the  appointment  had  not  been 
made."  The  authority  now  conferred 
under  this  section  embraces  an  action 
relating  to  real  estate.  Koepke,  as 
Committee,  etc.,  v.  Bradley,  8  App. 
Div.  391,  38  N.  Y.  Supp.  707,  afTd  on 
opinion  below,  151  N.  Y.  622  (par- 
tition). 

The  committee  may  not  be  allowed 
to  sue  as  a  poor  person.  Bechtle  17. 
Manhattan  Ry.  Co.,  31  Abb.  N.  C.  483. 


684 


ABBOTT  S  PBACTICE  AND  FOSH8. 


FORM  Ho.  dSS. 

Petitioii  for  leave  to  sue  a  ncmwtif  or  othtt  1 

{As  in  Form  No.  335  te  the  *,  substituting  rec 
"  your  petitioner."] 

III.  That  said  receiver  now  has  the  po8sessi( 
erty]  or,  claims  some  interest  in  said  mortgage 
otherwise  show  the  necessity  of  joining  him  as  a 

IV.  That  the  petitioner  has  demanded  of  1 
liver  the  said  property  [or  other  redress,  whe 
proper'l,  but  he  refuses  to  do  so. 


*  A  receiver  is  not  to  be  sued  with- 
out leave.  Foster  17.  Townsend,  2 
Abb.  N.  C.  29,  41 ;  Meara  v,  Holbrook. 
20  Ohio  St.  137;  Spinning  v.  Ohio 
Life  Ins.,  etc.,  uo.,  2  Disney,  336; 
De  Groot  r.  Jay,  30  Barb.  483;  Pot- 
ter V.  Bunnell,  20  Ohio  St.  150;  State 
ex  rel.  Coleman  v.  Cason,  11  S.  C. 
392;  Watts  r.  Everett,  47  Iowa,  269; 
Angel  V.  Smith,  9  Ves.  Jr.  335.  Other- 
wine  in  U.  S.  Ct.  receiver.  Act  of 
1887.  p.  763    {below). 

When  a  receiver  is  personally  lia- 
ble for  a  claim,  leave  to  sue  is  un- 
necessary, but  where  there  is  a  ques- 
tion as  to  his  personal  linbility,  it  is 
sometimes  advisable  to  obtain  leave  to 
sue  and  thus  avoid  any  question  of 
contempt.  People  v.  Univ.  Life  Ins. 
Co.,  30  Hun,  142. 

For  cases  showing  what  constitutes 
a  personal  liability  against  the  re- 
ceiver, see  Rogers  r.  Wendell,  54  Hun, 
540,  7  N.  Y.  Supp.  781;  Met.  Life  Ins. 
Co.  V.  Sanborn,  34  Misc.  631,  69  N.  Y. 
Supp.  1009;  Sager  Mfg.  Co.  v.  Smith, 
45  A  pp.  Div.  358,  60  N.  Y.  Supp.  849, 
(with  note,  7  Anno.  Cas.  68),  aff'd, 
167  N.  Y.  600. 

As  the  rule  requiring  leave  to  sue  a 
receiver  is  not  statutory,  and  is  in 
no  sense  fundamental  to  the  cause  of 
action  itself,  the  court  will  not  dis- 
miss the  complaint  when  the  action 
has  been  brought  without  leave;  but 
it  is  an  irregularity,  and  a  contempt 
of  court  as  well.  McParland  v.  Bain, 
26  Hun,  38,  45;  Tavlor  r.  Baldwin, 
14  Abb.  Pr.  166;  Hirschfeld  v.  Kal- 
ircher,  81  Hun,  606,  30  N.  Y.  Supp. 


1027;  LeFevre  v. 
Div.  232,  57  X.  ' 
court  may  in  such 
ceedings,  or  punii 
contempt,  or  both. 
72  Hun,  635,  25  N. 
on  another  point 
Hirschfeld  v.  Kali 

In  a  proper  cs 
grant  leave  to  sue 
thus  obviate  the 
feld  t?.  Kalischer, 
Fitch,  48  App.  I 
Supp.  905.  Or,  th 
deemed  waived.  L 
9upra.  If  the  ac 
ment  without  tli 
raised,  it  will  not 
Parland  i*.  Bain, 
Hack  lev  r.  Draper 
614,  aff'd,  60  N.  Y. 
whether  the  mere 
of  the  receiver  in  1 
ney  constitutes  a  ^ 
lion.  Compare,  on 
t7.  Dana,  9  How.  ] 
Reg.    (N.  S.)  289, 

A  resident  of  N< 
an  action  in  th 
against  foreign  re 
cause  of  action 
State.  LeFevre  v. 
Div.  232,  57  N.  Y. 

Leave  to  sue  a 
ordinarily  be  gra 
arising  against  hin 
tion  of  the  estate, 
may  be  properly 
accounting.  See  P« 
45  Hun,  349.    If  t 
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bat  your  petitioner  has  fully  and  fairly  stated  the  case 
his  counsel,  who  resides  at  ,  in  the  , 

\ie  has  a  good,  substantial  and  meritorious  cause  of  ac- 
ui>on  against  said  receiver  [or,  a  good,  substantial  and 
IS  cause  of  action  thereupon,  and  that  said  receiver  is 
y  or  proper  party  defendant  to  his  action  thereupon], 
advised  by  bis  said  counsel  after  such  statement,  and 
ieves. 


FOEE  your  petitioner  asks  that  the  said  receiver  may 
i  to  pay  the  amount  so  due,  with  the  costs  of  this  ap-  f 

or  that  the  petitioner  have  leave  to  bring  an  action  [in 
y  against  him  to  recover  the  same  [or,  if  he  is  to  be 
ndentally  to  relief  sought  against  others,  asks  that  he 
leave  to  join  said  receiver  as  defendant  in  an  action 
ight  by  him  against  W.  X.,  upon  the  foregoing  claim]  ; 
ich  other  and  further  relief  as  may  be  just. 

ISignature.'] 

:ation  as  in  Form  No.  193,  p.  326,] 

FORM  No.  339. 
Notice  of  presentation  of  petition  for  leave  to  tnew6 

court  and  cause.] 

take  notice,  that  upon  the  annexed  petition  of  A.  B., 

a  the  day  of  ,  19     ,  application  will  be 

his  court,  at  a  special  term  thereof,  to  be  held  at  the 

[or.  County  Court  House],  in  the  [town]  of  , 

day  of  ,  19     ,  at  tJie  opening  of  the  court 

o'clock   in  the         noon],   or   as  soon   thereafter   as 

in  be  heard,  for  an  order  granting  the  petitioner  leave 

Z.,  as  receiver  of  the  Company  on  the  cause 

he  appUcation  for  leave  to  other  tribunal  be  necessary.     Matter 

t  will   be  denied,  as  will  of  Piatt,  41  N.  Y.  Super.  Ct.  513. 

^rnative  demand  that  he  6  This  is,  in  effect,  a  motion  in  the 

to  pay  it,  in  the  absence  action  in  which  the  receiver  was  ap- 

at  receiver  has  sufficient  pointed  and  should  be  made,  if  to  the 

itisfy  all  claims  in   full.  Supreme   Court,   within   the   judicial 

Vlachwirth,   15  App.   Div.  district  in  which  the  receiver  was  ap*                            j 

'.  Supp.  80.  pointed,  or  in  a  county  adjoining  the 

rt  may,  and  usually  will,  county   in   which   he   was   appointed.                            ' 

action  to  be  brought  in  Matter  of  Commercial  Bank,  35  App.                            \ 

)iirt,  unless  resort  to  an-  Div.  224,  54  N.  Y.  Supp.  722.                                        . 
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of  neti^n  i«tate<l  in  fiaid  petilioii,  at  for  such  6th 
relief  as  may  be  just 
[Dale.] 

[Signalurt  and  office  addrei 
Attorney  for  [ 
lAddress:]  To  Y.  ZJ 

RceeiTer  of  Compiny* 

7  Brrrire  on  tht  partiM  to  the  no-      requfretL     Potter  fl,  I 
tlon  in  wtiicb  be  w&t  appoiDt»d  1»  not      St.  ISO, 
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ARTICLE  VIIL 


!f  AD  LITEIC  FOB  PLAINTIFF. 

'  the  court. 

int. 

tice. 

II  of  costs. 

for  omission. 

nt     maturity     of     infant 


LN    AO    LITEM    FOB    INFANT 
r  OF  FOUBTEEN   OB  OVEB. 

ition  of  infant  of  fourteen 

r  over  for  appointment  of 

tiardian  ad  litem  for  him- 

Jlf. 

isent  of  proposed  guardian. 

davit  of  proposed  guardian 

i  litem  to  his  competency. 


(343)  Order  appointing  guardian  ad 

litem  for  infant  plaintiff. 

III.  GUABDIAN  AD  LITEM  FOB  INFANT 
PLAINTIFF    UNDEB    FOUBTEEN. 

FOBMS. 

(344)  Petition  by  general  guardian, 

or  relative,  or  friend,  for 
appointment  of  guardian  ad 
litem. 

(345)  Notice   to   guardian    or    cus- 

todian, where  the  applica- 
tion is  by  relative  or  friend. 

IV.  GUABDIAN  AD  LITEM  IN  PABTITION. 
FOBMS. 

(346)  Petition  of  infant  desiring  to 

bring  partition. 

(347)  Bond  of  guardian  ad  litem  for 

infant  plaintiff  in  partition. 


1.    GUARDLAN  AD  LITEM  FOR  PLAINTIFF.8 

'er  of  the  court.']  — In  the  absence  of  statute,  any  person, 
riend  of  an  infant,  might  institute  a  suit  in  its  behalf, 

course  to  the  power  of  the  court  to  refuse  to  entertain  it 
>arently  for  the  infant's  advantage.®  The  chief  object  of 
iring  the  appearance  of  an  adult  was  to  have  some  one 
le  for  costs.     This  power  to  recognize  a  next  friend  or 

guardian  ad  litem,  is  inherent  in  the  court ^*^ 
)des  of  Procedure  require  a  guardian  ad  litem  to  be  ap- 


dian  ad  litem  cannot  settle  the  action  in  which  he  has  been  ap- 
ithout  the  court's  authority.  He  cannot  collect  or  enforce  the 
btained  until  he  has  given  the  security  required  by  Code  Civ.  Pro., 
an  execution  issued  by  his  attorney  will  be  set  aside  if  security 
•n  given.    Willeman  v.  Met.  St.  Ry.  Co.,  80  App.  Div.  63,  80  N.  Y. 

no  authority  for  the  appointment  of  a  guardian  ad  litem  for  an 
t  adult  plaintiff.    Rankert  v.  Rankert,  105  App.  Div.  37,  93  N.  Y. 

If  the  infant  plaintiff  is  insane  a  committee  should  be  appointed 
(lis  behalf.  Callahan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  99  App.  Div. 
{.  Supp.  667. 

a  cause  of  action  exists  directly  in  favor  of  an  infant,  the  action 
brought  by  a  guardian  ad  litem.  Schlieder  v.  Dexter,  114  App. 
As  to  when  actions  may  be  by  the  infant  through  a  guardian  ad 
when  by  his  general  guardian,  see  Perkins  v.  Stemmel,  114  N.  Y. 
V.  Huff,  57  Hun,  18,  10  N.  Y.  Supp.  361;  Segelken  v.  Meyer,  94 

Coakley  v.  Mahar,  36  Hun,  157;  Rule  87  of  U.  S.  Ct.  Eq.  Pr.; 
i  Civ.  Pro.,  f  468. 
I  Estate,  15  Abb.  Pr.  12. 
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pointed  in  all  cases,^^  and  aa  the  proceeding  is  thus  now  statutory, 
at  least  in  case  of  actions,  the  terms  of  the  statute  should  be  care- 
fully followed.^  While  the  chief  object  is  to  secure  intelligent 
attention  to  the  infant's  interest,  the  guardian  ad  litem  muat  be 
responsible,  t.  e.,  of  sufficient  ability  to  answer  to  the  infant  for 
his  negligence  or  misconduct.*'  The  guardian  ad  litem  of  an  in- 
fant defendant  incurs  no  liability  for  costs  of  the  action,  except 
in  case  of  misconduct ^^  The  appointment  of  the  guardian  ad 
litem  is  not  a  condition  of  jurisdiction ;  and  if  the  neglect  to  pro- 
cure appointment  for  an  infant  plaintiif  is  not  objected  to,  a  judg- 
ment in  his  favor  will  not  be  void,  but  the  irregularity  will  be  dis- 
regarded or  the  defect  amended.*^  Such  a  judgment  against  an 
infant  defendant  is  not  void,  though  it  is  voidable.^ 

2.  Poor  infanf] — If  the  infant  and  his  friends  are  poor  and 
irresponsible,  and  the  court  has  granted  leave  to  sue  in  forma 
pauperis,  the  guardian,  though  relieved  of  the  possibility  of  being 
held  to  pay  costs,  must,  nevertheless,  show  himself  of  sufficient 
ability  to  answer  to  the  infant  whom  he  represents,  for  his  mis- 
conduct or  negligence."  If  the  infant  show  that  he  has  no  relative 
or  friend  of  sufficient  financial  ability  to  act,  it  presents  a  case 
where  the  judge  should  designate  some  attorney.^' 

11  **  Before  a  summons  is  issued  in  the  name  of  an  infant  plaintiff,  a  compe- 
tent and  responsible  person  must  be  appointed  to  appear  as  his  guardian  for 
the  purpose  of  the  action."  N.  Y.  C<Kle  Civ.  Pro.,  f  469.  Tet  an  action 
brought  by  a  general  guardian,  shown  by  the  title  of  the  action  and  by  the 
complaint  to  l^  solely  in  behalf  of  the  infant,  and  where  the  recovery  is  for 
his  benefit,  is,  in  the  absence  of  fraud  or  collusion,  binding  on  the  infant. 
Carr  v.  Huff,  57  Hun,  18,  10  N.  Y.  Supp.  Sffl.  Even  his  general  guardian 
cannot  institute  a  suit  in  the  infant's  name  without  appointment  as  guardian 
ad  litem.    Hoyt  v.  Hilton,  2  Edw.  202. 

12  See,  for  instance,  Spencer  v.  Bobbins,  6  N.  E.  Rep.  726,  731. 

13  Gen.  Rule  No.  40.  The  plaintiff's  guardian  ad  litem  is  respcmsible  for 
costs  (Code,  §  460),  and  the  defendant  has  an  interest  in  his  selection  to  the 
extent  at  least  of  requiring  that  his  disclosed  responsibility  at  least  equal  his 
possible  liability.  Strong  v.  Jenkins,  15  N.  Y.  Supp.  120,  21  Civ.  Pro.  Rep.  9. 
•     u  N.  Y.  Code  Civ.  Pro.,  f  477. 

iBSpooner  v.  Del.,  L.  &  W.  R.  R.  Co.,  115  N.  Y.  22;  Rima  v.  Rossie  Iron 
Works,  120  N.  Y.  433.  If  he  becomes  of  age  before  trial  the  irregularity  is 
cured.  Sims  v.  N.  Y.  College  of  Dentistry,  35  Hun,  344,  aff'd,  108  N.  Y.  661. 
So  an  apparent  irregularity  in  the  papers  on  the  application  may  be  amended 
so  as  to  cure  an  objection.  See  Baumeister  v.  Demuth,  84  App.  Div.  394,  82 
N.  Y.  Supp.  831;  affM,  178  N.  Y.  030. 

leMcMurray  v.  McMurray,  66  N.  Y.  175;  Crouter  V.  Crouter.  133  N.  Y. 
56;  Fox  V.  Fee,  24  App.  Div.  314,  49  N.  Y.  Supp.  292.  See  Chap.  XIV,  art  X. 
Vacating  and  Opening  Judgment. 

17  N.  Y.  Gen.  Rule  No.  49. 

18  It  ia  the  attorney's  duty  to  so  act  when  appointed.  N.  Y.  Gen.  Rule 
No.  50.  ^^ 
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J  practice.^ — Application  to  appoint  a  guardian  ad  litem 
nfant  plaintiff  must  be  made  before  commencing  the 
This  application  must  be  made  by  the  infant  if  he  is  of 
>f  fourteen  or  upwards;  if  not,  then  by  his  general  or 
tary  guardian,  or  by  some  relative  or  friend.^^ 
ation  is  by  petition.  It  may  be  without  notice,  except 
ardian  or  other  custodian  of  the  infant  if  a  third  person 

ipers  presented  upon  the  application  must  show  that  the 
appointee  has  the  qualifications,  and  is  free  from  the 
es  under  the  court  rules.^ 

ation,  whether  by  the  plaintiff  or  a  defendant,  to  appoint 
m  €ui  litem  for  an  infant  defendant,  is  made  after  service 
:>nBy  and  on  notice.  An  appointment  made  at  the  sugges- 
the  adverse   party   will  be   set   aside  and   proceedings 


lection  of  costs.'] — If  the  infant's  case  is  unsuccessful, 
nent  is  against  him,  including  costs  if  awarded;^*  and 
;s,  if  he  is  an  infant  plaintiff  may  be  collected  of  the 
by  execution  or  otherwise,  as  though  he  were  plaintiff." 

Code  Civ.  Pro.,  f  469.  AppoiDtment  after  the  date  of  the  Bummons 
verification  of  the  complaint  is  irregular.    Hill  r.  Thacter,  3  How. 

Code  Civ.  Pro.,  f  470. 

.  Y.  Code  Civ.  Pro.,  f  472,  apply  to  the  court  in  which  the  action 
ought,  or  a  judge  thereof;  or,  if  in  the  Supreme  Court,  one  may 
be  county  judge  of  the  county  where  the  action  is  triable,  except 
1,  where  /<C  f  1535,  requires  the  application  to  be  made  to  the  court 
470. 

roposed  guardian  should  be  shown  fully  competent  to  imderstand 
b  the  infant's  rights,  to  have  no  interest  adverse  to  the  infant,  to 
isiness  connection  with  attorney  or  counsel  of  the  adverse  party, 
of  sufficient  financial  ability  to  respond  to  the  infant  in  damages 
igligence  or  misconduct.  He  must  not  be  nominated  by  adverse 
I  N.  Y.  Gen.  Rules  No.  49.     A  purchaser  at  foreclosure  will  not 

from  completing  on  showing  that  a  guardian  ad  litem  had  been 
in  violation  of  this  rule  where  the  order  on  its  face  shows  com- 
h  the  rule;  the  appointment  may,  however,  be  directly  attacked,  or 
reviewed  on  an  appeal  from  it.  Parish  v.  Parish,  176  N.  Y.  181, 
pp.  Div.  267  (appointee  connected  in  business  with  attorney  for 
r^) ;  Matter  of  Cutting,  38  App.  Div.  252,  56  N.  Y.  Supp.  948 
I  by  adverse  party) ;  Hecker  t?.  Sexton,  43  Hun,  693  (adversary, 
A  representative  capacity  merely). 

fttter  of  Cutting,  38  App.  Div.  241,  252,  56  N.  Y.  Supp.  948. 
I  V.  Schlessinger,  7  Abb.  N.  C.  399. 

Code  Civ.  Pro.,  f  3249;  Miller  <?.  Woodhead,  52  Hun.  127,  17 
[«,  5  N.  Y.  Supp.  88;  Pierce  v.  Lee,  36  Misc.  865,  74  N.  Y.  Supp.  927. 


^   i: Ui_ 


690  Abbott's  practice  and  foems. 

5.  Remedy  for  oyiiissiojuli — Where  an  infant 
appointment  of  a  guardian  ad  litem,  the  remedy  i 
aiiswerin*?,  that  the  proceedings  be  set  aside,  or  to 
titFs  infancy  in  the  answer  in  abatement.  A  p] 
jilone,  is  a  waiver  of  the  objection.^® 

6.  Subsequent  maturity  of  infant  party.l^ —  If 
for  whom  the  guardian  ad  litem  is  acting,  become 
the  action,  there  should  be  a  sugsjestion  on  the  r 
the  action  proceed  in  the  name  of  the  former  infi 

FORM  Ho.  340. 

Petition  of  infant  of  fourteen  or  over  for  appoiBtmait  of 

for  himaelf. 


In  the  Matter  of  the  Application 
of  A.  B.,  an  Infant,  for  the 
Appointment  of  a  Guardian, 
ad  litem. 


To  the  Court." 

The  petition  of  A.  B.,  an  infant,  respectfully 

L  That  your  petitioner  is  an  infant  and  wai 
years  on  the  day  of  last;  that 

is  [the  only  minor  child  of  C.  B.  and  D.  B.. 
deceased],    and   resides   with  at 

has  no  general  or  testamentary  guardian  appoin 
law  [or  otherwise  sliow  what  guardianship,  whe 
another  Stated  the  petitioner  has^. 

IT.  [State    the    object    of    action    brief! y,    fo 
follows:^    That  said   C.  B.   died  on  the  dj 

19  ,  seized  in  fee  simple  of  certain  premi 
them  briefly'] J  which  were  leased  by  the  said  C. 

26  Follows  V.  Niver,  IS  Wrnd.  563;  Parks  i>.  Parks,  19  Al 
f.  Jonkins,  15  N.  Y.  Supp.  120,  21  Ov.  Pro.  9. 

27  See  Suggestion  on  Record,  p.  446 ;  Breese  v.  Met.  lifi 
Div.   152,  65  N.  Y.  Supp.  776. 


28  If  in  partition,  or  in  any  case,      the  propriety  of  t 
if  it  be  such  that  a  reference  as  to      desired,  address  to 

29  Freund  t?.  Wasl 
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eath,  to  one  Y.  Z.  That  said  C.  B.,  by  his  last  will, 
mid  premises  to  your  petitioner  and  his  brother  E.  B., 
undivided  moieties.  That  said  Y.  Z.  is  now  indebted 
>etitioner  and  the  said  E.  B.  in  the  sum  of  one  hundred 
rent  of  said  premises  accrued  since  the  death  of  C.  B. 
.  That  your  petitioner  is  desirous  of  commencing  with 
3*  an  action  in  this  court  against  Y.  Z.  for  the  recovery 
ent,  and  your  petitioner  is,  as  he  is  advised,  a  necessary 
lintiff  to  such  action. 
iher  Forrns,  see  allegations  in  affidavits  in  Chapter  VII.'] 

Tiat  M.  N.  is  the  [uncle]  of  your  petitioner,  and  resides 
,  in  the  county  of  ,  in  this  State;  that  said 

>  willing  to  act  as  the  guardian  ad  litem  for  your  peti- 
\  appears  by  the  annexed  consent,  and  is  a  competent  and 
]e  person  to  become  the  guardian  of  your  petitioner 
action,   as  more  fully  appears  by  his  affidavit  hereto 


hat  no  previous  application  for  the  appointment  of  a 
ad  litem  for  your  petitioner  has  been  made  herein 

EFORE    your    petitioner    asks    that    M.    N.,    or    some 

npetent  and  responsible  person,  be  appointed  guardian 

of    your    petitioner    to   bring    such    action    for   your 


] 

Ication  as  in  Form  No.  193,  p.  326.] 


\_Signature.'] 


FORM  No.  341. 
Content  of  proposed  gnArdian.8i 

by  consent  to  become  the  guardian  of  A.  B.,  to  bring 
n  referred  to  in  his  annexed  petition. 

]  [Signniure.'] 

[Acknowledgment  as  in  Form  No.  1,  p.  3.] 


Gen.   Rule  No.  25.      See 

this  volunie. 

rpd  by  N.  Y,  Code  Hv.  Pro., 
'ailure  to  have  consent  ac- 
1  m«k:«B  appointment  irreg- 


ular.   Cole  17.  McGarvey,  6  N.  Y.  Civ. 
Pro.  305. 

An  omission  to  acknowledge  such 
consent  may  be  cured.  See  Tobin  v. 
Carey,  34  Hun,  431. 
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FORM  Ho.  3451. 
▲ffidATit  of  propoied  gvaxduui  ad  litem  to  hii  < 

[Title  as  in  previous  Form.'] 
IVenue.] 

M.  N.,  being  duly  sworn,  says,  that  he  res: 
street,  in  the  city  of  ,  and  Si 

That  he  is  an  attorney  and  counselor  of  this  co 
guardian  —  or,  father  —  or  otherwise  show  re 
hid  ion  — of  the  infant  —  above  named],  and 
to  understand  and  protect  the  rights  of  the 
has  no  interest  adverse  to  that  of  said  infant,  an 
in  business  with  the  attorneys  or  counsel  of  tl" 
rr  of  any  of  them.  That  he  is  of  sufficient  f 
answer  to  the  said  infant  for  any  damage  which 
by  his  neujlic^ence  or  misconduct  in  the  proseo 
and  is  worth  the  sum  of  at  least  hui 

and   above   all   his   debts   and   liabilities,   and 
ex(unpt  by  law  from  levy  and  sale  under  execut 

[Jurat,'] 

FORM  No.  343. 
Order  appointing  guardian  ad  litem  for  infant 

[Name  of]  Court,   [or  if  in  partition]  At  a  S 

SeeP 


In  the  Matter  of  the  Application  of 
A.  B.,  an  infant,  for  the  Appoint- 
ment of  a  Guardian  ad  litem. 


On  roadinir  and  filing  the  annexed  petition 
the  day  of  ,  19     ,  for  the  appo 

or  some  other  competent  and  responsible  perso 


32  N.  Y.  Gen.  Rule  No.  49. 

33  As  to  cflect  of  omission  to  ap- 
point  in  partition,  see  nnia  30,  p.  595. 
As  to  other  Cftses,  Boe  parapraph  5, 
supra,  p.  500,  and  ra«os  cited;  Corker 
V.  Jones,  110  U.  S.  317;  Drischler  v, 
Vnn  Den  Henden.  49  N.  Y.  Super.  Ct. 
508;  8im8  r.  Collecre  of  DentiKtrv,  35 
Ihin,  344,  afT'd,  108  N.  Y.  601. 

34  If  the  action  is  not  for  partition 


and  is  brought  i 
a  county  judge 
such  order  sho 
and  contain  no  d 
Albrecht  v.  Can 
N.  Y.  Snpp.  94t 
In  partition, 
court  order."  1 
f  1535. 
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the  consent  of  said  M.  ^Kr.,  duly  acknowledged,  and  the  . 

>i  said  M.  N".,  verified  the  day  of  ,  19     , 

ch  it  satisfactorily  appears  that  said  M.  N.  is  a  com-  | 

d  responsible  person,  that  he  has  no  interest  adverse  to 

id  infant,  and  is  not  connected  in  business  with  the  at-  j 

counsel  for  any  person  or  party  having  an  adverse  in-  ' 

I  is  of  sufficient  financial  ability  to  answer  to  said  infant 
amage  sustained  by  his  negligence  or  misconduct  in  the 
►n  of  the  action  referred  to  in  said,  annexed  petition,^ 
loiice  to  general  or  testamentary  gvAirdian  was  requisite, 
d  proof  of  service  of  due  notice  of  this  motion  on  .  ,  | 

il  guardian  of  said  A.  B., —  or,  and  after  hearing  S.  T.,  I 

r  ,  the  generdl  guardian  of  said  A.  B.],  and  on 

Q.  R.,  counsel  for  the  petitioner: 

SD,  that  said  M.  N".  be  and  he  hereby  is  appointed 
ad  litem  of  A.  B.,  infant  above-named,  and  authorized 
ite  for  him,  as  such  guardian,  the  action  mentioned  in 
ed  petition  [if  in  partition,  add:  on  his  giving  bond,  ac- 
\  law,^  in  the  penal  sum  of  dollars,  or  muy  state 

Bond.    See  Form  No.  347  (below)  for  the  Bond'\. 
tnd  signature, —  or  direction  to  enter,  as  in  Form  No. 
65  (ofeove).] 

tDIAN  AD  LITEM  FOR  INFANT  PLAINTIFF  UNDER  FOUR- 
TEEN. 

FORM  No.  344. 

general  gaudian,  or  relative,  or  friend,  for  appointment  of  guard- 
ian ad  litem. 

court  [or,  one  of  the  justices  of  the  court 

jounty  judge  of  the  county  of  ]. 

bition  of  G.  H.  respectfully  shows: 

t  your  petitioner  is  the  testamentary  guardian  of  A. 

■ant  under  fourteen  years  of  age,  duly  appointed  by  the 

B.,  his  father  [or,  is  the  general  guardian  of  A.  B.,  an 

^cila^    of    these    matters,  If  more  than  one  surety  is  required. 

Hilarity  upon  the  face  of  state  number. 

lay  be  of  value  in  protect-  If  the  order  in  partition  fails  to 

r  against  collateral  attack.  provide  for  the  giving  of  the  bond,  it 

p.  Parish,  175  N.  Y.  181.  has    been    held    a    fatal    defect    (sed 

Code   Civ.    Pro.,    S    1536.  qucpre),    Walter  t?.  De  Graaf,  19  Abb. 

N.  C.  400,  11  N.  Y.  St.  Rep.  274. 

38 
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infant  nnder  the  age  of  fourteen  years^  duly  spp 
the  day  of  I  19     ,  by  Hon,  M.  N.,  s 

couaty  of  —or,  U  the  father  —  or  ather 

A.  B.^  an  infant  tmder  the  age  of  fourteen  years]. 


IL  That  said  A.  B.  was 
last,  and  Te«ide«  at 
eniagm  if  n&l  already  statedj. 


years  old  on  tfc 
,  with  I 


III.  IStaie  conciselif  the  cause  of  action.  Site 
are  on  information,  disclose  Bouree^  and  your  pet 
0U8,  for  the  benrfit  of  said  infant,  that  an  action  Ik 
[or,  her]  behalf  to  recover  on  the  foregoing  fae 
i*lo8e  said  mort^^age — or  other  reliefl, 

[If  the  petiiioner  seehs  appointment  of  himself, 
petit joncr  ia  willing  to  become  the  guardian  ad  litei 
and  annc-xes  hereto  his  conaent  duly  acknowledi 
petitioner^  addhuf  aH^gations  aa  to  reBponsihiUii 
Form.  No.  M%  (a&ore),] 

IV-  That  no  previous  application  for  the  apj 
guardian  ad  litem  herein  hfis  been  made  [ejcoept, 

Wherkfore  your  petitioner  asks  that  ht?  [or*  t 
residaH  at  ,  in  this  State^  whose  consent  is  hei 

pnd  %vho  18  a  competent  and  responsible  perion  eb 
ufUdiivit  also  annexed]  may  be  appointed  guardij 
gaid  A.  B.^  to  prosecute  said  action  for  him, 

[Do/e.] 

{Ytrifi cation  as  in  Form  No.  103,  p.  32  G.     I 

guardian  is  another  than  th&  petitioner,  add  his 
achnotiiedged,  as  in  Form  No.  341,  and  his  afj 
peUncy,  as  in  Form  No.  342*] 


3T  f  f  nttt  hj  giiardinn,  8tat«  f&cts  as  to  whether  there  ia 
Sea  Fgrui  No<  340  iahoife). 
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FORM  No.  345. 

piaTdian,  or  custodian,  where  the  Application  ii  by  relatiTe  or 
friend.38 


atter  of  the  Appointment  of 
dian  ad  litem  for  N.  B.,  an 


take  notice,  that  on  the  annexed  petition  [consent  and 
an  application  will  be  made  to  this  court  at  a  Special 
•eof,  to  be  held  [or,  to  Mr.  Justice  J.  K.,  one  of  the  jus- 
e  court]  at  ,  on  the  day  of  , 

o'clock  in  the  noon,  for  an  order  appointing  F.  G., 
her  competent  and  responsible  person,  guardian  ad  litem 
infant  above-named,  for  the  purposes  of  the  action  re- 
in said  petition. 

ISignature.'] 
lress:'\  To 

IV.    GUARDIAN  AD  LITEM  IN  PARTITION. 

FORM  No.  346. 
ition  of  infant  over  fourteen  desiring  to  bring  partition^ 

court.^ 
tition  of  A.  B.,  an  infant,  respectfully  shows  to  this 

;  he  was  of  the  age  of  [fourteen]  years  on  the  day 

last 


it  your  petitioner  is  about  to  commence  an  action  in  this 
nst  Y.  Z.  and  others,  for  partition  of  lands,  of  which  Ke 
parties  are  joint-tenants  [or,  tenants  in  common]  ;  that 
n  is  to  be  brought  pursuant  to  leave  granted  by  the  sur- 


N.  Y.  Code  Civ.  Pro., 
le  application  is  made  by 
friend,  serve  on  the  gen- 
amentary  guardian  of  the 
!  he  has  none,  then  on  the 

whom  he  resides. 
rse  if  the  infant  is  under 
plication  must  be  made  on 

cannot  be  maintained  in 


the  name  of  an  infant,  whether  as 
sole  or  coplaintiff,  without  leave  of 
court  (N.  Y.  Code  Civ.  Pro.,  fi  1534; 
for  Forms,  see  pp.  668-571,  supra), 
and  a  purchaser  in  an  action  brought 
without  leave  will  not  be  compelled 
to  take  title.  Struppman  v,  Muller, 
10  Abb.  N.  C.  142,  52  How.  Pr.  211. 
40  This  application  must  be  to  the 
court,    N.  Y.  Code  Civ.  Pro.,  9  1535. 
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i^og»te  of  tbia  county,  by  an  ofder  dolv  mflde  a 

day  of  I  19     >  a  certified  copy  d 

hereto  annexed,  IContinue  as  in  Fomis  340  and 

Whseefosk  your  petilioner  aska  tliat  said  M 

appointed  his  guardiau  ad  litem,  for  the  purpo^ 

[Date,} 

[Annes  consent  and  affidavit  of  proposed  guan 

[Vm/EcoiMm,  and  consent  of  guardimi,  and  i 
pslencj/,  as  in  Forms  Nos.  193^  341  and  343. 

FOEEM  IfO.  347. 
Bond  of  giuidiaa  ad  Uteni  for  nt/utt  pdalntia  u 

Enow  all  men  by  these  presents,  that  \rc,  M. 
in  the  of  ,  and  eoiinty  of 

and  G.  11. ^  respectively  residrng  at  No,  stre 
street  in  the  aame  place,  are  jointly  and  severally 
bound  unto  the  People  of  the  St^te  of  Xpw  Yori 
Bum  of  dollars,  for  which  snm  well  and  tnil 

bind  ourselves,  our  heirs,  executorsi  administrate 
jointly  and  severally,  firmly  by  these  presents. 
sttiiSf  and  dated  the  day  of  ^10 

Whereas,  by  an  order  duly  made  by  the 

day  of  ^  19     ,  gaid  M.  if,  was  apf 

Bd  liiem  of  A,  B*,  infant,  of  ,  to  eonduc 

said  infant,  an  action  to  be  instituted  on  bis  1 
with  ♦  ro-pl  win  tiffs],  for  a  division  and  p 

of  the  real  estate  mentioned  in  the  petition  upon  i 
was  made;  and  said  guardian  ad  litem  being  r 
order  to  give  the  security  hereby  given ; 

Kow^  THEBRFORB,  the  conditloB  of  this  oldigfll 
if  the  said  M.  X*  shall  faithftilly  discharge  tlie  tr\ 
him  as  Burh  ^lardian,  and  render  a  just  and  tru 
^lardlanship  in  all  courts  and  places  when  tbei 

41  For  the  rule^  appUmble  to  Bondii  43  Unu^r    N,    Y 

Me  pp.  25-33  of  thi^^  vt/liime.  I    l^M^   Uie   tioiid 

«3lhe  jriidi-cliiin  uii  ritrvTS  must  joia,  Hirm  m  ]Multtka 

unrl^r  N.  Y,  C^rie  Civ.  Pro.,   |   !63*i;  jieople. 
but  tme  »uri*tT  H  enoii|*li  in  partitioup 
iut]ei$s  the  court  requires  more^ 
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obligation  is  to  be  void,  otherwise  to  remain  in  full 

and  delivered  ^Signatures  and  seals.'] 

resence  of 

ure  of  witness], 

wledgment  and  afjidamts  of  sufficiency  of  sureties,  as 
Nos.  1,  252.] 
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CHAPTEH   in. 


JUTOMENT  WITHOUT  PHOCBS®  OR  FLEA 

[In  mddiUoQ  to  ih«  modm  traits,  ahould  be  ooted  Ar 
eondticted  nnd^r  iim  vUlitt«  (N,  Y.  Code  Civ.  Pro.,  f  SMJ 
in  a  judgment,  but  eatiiioi*  bckwerer,  datenniiw  a  dalm  i 
property  in  fee,  or  for  lifeJM 

Art       I.  CoifFXisioN  OF  Jupau^rr. 

IL  St  niiissioit  or  CortTEOvusT  ajf  Amxm  Si 
III,  EEFCftEKCK  or  Cliim  Aa4i!f0r  DgCEOgBrr. 


ARTICLE   L 

COITFESSIOIV    OF    JCTHJMBKT- 


1.  Po^er  of  the  court, 

2.  Pr*ctiee  under  the  New  York  •t»t- 

utc, 

3.  —  object  of  the  ttatcment  of  fact*. 

4.  Amending. 

5.  Verification. 

ft,  Viictting  judgment 


(34i)  Confession 

Form  fis 

(350)  St;< 

j  udgiiii'i] 

(351)  ArtidiiTit  t 
i^St)  Judgment 


1*  Power  of  thv  couHJ] — In  tlie  absence  of  s 
lias    iuLcrent    power   to    render  jiidgmr'tit    hjh'II 
neither  procese,  pleading  or  appearaiice  by  deft 
Tequieite,  The  statutory  regulationa  have  no  rel 
jurbdiction,  or  the  autlioritj  of  its  clerk  to  eii 
np|?]eet  to  obey  statutory  requirements  will  not  tm 
void  between  the  parties,  bnt  only  voidable  at  the 
judgTneiit  creditors,** 

A  debtor  may  confess  jndgment  to  be  entered 
than  tjiat  in  which  he  is  at  the  time  of  excetiting 


**  Tlie  statutory  requirement  a  must  be  observeti  in  orde 
tion.  Elee,  Steel  Kiev.  Co,  r.  Kara  Malting  Cb.,  112  App 
Supp.  004* 

40  Teel  tv  Yost,  129  N.  Y,  397. 

40  Dut  the  eonfe^ftioD  esnnot  be  uaed  as  aueh  in  both. 
Bank  p,  Cowden,  3  HilJ,  401;  and  see  Same  v.  St,  John^  I 
r.  Boyd,  3  Den.  257* 
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gment  thus  entered  by  confession  in  one  State,  will  sus- 
iction  in  another  State,  unless  the  proceeding  appears  to 
n  unsupported  by  the  law  of  the  place  where  the  judg- 
9  rendered;  ^^  such  judgment  is  also  open  to  a  defense  of 


ictice  under  the  New  York  stattUe."] — The  New  York 
allows  a  debt,  whether  due  or  not  yet  due,^  and  whether 
or  contingent,  or  a  contingent  liability  such  as  that  of  a 
indorser,"  or  a  debt  already  discharged  in  bankruptcy,*** 
ured  by  confession  by  the  debtor.  If  the  debt  is  joint, 
ore  may  confess  judgment  as  against  themselves;  but  the 
Q  will  bind  only  those  who  join,  and  will  not  bar  an  action 

is  not  the  proper  subject  of  confession  of  judgment  under 
York  statute."  For  such  a  cause  of  action  a  summons 
)  issued,  and  an  offer  of  judgment  made  and  accepted, 
nfession  is  made  by  a  statement  of  the  facts,  and  consent 
ment  be  entered,  which  must  be  verified  by  oath,  and  may 
t  any  time  within  three  years,  whereupon  the  clerk  enters 
t,  which  bas  the  same  effect  as  a  judgment  in  an  action. 

object  of  the  statement  of  fads,'] —  The  object  of  the  state^ 
the  facts  is  not  to  estop  the  debtor,  although  it  has  this 
)ut  to  inform  rival  creditors  of  the  basis  of  plaintiff's 
at  thev  may  have  information  on  which  to  examine  into 
faith.«» 


.  Yost,  128  N.  Y.  387;  Richards  v.  Barlow   (Mass.,  1886),  1  New 
577;    Ritter  v.   Hoffman    (Kans.,   1886),   10  Pac.   Rep.  576.     The 

ipon  the  one  claiming  under  the  judgment  to  establish  that  it  was 

d  under  the  laws  of  such  state.    Frebilcox  r.  McAlpine,  46  Hun,  469. 

eox  V.  McAlpine,  62  Hun,  317,  42  St.  Rep.  238. 

Code  Civ.  Pro.,  S§  1273-1278. 
securing   future  advances,   see   Truscott   v.   King,   6   N.   Y.    147; 

p.  Hunsicker,  85  N.  Y.  43,  39  Am.  Rep.  621 ;  Jaffray  v.  Saussman, 

1,  5  N.  Y.  Supp.  629;  St.  John,  etc.,  Co.  t?.  Smith,  82  App.  Div.  348, 

upp.  1025. 

7,  Whipple,  55  N.  Y.  150,  14  Am.  Rep.  202. 
V.  Moyer,  72  N.  Y.  70. 

irbeck  r.  Pupin,  123  N.  Y.  115. 

am  r.  Van  Saun,  14  Abb.  Pr.   (N.  S.)   K.3. 

r    Bland,  8  Abb.  N.  C.  221,  81  N.  Y.  239;  8.  P.,  Gear  V,  Parish, 

.  S.)   168. 

V.  Mitchell,  117  N.  Y.  441;  Teel  V.  Yost,  128  N.  Y.  387;  Weil  v. 

in,  133,  24  N.  Y.  Supp.  521. 
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4.  Amending.] — If  it  be  impracticable  to  stal 
tails  at  the  moment,  it  may  be  better  to  enter  tl 
the  best  statement  that  can  be  made,  and  rely  np 
Beqiiently  nimc  pro  tunc,  which  the  court  have  po 
as  against  rival  creditors,"  but  not  as  against  p 
faith  and  for  value.^^  A  confession  fraudulently 
made  for  an  excessive  sum  cannot  be  reduced,  bu 

6.  Verification,] —  The  statute  requires  the  oj 
ant  to  the  truth  of  the  statement.*^  It  better  1 
notary  or  commissioner  who  is  not  the  attorney  : 

!  6.   Vacating  judgment,  ] — An  action  will  lie,® 

usual  procedure  is  by  motion.^     The  judgment 
\  for  inaufficienc}'  of  statement,**  usury ,**  excess  ( 

!  real  dcbt,«»  fraud,^  etc. 

The  vacatur  may  be  ordered  upon  the  applic 

67  The  court  have  power,  either  on  motion  or  on  an  ac 
purpo.se,  to  amend  tlte  statemeDt  of  facts  aa  well  k&  othei 
Bion  of  jud«;Tnent,  and  may  do  so  after  sale  for  the  purp 
sale.  I'nion  Bank  r.  Bush,  36  N.  Y.  631;  Bradley  c.  Gla 
46  N.  Y.  Supp.  790. 

,  They  may  do  so   in  order  to  preserve  a  priority  of  \ 

;  incumbrances,  or  may  impose,  as  a  condition  of  allowing 

the  lien  of  the  judpment  shall  be  subordinate  to  outsta 
The  facts  and  circumstances  of  each  case,  as  they  arise, 
in  determining?  the  terms  and  conditions  upon  which  the 
allowed.     Bymson  r.  Silheimer,  40  Hun,  116,  105  N.  Y.  6( 
supra:  Blackmcr  C.  Greene,  20  App.  Div.  532,  47  N.  Y. 
N.  Y.  749. 

i  68  Lea  v,  Yates.  40  Geo.  56. 

!  »  Simons  v.  Goldbach,  56  Hun,  204,  ard,   123  N.  Y. 

I  V,  Payne,  39  App.  Div.  6J1.  57  N.  Y.  Supp.  308. 

00  But  this  is  not  jurisdictional,  and  does  not  render 

,  thoufjh    voidable    at   the    instance    of   certain   creditors. 

N.  Y.  403. 

61  See  Affidavits,  p.  12,  of  tliis  volume. 

62  Dunham  v.  Waterman,  17  N.  Y.  9,  15. 

63  Utter  17.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  281,  1^ 

64  Wood  c.  Mitchell,  117  N.  Y.  439.  This  objection  n 
the  defendant.     Mill«T  r.  Earle,  24  N.  Y.  110;  Harrison  t 

Oo  Lansinof  r.  McKillup,  1  Cow.  35. 

66  Til.  Watch  Co.  V.  Pavne.  39  App.  Div.  521,  57  N.  Y. 
I                            €.  Goldbach,  56  Hun,  204,  9  N.  Y.  Supp.  350. 

67  ]^retcalf  V.  :Moses,  35  App.  Div.  596,  55  N.  Y.  Supp.  17 
53  Hun,  508,  6  N.  Y.  Supp.  281.  The  defendant's  fraud  a 
Golle  V,  Tode,  148  N.  Y.  270. 
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creditor,^  receiver  of  judgment  debtor,®  or  bona  fide 
\^  The  expiration  of  one  year  from  eaitrj  of  the  judg- 
}  not  defeat  motion."" 


FORM  No.  d48. 
Confetnon  of  jttdgmeiit.— Fonn  for  New  York. 

/]  Court 


^es  of  all  the],  plaintiffs, 

against 
s  of  aU  the],  defendants. 


.,  defendant  herein,  of  ,  do  hereby  confess  judg- 

:his  court  in  favor  of  A.  B.  [and  C.  D.],  above-named, 
for  dollars,   and  hereby  authorize  the  entry  of 

therefor,  in  his  [or, their]  favor  and  against  me  [or, us], 
tnfession  of  judgment  is  for  a  debt  or  liability  how  justly 
a  debt  justly  to  become  due]  to  the  said  plaintiff  from 
rom  me  jointly  with  W.  X., —  or,  if  a  contingent  liability, 
to  secure  the  plaintiff  against  a  liability  on  my  behalf] , 
pon  the  following  facts,  viz.:  [here  st^te  facts,  for  in- 
u«:]" 

ell  V.  Chappell,  12  N.  Y.  215.  An  attaching  creditor  may  restrain 
t  of  judgment  pending  the  securing  of  his  own  judgment,  aa  an 
his  action  in  equity  to  have  the  confessed  judgment  declared  void. 
reL  CauiTman  v.  Van  Buren,  136  N.  Y.  252.  A  fraudulent  grantee 
Btion  the  sufficiency  of  the  statement.  St.  John,  etc..  Go.  t;.  Smith, 
V.  348,  82  N.  Y.  Supp.  1025,  aff'd,  178  N.  Y.  629. 
tan  V.  Franco-Am.  Trading  Co.,   17   Civ.  Pro.  Rep.   342,  5  N.  Y. 

11  V.  Hodgins,  14  N.  Y.  Super.  Ct.  659,  7  Abb.  Pr.  309. 
brener  v.  Edgerton,  30  Barb.  185,  8  Abb.  Pr.  419. 


lid  be  impracticable  to  even 
ipon  the  forms  "under  con- 
in  the  following  cases,  but 
ioner  is  referred  to  them  as 
Dnsult  in  framing  his  state- 
acts  under  similar  situa- 
ey  loaned:  Fuller  v.  Straus, 
V.  348.  60  N.Y.  Supp.7,  17; 
Mather,  38  App.  Div.  32, 
5upp.  973;  Miller  v,  Kosch, 
I,  26N.  Y.  Supp.  18;  Wood 
1,  117  N.  Y.  439.  Goods 
toier  r.  Greene,  20  App. 
47  N.  Y.  Supp.  113,  aff'd, 


154  N.  Y.  749;  Bradley  r.  Glass,  20 
App.  Div.  200,  46  N.  Y.  Supp.  790. 
Account  stated:  Critten  v.  Vrenden- 
bcrgh,  151  N.  Y.  536.  Promissory 
notes:  Mather  v.  Mather,  38  App. 
Div.  32,  55  N.  Y.  Supp.  973;  Roths- 
child V.  Link,  29  App.  Div.  580,  51 
N.  Y.  Supp.  253;  First  Nat.  Bank 
17.  Carleton,  43  App.  Div.  6,  59  N.  Y. 
Supp.  635 ;  Flour  City  Bank  v.  Doty, 
41  Hun,  76,  11  Civ.  Pro.  Rep.  141; 
Wild  V.  Porter,  22  App.  Div.  179, 
afTd,  173  N.  Y.  619.  Contingent  lia- 
bility:   King   17.   Munger,    28   N.    Y. 
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[Money  lent.']   On  or  about  the  day 

plaintiff  lent  to  defendant  the  sum  of  doll 

(ion,  add,  borrowed  by  it  to  be  used  in  —  slaiini 
business  or  special  pow€rs'\j  in  cash,  which  said 
dollars  which  is  the  only  part  thereof  which  h 
f)laintiff,    [with  dollars   interest  thereon 

amounting  in  the  whole  to  dollars]  is  no\ 

defendant  to  plaintiff.^ 

[ or  thus:li  Plaintiff  lent  to  defendant, 

of  ,  19     ,  dollars  to  aid  in  pu 

[designating  locationly  no  part  of  which  has 
which  is  now  justly  due  and  owing  with 

[ or  thus:']  Plaintiff  lent  defendant  at  ^ 

tween  the  day  of  ,    19     ,  and 

,19     ,  sums  of  money  amounting  tog 
dollars.'" 

[ the  same  where  note  has  been  given,']  T 

from  time  to  time,  borrowed  of  the  plaintiff  the  j 
money  [stating  them,  wilh  dates  as  nearly  as  pn 
portion  of  said  sinns  has  been  paid,  and  there  i 
])laintiff  from  the  defendant  the  sura  of  [fifteen  ! 
the  amount  of  cash  so  borrowed,  for  which  plaini 
of  the  defendant,  of  whieh  the  following  is  a  co 
copy]  upon  which  the  sum  of  dollars  of  inl 

to  this  date.''* 

[For   loan   of   credit    by  assuming   payment 

assumed  the  payment  of  the  sum  of  dollar 

,  on  the  day  of  ,  19     ,  bj 

dollars,  made  by  me,  payable  to  the  order 

said  Bank,  dated  the  day  of 

dorsed  by  the  said  M.  N.  and  one  O.  P.,  was  pai( 


Supp.    5^7.      Variances    held    imma-  of   the    various    ] 

t^rial :    Robinson  V.  llawlev.  45  App.  the  principal  fror 

Div.  287,  01  N.  Y.  Snpp.  138;   Fuller  if  any.    To  say  t 

r.  Straus,  44  App.  Div.  348,  GO  N.  Y.  fessed  is  "a  bah 

Supp.  717;  First  Nat.  Bank  r.  Carle-  sums  of  money  lo 

ton,  43  App,  Div.  6,  69  N.  Y.  Supp.  includes   interest 

635.  cient.     Wood  r. 

73  This  form  fs  sustained  by  John-  439. 

ston  V.  McAusland,  9  Abb.  Pr.  214.  76  Sustained   b] 

74  This  form  is  supported  by  Frost  N.  Y.  365,  2  Abl 
V.  Koon,  30  N.  Y.  428.  Mather  r.  Mather, 

7B  This  form  is  supported  by  Frost  N.  Y.  Supp.  973. 

V.  Koon,  30  N.  Y.  428;  but  it  is  de-  77  Sustained    bj 

sirable  to  state  the  amounts  and  dates  penter,  20  N.  T. 
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■  a  shorter  form.']  The  plaintiff  has  assumed  for  the  de- 
the  payment  of  the  sum  of  dollars,  due  from  de- 

^  M.  N.y  for  which  the  defendant  has  given  to  the  plain- 
)te  made  by  said  defendant  for  dollars,  payable 

ays  from  the  day  of  ,  19     ."^ 

foods  aoldJ]  The  plaintiff,  at  various  times  between  the 
ay  of  ,  19     ,   and  the  day  of  , 

Id  and  delivered  to  me  large  quantities  of  [here  indicate 
f  goods,  as,  meat,  or,  cloths,  trimmings,  and  other  fur- 
joods^]  of  the  aggregate  value  of  dollars ;  that  upon 

8  I  have  paid  only  the  sum  of  dollars  and  there  is 

ly  due  to  him  on  account  thereof,  a  balance  amounting  to 
hilars,  with  interest  thereon  from  the  day  of  , 

n  aceourU,']  The  plaintiff  lent  moneys  [or,  sold  and  de- 
iesignating  articles']  to  me,  at  various  times  within  the 
years,  as  per  the  schedule  annexed,*^  upon  which  there 
a  made  by  me  the  payments  indicated  in  said  schedule, 
3  is  now  due  [  dollars,  with  dollars  interest 

rom  the  day  of  19     ,  amounting  together 

lid  sum  of  dollars. 


ined  in  Ely  r.  Cook,  28 
2  Abb.  Ct.  App.  Dec.  14. 

a  general  statement  that 
[>od8,  wares^  and  merchan- 
18  to  have  been  held  enough 
1  r.  Finn,  2  Abb.  Ct.  App. 
the  decision  is  of  doubtful 
in  view  of  later  rulings. 
ij  r.  Glass,  20  App.  Div. 

Y.  Supp.  790. 

form  is  sustained  in  Xeus- 
Ceim,  24  N.  Y.  325;   Read 

28  N.  Y.  285;  Schoolcraft 
ra,  0  How.  Pr.  61 ;  Lyon  r. 
14  Abb.  Pr.  393;  and  Me- 
lon, 10  Abb.  Pr.  392.  But 
«  insufficient,  if  it  did  not 
in  what  period  the  gooda 
lished.      McKee    r.    Tyson 

It  is  well  settled  that  a 
ral  statement  of  indebted- 
oods  sold  is  not  sufficient, 
:h  it  were  sufficient  to  sus- 
Igment  in  an  action.     See 

Glass,  20  App.  Div.  200, 

Supp.  790;  Blackmer  v. 
I  App.  Div.  532,  47  N.  Y. 
\,    aTd,    154    N.    Y.    749; 


Moody  r.  Townsend,  3  Abb.  Pr.  375. 
Upon  the  other  hand,  it  is  not  essen< 
tial  to  furnish  all  the  minuteness  of 
detail  which  would  be  requisite  in  a 
bill  of  particulars.  Schoolcraft  v. 
Thompson,  9  How.  Pr.  61;  Davis  v. 
Morris,  21  Barb.  152;  Hoppock  r. 
Donaldson,  12  How.  Pr.  141 ;  Gandall 
t7.  Finn,  2  Abb.  Ct.  App.  Dec.  232. 

Merely  saying  goods  "  furnished  " 
or  "  delivered  "  was  held  in  Purdy  v. 
Upton,  10  How.  Pr.  494,  to  be  in- 
sufficient, because  the  creditors  have 
a  right  to  know  whether  defendant 
took  the  property  upon  a  contract  of 
sale,  and  became  liable  by  reason  of 
that  fact,  or  whether  he  took  it  upon 
some  other  contract  and  became  liable 
upon  some  other  fact. 

It  is  not  necessary  to  state  that  the 
price  was  not  paid,  or  that  it  is  justly 
due  or  to  become  due.  Lanning  r. 
Carpenter.  20  N.  Y.  447. 

81  Set  forth  the  items  and  dates, 
and  the  amounts  if  loans,  or  values 
if  merchandise.  Sustained  by  Cle- 
ments V,  Gerow,  1  Abb.  Ct.  App.  Dec. 
370,  where  it  was  held  that  omission 
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[Account  stated:]   That  between  ,  11 

19  ,  the  plaintiff  loaned  and  advanced  to  me  d 
Biuns  of  money  which  I  agreed  to  repay  thera  v 
also  did  and  performed  work,  labor,  and  services 
merchandise  for  mo  upon  conunission  and  guai 
counts  of  the  same;  on  ,19     ,1  had  i 

accounts  with  said  plaintiff  concerning  all  the  sai 
by  it  was  found  that  I  was  justly  indebted  to  h 
dollars,  which  sum  he  thereupon  demand 
which  amount  I  acrreed  to  pay  to  him;  no  part, 
sum  has  been  paid,  and  there  is  still  due  and  o\ 
me  the  full  and  trne  siun  of  dollars,  with  i 

,  19     .^ 

[For  purcliafie  money  of  lands.']  On  the 
19     ,  at  ,  the  plaintiff  sold  and  conveyer 

land  in  the  town  of  ,  county  of  , 

known  as  follows:  [very  brief  description]  f< 
promised  to  pay  him  said  dollars,  no  part  < 

paid  and  the  whole  thereof  is  justly  due  and  ow 

[On  a  promissory  note.]  On  a  promissory  not 
said  plaintiff  [or,  to  M.  X.,  and  transferred  to  a 
said  plaintiff]  dated  on  the  day  of 

on  ,  19     ,  for  dollars,  that  amou 

inir  been  lent  me  by  said  ,  and  upon  whi 

is  diis  day  due  the  smn  of  dollars.^ 

[ a  f idler  form.]   On  the         day  of 

,  I  made  and  delivered  to  the  plainti 
note  [or,  my  acceptance  of  a  bill  of  exchange], 
lowing  is  a  copy:  [give  copy,  and  state  the  indeh 
note  tras  given,  e.  g.,  thits]   The  consideration 
acceptance]  was  a  loan  of  dollars  made  b 

me,  on  tho  day  of  j  1^     >  at 

I  then  and  there  promised  to  repay,  with  interes 

to  annox  the  schedule  was  not  fatal.  and 'if  for  a  spec 

Doubtful    validity,    under    later    de-  for  instance,  tlui 

cisions  if  schedule  omitted.    See  Wood  me    by    said    pli 

r.  Mitchell.  117  N.  Y.  439.  business  as  a  n: 

82Suf»tnined   in   Critten  v.  Vreden-  money  paid  by  i 

beri?h,  If)!  N.  Y.  636.  on  the  real  cstat 

ss  Adapted      from      Anderson      v.  in  the  town  of 

Phutts,   114  App.   Div.  308;   Lanning  lars  interest,  dm 

r.  Carpenter,  20  X.  Y.  447,  and  Fre-  of  this  judprment 

liirh  V.  Brink.  22  N.  Y.  418.    If  practi-  to  the  sum  of 

cable,  state  when  lent,  and  the  sum ;  r.  Acker,  1  Abb. 
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lereafter  \_or,  on  demand],  and  to  secure  the  payment  of 
n  said  note  lor,  acceptance]  was  given.^ 

ante,  defendant  the  payee.']  That  said  note  was  duly  dis- 
y  the  plaintiff,  and  the  proceeds  thereof  paid  to  and  re- 
me ;  that  said  note  was  not  paid  at  its  due  date,  and  was 
jsted  by  said  plaintiff  and  I  was  given  due  notice  thereof; 
note  remains  wholly  impaid  and  there  is  due  from  me 
ff  thereon  the  sum  of  dollars,®^ 

ime;  plaintiff  a  transferee  of  note.]  That  prior  to  , 

ras  indebted  to  M.  N.  for  money  loaned  to  me  by  him, 
iterest  accrued  thereon ;  that  on  said  date  the  amount  due 
jted  and  fixed  between  us  at  the  sum  of  dollars, 

I  gave  my  note  to  said  M.  N.,  bearing  date  on  said  day, 
3le  to  the  order  of  said  M.  N.  months  after  date, 

rest.  A  copy  of  said  note  is  as  follows:  [copy].  That 
le  date  of  this  confession  of  judgment  said  note  has  been, 
received,  transferred  by  said  M.  N.  to  the  above-named 
who  is  the  owner  and  holder  thereof.     That  no  part  of 

or  the  sum  due  thereon,  or  accrued  interest,  has  been 
le,  and  the  whole  amount  thereof,  to-wit,  dollars 

and  accrued  interest  is  due  and  owing  by  me.^ 

bond.]  On  or  about  the  day  of  ,  19     ,  I 

le  plaintiff  my  bond,  dated  on  that  day,  in  the  sum  of 
liars,  to  secure  the  said  sum  of  dollars  which  was 

e  of  purchase-money  for  certain  mill  property,  in 
wn  of  ,  conveyed  by  him  to  me.^ 


)rvices  of  an  attorney.]  On  or  about  the 


day  of 


19  ,  the  plaintiff,  being  an  attorney-at-law,  was  re- 
me  to  sue  \_or,  to  defend  a  suit  brought  by]  one  M.  N., 
en  the  day  of  >  19     >  ai^d  the  day 

,19  ,  plaintiff  rendered  professional  services  to  me 
?tion^   {indicating,  if  convenient,  what  judgment  was 


ession  of  judgment  on  a 
note  is  not  enough  with- 
the  facts  constituting  its 
Q,  and  the  consideration 
Med,  if  practicable,  with 
tail  which  would  be  desir- 
I  of  a  confession  of  judg- 
%e  original  consideration, 
s  been  given.  Chappel  V. 
1  N.  Y.  215;  Moody  v. 
\  Abb.  Pr.  375. 
i  from  First  Nat.  Bank  r. 


Carleton,  43  App.  Div.  6,  69  N.  Y. 
Supp.  635. 

86  From  Wild  v.  Porter,  22  App. 
Div.  179,  47  N.  Y.  Supp.  1036,  59  App. 
Div.  350,  69  N.  Y.  Supp.  839,  aff'd, 
173  N.  Y.  614. 

87  Sustained  by  McDowell  v.  Dan- 
iels, 38  Barb.  14*3. 

88  Sustained  by  Stebbins  v.  East 
Society  of  M.  E.  Church,  12  How.  Pr. 
410. 


606  ABB0TT*8   PKACTICE   Ain>   FORMS. 

recovered,   if  any,   and   where  docketedly  whic 

reasonably  worth  dollars,  interest  whereor 

dollars,  and  upon  which  I  have  made  no  ] 

[For  balance  due  on  judgnient.'\  There  is  a  bale 
on  three  several  judgments  in  the  Supreme  C( 
plaintiff  against  me,  which  judgments  were  do 
19     ,  and  were  obtained  upon  notes  discounted 
Bank,  of  county,  for  the  defendants,  an 

to  me.®* 

[For  debt  not  yet  due, — As  above  and  staling 
due,  adding:]  And  this  confession  of  judgment  i 
the  plaintiff  in  case  of  nonpayment  of  the  said  su 

[On  the  contingent  liability  to  an  accommod 
A  note  made  by  mo  for  dollars,  payable  at 

bank],  and  bearing  date  on  or  about  the  c 

19     ,  and  due  on  or  about  the  day  of 

indorsed  by  the  plaintiff  before  its  maturity  for  n 
by  me  negotiated  to  M.  N.,  of  •*]. 

[The  same  —  of  a  draft,']  My  draft  upon  [nam 
the  city  of  ,  dated  the  day  of 

able  at  sixty  days  from  date,  for  dollars, 

said  A.  B.  [the  plaintiff]  as  my  surety  and  for 

[ of  an  acceptance,]  On  the  day  of 

at  ,  the  plaintiff  accepted  a  bill  of  excl 

dollars,  made  by  me,  dated  the  day  of 

payable  days  after  the  date  thereof,  to 

then  and  there  delivered  said  acceptance  to  me  to 
benefit* 

[On  the  day  of  ,  19     ,  I  procu 

ance  to  be  discounted  by  one  M.  X.,  who  paid  n 
deducting  legal  interest  thereon  for  the  time  th^ 
had  to  run.^ 

80  Sustained     by     Union     Bank     V,  M  This    paragra 

Bush,  36  N.  Y.  631,  037.  serted  when  the  m 

00  In  support  of  such  a  confession,  negotiated.  It  is 
see  Truscott  r.  Kinpr,  0  N.  Y.  147;  ever,  that  a  note 
Arkernian  v.  Ilunsicker,  85  N.  Y.  43,  modation  should 
30  Am.  Rpp.  621.  value,  in  order  to 

01  This  form  is  sustained  by  Healy  liability  on  which 
V.  Preston,  14  How.  Pr.  20.  confessed.    Healy 

02  See  note  04    (helow).  Pr.  20. 

03  This  form  is  sustained  by  Dow  V, 
Platner,  16  N.  Y.  562. 
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rtfession  is  by  a  married  woman.']^^  Said  debt  was  con- 
y  me  for  the  benefit  of  my  separate  estate,  which  said 
ttsisting  of  [briefly  indicating  if],  belonged  to  me  a  J  the 
esaid  [or,  said  debt  was  contracted  by  me  in  the  course 
ide  or  business  of  —  milliner  —  which  said  trade  or  busi- 
carried  on  by  me  at  ,  at  the  times  aforesaid,  on 

md  separate  account]. 
]  [Signature  o/],  Defendant. 

FORM  No.  349. 
yerificAtion  of  confession  of  ]udgment.os 

being  duly  sworn,  says,  that  he  is  the  defendant  named 
aking  the  above  confession,  and  that  the  matters  of  fact 
3t  forth  are  true. 

;.]  "  [Signature.] 

FOSM  No.  350. 

sment  of  costs  and  disbursements  on  confessing  judgmentMa 
in  Form  No.  348  (above).] 

dlowed  by  §  1275  of  Code  of  Civ.  Pro $15  00 

entering  judgment 

rita 

ripts  and  filing ♦ 

e 

Ps  fees  on.execution 

iction ' 


$ 
FOSM  No.  351. 

Affidavit  to  disbursements. 

Is  enough  when  affidavit  is  subjoined  to  above  statement.] 
being  duly  sworn,  says,  he  is  [the  managing  clerk  in  the 
the  attorney  for  the  plaintiff  above-named  ;  and,  that  the 

nents  above-mentioned  have  been  made  herein,  or  will  be 

ly  made  or  incurred  herein,  as  he  verily  believes. 

f.]  [Signature.] 

ttatement  is  no  longer  neces-  facts  stated  to  be  true/'     Ingram  v. 

few  York  since  the  amend*  Robbins,  33  N.  Y.  409. 

B97  (L.  1897,  chap.  38),  to  An  omission  of  verification  is  not  a 

the  Code.  jurisdictional  defect,  but  renders  the 

statonent  must  be  verified  judgment  voidable  bv  creditors.    Teel 

th  of  the  defendant,  to  the  v.  Yost,  128  N.  Y.  387. 

;  the  matters  of  fact  therein  ooa  The  costs  need  not  be  made  a 

are  true."    Code  Civ.  Pro.,  part  of  the  confession;  but  so  doing 

ast   clause.     Insufficient  to  will  not  affect  its  validity.    Anderson 

t    defendant    "believes    the  r.  Shutts,  114  App.  Div.  308. 
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FOim  Ho.  352. 
Jndgiiieiit  oa  coiifeMum.0T 

[Title  as  in  Form  No,  348  {above). '\ 

On  filing  the  statement  and  confession  of  Y 
herein,  verified  the  day  of  ,  19 

of  O.  P-,  attorney  for  the  plaintiff,  it  is  adjud 
tiff,  A.  B*,  recover  of  the  defendant,  Y.  Z., 
with  dollars  eosta  and  diBbursements  as 

in  all  to  dollars. 

Judgment  this  day  of  ,  19 

[Signc 


9f  \t  the  d«bt  for  which  the  judg- 
ment ifl  rendered  ti  not  *ll  due,  exeeu- 


tioB  thereon  m 
gum  due.    Codfl 
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FOBMS. 

(353)  statement  of  facts  agreed  for 

submission. 

(354)  Verification  of  agreed   state- 

ment of  facts. 

(355)  Judgment    on    agreed    state- 

ment of  facts. 


ARTICLE  II. 

:iSSION    OF    CONTROVEKSY    ON    AgREED    STATEMENT    OF 

Facts.®^* 
'  of  the  court.  10.  Amending, 

ns  affecting  election, 
ission  pending  an  action, 

tatement, —  facts. 

actionable  controversy. 

cation. 

practice. 

udgment. 

wer  of  the  court, 1 — A  court  of  general  jurisdiction  has 
n  any  case  of  which  it  might  take  cognizance  upon  coin- 
process,  to  act  upon  a  voluntary  appearance  and  admission 
by  the  parties  if  they  are  of  full  age  and  competency, 
visions  of  the  statutes  regulate  the  exercise  of  this  power ; 
L  where  such  statutes  designate  the  proceeding  as  not  being 
►n,  as  the  former  New  York  Code  did,**®  the  court  have 
>  treat  it  as  an  action,  and  an  appellate  court  may  review 
^ent  accordingly;  and  it  is  the  better  opinion  that  it 
>e  regarded  as  an  action  so  far  as  concerns  the  proceedings 
a  judgment  on  the  facts  presented,  and  the  enforcement  or 
)f  the  jud^ent.^ 

masons  affecting  election.'] — By  such  a  submission  the 
may  go  direct  to  the  Appellate  Division  of  the  Supreme 
1  the  first  instance ;  but  they  waive  the  right  to  an  attach- 
rrest  or  temporary  injunction ;  and  to  any  further  proofs, 
?rence ;  the  right  of  amendment  is  not  so  freely  allowed  as 
Iversary  action ;  and  the  costs  are  always  discretionary,  and 
iwable  for  any  proceedings  before  notice  of  trial.^  In 
spects,  all  proceedings  proper  in  actions  for  the  same  re- 
available.* 

\  article  relates  only  to  a  submission  without  action.    If.  after  action 

the  parties  submit  their  rights  upon  an  agreed  state  of  facts,  an  ordi- 

ulation  will  suflBce.     See  Stifulations,  Vol.  II. 

.  Code  Civ.  Pro.,  $  372,  superseded  by  Code  Civ.  Pro.,  §  1280,  wherein 

dded  that  the  controversy  becomes  an  action  after  the  filing  of  the 

n. 

ich  fj,  JEina,  Company,  8  Wall.  491  (where  it  was  held  that  although 

d  by  the  Code  as  a  submission  toithout  action^  the  proceeding,  though 

my  compulsory  process,  is,  when  once  set  in  motion,  for  all  purposes 

lination  and  review  an  action  or  suit,  and  is  so  treated). 

re,  however,  Lang  v.  Ropke,  1  Duer,  701    (where  stress  was  laid  on^ 

that  the  proceeding  was  not  then  an  action). 

Code  Civ.  Pro.,  ft  1281. 
.  Code  Civ.  Pro.,  ft  1280.     As  to  new  trial  in  ejectment,  compare 
lopke,  1  Duer,  701,  with  Id.,  ftft  1524-1526. 
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3.  Submission  pending  an  adion.'\ —  If  the  p 
llie  controversy  iii  a  pending  action,  the  court 
nient ;  but  meanwhile  tlie  submission  should  be 
discontinuance  of  the  action  if  it  be  in  another  < 
proceedings  are  in  the  same  court,  the  submissic 
of  the  action,  and  judgment  on  the  submission  v 
tinuance  of  the  action.^  In  either  case  judgme 
sion  may  be  interposed  to  bar  further  proceeding 

4.  Parties.^ — All  persons  whose  presence  w* 
as  parties  in  an  action  for  the  same  purpose  must 
ment  of  submission  or  it  must  be  dismissed.*  II 
petont  by  reason  of  infancy  or  mental  disability 
mission.* 

A  public  officer,  or  receiver,  or  trustee,  sine 
extent  power  to  admit  facts  for  the  purposes  oJ 
same  extent  power  to  agree  on  a  case ;  •  but  a  ti 
ask  leave,  either  in  the  submission,  or  previous  1 
the  certainty  of  the  facts  —  as  in  case  of  subra 
struetion  of  a  will  —  renders  it  superfluous  to  d< 

5.  The  sfafement, —  faets,'] — All  facts  necess 
court  to  render  tlie  judgment  must  be  agreed  up 
must  agree  on  the  facts ;  it  is  not  en^^ugh  to  agree 
On  the  other  hand,  however,  a  statement,  thougl 

8  Dictum  in  Van  Sickle  r.  Vnn  Sickle,  8  Row.  Pr.  265 

4  Kennedy  r.  Mayor,  etc.,  of  N.  Y.,  79  N.  Y.  361    (rei; 

dismissing  proceeciinprs,  because,  in  a  controversy  betweei 

two  claiinants  to  tlie  salary  of  the  same  office,  the  other  cl 

So  in  City  of  BiifTalo  r/Mackay,  15  Hun,  204,  where  tl 

depended   on   the   present  title  to  the  office,   the   proceec 

because   the   people   were    not   a   party,   but   the   court 

expressed  its  opinion  on  the  rights  of  the  claimant  befon 

8.  P.,  Union  Natl.  Bank  r.  Kupper,  63  N.  Y.  617.     (Coi 

Schreyer  v.  Arendt,  83  App.  Div.  335,  82  N.  Y.  Supp.  11 

6  The  puardian  of  an  infant  has  no  power  to  enter  into 
infant.  Couphlin  V.  Fay,  68  Hun,  521,  22  N.  Y.  Supp.  1( 
4  Lans.  213. 

e  In  Warinp  r.  O'Xeill,  15  Hun,  105,  the  court  noticed  tl 
was  not  raised  by  either  party,  decided  the  case  without  d 

7  Am.  Box  Maoh.  Co.  r.  Zentpraf,  45  App.  Div.  522, 
7  Anno.  Cas.   182:  Kneller  v.  Lang,  137  N.  Y.  589. 

»  Suydam  r.  Williamson,  20  How.  U.  S.  427;  Glenn  r. 
Berran  f.  Curtis,  81  App.  Div.  91.  80  N.  Y.  Supp.  929;  Cli 
612  (rcv'g  67  Barb.  416,  and  dismissing  the  proceedings, 
sion  which  was  of  the  question  whether  a  conveyance 
against  creditors,  did  not  agree  on  the  intent  with  which 
that  to  he  inferred  from  the  circumstances  agreed  on,  ti 
which  the  statute  makes  intent  a  question  of  jfact). 
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law,  may  be  held  conclusive  on  the  party  as  limiting  the 
ad  on.®  It  must  not  provide  for  any  judgment  different 
t  the  law  would  pronounce  on  the  facts,  but  must  leave 
free  to  award  whatever  judgment  is  proper. ^^  Hence 
►rm  of  stating  facts  and  propounding  questions,  with  a 
1  for  judgment  to  one  effect  or  another,  according  as  the 
may  be  answered,  is  not  now  appropriate.^^  It  may, 
Jtate  what  relief  each  party  demands.  If  it  fails  to  do 
3rely  propounds  questions  to  be  answered,  it  may  be  dis- 


f  actionable  controversy.^ —  It  is  not  enough  to  st^te  a 
y,  but  the  submission  must  show  a  cause  of  action,  that 
a  difference  of  such  a  nature  and  so  asserted  that  an 
lid  lie  at  once.^'  Hence  all  formalities  of  demand,  etc., 
uld  be  necessary  before  suit,  must  be  included  in  the 

fication,'] — The  statutory  aflBdavit  verifying  the  state- 
jsential." 


r.  Irwin,  56  N.  Y.  486  (aflf'g  4  Daly,  385,  where  a  statement  in 
ion  that  when  said  highway  shaU  have  been  closed  by  law  the  title 
to  A.,  was  held  to  be,  for  the  purposes  of  the  submission,  an  agree- 
act,  and  to  leave  only  the  question  whether  the  other  facts  consti- 
sing  by  law). 

r.  Squires,  60  N.  Y.  191,  dismissing  proceedings,  because,  on  facts 
d  call  for  specific  performance,  it  was  agreed  that  judgment  for 
lief  should  be  rendered  instead. 

hsLH  r.  Ray,  71  N.  C.  165;  Wood  v.  Squires   (above). 
le  English  practice,  and   perhaps  elsewhere,   the   agreement  may 

ascertaining  the  sum  recoverable,  if  any,  by  specifying  it,  or  by 

the  court  to  ascertain  it,  or  direct  in  what  manner,  as  by  reference 
e,  it  shall  be  ascertained. 

Y.  Code  Civ.  Pro.,  S  1223,  as  the  agreement  may  fix  the  amount 
damages  as  a  matter  of  fact,  subject  to  the  determination  of  all 
f  law,  it  is  unnecessary  to  stipulate  for  a  reference  or  a  writ  of 

!/.  Squires  (above) ;  Williams  v.  City  of  Rochester,  2  Lans.  169. 
V.  Mutual  Endowment,  etc.,  Assoc,  of  Bath,  92  N.  Y.  622.  Here 
>nt  was  that  the  corporation  defendant  had  issued  certain  certifi- 
he  plaintiff  insisted  that  they  had  no  right  to  do  so.  Held,  that  as 
10  statement  that  the  defendant  asserted  such  right  at  the  time  the 
was  made,  or  did  not  yield  to  the  claim  of  the  plaintiffs,  the  ques- 
r  as  appeared,  might  be  a  mere  abstract  one  not  involving  any 
iretice  or  controversy.  See,  also,  Judson  v.  Flushing  Jockey  Club, 
«,  36  N.  Y.  Supp.  126;  Beers  v.  N.  Y.  Life  Ins.  Co.,  66  Hun,  75, 
iipp.  788;  Kelley  v.  Hogan,  69  App.  Div.  251,  74  N.  Y.  Supp.  682; 
ly,  31  App.  Div.  535,  52  N.  Y.  Supp.  33. 

5  €.  City  of  Council  Bluffs,  62  Iowa,  450;  a.  c,  17  N.  W.  Rep.  668. 
ay:    **  The  object  of  the  statute  is  to  withhold  from  the  considera- 
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Verification  bj  an  iEidiviilital  party  is  desirj 
ta  beiw*?cn  corptiratioui,  an  iMctiT  who  might  v 
may  vvniy  here  as  a  party* 

If  then)  is  a  aatural  pernan  eapable  of  verify  it 
ticiitioD  by  atUimey  is  liot  allowable,*^ 

8*  7'he  prociice.] — The  submission  is  ati  euu 

The  subniiivsion,  acknowleclgnxent  or  proof,  ai 

the  Appellato  IHvision,  are  to  be  printed  and  £i 

Ijffi'^  and  th€!  cause  i*  to  ho  put  on  the  calendar 

No  decision  is  necefisary.** 

8.  The  judgfnentSI — The  court  should  ^ant 
appropriate,  whetlier  ]i*i^al  or  equitable;*®  sine 
of  \^99  to  S  12R1  an  injunction  may  be  granti 

The  aiibmisaion  should  stipulate  that  a  j 
directed;  and  B\m  whnt  its  nature  shall  l>e  fn  v 
five  contentions  of  ihe  parties.^*  It  has  been  h 
relief  as  is  asked  for  in  the  submission  may  be 

Under  the  New  York  stiitute^  the  court  has 
computation,  or  direct  a  reference  or  writ  of  ii 

f  foti  of  the  courts  rU  cA»ei  wherein  hdaI  mtereets  of  pn 
And  to  prevent  ilecisionfl  b^lnsf  ilfinunded  w1i«re  tbere  ar 
ftnd  ctAimR.  Did  not  the  statute  &□  provide^  decUiooi 
purtt&i  whose  iniorc^t^  are  one  way  vtsich  would  be  ton 
raJib  cout<?at  nccesaary  to  ft  correc^t  deebion  ^►f  ^^tT  nn^^t 
iiiiid  pftrti^  might  ohUin  deciBJons  upon  qu*  li 

tiv«t  of  D3«re  €unoiit.v,  where  do  roAl  cunfUrt  i;  Hj 

S.  r..  Wood  V.  Sfiuires,  M  N,  Y.  191;  Troy  Wji^te  Mf| 
Huti,  52ft,  ffl  N.  v.  8*ipp,  mo.  It  iJi  a  eoWt^fuipt  of  ct>t 
knowTRf^ty  nubitiit  a  fietitiotts  coniroveny.  Re  AttoTw 
42  N.  V,  8upp.  2flS. 

i»  BTooin field  r*  K^tchnin,  fl5  N.  Y*  (WSJ ;  b.  c,  inor#  f 
(Br«*wne)  407, 

HSw  p.  It  of  tMs  volntnc^  OTlftir  r.  Hate,  25  Miec,  S 
nfT'd,  35  App.  Div.  7T,  54  N.  Y.  Supp.  3^8, 

IT  [d,,  and  N:  Y.  Gen,  Rule  No.  41. 

iSMcMentxmv  r.  White»  115  CaL  339. 

19  Graven  r.  TBrjukerholf,  4  Hun,  3Q5. 

20  Awnriiit*  Alumni  r.  Cen,  Theo.  Sem,»  l<53  N.  Y,  41* 
^  Mnrnhnll   f,    Hayward,   67   App.   Div,   137,   73   N. 

irrefulur  to  provide  the  charaeter  of  judgment  for  plali 
wf»»  '*  th**  pnrtiea  »hnl)  h^  left  la  their  present  <^ond 
Strhrtseder,  fiO  App.  Div,  457.  09  N.  Y.  Supp.  8i3, 

2S  See  Davin  r.  D?ivin,  105  App,  DIf.  580,  tM  K.  Y. 
i!.  MaTon  4!J  Huti,  5^*9. 

ai  N,  Y.  Code  CiT.  Pro.,  $  1215,  made  apptii^hle  by  | 
of  9  1230. 
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jr  the  judgment  into  eflFect,  though  it  will  not  do  so  for  the 
3  of  ascertaining  any  fact  necessary  to  enable  it  to  render 
and  effective  judgment,  for  all  such  facts  should  be  stated 
submission.  « 

I  are  discretionary  but  may  be  waived  by  the  parties  by  an 
provision  in  the  submission.^    A  trial  fee  is  taxable,^*  but 
Ltional  allowance  can  be  granted.^ 

Amending.'\ — The  court  has  power  to  allow  the  filing  of 
ltional  statement  or  amended  statement  which  the  parties 
n"eed  upon,^  or  to  allow  the  submission  to  be  revoked  or 
iwn  by  either  party  if  it  be  shown  that  an  erroneous  ad- 
has  been  inadvertently  made,  and  satisfactory  excuse  be 
tiated.^  In  such  case,  however,  the  fact  that  the  party  has 
ad©  such  admission  will  be  competent  evidence  against  him 
r  litigation,  subject,  however,  to  explanation  by  him,  unless 
cement  of  submission  expressly  confines  the  admission  to 
poses  of  the  agreement, 

the  court  have  not  power  to  modify  the  agreement,  either 
TiTig  an  allegation  to  be  inserted  oi  to  be  withdrawn,  with- 
sent  of  both  parties.^ 

Eat.  Corp.  v.  Harper,  174  N.  Y.  123;  N.  Y.  Code  Civ.  Pro.,  S  1281. 
son  V.  Mutual  Ins.  Co.,  3  Duer,  683. 
)le  r.  Fitchburg  R.  Co.,  133  N.  Y.  230. 
f.  Code  Civ.  Pro.,  §  1281 ;  and  this  power  exists  independent  of  the 

S*«  Dept.  of  BldgB.  V.  Field,  9  App.  Div.  600. 

ricter  rule  was  laid  down  in  Lang  r.  Kopke,  1  Duer,  701,  where  it 

by  high  authority  that  an  action  for  relief  was  necessary.  But  tbis 
:ioiiary.  See  Union  Bank  v.  Bush,  36  N.  Y.  631,  636,  where,  on  the 
of  amending  a  confession  of  judgment,  the  court  well  say:  **A  motion 

f^iimmary  appeal  to  the  equitable  powers  of  the  court,  and  is  eyery- 
^nted  as  a  summary  and  simple  substitute  for  an  action  in  equity  '* 
'hichester  v,  Cande,  3  Cow.  39,  note]\  and  see  pp.  000-000  of  this 

ing  V,  Irwin,  5  Daly,  383 ;  Kingsland  v.  Mayor,  42  Hun,  699. 


I  it     '  ^1  ,Frm- 
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FORK  Ho.  353. 
SUtement  of  facti  igre^d  for  tobmifli 

Ap|>eIIate  DiFiaic 


New  York  Supreme  Court 


[Names  of  aW^  the]  plaintiffs 
against 
lName»  of  all^  the]  defradmntft. 


1 


Submia 
veray  i 
1281  ( 
Civil  P 


Thi^  ttbovonamed  partiea  being  of  full  age,  fi 
this  action  and  ^ubmiidion  only,^  hereby  agree  i 
faetjj  upon  whicb  the  controversy  between  th 
hereby  submit  the  aam^  to  thifl  eoiirt  for  deeis 
fully  and  completely  all  the  fads  relating  to  tf\ 
eluding  as  well  all  inferences  which  th**  court  j^h 
fach.r 

I*Iaintiff  claims  that  upon  the  foregoing  fact 
[state  claim^y  whieb  defendant  denies  and  elai 
claim,] 

The  eonfroversy  hereby  fitibniitted  for  decisioi] 
upon  the  foregoing  factB  the  plaintiff  in  enti 
[specifying  if  untk  certainty]^  or  whether  the 
titleil  to  judgment  [sperifying  ti-]** 

Tlio  parties  agree  that  the  court  shall  render 
ehall  be  proper  on  the  above  faets,  [but  such 
without  costs,] 

[Date,^  [Sigfmturcs 

Attorney  for  plaintiff* 
Attorney  for  defendant 

lAchnofrlrdfjmfnf  a,*  iti  Form  No.  1,  p.  S,  or 
No,  0,  p,  5,  and  certified  when  nccessan/.] 


so  Br^,   generally,   par^irraptis   5-0, 

pp.  G  j  0-6 1 3  ( a hftve ),  fort  be  prmm - 
plea  relating  to  enrh  a  s^ibmiflHifin. 

ai  Any  other  court  of  record  (ex- 
eluding  probably  the  City  Court  of 
the  City  of  New  York)  that  would 
}mve  juriadietlon  of  an  action, 

33  A  U  muftt  be  named.  DiekeiiJioa 
i:.  Dk'kty,  U  N,  Y,  e02. 


33  For    the    At 

quaHficatioij,    tu 
T&iAJ.^  Lei  t  her 

34  See  paragn 

asSee  paragn 
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FORM  No.  354. 
Verification  of  agreed  statement  of  fact8.86 

] 

,  being  duly  sworn,  says  that  he  is  the  plaintiff  above 
that  the  controversy  mentioned  in  the  foregoing  case  and 
ig  upon  the  facts  stated  therein,  and  herewith  submitted 
ipreme  Court  of  the  State  of  New  York  for  decision  rhere- 
al,  and  the  submission  thereof  is  made  in  good  faith  for 
K)se  of  determining  the  rights  of  the  parties. 
<.]  \_Signature.] 

FORM  No.  355. 
irder  of  Appellate  Diyision  for  judgment  upon  submisaion. 

At  a  Term  of  the  Appellate  Division 
[etc.,  as  in  Form  94a,  p.  256.] 

.] 

B  agreed  between  the  parties  above  named,  and  duly  ex- 
nd  acknowledged  by  them  on  the  day  of  , 

ving  been  submitted  to  this  court; 

after  hearing  M.  N.,  of  counsel  for  the  said  plaintiff,  and 
)f  counsel  for  the  said  defendant,  and  due  deliberation 
)een  had  thereon,  it  is,  on  motion  of  C.  D.,  attorney  for 

lED  that  the  [plaintiff]  have  judgment  \_8tate  its  char- 
)gether  with  taxable  costs  and  disbursements. 

FORM  No.  356. 
Judgment  on  agreed  statement  of  fact8.87 
}  Court;  County. 

f  the  cause.'] 

e  agreed  between  the  parties  above-named,  duly  executed 
nowledged  on  the  day  of  ,   19     ,  having 

ly  submitted  to  the  Appellate  Division  of  the  Supreme 
)r  the  Department,  and  said  Appellate  Division 

luly  rendered  its  decision  thereon,  and  having  duly  ordered 
adged  that  the  [plaintiff]  have  relief  as  herein  directed, 
t  the  [plaintiff]   recover  of  the   [defendant]    its  taxablts 

one    of    the    parties    need  87 See  paragraph  9,  p.  613  {above), 

verification.    Code  Civ.  Pro., 
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eoeU  ftod  di&bursetne&Uj  snd  s&id  ccffte  and  dis 

been  duly  taxed  at  dalkrs^  now,  aiid  cm 

[or,  O.  K],  atlomey  for  laid  A,  B.  [or,  Y.  E,] 

It  ta  ADJCTOOED  [sfo^e  relie/  granted  as  in  ai 


» Tlie  rottrt  of  ApfMFftU  majr  modify      f.  Geii*  Ttieo. 
thp  judicmCTti  m  fruited  bj  the  Ajh      417* 
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ARTICLE  III. 
Ekfebbncb  of  Claim  against  Decedent.^ 


of  proceeding. 

ctioe. 

I. 

id  dUbursements. 

reement     to     refer     claim 

gainst   executors   and   ad- 

ainistrators. 

proval  of  the  surrogate,  to 

«  indorsed. 


(359)  Order   of   reference  of  claim 

against  decedent. 

(360)  Report   of   referee   on   claim 

against  decedent. 

(361)  Certificate      of      referee      on 

award  of  costs  to  claimant. 

(362)  Judgment     on     reference     of 

claim  against  decedent. 


ure  of  the  proceeding. 1 —  The  practice  as  to  presentation 
bas  been  already  stated.^    The  reference  is  under  special 

regulation,  and  the  statute  is  to  be  strictly  pursued; 

entry  of  the  order  of  reference  the  proceeding  becomes 
le  Court  action.** 

practice.'] —  Under  the  present  New  York  statute  the 

the  referee  respectively  have  in  general  the  same  power 
ons,**  including  the  power  to  permit  amendments  of  the 
Whatever  order  is  taken  in  the  proceedings  should  be  a 
er,  or  an  order  of  the  referee,  not  a  judge's  order;  and 

subpoena  is  taken  out,  it  is  well  to  take  also  the  referee's 

to  it. 

enses.'] — Any  existing  defense  is  available  to  the  personal 
itive,  including  the  statute  of  limitations ;  **  it  is  not 

n  against  the  executor  as  an  individual  cannot  be  referred  under 
.  Van  Slooten  v.  Dodge,  145  N.  Y.  327  (claimant's  property  wrong- 
leld);  Shorter  r.  Mackey,  13  App.  Div.  20,  43  N.  Y.  Supp.  112; 
illcock,  93  App.  Div.  688,  87  N.  Y.  Supp.  938  (funeral  exoenses). 
ent  recovered  against  the  decedent  cannot  be  referred.  Matter  of 
Misc.  362,  71  N.  Y.  Supp.  1034;  Matter  of  Wait,  39  Misc.  74, 
upp.  869.    Compare  Matter  of  Clarke,  57  App.  Div.  430,  68  N.  Y. 

516  of  this  volume.  The  statute  does  not  require  formal  presenta- 
im  before  consent  to  refer.  Merino  r.  Munoz,  99  App.  Div.  201, 
ipp.  985. 

iv.  Pro.,  \  2718,  as  amended  1893.  Honigbaum  v.  Jackson,  97  App. 
\  N.  Y.  Supp.  182;  Adams  v,  Olin,  78  Hun,  309,  29  N.  Y.  Supp.  131. 
:ode  av.  Pro.,  §  2718;  Hustis  v.  Aldridge,  144  N.  Y.  608. 
Lee,  86  Hun,  588,  33  N.  Y.  Supp.  115  (court  may  allow  amend- 
unsbury  v.  Sherwood,  53  App.  Div.  318,  65  N.  Y.  Supp.  676  (referee 
ly  allow  amendment  increasing  claim ) .  The  decisions  prior  to  the 
[ment  are  to  be  distinguished. 
\  V,  Steele,  82  App.  Div.  202,  81  N.  Y.  Supp.  737;  aflf'd,  177  N.  Y. 


^ 
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4 


even  necessary  that  the  specific  defense  b©  urged 

4*  Cods  and  disbunements.^ — The  pefsonal 
ffUeceAflfuI,  recovfTB  l^qbU  of  course.**  The  claimi 
may  only  be  allowed  costs  if  his  claim  has  been  p 
and  has*  l>ef>n  mirpasonably  resisted  or  m^Wteii 
entitle  the  o  I  aim  ant  to  tax  costs,  the  referee  niv 
exi^tenee  of  these  facta,** 

The  claimant,  if  sueeeasfnl,  reeoverg  his  J 
eourse,  and  without  a  eerti Rente  from  tlie  refen 

FORM  Wo.  057, 
Acr««ni«ot  ta  rtfcf  claim  ■gal&st  executors  ati4  i 

Memorandum  of  agreemetit  made  this  < 

19     f  by  and  betwt*en  A.  B.^  as  executor  of  the  la 

ment  of  [or,  as  adrainistTator  of  the  estate  of] 

,  deceased,  and  Y,  Z..  of  ,  witi 

Whereas  said  T.  Z.  ha»  presented  a  claim  to  m 
executor  [or,  administrator]  which  claim  is  at 
Iseiiinrj  forth  the  fftets  eonslituting  the  rlaim  m 
^or,  a  copy  of  wliirh  claim  ii*  hereto  annexed,^] 

And  whereas  said  ejceeutor  [or,  administrator^ 
tice  of  such  claim.*' 

*^  Id.     Tb«   r(*pr?ftciitiitivp  vill   not  \^  re^fitiT^d   to  disw 
■erving  nn  tin^wiT  or  hiU  of  parlicuZam,     Ruthc>rrord  r. 
32  N.  Y.  Supp,  Sm 

•«  Winne  r.  HiH»,  01  Hun,  SO,  m  N,  T.  Supp.  eS3*  Ada 
aoa.  20  N.  Y,  Siipp,  h"?L  Or  if  tbe  elnimiint  rncovcr*  U 
ptier**  r.  Lampherf,  54  A  pp.  Div,  17,  00  K.  Y,  Supp.  270, 

47  ffenninfr  r.  Millcf,  m  Ihin.  403.  ril  N.  Y.  Siipp.  S7S. 

48  Mutter  of  RmhK  47  App.  Dh%  ^X  02  N.  Y.  8upp.  4< 
mi  J  tie  fiopAFnte  from  his  report,  aiiiI  made  sub^^^iiii^ntl^  i 
erd  r.  De  Oraef,  20  Miac,  500,  61  N.  Y.  Supp.  fl5X  The  £ 
power  tn  review  the  referee'^  mwArd  of  eodta.  JeDkinaon 
T14,  5f»  N.  Y.  Supp.  548, 

^ttOsltome  r.  Park(»r,  65  App.  Div.  27f>,  72  N.  Y.  Snpp, 
Sherwood,  53  A  pp.  Div.  318,  U  N,  Y.  Supp,  aTfl;  Nilea 
312,  34  N.  Y.  Supp,  761. 


woTTw  d^eement  to  refer  serves 
the  purtwisi?  upon  the  reference*  of  the 
eomplnint  in  nn  action,  nnd  muNt 
I'tnto  the  cnu«e  of  a(*tion  suHidently 
for  thj«  pijrpo*©.  Woodtti  t\  Barley, 
13  Wend,  452;  Town  send  r.  Th«  N.  Y. 
Life  Tn*i.  Co..  4  Ci\\  Pro>  SOS;  mem, 
s.  c*,  94  N.  Y.  656, 


1^1  Se«  t\€*ie  45,  i 
Ail  hough  h9  *'9 
n  set-off  or  eoani 
tent  nree*H*iirv 
miind  of  the  r ' 
sUfh  n  refrren*>r  r 
judgment  on  hU  i 
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hereby  agreed  between  said  A.  B.  as  such  executor  \_or, 
strator]  and  said  Y.  Z.  that  the  matter  in  controversy  be 
i  to  l^names  and  residences  of  one  or  three  referees^  y  as 
I  \^or,  as  sole  referee,*^—  or,  to  a  referee  to  be  appointed  by 
rogate"]  to  hear  and  determine  the  same. 

y  add  stipulations,  if  desired,  as  to  place  of  hearing,  the 
of  testimony,^  etc.l 

e.]  ^Signatures.'] 

[^AchnowledgmenW] 

FORM  No.  358. 
Approval  of  the  sttrrogate,  to  be  indorsed.!^ 

surrogate  of  the  county  of  hereby  approves  of  the 

s]  within  named  as  referee  [s]  under  the  within  agreement. 
'€.]  [^Signature]  y 

Surrogate. 
FORM  No.  359. 

Order  of  reference  of  claim  against  decedent^ 

le  Court;  County  of 
of  cause,] 

1  reading  and  filing  the  annexed  agreement  between  A.  B., 
utor  of  the  last  will  [or,  administrator  of  tlie  estate  —  or, 
strator  with  the  will  annexed]  of  M.  N.,  late  of  ,  de- 


er more  disinterested  persons 

named.      Code    Civ.    Pro., 

A  sole  referee  must  be  an 

.     N.  Y.  Gen.  Rules  No.  70. 

er  qualifications,  see  Refeb- 

d,  in  Tilney  v,  Clendenning, 
312,  that  the  surrogate  cannot 
lie  referee  where  the  parties 
t  agreed  on  one,  unless  they 
reed  to  accept  such  as  he  may 

KMitions  may  be  taken  as  in 
lary  action.  Paddock  v.  Kirk- 
2  N.  Y.  697. 

ules  of  evidence  and  the  bur- 
proof  are  the  same  as  in  an 
Skidmore  v.  Post,  32  Hun,  54. 
ile  the  surrogate  of  the 
of  decedent's  late  residence 
approve  the  agreement,  an 
tade  upon  the  approval  of  an- 
irrogate  is  not  a  nullity,  and 


any  objection  upon  such  ground  is 
waived  by  proceeding  to  a  trial  be- 
fore the  referee.  Montgomery  v.  Bur- 
gess, 92  Hun,  289,  36  N.  Y.  Supp.  711. 

WThis  order  should  be  entered  in 
the  office  of  the  clerk  of  the  Supreme 
Court  in  the  county  in  which  the  par- 
ties or  either  of  them  reside.  N.  Y. 
Code  Civ.  Pro.,  J  2718.  It  is  in  effect 
a  court  order,  though,  under  the  stat- 
ute, entered  by  the  clerk.  If  the 
agreement  to  refer  is  not  filed  and  an 
order  of  reference  entered,  the  court 
does  not  become  possessed  of  the 
cause.  Comstock  r.  Olmstead,  6  How. 
Pr.  77.  And  as  to  the  effect  of  fail- 
ure to  fully  comply  with  provisions 
of  the  statute,  see  Burnett  v,  Gould, 
27  Hun,  366. 

The  order  and  subsequent  proceed- 
ings should  be  entitled  as  in  an 
action. 


enmcA^  uid  Y.  Z.^  of  ,  dated  the 

19     ,  and  tk©  approi-ml  of  Hati,  J,  K.,  &r,^ 
coiiatT  of  ,  of  tfae  mfereo  [or^  ri 

iiaw,  mi  tnotion  of  O,  P.,  allomey    for    said 
[extjcuror]   [or,  Y.  Z.], 

OitDKKKP,  that  the  matter  in  controversy  set  i 
nicnl  [  or>  in  tbc*  st^iemont  of  the  eJaim  theretf 
the  aanie  in  hereW  refrm-d  tu  Inames  an  J 
to  hear  and  dptemiine  tbe  same       lAtM  *  ■ 
to  itlace  of  hearing^  notiet^  evidence,  ett^,  if  an 

Clerk  of  the  D., 

FORM  Ho,  seo. 

BtpoTt  of  fef«r«e  m  cUim  «£aifktt  ie< 

[TWIe  of  cowrf  (J«</  aiuse.] 

To  th©  Supreme  Court 

The  imdersi^inl,  appointed  by  this  court  as  i 
and  detennino  the  claim  of  A.  B,  against  the 
deceased^  by  order  dated  and  entered  on  the 
10  ,  having  first  taken  the  oath  of  office  he 
having  heard  and  considered  the  oil ei^t ions  j 
parties,  and  having  heard  J.  O.  H.,  Eiq.,  for 
W*  W.  G.,  Ef^q,.  for  tlie  execntors  [or,  admfi] 
to  tlie  court  as  follows:  f insert  fi Tiding ^^^  of  fa 
of  lam,  with  direction  as  to  j%idgmmd,  and  as  i€ 
twn.} 

FORM  No.  361. 

Ctrtlflcate  of  teferee  on  award  of  costa  to 

[Tilh  of  court  and  cam^^l 

This  is  to  cerlifv  tluit  the  plaintiff's  deman* 
presr*nted  to  the  defendant  [  exeeutor]  within  tl 
a  notice  published  as  preseribed  by  law  reqii 
present  their  elaiTn*?,  and  that  the  payment  thei 
ably  resisted  [and  neglected.] 

arSee  parngmph  4,  p.  fllS*  mpru^ 
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FORM  No.  362. 

Judgment  on  reference  of  claim  against  decedent.B8 

ourt  and  caiise.l 

m  of  the  above-named  A.  B.  against  the  estate  of  M. 
3d,  having  been  duly  presented  to  the  above-named  Y. 
icutor,  and  the  same  having  been  disputed  and  rejected 
id  by  consent  of  the  parties,  and  with  the  approval  of 
ate,  the  same  having  been  duly  referred  to  A.  A.  R., 
)le  referee,  to  hear  and  determine  the  matters  in  con- 
pursuant  to  the  statute,  and  said  referee  having  duly 
filed  his  report  thereon  directing  judgment  as  herein- 
ided,  and  having  also  certified  that  said  claimant  was 
costs,  and  the  costs  of  said  claimant  having  been  duly 
le  sum  of  dollars,  including  disbursements,  now, 

of  F.,  H.  &  S.,  attorneys  for  said  claimant, 
)JUDGED,  that  the  said  A.  B.  do  recover  of  the  said  Y. 
jutor  of  the  last  will  and  testament  of  the  said  M.  N., 
the  sum  of  dollars  so  found  due  by  the  referee, 

by  his  report,  and  dollars  interest  thereon  from 

to  the  date  of  this  judgment,  and  dollars  costs, 

;  in  the  whole  to  dollars,  to  be  levied  and  collected 

is,  chattels  and  credits  of  said  M.  N.,  deceased,  accord- 


y  to  revietv  is  as  in  an  aciion^l^ 


[ication  to  confirm  the  re- 
ssary  or  proper.  Jenkin- 
is,  27  Misc.  Eep.  714,  59 
548. 


WN.  Y.  Code  Civ.  Pro.,  §  2718, 
amended  1893. 
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ABTICLE  L 
StJMMo?rs  AKD  Notices  Co^^ectsu  Tw 


h  General  object  bii4  conU^iiU, 
i.  Purtka'  true  luinci  iii?cde4^ 

3.  — ^bbreviBtioiis  And  iDitialft. 

4.  ^~  reput«d  luune. 

II,  — smmed  wonuui. 

9.  — ofRclal  or  ipeciftl  «BpiBCity. 

T«  — uttknown  namn, 

5.  **•  unknovm  pcrsMsiu^ 
^  ^  pAFtner&hip, 

10.  — eorpofBtlou. 

lU  — A«socmtiOB  0r  joLnt-ttock  com^ 

12.  Tnfiinti, 

13,  Mode    of    objecting    to    error    in 


14.  I>pfceU  in  iH 
15*  Wniver. 
FoftHB, 
(365)   SiunmoD 
(aeO)  Notice  » 
wben 
nerved* 
d«man< 
(36T)   Indor^ii 

witliotj 

OdS)  J^oUoe  oi 

no  per 


1,  Oeneml  object  and  eontenU*} — ^The  object 
like  that  of  ilio  writ  at  common  law  and  tho  siih] 
to  give  to  each  <!eftTidaiit  unmistakable  notice  tii 
lio%v,  and  where. 

The  purposes  of  justice  require  that  it  shon 
form  him  of  tbe  court  where  trial  is  to  be  had 
those  who  sue  him^  and  of  those  who  are  sued  n^ 
him  or  give  him  the  meana  of  obtaining  infoi 


^^TluA  is  not  Inquired  under  all  ff^piietns.    Thus,  in  th 
in   pquHv.   sepfltftte  i*ubp<pnfls  maj  \m  taken,  excicpt  lu 
wif<r,  and  the  d**fenHrtnt  fn«y  be  left  to  n!^<^rtaJB  wh^  \ 
itom  the  plaintiff*!  pleading.    V,  B.  Eq.  Rule  12. 
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>f  the  charge,  and  of  what  he  must  do,  and  within  what 
avoid  a  default;  and  warn  him  that  judgmeYit  will  go 

him  if  he  makes  default     Lastly,  this  notice  must  be 

cated  by  a  proper  signature, 
general  requisites  are  common  to  all  process  for  the  com- 

?nt  of  an  action ;  and  the  courts  enforce  with  strictness  a 

ial  fulfillment  of  them. 

rties*  true  names  needed.'] — As  the  object  of  suing  is  to 
dgment  such  as  will  unquestionably  bind  defendant  and 
erty,  it  is  important  that  whatever  doubt  there  may  be 
e  true  name  of  a  party  defendant  should  be  discovered 
oved  as  soon  as  may  be.  Hence,  even  though  defendant 
arly  called  by  a  name  variant  from  his  true  name,  or  has 
\  the  contract  on  which  he  is  sued,  the  true  name  should 
'n  the  title  of  the  cause,  and  ordinarily  it  may  be  reserved 
;ations  in  the  complaint  to  explain,  and  the  evidence  at 

to  establish,  the  identity  of  person.  But  in  those  rare 
ere  a  person  is  known  by  two  different  names  to  such  an 
is,  for  instance,  where  record  title  exists  in  both  names) 
ke  it  important  that  the  judgment  itself  should  bear  both, 
i  be  designated  by  both,  as,  John  Doe,  otherwise  known 
rd  Roe ;  or,  Jane  Doe,  falsely  called  Jane  Roe.®* 

true  name  cannot  be  accurately  ascertained  at  the  outset, 
may  proceed  upon  such  information  as  he  has,  mindful, 

of  the  necessity  of  amending  if  there  be  any  discrepancy 
the  name  on  the  record  and  the  right  name, 
tvever,  the  real  defendant  was  fairly  apprised  by  the  sum- 
d  complaint,  or  other  papers,  served  upon  him  that  he  is 
ided  defendant,  a  mistake  in  the  name  does  not  deprive 
t  of  jurisdiction,  and  an  amendment  may  be  granted,  ex 
on  his  default,  substituting  the  correct  name.*^ 


(aacs  V.  Mintz,  16  Daly,  468,  12  N.  Y.  Supp.  276;  Anderson  v,  Horn, 
.  C.  476,  10  N.  Y.  Supp.  8. 

esant  r.  Weil,  167  N.  Y.  421  (foreclosure  of  mortgage  upon  property 
the  defendant  incorrectly  named  was  the  owner,  complaint  having 
<i  with  the  summons,  held,  that  an  error  in  naming  defendant  as 
(tockton  instead  of  Emma  J.  Stockton  did  not  deprive  the  court  of 
n,  and  an  amendment  after  default  was  properly  granted  ew  parte 
true  name.)  Holman  r.  Goslin,  6a  App.  Div.  204,  71  N.  Y.  Supp. 
idant's  name  spelled  **  Joslin  "  in  summons  and  complaint,  but  cor- 
led  in  order  of  arrest  served  at  same  timej  h^^ld,  that  jurisdiction 
nt  was  acquired. ) 
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3.  — ahhreviafions  and  iniiials.~\ — An  abbre 
name,  whieli  is  clear  and  unmistakable,  such  as 
will  nut  vitiate,^  but  is  extremfely  undesirable. 

Initials   are  not  suflicient  to  represent  the 
party,^  but  vrhere  one  is  used  the  defect  can  be 
ment  if  there  is  no  question  about  identity ;  and 
reprarded  if  it  be  clear  that  no  one  was  misled.®* 

The  middle  name  or  its  initial  is  not  vitally 
is  no  question  as  to  identity,^  but  is  import 
facilitate  identification. 

4.  —  reputed  name.'] — A  person,  whether  ha 
or  not,^^  may  acquire  a  nauie  by  repute,^  and 
sued  by  the  reputed  name,  subject  to  the  right  oj 
take  advantage  of  a  misnomer. 

5.  — married  icoman.  — A  married  womai 
indicated  in  the  summons.  Even  if  she  has  1 
should  bo  dosiiTuated  by  the  surname  acquired  bj 
slie  has  resumed  her  former  name,  or  has  acqui 
by   repute.* 

6.  — official  or  special  capacity,'] — Where  t 
sued  in  an  official,  or  qiiasi-  official  or  a  repres 
the  proper  addition  indicating  that  he  is  made 
capacity  should  be  inserted,  as  :  John  Doe,  as 
town  of  Doeville;  Joe  Doe,  as  executor  of  the 
Eoe.'^ 

The  word  as  in  this  connection  is  material,  b 


C3  Soe  Honry  r.  Armitarro,  12  L.  R.  (Q.  B.  Div.)  257,  6 

64  Shrrrod  r.  8hirlcy,  57  Ind.  13;  Webber  r.  Bolte.  51 
Rop.  2:u  ;  (8.  P.,  Frank  t?.  Levie,  6  Robt.  GOO.)  If  the  co 
the  initial  only  of  the  first  name,  the  party  may  be  bo  i 
Bank  v.  Williams,  9  N.  Y.  Civ.  Pro.  212. 

65  Cottlieb  i\  Alton  Grain  Co.,  87  App.  Div.  380,  84  N. 
181  X.  Y.  5G3;  Grant  f.  Birdsall,  48  N.  Y.  Super.  Ct.  42: 

60  But  if  an  error  in  this  respect  be  discovered,  it  is  bel 
variance  would  be  enoujcrh  to  prevent  the  usual  presumpti 
6T  As  in  the  case  of  a  bastard. 

68  12  Abb.  N.  C.  303;  Linton  f.  First  Nat.  Bank  of  Kitt 
804:  abst.  S.  c,  13  Repr.  4S7. 

69  12  Abb.  N.  C.  303;  Fondall  f?.  Goldsraid,  2  L.  R,  Pre 

70  For  this  rule  as  to  public  officer's  official  description, 
Pro.,  8  1929. 
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9  not  merely  so  described  for  the  purpose  of  ideatification, 
he  sues  or  is  sued  in  that  capacity,  and  that  judgment 
o  accordingly.^* 

sues  or  is  sued  both  in  his  own  right  and  officially,  the 
lid  be  indicated  as  thus :  ^^  John  Doe,  individually,  and 
tor  of  Richard  Roe."  ''^ 

rules  were  formerly  strictly  insisted  on,  but  the  omission 
Y  with  them  is  not  now  necessarily  fatal  to  the  claim  that 
y  is  named  either  individually  or  in  a  representative 
provided  that  the  complaint  is  served  and  the  capacity 
the  party  is  intended  to  sue  or  be  sued  is  clear  from  its 
is.''^  A  misdescription  in  this  respect  is  amendable.^*  The 
\  power  to  strike  out  the  addition  of  the  official  capacity 
lit  the  action  to  continue  against  the  defendant  individu- 
Te  the  facts  set  forth  show  only  an  individual  liability.^' 

wnknown  names.']  —  Ignorance  of  a  defendant's  name 
prevent  the  bringing  of  an  action.  He  must  be  desig- 
so  much  of  his  name  as  is  known,''®  or  if  none  be  known, 
Itious  name,  adding  in  either  case  a  description  identify- 
>erson  intended."  When  the  true  name  is  discovered  it 
iar  to  continue  proceedings  in  the  fictitious  name.''® 

erritt  t:.  Seaman,  6  N.  Y.  168;  Litchfield  v.  Flint,  104  id.  643. 

.  Y.  Code  Civ.  Pro.,  %  1816,  permitting  such  joinder. 

11  V,  Carpenter,  2  Abb.  N.  C.  238;  Alker  v.  Rhoads,  73  App.  Div. 

Y.  Supp.  808;  Genet  t?.  De  Graef,  27  App.  Div.  238,  50  N.  Y.  Supp. 

ly  Brewing  Co.  v.  Barckley,  42  App.  Div.  335,  59  N.  Y.  Supp.  65. 

rain  t?.  Corning,  12  Abb.  Pr.  16. 

ssion  of  the  word  "  as  "  from  the  summons,  before  the  official  titles 

nts    (who  were  also  mayor,  common  council,  etc.,  of  a  city,  and 
the  complaint  to  be  -such ) ,  held,  to  indicate  that  they  were  sued 

tals,  and  that  the  addition  of  their  names  of  office  was  but  descriptxo 

he  scope  and  averments  of  the  complaint  also  harmonizing  with  the 

Bennett  v,  Whitney,  94  N.  Y.  302,  distinguishing  Beers  v.  Shannon, 

92. 

r.  U.  S.  Mtge.  &  T.  Co.,  84  App.  Div.  466,  82  N.  Y.  Supp.  1002. 

r.  Martin,  24  Hun,  645. 

Code  Civ.  Pro.,  \  451.     It  is  not  enough  to  use  the  name  "John 
Code  permission  requires  that  plaintiff  should  intend  to  join  some 

rson,  and  designate  him  by  a  description  as  well  at  a  fictitious  name. 

of  Hancock  v.  First  Nat.  Bank,  93  N.  Y.  82 ;  Hochman  r.  Hauptman. 

iv.  72,  78  N.  Y.  Supp.  659. 

lars  any  relation  to  a  party  fully  named,  he  may  be  identified  by 

it  relation;  if  he  bears  any  relation  to  the  property  which  is  the  sub- 

i  action,  he  may  be  identified  by  that,  as  for  instance,  "  the  occu- 

Code  Civ.  Pro.,  §  461 ;  People  e^  rel.  Maibach  v.  Dunn,  38  App.  Div. 
Y.  Supp.  627. 
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8.  —  unknown  persons.'\  —  There  is  a  class  ( 
name  may  be  known  in  part  or  in  full,  but  the  ex 
person  correspond in<^  to  it  is  unknown,  as  in  th 
heirs  of  a  person  who  is  supposi^d  to  be  or  whc 
unknown  owners  of  property  in  a  proceeding 
properly.  In  such  cases  the  better  way  is  no 
titious  names,  unless  the  number  of  such  perse 
to  designate  them  in  the  summons  by  their  cla 
"  the  unknown  persons  who  are  or  may  be  he 
deceased."  ^®    Adding  "  if  any  "  does  not  vitial 

9.  — parinershlp.^  — To  join  a  partnership 
or  defendant,  the  names  of  all  the  partners  sho 
the  lirm  name,®*  except  in  those  jurisdictions  \ 
allow  suing  them  by  the  firm  name,  or  where  tl 

pant  of  prrmisps "  desi^ated.  Any  desi^ation  within 
wliii'li  atVord.s  rcaAonable  means  of  identification  is  enoi 
in^  to  the  English  practice.  In  one  case  (2  Sim.  &  Sti 
was  a  ni'ceHsjiry  party,  tlie  father  and  mother  refused  to 
order  to  embarrass  the  issue  of  process  against  her.  In  ^ 
description  approved  by  the  vice-chancellor,  was  to  desig 
jMcna  as  **  the  youngest  female  cliild  of  "  her  father  and 
in  this  State,  tlie  owner  of  a  seine  in  the  Hudson  river  i 
sloop  for  running  over  his  net,  and  Harri?,  J.,  said  tht 
defendant  as  **  tlie  man  in  command  of  the  sloop  Hon 
Pindar  v.  niack,  4  How.  Pr.  05. 

In  any  cas<?  of  using  a  partial  or  fictitious  name,  the  su: 
should  allege  the  ignorance  of  the  true  name.  Gardner  f 
499. 

It  is  also  irregular  to  name  a  defendant  by  his  last  i 
blank  instead  of  inserting  a  fictitious  christian  name  an 
tifying  him.  Von  llatten  v.  Scholl,  1  App.  Div.  32,  36  1 
irregularity  is  amendable).  Hilton  r.  Sinsheimer,  6  N. 
description  need  not  be  added  in  an  ordinary  action  at 
service  is  made). 

79  See  N.  Y.  (^ode  Civ.  Pro.,  S  451.  Lenehan  r.  Collei 
Misc.  378,  03  N.  Y.  Suj»p.  1033;  afFd,  51  App.  Div.  535, 
The  complaint  in  such  case  should  allege  the  ignorance  ai 
tilT's  intent  to  make  them  parties.  Moir  r.  Flood,  66  Ap 
Supp.  3(54.     See  also  Allen  r.  Smith,  25  Ark.  495. 

80  Abbott  r.  Curran,  98  N.  Y.  005.  It  is  improper  to 
living,  and  at  the  same  time  join  his  personal  representat 
sons.     Tyrrell  r.  Seaman's  Bank,  57  App.  Div.  381,  68  N. 

81  An  action  by  an  individual  on  a  contract  running  t 
be  <lisiiiissed  at  the  trial.     If  the  fact  be  that  the  individu 

,  that    name,    the   complaint    is    insufficient    without    amen 

j  Spear,  47  X.  Y.  Super  Ct.  223.     s.  P.,  wher?  defendant  vrr 

I  ship  obliinration.     Wildrick  r.  Hcy^liem,  ^0  App.  Div.  515 

J  An  amendment  wns  permitted  at  the  trinl.  striking  out 

i  and  substituting  the  son's  name.  Bannerman  v,  Quackenbv 

i  529. 
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I  president  or  treasurer,  and  consisting  of  seven  or  more 
is  within  the  statue  allowing  associatio^s  to  sue  or  be  sued 
flacer's  name.® 

^here  the  firm,  whether  suing  or  sued,  is  a  special  part- 
under  the  statute,  only  the  general  partners  should  be 
'  unless  the  action  seeks  to  charge  the  special  partner,  or 
troversy  between  the  partners.®* 

if  the  plaintiff  cannot  ascertain  the  names  of  the  part- 
may  sue  them  in  the  firm  name,®*^  or  by  fictitious  names,** 
'  case  alleging  the  inability  in  his  complaint,  and  amend- 
'  he  discovers  the  fact^ 

I  pamership  be  a  limited  or  a  special  one,  under  the  stat- 

iction  is  brought  and  conducted  by  and  against  the  general 

in  the  same  manner  as  if  there  were  no  special  part- 

mant  partner  is  not  a  necessary  co-plaintiff  in  an  action 
'tnership  contract,^  and  a  dormant  partner  not  Imown  to 
by  the  plaintiff  when  he  contracted  with  the  firm,  is  not 
ary  co-defendant  with  the  other  partners.®® 

-corporation.']  — A  corporation  should  be  designated  in  a 
proceeding  by  its  technical  name  of  incorporation.®^  It 
lough  to  name  its  trustees  and  describe  them  as  such,  or 
that  they  sue  or  are  sued  as  such.**  In  some  few  cases, 
,  the  legal  title  of  the  corporation  is  "  The  Trustees  of," 

DOt  safe  to  assume  that  a  "  company,"  so  called,  is  a  cor- 

.  Code  Civ.  Pro.,  i  1919, 

.  Partnership  Law  (L.  1897,  chap.  420),  f  38;  Van  Alstyne  v.  Cook, 

480. 

enshaw  v,  Perzel,  4  Robt.  426,  32  How.  Pr.  233. 

tpson  V.  Kessel,  30  N.  Y.  383. 

ibel  r.  Pitken,  113  U.  S.  545,  firm  name  in  writ  of  error  was  held 

where  the  individual  names  appeared  in  the  record,  distinguishing 

f  The  Protector,  11  Wall.  82. 

taragraph  2,  p.  611   (above). 

Partnership  Law  (L.  1897,  chap.  420),  §  38. 
I  V,  Greider,  51  N.  Y.  231;  McCabe  v.  Goodfellow,  16  N.  Y.  Supp. 
iv.  Pro.  65. 

:son  r.  Carter,  3  Cow.  84. 

iry  V.  People,  45  N.  Y.  153;  Matter  of  U.  S.  Mortgage  Co.,  83  Hun, 
r. 'Y.  Supp.  11  (a  corporation  cai\not  obtain  another  legal  name  by 
f  the  corporation  has  contracted  under  a  different  name,  it  should 
I  its  legal  name  and  will  ho  estopped  from  denying  that  the  assumed 
J  not  appropriate  to  bind  it.  See  Hascall  v.  Life  Assoc,  of  Am.,  5 
;  ard,  66  N.  Y.  616. 
Lucas  V.  Johnson,  8  Barb.  244. 
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poration ;  but  the  actual  fact  should  be  ascertaim 
treating  a  tiriu  as  a  corporation  is  amendable  by 
sons  found  to  be  a  firm  under  that  name,  if  thei 
poration.*^  But  not  if  actually  served  on  sue! 
for  this  is  more  than  a  change  of  the  descripti< 
person,  it  is  a  change  of  the  legal  personality  it8< 
Variances  in  the  name  of  a  corporation  which 
question  of  identity  are  amendable,**  and  if  sli 
regarded.* 

11.  — association  or  joint-stock  company.li  — 
lating  to  joint-stock  companies  and  some  other  a 
actions  to  be  brought  by  or  against  them  by  nan 
stead  of  joining  the  members,®*  in  which  cas< 
nient  is  to  be  enforced  against  the  associate  partj 
can  be  brought  against  the  members.  Under  su 
sociation  is  doomed  the  party,  although  the  oflBc 
statute  be  named  on  the  record.^ 

12.  Infants,]  — An  infant  plaintiff  should  I 
"  Jainos  Fox,  an  infant,  by  Ilobert  Fox,  his  gi 
plaintiff."     The  infant  is  the  party  plaintiff. 

82  Munzinper  r.  Courier  Co..  82  Hun,  675,  31  N.  Y.  Su 
175,  1  Anno.  Cas.  32  (amendment  of  summons  aUowed 
Company  "  to  "  G.  B.  as  President  of  the  Courier  Comp 
amended  bv  substituting  an  allegation  that  defendant  w 
ciation  for  nn  nllegation  that  it  was  a  corporation),  a.  : 
Soo.,  21  N.  Y.  Supp.  041. 

©3  Milk  Pan  Association  v.  Remington  Agric.  Works,  8 
Ilnn,  475.     So,  an  amendment  substituting  a  corporatic 
named  as  defendant  cannot  be  permitted,  even  though  it 
posed  that  the  individual  was  doing  business  under  the  n 
Licausi  r.  Ashworth,  78  App.  Div.  486,  79  N.  Y.  Supp.  63 

The  rule  as  to  amending  is  more  liberal  in  England 
Ignited  States.  See,  for  instance,  Farrier  r.  Schroeder,  4C 
8.  c.  8  Repr.  626. 

WBank  of  Havana  V,  Magee,  20  iJ.  Y.  365;  Reilly  r. 
X.  Y.  St.  Picp.  390. 

05  Sec  Gcrmantown  Farmers'  Mut.  Ins.  Co.  v,  Dhein,  67 
Rep.  840. 

WN.  Y.  Code  Civ.  Pro.,  §  1919,  allows  the  president  or 
corpora  ted  association  of  seven  or  more  persons  to  sue  n 
purposes,  in^^tead  of  joining  all  the  associates.  Unless 
himself  of  this  permission  of  the  statute,  the  members  of 
all  he  named.  See  Me-^sler  v.  Schwarzkopf,  35  Misc.  72, 
Hnnke  r.  Ciirarmakers'  Union.  27  ^lisc.  529,  58  N.  Y.  Sup 

0"  An  attachment,  however,   should  be  issued  ajrain^t 
not  against  the  defendant,     Mertz  v.  Fenouillet,  13  App 
Supp.  217. 
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ifant  defendant  is  named  in  the  summons   precisely    as 

in  adult;  when  a  guardian  ad  litem  has  been  appointed  for 

title  will  be  changed  to  read  as  in  the  &ase  of  the  infant 


(ode  of  objecting  to  error  in  name."]  —  If  a  party,  plain- 
defendant,**  sues  or  is  sued  by  a  wrong  name  (not  stated 
!titious  because  the  true  name  is  unknown),  the  proper 
objecting  is  to  move,^  or  plead  in  abatement,^  rather  than 
r  and  resist  the  enforcement  of  the  judgment,  unless  the 
such  as  to  deprive  the  process  of  its  character  of  legal  no- 


efects  of  summons.l  — Defects  in  summons  will  not  de- 
sdiction  if  it  is  clear  that  the  party  was  not  or  could  not 
tn  misled.*  The  statute  prescribing  the  requisites  of  the 
to  be  read  in  the  light  of  its  object  to  give  clear  and  ade- 
tice  of  the  existence  of  the  action,  and  information  as  to 
and  mode  of  resistance;  and  the  rule  now  generally  ap- 
that  a  defect  which  does  not  defeat  this  purpose  may  be 
led  or  amended.® 


ngion  r.  Muchmore,  62  App.  Div.  247,  65  N.  Y.  Supp.  432 ;  Watson  v. 
7  Mich.  427,  11  N.  W.  Rep.  227. 
ifield  R.  R.  Co.  r.  Burress,  82  Ind.  83. 

party  be  actually  before  the  court,  misnomer  is  waived  if  not  ob- 
Waterbury  v.  Mather,  16  Wend.  611;  Bank  of  Havana  r.  Magee, 
t55.  And  the  only  remedy  available  to  the  defendant  in  case  of  mis- 
the  plaintiffs  is  to  plead  it  in  his  answer.  Farrington  v.  Muchmore, 
>iv.  247,  65  N.  Y.  Supp.  432.  An  error  in  the  spelling  of  plaintiflTa 
he  summons  and  complaint  may  be  corrected  on  the  trial,  and  is  a 
lal  amendment.  Mitterwalner  r.  Supreme  Lodge,  109  App.  Div.  70, 
5upp.  1090.    See  Smith  v.  Jackson,  20  Abb.  N.  C.  422,  12  Civ.  Pro. 

1  N.  Y.  Supp.  13   (another  person  than  intended  defendant  served 
nons  may  either  disregard  or  move  to  set  aside  service). 
Code  Civ.  Pro.,  f  1777,  as  to  corporations. 

r  instances,  People  ejp  reL  Liatto  17.  Dunn,  27  Misc.  71,  58  N.  Y.  Supp. 
iresant  t?.  Weil,  167  N.  Y.  421;  Mitterwallner  v.  Supreme  Lodge,  109 
70,  95  N.  Y.  Supp.  1090;  Ford  v.  Doyle,  37  Cal.  346. 
sant  <?.  Weil,  167  N.  Y.  421. 

mons  with  a  clause  giving  notice  that  on  default  plaintiff  will  apply 
rt  for  relief,  instead  of  that  he  will  enter  judgment,  does  not  prevent 
idgment  with  the  clerk,  on  default,  if  the  complaint  was  served  with 
ms. 

:  r.  Englund  (Minn.  1885),  26  N.  W.  Rep.  122.  Here  the  court  say: 
1  of  notice  in  the  summons  will  confer  no  right  upon  a  plaintiff  to 
ment  without  application  to  the  court,  when  application  is  necessary 
m  of  the  complaint;  and,  by  analogy  of  reasoning,  we  think  that 

summons  and  complaint  are  served,  a  plaintiff  is  entitled  to  judg- 
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15.   Waiver.l  — A  defendant  who  is  sui  juris  \ 

either  in  the  sunimona  or  the  service,  by  a  gene: 

- 

ment  without  application  to  the  court,  notwithstanding  t 
the  Buinmons,  when  such  application  is  unnecessary  un< 
complaint.  But  even  if  the  plaintitf  in  this  case  should  re 
to  the  court  for  judgment,  his  failure  to  do  so  was  an  ir; 
not  prejudice  defendant,  for  the  reason  that  under  the 
would  have  been  entitled  to  an  order  for  judgment  as 
Libby  v,  Mikelborg,  28  AUnn.  38,  8  N.  W.  Rep.  903." 

So  the  omission  of  the  words  "  judgment  by,"  before 
fatal.     Kimball  r.  Castagnio,  8  Colo.  5*25,  9  Pac.  Rep.  4 

Hut  a  notice  to  the  elfect  that  the  plaintiff  would  ta 
fendiint's  failure  to  appear,  without  any  notice  that  plai] 
the  court  for  relief,  was  held  fatally  defective  in  Atchiso 
r.  Nicholls,  8  Colo.  188,  6  Pac.  Rep."  512. 

Under  a  statute  providing  that  the  summons  should 
of  "  the  cause  and  gtneral  nature  of  the  action,"  a  statei 
was  to  recover  for  **  certain  damages,  by  reason  of  the  m 
Siiid    (defendant's)    road,  etc.,"  held  insulTicient  because 
whetlier  as  carrier  or  otherwise.     Atchison,  T.  &  S.   F. 
8  Colo.  ISH,  6  Pac  Rep.  512. 

A  mistake  in  prcK'ess  issued  on  December  28,  requiring 
on  the  RCM'ond  **  Monday "  of  December  next  instead  of 
garded  in  Williams  V.  Buchanan   (Ga.),  1  Ga.  L.  Rep.  63. 

Inder  the  Iowa  statute,  a  summons  that  notified  the 
at  the  next  term,  but  without  explicitly  naming  the  tern 
in  Farmers'  Ins.  Co.  i?.  Highsmith,  44  Iowa,  330. 

Under  the  California  statute,  a  notice  issued  out  of  tl: 
San  Francisco,  held  not  defective  in  omitting  to  notify  1 
pear  within  20  days,  such  notice  being  served  out  of  the 
the  district  in  wiiich  the  action  was  brought,  such  court  I 
juri-idiction.     McCaulry  r.   Fulton,  44  Cal.   355. 

A  misdating  was  held  not  to  vitiate  in  Smith  r.  Walker 

But  where  the  notice  (summons),  as  put  into  the  ham 
the  apfK'aranoe  day  left  blank,  held  that  the  action  was  i 
to  pre\ent  the  running  of  the  statute  of  limitations.  ] 
67  Iowa.  192,  25  N.  W.  Rep.  120. 

A  notice  that  failed  to  conform  to  the  statutory  requin 
nf  appearance  should  be  specified,  was  held  fatally  def 
Brett,  4  G.  Greene  (Iowa),  345. 

A  copy  summons  failing  to  contain  the  name  of  plaint! 
amended  where  the  defendant  compared  it  with  the  origin 
led  or  prejudiced.  Hull  i;.  Canan.  Klec.  Light  Co.,  55  Ap[ 
fcjupp.  8f»5. 

6fc>ee  Chapter  V  of  this  volume. 
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FORM  No.  365. 
Siiiiunoiis. 


/  court,  and,  if  in  the  Supreme  Court,  the  name  of  county 
\ich  plaintiff  desires  trial.'' 


names  of  alP  the']  plaintiffs 
against 


[  names  of  alP  the]  defendants 

ting  unknown  defendants,  if 
is:  John  S.  Robinson,  the  name 
''  being  fictitious,  the  first  name 
defendant  being  unknown  to 
F,  said  defendant  being  a  part- 
the  defendant  Robert  Fox  in 
I  of  Robert  Fox  &  Co. ;  Patrick 
if  living,  and  his  wife,  if  any, 
aame.is  unknown  to  plaintiff, 
)  widow,  devisees,  heirs  at  law, 
:t  of  kin  of  said  Patrick  Scully, 
ised,  who  are  unkno\vn  to  plain- 
Defendants. 


le  above-named  defendant  [s]  :  You  are  hereby  summoned 
er  the  complaint  in  this  action,  and  to  serve  a  copy  of  your 
on  the  plaintiff's  attorney  [or  if  he  appear  in  person,  on 


[In  a  matrimonial  ac- 
tion, where  the  com- 
plaint is  not  personally 
served  upon  defendant 
^  within  the  State,  state 
character  of  the  action, 
as:]  Action  for  a  di- 
vorce [or,  separation  — 
or,  to  annul  a  mar- 
riage.]* 


.  Code  Civ.  Pro.,  |  417,  re- 
summons   in   the   Supreme 
name  the  county, 
rords    "city    and   county   of 
rk "    in   the   caption,   in   an 
ought  in  the  Supreme  Court, 
ufficient    designation    of    the 
D  which  the  plaintiff  desires 
Ward  V.  Sands,   10  Abb. 

ie  of  difference,  the  county 
1  the  complaint  will  prevail 
county  named  in  the  sum- 
Isher  V.  Ogden,  12  App.  Div. 
^.  Y.  Supp.  Ill;  Tolhurst  r. 
94  App.  Div.  439,  88  N.  Y. 
5.  A  mere  inadvertent  error 
Hf  a  wrong  county  in  the  com- 
ill    not   affect,    if    plaintiff's 


attorney  moves  promptly  to  correct 
the  error.  Goldntein  v.  Marx,  73  App. 
Div.  646,  77  N.  Y.  Supp.  966,  11  Anno. 
Cas.  313. 

Omission  to  name  the  county  is  an 
irregularity  which  the  court  ma> 
allow  to  be  amended,  even  by  way  of 
defeating  a  motion  to  set  aside  the 
summons  because  of  the  defect.  Wal- 
lace r.  Dimmick,  24  Hun,  635. 

s  Name  all  the  parties.  N.  Y.  Code 
Civ.  Pro.,  §  417.  Lyman  r.  Milton, 
44  Cal.  630. 

»N.  Y.  Code  Civ.  Pro.,  §  1774.  Sec, 
also.  Form  367.  when  action  is  on  a 
penalty. 

10  Sustained  by  Wheeler  v.  Scully, 
50  N.  Y.  607 ;  see  paragraphs  7  and  8, 
pp.  62S,  626,  supra. 
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the  plaintiff],  within  twenty  days"  after  the  ser 
iiious,  exclusive  of  the  day  of  service ;  and  in  cas 
to  appear  or  answer,"  judgment  will  be  taken  aj 
fault  for  the  relief  demanded  in  the  complaint. 

[I?a<e."]  [Signature^*  of]  Plaint 

lOr    signature    of]^    I 
son." 

[Add   office   and   post 
with  street  and  street 
or  other  designation,  i 
llndorsement,  and  Notices  appended;  see  folh 


FOSH  No.  366. 

Notice  served  with  rammoiu  when  complaint  is  not  m 
money  demand  on  contractus 

To  the  defendant  [s]  above-named  \_or,  named  ii 
or,  within  —  summons]  : 
Take  notice,  that  upon  your  failure  to  appeal 


11  Where  the  sunnnons  erroneously 
specities  the  time  within  which  an 
answer  must  be  served,  the  error  is 
not  necessarily  jurisdictional,  but 
mny  lie  a  mere  irregularity,  and 
nnicndnble.  Hammond  v.  Tillotson,  18 
Barb.  332;  (.libbon  r.  Freel,  65  How. 
Tr.  273  (lidding  amendable  a  sum 
mons  issued  out  of  the  New  York 
Marine  (now  City)  Court,  and  served 
by  publication,  that  allowed  six  days 
to  answer  instead  of  the  ten  required 
by  statute). 

12  A  notice  to  answer,  without  men 
tioning  demurring,  held  sufficient  to 
suHtain  a  default  even  in  the  absence 
of  a  statute  making  the  above  form 
sufficient.  Lyman  r.  Bechtel,  65  Iowa. 
437,  7  Northwest.  Rep.  673  (so  hold- 
ing under  rule  providing  for  default 
on  failure  to  answer  or  demur). 

13  The  date  is  not  usually  maierial. 
Smith  V.  Walker,  6  S.  C.  169  (holding 
not  void  an  attachment  dated  earlier 
than  the  summons). 

1-*  A  printed  subscription  is  suffi- 
cient. Bnrnnrd  r.  Herdrick,  49  Barb. 
62,  2  Abb.  Pr.  (N.  S.)  47;  Mutual 
Life  Ins.  Co.  r.  Ross,  10  Abb.  Pr. 
260,  n.;  Mayor,  etc.,  of  New  York  v. 
Eisler,  2  Civ.  Pro.  Rep.  (Browne) 
125,  10  Daly.  396. 


l^But  one  attc 
torneys,  can  act  a 
of  plaintiffs.  J 
Misc.  172,  96  N. 

le  Required  by  ] 
S  55,  it  he  does 
torney. 

17  Recjuired  by  '. 
I  417. 

18  The  object  I 
to  take  judgment 
cation  to  the  cle] 
court.  N.  Y.  Coi 
Sharp  V.  Clapp,  1 
N.  Y.  Supp.  451. 

The  plaintiff  : 
this  notice  from  i 
a  complaint  soun* 
V,  Clapp,  supra. 

The  notice  ma 
not  ex  parte,  Ci 
N.  Y.  Supp,  258 
220. 

As  to  what  18 
contract,  see  Ricl 
r.  Seager,  31  Apf 
Supp.  986,  6  Ani 
Pro.  Rep.  396;  A 
App.  Div.  461,  4 
Peyser  v.  McCora 
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8  in  this  action,  judgment  will  be  taken  against  yon  for 
of  dollars  with  interest  from  the  day  of 

,19     ,  [on  dollars  thereof,  and  interest  from 


day  of 


19 


on 


ts. 


dollars  thereof*®], 
ISignature  and  address  as  in  last  Fonn.'\ 


FORM  No.  867. 
mt   on   copy   summons   for   penalty   served   without   complsint20 

rse  on  copy  served^  According  to  the  provisions  of  sec- 

^^,  of  chap.  ,  of  an  act  of  the  legislature  of  the 

New  York,  passed  ,19     ,  and  entitled  {_title  of 

I  the  acts  amendatory  thereof,  viz.,  \_staiing  them  in  like 

FORM  No.  368. 
Notice  of  object  of  action  and  no  personal  cUixn.28 
f  court  and  action.'\ 

Z.,  one  of  the  defendants  above-named. 
3  take  notice,  that  the  object  of  this  action,  in  which  a 

officer  who  was  plaintiff  relied  for  his 
right  to  sue,  was  held  not  to  vitiate). 
Failure  to  indorse  the  summons  is 
an  irregularity  for  which  the  service 
may  be  set  aside.  Bissell  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  67  Barb.  385.  But 
tne  fact  that  the  object  of  the  action 
is  to  enforce  a  penalty  must  be  prop- 
erly established  on  the  motion.  Delis- 
ser  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  69 
N.  Y.  Super.  233,  14  N.  Y.  Supp.  382. 

21  Mentioning  two  sections  under 
both  of  which  plaintiff  might  have 
sued  in  the  same  action,  held  suffi- 
cient, though  the  complaint  filed  set 
forth  a  cause  of  action  for  a  violation 
of  only  one.  Ripley  v,  McCann,  34 
Hun,  112. 

22  Adding  a  general  reference  to 
"  the  acts  amendatory  thereof,"  was 
held  not  to  vitiate  where  the  amend- 
ments did  not  affect  the  section  men- 
tioned. Ripley  v,  McCann,  34  Hun, 
112. 

A  copy  of  an  alias  summons  in  a 
Municipal  Court  need  not  be  indorsed 
where  the  copy  of  the  original  served 
at  same  time  upon  the  defendant  bore 
a  proper  indorsement.  State  Board  of 
Pharmacy  v.  Jacob,  46  Misc.  607,  92 
N.  V.  Supp.  836. 

23  Under  N.  Y.  Code  Civ.  Pro.,  §  423. 
The  purpose  of  this  is  to  save  copy- 
ing voluminous  papers,  and  to  ehtrge 


L  mount  of  interest  need  not 
Bullard  v.  Sherwood,  85 

>  revision  of  N.  Y.  Code  Civ. 

)97,   requiring  an  indorse- 

lies  to  an  action  brought  by 

.    People  V,  O'Neil,  64  Hun, 

,  Y.   Supp.   123.     Also,  an 

I    a    municipal    ordinance. 

X,  of  New  York  t?.  Eisler,  2 

Re)>.     (Browne)    125,    10 

Does  not  apply  to  actions 

^"es,   where   the   penalty   is 

Dtal  to  the  recovery.  Layton 

ell,  61   App.   Div.  447,  70 

IK  679  (malicious  trespass). 

ission  to  make  the  indorse- 

ired  by  defendant's  answer- 

lut    objection.      Vernon    v, 

S  N.  Y.  Super,  a.  231. 

Ill  appearance  by  the  defend- 

a  waiver  of  the  objection, 

the  comn'  '  served  and 

of  the  action  first  appears, 

will   lie  to   set  aside  the 

Farmers'     etc.,     Bank     v. 

75  App.  Div.  127,  77  N.  Y. 

«ct  is  to  give  the  informa- 
if  this  is  duly  given,  literal 
nt  is  unnecessarv.  Prussia 
her.  16  Abb.  N.  C.  230 
)mission  to  mention  an 
y    statute,    on    which    the 
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sunmions  is  herewith  served  upon  you,  is  [he, 
jcct,  for  instance,  ihus:^ 

lln  partition]  to  obtain  partition  of  the  pre 
low,  to  be  made  among  the  owners  thereof  b; 
be  appointed  for  the  purpose,  or  to  obtain  a 
division  of  the  proceeds,  if  a  partition  canno 
prejudice  to  tlie  interests  of  the  owners. 

[Or,  in  foreclosure,  thus:]  to  foreclose  a 
premises  described  below,  executed  by  W.  ^S 
wife,  to  M.  X.,  dated  the  day  of 

dollars,  with  interest  from  ,19     ,  \« 

recorded  in  the  office  of  ,  on  the 

19     ,  in  Book  No.         of  Mortgages,  page 

[Or,  in  action  to  establish  lien,  etc,  thus:]  tc 
certain  lands,  described  in  a  deed  dated 
[name]  to  [name]   and  others,  and  duly  rec< 
county   [stating  place]  ^  and  out  of  tlie  proce 
refund  to  said  •  certain  moneys  paid  by 

half  of  said  .** 

The  premises  in  question  are  described  in  tl 
lows  [copy  description]. 

No  personal  claim  is  made  against  you. 

[Dale.]  [Signature  and  office  ad 

Attor 


the  defendant  Acrved  with  costs  if  he 
unreasonably  defends. 

24  It  is  not  suflicient  to  state  that 
the  action  is  brought  **  for  the  recov- 
ery of  money  and  for  the  foreclosure 
of  a  mort^^apro."  There  should  be  a 
pertinent  description  of  the  mortgaged 
premisefl  such  as  that  a  tenant  in  pos- 
session may  know  that  the  property 
is  sought  to  be  charged.     Lawler  «. 


Whctts   (Cin. 
30. 

»  Tliis  form 
V.  May,  16  Oh 

A  notice  thi 
set  aside  "  a  c€ 
to  tlie  defend! 
tber  indicatior 
oasQ,  was  held 
Woodward,  42 
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ARTICLE   II. 
Personal  Service  and  Peoof  Thereof. 

neral  rule  as  to  service  of  the  ordinary  papers  in  an  action,  after 
iin,  have  already  been  stated  in  the  article  on  Sebvice,  p.  378  of  this 
t  remains  to  state  here  those  rules  which  are  peculiar  to  the  sum- 
ther  process  by  which  the  court  acquires  jurisdiction.  For  obviouti 
fecial  safeguards  are  prescribed  for  securing  actual  notice  of  the 
nent  of  an  action,  which  are  not  requisite  for  subsequent  steps, 
ious  reasons  under  "  personal  service  "  is  included  service  on  a  cor- 
y  delivery  to  its  agent  or  officer,  and  service  on  a  sheriff  by  delivery 
»,  although  in  one  aspect  they  might  be  regarded  as  rather  in  the 
substituted  service.] 

Affidavit  of  service  on  person 
designated  by  dttendsiaL 

Affidavit  of  personal  service 
in  matrimonial  action. 

Affidavit  of  service  on  a  con- 
vict in  prison. 

on    sheriff    by    serving 

under-sheriff  or  leaving  at 
office. 

on  a  domestic  corpora- 
tion. 

on    foreign    corporation 

by  delivering  to  director, 
cashier  or  managing  editor. 

on  voluntary  associa- 
tion. 

Certificate  by  sheriff  of  per- 
sonal service  on  defendant. 

Admission  of  personal  service. 

..-i^^aavit  to  signature  of  ad- 
mission of  service. 

Admission  of  service  and  con- 
sent to  immediate  judg- 
ment. 

Affidavit  of  failure  to  appear, 
answer  or  demurrer. 

Judgment  entered  on  admis- 
sion of  service  and  waiver 
of  answer. 


iction. 

(374) 

may    serve    process  —  Dis- 

iification  of  party. 

(375) 

must  be  by  officer. 

server. 

(376) 

of  service. 

U  and  copy. 

(377) 

it    of    service,    who    may 

ents. 

(378) 

ice  of  indorsement. 

^ng  age  of  server. 

(379) 

certificate  or  return. 

1  in  proof  not  jurisdictional. 

(380) 

Bdavit  of  personal  service. 

(381) 

lother     Form;    service    on 

fnany  defendants. 

(382) 

e   same;    on   infant   under 

(383) 

(384) 

(385) 
(386) 


fourteen  and  next  friend. 
le  same;  on  judicially  de- 
clared incompetent,  by  de- 
livering to  committee, 
der  requiring  service  of 
tununons  upon  another  pei- 
ion,  where  defendant  is  in- 
mmpetent,  though  not  ju- 
licially  so  declared. 

isdiction.l  —  It  is  the  service  of  the  summons  or  pro- 
aded  to  bring  defendant  into  court  which  gives  jurisdic- 
)t  the  service  of  the  complaint  or  other  pleading.^ 

B  V.  Harris,  4  N.  Y.  374;  Akin  v.  Albany  Northern  R,  R.  C3o.,  14  How. 
also  Ballard  r.  Bancroft,  31  Geo.  503  (reversing  judgment  for  fail- 
re  the  process  with  the  pleading). 

.  Cunningham,  28  Ala.  466  (affirming  judgment  on  default,  notwith- 
ailure  to  serve  the  pleading  with  the  process). 


1 

1 

:  ! 

1 

f 
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Serving  or  filing  the  pleading  is  not  a  juris 
made  so  by  the  statute,  as  is  the  case  for  insi 
dictions  where  the  process  cannot  issue  until  tl 
filed.^ 

For  the  purpose  of  avoiding  the  bar  of  the 
tions,  an  action  is  deemed  commenced,  under 
ute,  even  before  service  of  summons  from  the 
inons  is  delivered  with  intent  that  it  bo  acti 
sheriflF  or  other  officer.**  And  a  provision; 
granted  before  service  of  summons,  and  from  t 
it  in  a  case  provided  for  by  statute,  the  court  h 
quired  jurisdiction.®^ 

In  each  of  these  cases,  however,  the  acqui 
tion  is  conditional  and  limited  to  the  specified 
to  be  defeated  by  failure  seasonably  to  procee< 

2.  ^Yho  may  serve  process. —  Disqualificat 
party  to  the  action  is  not  competent  to  serve  th 
process  by  which  it  is  commenced.'^ 

If  the  sheriff  or  constable  is  a  party  to  the 
qnalificMl  to  serve  the  process,®^  and  service  m 
coroner.** 


28 r.  S.  r.  Eddy,  28  Fed.  Rop.  220  (applying  the  Oh 
the  filing  of  the  pleading  before  the  aervioe  of  the 
Otherwise  where  not  required  by  statute.      See  Keith  i 

20  X.  Y.  Code  Civ.  Pro.,  f,  399. 

30  X.  Y.  Code  Civ.  Pro.,  f  416. 

31  N.  Y.  Code  Civ.  Pro.,  §  425;  Filkins  r.  O'Sulliva 
I  y  a  person  not  an  ofTicer,  though  deputized  by  the  i 
Kinie  name  as  one  of  the  plaintiffs,  held  invalid  aa  pi 
of  the  plaintiffs). 

Service  bv  a  partv  is  a  mere  irregularity,  however. 
Abb.  Pr.  345;  Losey  r.  Stanley,  83  Hun,  420,  31  N. 
another  point,  147  N.  Y.  660. 

For  the  rule  that  a  party  cannot  serve,  see  also  p.  37 

I'nder  a  statute  authorizing  service  of  summons  by  i 

ayipointed  by  the  oflioer  to  whom  the  summons  is  dii 

obtain  Huch  a  direction  is  fatal.      A  direction  from  a 

a  nullity.      Republican  Valley  R.  R.  Co.  v.  Sayer,  13  N< 

32  And  at  common  law,  if  he  is  interested  in  the 
ITamptnn,  1  Root  (Conn.),  175  (service  by  inhabitant 
plaintiff). 

Evarts  r.  Oeorgia,  18  Vt.  15  (sherifT's  ownership  < 
town  sued  disqualifies  him  to  serve  the  suit  on  the  t< 

33  Docker  r.  Ekelnian,  17  Misc.  605,  41  N.  Y.  Supp. 
23  >risc.  544.  52  N.  Y.  Supp.  841.  28  Civ.  Pro.  Rep.  8fl 

34  y.  Y.  Code  Civ.  Pro.,  f  172;  Knott  r.  Jarboe,  1  M< 
plaintiff,  cannot  serve  his  own  process;  and  executioi 
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under-sheriff  or  deputy  sheriff  is  a  party,  the  case  is 
iie  mischief  of  the  statute,  and  service  should  be  made  by 
ler,  or  by  a  private  person  if  the  statute  does  not  forbid." 

ien  must  be  by  officer.']  — •  If  the  process  be  directed  to 
r  for  service,  or  if  the  statute*®  or  the  direction  of  the 
)rescribes  service  by  an  officer,  a  private  person  cannot 
rvice,®®  nor  another  officer  not  expressly  authorized  to  act 
*ase. 


e  of  server.']  — At  common  law  infancy  is  not  a  disquali- 
of  a  person  otherwise  authorized  to  serve  process.** 
few  York  rule  is  that  no  personal  service  of  summons,  and 
omplaint  or  notice,  if  any  accompanying  the  summons, 
made  by  any  person  who  is  less  than  18  years  of  age.*^ 

vice  will  be  enjoined,  for  public  policy  is  opposed  to  service  by  a 

0  is  interested  personally).  In  Erie  county,  New  York,  the  county 
executes  the  functions  of  the  coroner  in  these  matters.  N.  Y.  Code 
i  181a. 

[inott  V,  Vineyard,  11  Iowa,  90.  (Service  on  sheriff,  when  a  party, 
nade  by  his  deputy,  because  the  sheriff  is  responsible  for  the  deputy's 
Brefore  service  by  special  coroner  is  good.) 

r.  Smart,  76  Me.  205.  (Under  a  statute  providing  that  where  a 
eriff  is  a  party,  the  writ  may  be  served  by  another  deputy,  where 
'  was  also  a  coroner,  and  the  writ  directed  to  a  coroner  was  served 

sheriff,  held  illegal.) 

Graffam,   11   Mass.   181    (service  by  one  deputy,  of  writ  against 
»puty;  objection  waived  by  plendinpf). 

the  United  States  courts.     U.  S.  U.  S.,  §  680;  Eq.  Rule  15.      Also 

actions  for  a  statute  penalty  or  forfeiture.     >l.  i.  Code  Civ.  Pro., 

ntained  in  the  process  itself  in  some  jurisdictions.     See  p.  379. 
ibacker  v.  Reilly,  2  Dill.  127  (writ  being  directed  to  marshal,  default 

1  service  by  private  person). 

r.  Wynn,  26  Miss.  338  (writ  directed  to  sheriff,  held  not  properly 
justice  of  the  peace  who  was  acting  coroner). 

'.  Smith,  9  Iowa,  60    (holding  service  by  coroner  irregular  because 
ilification  of  the  sheriff,  which  the  statute  specified  as  the  condition 
oner's  authority,  was  not  manifest,  but  only  matter  of  inference). 
ff,  to  the  contrary,  Sawyer  v.  Price,  0  Ala.  285. 
F.  Clay,  1  Stew.   (Ala.)   182   (service  by  the  sheriff-elect  [before  ho 
Bed],  made  as  the  deputy  of  his  predecessor,  after  the  latter's  tonn 
h1,  held  valid,  as  the  acts  of  a  sheriff  de  facto), 
!  V.  Graves,  3  N.  H.  408  (holding,  on  examination  of  the  authorities, 
nfant  can  be  deputed  to  serve  a  writ,  because  that  act  is  puroh 
1). 

Gen.  Rule  No.  18,  and  p.  380  of  this  volume,  s.  p.,  Howard  r.  Gal- 
Cal.  10. 

by  infant  has  been  held  insuflScient  in  Harvey  v.  Hall,  22  Vt.  211; 
r.  Rowell,  63  Vt.  109;  Tyler  v.  Tyler,  2  Root  (Conn.),  619.  Contra, 
Graves,  3  N.  H.  408. 
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5.  Place  of  service.^  — As  a  general  rule  it  is 
personal  Borvice,  relied  on  to  give  jurisdictioD 
within  the  territorial  jurisdiction  of  the  court,.^* 

The  main  exception  to  this  rule  is  that  matl 
bervice  by  publication  and  mailing,  which  provi 
which  tlie  court  may  exercise  jurisdiction  on  ii 
territory  u{H)n  stTvice  made  under  its  dire 
limits.^  There  is  also  another  exception  in 
courts  of  limited  jurisdiction,  where  service  an; 
State,  or  within  specified  portions  of  it,  is  alio 
it  is  in  case  of  the  county  courts,  or  city  coi 
New  Y(»rk,*^  in  cases  where  such  courts  have  juri 
tion  itself. 

6.  Original  and  copij.]  —  In  theory  of  law,  tl 
is  filed  as  the  record,  and  served  by  delivering  \ 

The  copy  delivered  need  not  be  a  certified  cc 
tation  is  expressly  required,  in  which  case  it  is 

7.  Affidavit  of  service  —  rvho  may  make,']  — 
who  made  the  service  had  left  the  State,  a  men: 
and  an  affidavit  of  information  derived  from  h 
as  proof/*  But  in  such  a  case,  where  there  \ 
the  chu-k  knew  the  person  so  served  to  be  the  dc 
he  left  with  him  the  sunmions,  etc.,  nor  any  stat< 
and  manner  of  service,  it  was  held  insufficient  tc 
ment  entered  thereon/^ 

8.  —  contents;  general  rule}^] — An  affidavit 
mons  must  show  affirmatively  a  compliance  wit 

41  Brooklyn  Trust  Co.  r.  Bulmer,  49  N.  Y.  84;  Howe 
Kana.  104,  5  Pac*.  Rep.  JoO.  and  cases  cited. 

42  See  Sf:rvi('k  ky  Publication,  p.  663;  Shepard  p.  \ 
aird,  113  N.  Y.  5S2. 

43  X.  Y.  Code  Civ.  Pro..  ?§  347,  338;  Raven  V.  Smith.  1 
principle  before  the   statute.       Porter  V.   Lord,  4  Abb. 
13  How.  Pr.  2r)4.    Otherwise  if  the  courts  have  not  such  j 
r.  Stnten  Island  R.  R.  Co.,  53  N.  Y.  4.>0. 

44  Stone  r.  Anderson,  'io  N.  II.  221  (holding  that  a  pri 
make  nerviee  of  process  by  copy,  may  certify  and  swear 

45  I5nnk  v.  Perdriaux,  Hriirlitly,  67  (setting  aside  serv 
re(piirement  that  copy  he  attested  was  not  complied  with 

Curtis  r.  Ilerrick,  14  Cal.   117;  Dresser  f.  Woods,  16  ' 
40  Jackson  r.  Ilowd.  3  Cai.  131,  Col.  &  C.  Cas.  474. 
47  Spauldinrr  r.  T.yon.  2  Abb.  N.  C.  203. 
4»  An  affidavit  of  ser\iee,  drawn  merely  to  present  a  pr\ 
pliance  with  the  requirements  of  statute  and  court  rule, 
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the  law**  so  definitely  that  an  indictment  could  be  main- 
^nst  the  deponent  if  it  were  not  true.'^*^ 
5t  state  time*^  and  place"  with  certainty,  and  must  allege 
server  knew  the  person  served  to  be  the  person  mentioned 
munons  as  defendant  therein.  It  is  not  enough  to  allege 
person  "  is  personally  known  to  this  affiant,"^  nor  that 
wledged  himself  to  be  the  person  mentioned  as  the  defend- 
e  summons." 

jt  state  that  the  copy  was  left  with  as  well  as  delivered  to 
idant*^ 

fendant's  refusal  to  accept  a  copy  of  a  summons  which 
to  him  in  a  civil  and  proper  manner,  after  informing  him 
paper  is,  -service  may  be  made  by  depositing  the  process 
appropriate  place  in  his  presence,  or  (if  he  makes  that 
sable)  where  it  will  be  most  likely  to  come  into  his  pos- 


r 


of  knowledge,  or  detail  the  acts  of  the  process  server;  for  instance, 
^h  to  state  in  the  affidavit  that  a  copy  of  the  summons  was  "  deliv- 
id  left  with  "  the  defendant  without  specifying  the  manner  of  so 
hen,  however,  the  regularity  of  the  service  is  attacked,  the  formal 
'  service  must  be  supplemented. 

eideration  in  the  text,  and  the  accompanying  forms  of  affidavits, 
the  essential  statements  to  make  ont  a  prima  facie  case  of  effective 

Ian  r.  Reynolds,  11  Cal.  372. 
Vyck  V.  Reid,  10  How.  Pr.  366. 
Code  Civ.  Pro.,  |  434. 

ration  of  service  "  on  or  about "  a  specified  day  is  not  sufficient. 
Yvelin,  4  Monthly  L.  Bui.  70. 

avit  of  service  not   specifying  the   date  of  service,   held  sufficient 
jurat  was  dated.     Reed  t\  Catlin,  49  Wis.  686,  6  N.  W.  Rep.  326. 
Code  av.  Pro.,  |  434. 

lunty  is  mentioned  and  the  state  omitted,  the  court  can  take  judicial 
,  the  county  named  is  within  the  state.      Zwickey  r.  Haney,  63  Wis. 

W.  Rep.  577.    Compare  p.  360,  etc.,  of  this  volume, 
avit  failing  to  state  place  of  service,  as  required  by  statute,  was 
y  defective  in  Weis  v.  Schoerner,  63  Wis.  72,  9  N.  W.  Rep.  V94. 
I  r.  Davis,  20  Wis.  302. 
'.  Allen,  61  Ind.  122. 

Gen.  Rule  No.  18;  Matteson  r.  Smith,  37  Wis.  333.      See  Vitolo  v. 
Co.,  66  App.  Div.  582,  73   N.  Y.   Supp.  273;   Johnston  v.  Mutual 
fe  Ins.  Co.,  104  App.  Div.  550,  93  N.  Y.  Supp.  1050. 
r.   Parsons,  32  Hun,  338,  where  service   was  held   fraudulent  and 

to  sustain  judgment  entered  thereon,  because,  on  being  sers^ed  in 
presence,  plaintiff  took  it  away  before  defendant  had  read  it,  saying 
uld  attend  to  it. 

n  r.  Borden,  63  Wis.  374,  23  N.  W.  Rep.  573;  Anderson  v.  Abeel, 
iv.  370.  89  N.  Y.  Supp.  254;  Wright  r.  Bennett,  30  Abb.  N.  C.  66, 
Correll  c.  Granget,  12  Misc.  209,  34  N.  Y.  Supp.  25. 
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9.  — service  of  indorsemenL'l  — Since  an 
siinimons  which  is  not  part  of  the  process  (sue 
put  upon  it  by  the  sheriff)  need  not  be  serve 
indorsement  such  as  is  required  by  law  to  b 
case  of  the  object  of  an  action  brought  for  a 
—  proof  of  service  of  summons,  to  show  that 
dorsement  was  served,  must  expressly  state  tJ 
in  the  copy  served**® 

If  the  accompanying  notice  is  required  b; 
with  the  process,  the  affidavit  or  certificate  o: 
that  this  was  done.  It  is  not  enough  to  show  tl 
the  same  day.** 

10.  —  alleging  age  of  server.Ji  —  Under  tJ 
the  allegation  as  to  the  age  of  the  server  mus 
to  age  at  the  time  of  making  the  affidavit,  b 
court  to  see  the  required  age  at  tlie  time  of  mi 

11.  Official  crrtifcate  or  return.']  — To  wh 
said  of  return  of  service,®  it  is  only  necessai 
sheriff  or  other  officer  makes  service  beyond  th( 
wick,  although  his  certificate  would  not  be  evi( 


But  where  in  such  ca.se  the  affulavit  stated  that  t 
served  the  suninions  by  placing  the  writ  on  the  groui 
original,  within  twenty  or  thirty  yards  of  defendant, 
the  purpose  of  avoiding  service,  held  insuflicient.  O'Si 
J'inies.  Jan.  17,  1885.  Compare  Matter  of  McGarren, 
N.  Y.  Supp.  415. 

r»7  See  p.  033  of  this  volume. 

&«  PcK)ple  ex  rel.  Martin  r.  Walters,  15  Abb.  N.  C.  4 

Under  the  Michigan  statute,  where  the  affidavit  of  s 
not  show  that  tlie  allidavit  of  the  amount  claimed  to  1 
the  process,  the  affidavit  of  service  is  not  prima  fad 
stated  therein,      fjonlon  r.  Sibley   (Mich.,  1886),  26  N. 

59  (Jordon  r.  Sibley   {ahovc). 

CO  See  paragraph  4,  j)age  037   (above), 

Howard  r.  (Jul  low  ay,  (10  Cal.  10  (holding  an  aflfida' 
dcpon«'nt  to  be  over  18.  insulTicient  to  sustain  a  defaul 
Id.  003;  Maynard  r.  MacCrellish,  57  Cal.  355. 

61  Peck  r.  Strauss,  33  Cal.  078  (conceding  that  omiss 
of  srrvire  would  be  fatal  to  the  affidavit  if  objected  t 
but  holding  remedy  to  be  to  move,  and  the  objection 
lateral  action).  The  court  may  take  judicial  notice 
l>e  at  least  twentv-one  years  of  age.  Booth  r.  Kingsl 
40  N.  Y.  Supp.  451. 

62  Hi^e  article  on  Returns,  p.  300  of  this  volume. 
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of  service  with  the  same  effect  as  a  private  person.**  It 
ate  time  and  place**  with  certainty. 

^fects  in  proof  not  jurisdictional.']  —  If  service  is  regu- 
its  in  the  proof  of  service  do  not  prevent  jurisdiction  from 
:,  but  they  may  be  amended,  or  omissions  supplied  nunc 
^  It  may  be  otherwise  of  subsequent  steps,  if  such  that 
no  authority  for  them  except  a  statute  which  requires 
service  as  a  preliminary.*" 


FORM  No.  369. 
Affidavit  of  personal  service. 
court  and  cause.] 

'1 

,  being  duly  sworn,  says :  That  he  is  [a  clerk  in  the  office 
iff's  attorney  herein]  and  is  over  the  age  of  twenty-one 
',  if  a  minor,  state  his  age]^;  that,  *  on  the  day  of 

,19  ,  at  \_stating  the  particular  place,  for  instance,  the 
•room  of  the  above-named  Y.  Z.,  No.  , 

.  the  city  of  New  York],  he  served  the  within  \_or,  an- 
ummons  [and  complaint  —  or,  and  notice  of  judgment 
f  default  —  or,  and  notice  of  no  personal  claim  —  or,  and 
ent  of  reference  to  statute*®]  personally  on  the  above- 
.  Z.,  defendant  herein,  t  by  delivering  a  copy  thereof  to 
onally,  and  leaving  the  same  with  him  [i/  not  received, 
'  ■  — ■• 

at  V.  Casova,  11  Fla.  143. 

be  affidavit  of  service  states  that  defendant  was  served  in  a  specified 
may  be  presumed  in  aid  of  jurisdiction  that  he  was  a  resident 
Pellier  t?.  Gillespie,  67  Cal.  682,  4  Pac.  Rep.  1137;  again,  8  Pae.  Rep. 
ing  Calderwood  v.  Brooks,  28  Cal.  151. 

r.  Schoemer,  53  Wis.  72,  9  N.  W.  Rep.  794.     (An  affidavit  failing 
ace  of  service  as  required  by  statute,  held  fatally  defective.) 
tson  r.  Robertson,  9  Daly  (N.  Y.),  44;  Maples  r.  Mackey,  89  N.  Y. 

;  of  person  who  made  service  is  unnecessary  when  there  is  other 
proof  of  the  service.    Murphy  r.  Shea,  143  N.  Y.  78. 
Coffee  V,  Gates,  28  Ark.  43.     ( Failure  of  person  appointed  by  officer 
iturn  to  verify  its  correctness  by  affidavit,  prevents  jurisdiction.) 
3r  instance,  Newby  t?.  Perkins,  1  Dana,  440. 


t  is  essential  in  any  affi- 
e,  when  jurisdiction  of  an 
»urt  is  sought  to  be  estab- 
rees  r.  Blyth,  99  App.  Div. 
Y.  Supp.  103. 

41 


68  Must  be  not  less  than  eighteen  at 
time  of  service.  N.  Y.  Gen.  Rules 
No.  18. 

«  People  ew  rel.  Martin  v.  Walters, 
16  Abb.  N.  C.  461. 
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may  stale  circumstances'^^  ;  that  deponent 
Borved  to  be  the  person  mentioned  and  descril 
as  defendant  therein  [or  where  identified  by  i 
as  in  Form  No.  375]. 

[Jurai.l 

FORM  No.  870. 

Another  form;  service  oa  numy  defc 

[As  in  preceding  Form  to  the  *,  continw 
and  the  place  [sj  and  in  the  manner  hereinaf 
tlie  within  [or,  annexed]  summons  [and  com] 
tice  of  judgment  in  case  of  default —  or,  and  i 
claim  —  or,  indorsement  of  reference  to  bU 
fendants  named  in  said  summons,  to  wit: 
[sprrify  particular  place]  in  the  village  of 
of  ;  on  the  day  of  ,  1 

at  [efc.'\,  on  the  day  of  ,  19 

[efc],  on  the  day  of  ,  19      : 

from  preceding  Form,  from  the  t]. 

FORM  No.  871. 
The  same:  —  On  infant  nnder  fonrteen  and 

[As  in  last  Form  hut  one,  to  the  f,  conclude 
under  14  years  of  a^i^,  by  delivering  a  copy 
sonally,  and  leavinc:  the  same  with  him,  and  a 
place  [ofhenrise,  according  to  the  facfl,  depon 
thereof  to  and  left  the  same  with  W.  Z.,  the  ii 
or,  guardian  —  or  if  neither  iras  within  the  S\ 
dicating  relationship,  if  any  —  then  having  1 


70  Soe  note  to  pnra»rrnph  8,  p.  C39; 
if  for  nny  reaHon  it  is  deomcKl  dosir- 
able  to  show  the  details  of  what  oc- 
curred, continue,  for  instance,  thus: 
by  tendering  a  copy  thereof  to  him 
personally,  and  on  his  refusal  to  re- 
ceive the  same,  deponent  stated  to 
him  that  they  were  the  summons 
[and  complaint  —  or  otherwise]  in  an 
action  ajrainst  him,  and  that  he,  de- 
ponent, thereby  served  them  upon 
him,  and  deponent  then  laid  them 
down  upon  defendant's  desk,  saying  to 
him,  "  I  hereby  deliver  these  to  you," 
and  thereupon  left  the  same  with  him. 
Matter  of  ^McCiarren,  112  App.  Div. 
603.  98  N.  Y.  Supp.  4 IT);  CorreH  t?. 
Grangeth,    12    Mi»c.    209,    34    N.    Y. 


Supp.  26.  S 
Dett,  30  Abb. 
It  is  the  m( 
ever,  to  mei 
statement  of  ' 
ing  with  "  de 
tails  are  requ 
vacate  the  alb 

71  Where  th 
edge  of  the  d 
corresponding 
affidavit  cann 
that  the  defen 
etc.  See  O'Cc 
App.  Div.  492 

72  Under  N 
I  426,  subd.  : 
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^.  Z., —  or,  with  whom  said  Y.  Z.  was  then  residing  —  or, 
service  said  Y.  Z.  was  then  employed  —  in  case  of  such 
n  person  other  than  parent  or  guardian,  adding  oath  that 
id  none  within  this  State'] .  That  deponent  knew  the  de- 
Y.  Z.  so  served  to  be  the  person  mentioned  and  described 
lid  snimnons  as  defendant  herein,  and  the  said  W.  Z.  to 
ther  \^or  otherwise,  as  above  —  or,  where  identified  by  in- 
ate  facts.    See  Form  No.  875]. 


f.] 


[Signature.] 


FORM  No.  372. 

r. — On   jndicUlly   declared   incompetent,   by   deliyering   copy   to 
committee.73 

I  last  Form  but  two,  inserting  at  the  end:]  And  at  the 
le  and  place  [or,  otherwise  according  to  the  fact]  depon- 
^ered  a  copy  thereof  to  and  left  the  same  with  W.  X., 
jpwnent  knew  to  be  the  committee  of  said  Y.  Z.,  duly  ap- 
by  the  Court,  at  ,  on  or  about  the 

,19     . 

FORM  No.  373. 

lixiag  lerTice  of  nunmons  npon  another  person  when  defendant  it 
iacompetenty  hut  not  judicially  eo  declared.74 

At  a  Special  Term  [etc.] 


reading  and  filing  the  affidavit  of  M.  N.,  verified  on  the 
^  of  ,  19     ,  and  the  court  having,  in  its  opinion, 

le  ground  to  believe  that  the  defendant  herein  by  reason 
lal  drunkenness  [or  specify  any  other  cause]  is  mentally 
B  adequately  to  protect  his  rights,  although  not  judicially 
incompetent,  it  is 

lED,  That  a  copy  of  the  summons  be  also  delivered  in  be- 
laid defendant  to  O.  P.,  Esq.,  of  ,  and  that  ser- 
aid  sunmions  shall  not  be  deemed  complete  until  it  is  so 
I;  and  it  is  further 
lED,  that  notice  of  all  further  proceedings  in  the  action 


tifT  most  first  obtain  leave 

See    Chap.   II,    Article    VI, 

Sue,  pp.  — ,  — . 

r  Code  Civ.  Pro.,  §  427. 

le  provision  in  the  order  for 

sr  protection  of  defendant's 


interest,  see  Behlen  v.  Behlen,  73  App. 
Div.  143,  76  N.  Y.  Supp.  747;  Ameri- 
can Mortgage  Co.  v.  Dewey,  106  App. 
Div.  389,  94  N.  Y.  Supp.  808,  35  Civ. 
Pro.  Rep.  48.  In  the  latter  case  the 
plaintiff  made  the  application. 
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be  served  upon  said  O.  P.,  and  he  shall  have 

vene  and  protect  the  interests  of  said  defendani 

vised. 

FOUl  No.  874. 

Affidavit  of  Mnrico  upon  a  peraon  deiignatod  1 

[As  in  Form  369,  to  t,  continuing:]  by  delr 
ing  with  O.  P.,  of  ,  a  true  copy  thereof. 

That  said  O.  P.  has  been  duly  designated  by 
der  §  430  of  the  Code  of  Civil  Procedure,  as  a 
a  summons  may  be  served  during  defendant's 
State  of  Xew  York ;  that  a  certified  copy  of  sa 
the  consent  of  said  O.  P.,^^  as  duly  filed  in  the  ^ 
clerk  of  County,  are  hereunto  annexe 

certificate  of  said  county  clerk  that  no  revocat 
nation  or  consent  has  been  filed  in  his  office.''^ 

That  deponent  knew  the  said  O.  P.,  so  servec 
person  mentioned  and  described  in  the  annexe 
consent. 


[Jurat,'] 


FOUl  No.  375. 


Affidavit  of  personal  Ber?ica  ia  matrimoaia 

[As  in  Form  No,  369,  adding  statement  of  l 
the  person  served  to  be  defendant,  and  the  pi 
served  and  how  he  acquired  such  knowledge,  foi 

[Where  deponent  had  previous  personal  knc 
ponent  knows  said  Y.  Z.  to  be  such  defendant  s 
son  to  be  served  with  said  summons,  because  he 
fondant  about  two  years  last  past,  and  also  kne 
defendant  to  live  and  cohabit  together  as  mai 

,  street,  in  the  city  of 

19  ,  and  has  seen  them  introduce  themselves 
has  also  seen  their  marriage  certificate;  depon 
fondant's  father  and  mother,  and  brought  a  me 
ant  to  them. 

[]Vhere  deponent  acquires  his  knowledge  of  i 
of  service]  That  deponent  knows  said  Y.  Z.  t< 


'BThe  service  is  effective  notwith- 
standiner  defendant  has  returned  to 
the  state.    Code  Civ.  Pro.,  §  430. 

76  The  desifrnation  is  ineflTective 
until  the  consent  also  is  filed.  Lyster 
V.  Pearson,  7  Misc.  98,  27  N.  Y.  Supp. 
399. 

^  The  designation  continues  effect- 
ive for  three  years,  unless  a  different 


time  is  specific 
incompetency  oi 
as  a  revocation, 
not  negative  su 
first  instance. 

TS  These    spe 
proof  of  such 
by  N.  Y.  Gen.  1 
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nd  the  proper  person  to  be  served  from  the  following 
hat  previous  to  the  aforesaid  service  on  defendant  of  said 
I  and  complaint,  deponent  obtained  a  full,  concise,  and 
lescription  of  said  defendant  from  the  plaintiff  herein 
i  appearance,  height,  color  of  hair,  features,""*  etc ;  that 
,  street  [place  where  service  was  above  ah 

have  been  made'],  is  a  hotel,  known  as  the  "  Hotel  Ger- 
;  that  deponent,  on  entering  said  hotel,  did  not  meet  any 
ntil  he  reached  the  second  floor,  on  which  floor  the  oflBce 
)tel  is  situated;  here  deponent  saw  only  one  person  who 
[  the  description  of  said  defendant,  and  deponent  accosted 

asked  f or  "  Mr.  Y.  Z.";  said  person  immediately  said, 
e  " ;  deponent  then  asked  him  again  "Are  you  Y.  Z.  ?  "  to 
lid  person  answered,  "  Yes,  sir ;    I  am ;    what  do  you 

Deponent  then  delivered  and  served  said  summons  and 
it  upon  defendant  as  aforesaid ;  that  deponent  did  not  see 
on  on  said  floor,  or  in  the  immediate  neighborhood  of  said 
om  he  could  interrogate  as  to  the  identity  of  said  defend- 

the  plaintiff  in  this  action  was  standing  down  stairs  in 
illway  of  said  hotel,  but  out  of  sight  of  said  defendant; 
onent,  after  said  service,  went  down  stairs  and  requested 
Qtiff  to  look  up,  and  deponent  would  speak  to  said  de- 
and  plaintiff  should  look  at  him  and  see  if  the  person 
s  aforesaid  is  her  husband ;  that  deponent  again  went  up- 
id  accosted  the  said  defendant,  and  the  plaintiff  herein 
ip  from  down  stairs  (said  defendant  being  in  the  lower 
1  could  see  to  the  head  of  the  stairs  on  the  second  floor), 
sponent  accosted  said  defendant,  he  having  a  lamp  in  one 
mds,  which  threw  a  full  glare  over' his  features;  deponent 
ked  defendant  if  he  was  Y.  Z.,  said  defendant  answering, 
ir,  I  am  the  man";  deponent  then  left  and  went  down 
ad  said  plaintiff  told  deponent  that  she  recognized  her  hus- 
the  man  deponent  accosted.  That  subsequently,  and  on 
day  of  ,  19     ,  deponent  again  went  to  said  No.       , 

street,  and  on  the  second  floor  of  said  building  deponent 
lan  (unknown  to  deponent),  and  deponent  asked  hira  for 
'.  Z.";  that  said  person  then  pointed  out  to  deponent  the 
at  herein,  and  said  "  that  is  Mr.  Z." ;  that  deponent  recog- 
id  person  so  pointed  out  as  the  defendant  in  this  action, 


'79  Recognition  by  such  description  is  not  alone  enough. 
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and  as  the  person  on  whom,  deponent  served 
complaint  as  aforesaid,  and  who  admitted  to  d 
the  defendant  in  this  action. 

[Jurat.] 

^Add,  if  practicable,  corroborating  affidavits 

FORM  Ho.  376. 
AffidATit  of  lenricc  on  a  conTict  in  ] 

[Add  to  Form  No,  3G9:] 

That  said  service  was  made  in  the  presence 
ent  in  charge  of  the  Reformatory  at  , 

incr  been  theretofore  sentenced  to  said  Reforma 
bv  the  Court  [and  said  superintend 

stated  to  said  defendant  that  he  could  defei 
c<msult  his  attorney  and  counsel  for  the  pur 

FORM  No.  377. 

Affidavit  of  ■ervico  on  sheriff  by  serving  nnder-aheri£ 

[As  in  Form  No.  3G9,  to  the  *,  coniinuinq 
day  of  ,  19     ,  deponent  being  then 

one  years  [or,  if  a  minor,  state  number  of  year 
the  within  for,  annexed]  summons  [and  con 
Z.,  sheriff,  defendant,  by  personally  deliverin 
and  leaving  the  game  with  M.  N.,  defendant 
[stating  particular  place]. 

[Or,  if  at  office,  say.  between  the  hours  of 

with  a  person  then  in  charge  of  tlie  office  of  sai 

street,  in  ,  to  wMt:  defendan 

or,  deputy  slieriff  O.  P. —  or,  with  a  clerk  in 

said  sherilT  —  in  cither  case  adding,  said  office 


P^This  Form  is  from  Kaij^er  V. 
Kniser,  16  ITun,  002.  Sec,  also,  Spauld- 
in<7  r.  Lyon,  2  Abb.  N.  C.  203;  Matter 
of  Mo(;nrren,  112  A  pp.  Div.  503,  98 
X.  Y.  Supp.  415;  Randall  r.  Randall, 
29  Misc.  423.  fiO  N.  Y.  Snpp.  718; 
same  case,  with  oxtonsive  note  on  this 
subject,  7  N.  Y.  Anno.  Cas.  45;  Fow- 
ler V.  FowUt.  29  Misc.  670,  61  N.  Y. 
Supp.  lOS;  Fawcett  V.  Faweett.  29 
Mi«^c.  673,  61  N.  Y.  Supp.  109.  If 
copy  complaint  was  not  served  with 
the  summons,  insert  "  and  the  inscrip- 
tion on  the  face  of  the  annexed  copy 
summons  in  the  words  *  action  for  a 
divorce*    [etc.,   as  in  summovs].  was 


lep^ibly  writte 
face  of  the  co 
livered  to  the 

81  Such  ser< 

DufTje,    1    Abl 

Slade  V.  Josep 

•82  This  clau 

tial  to  proof  c 

83  A  proper 
escape   only. 
§    426,    Bu'bd. 
against  a  sheri 
Slierman  r.  C 
S.)  396. 

»♦  The  hours 
ifTs  office  is  n 
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ice  having  been  designated  by  said  sheriff,  by  notice  filed 
ce  of  the  clerk  of  county, —  for  service  of  papers 

FORM  No.  378. 

Affidavit  of  service  on  a  domestic  corporatioxLM 

Form  No.  869  to  the  t,  continuing:']  by  delivering  a  copy 
»  M.  N.,  of  ,  personally,  and  leaving  the  same 

I,  and  that  he  knew  said  M.  N.  to  be  at  that  time*^  the 

[or,  treasurer  —  or,  other  proper  officer']  of  the 
,  of  ,  and  knew  the  said  corporation  so  served 

company  mentioned  and  described  in  the  said  summons 
tf ]  the  defendants  in  this  action. 
L]  [Signature.] 

FORM  No.  379. 
if  service  on  foreign  corporation  by  delivering  to  director,  cashier, 
or  managing  agent.88 

te  end  of  Form  No.  378,  luith  appropriate  change  as  to 

on  of  officer,  add  the  follovnng:] 

10  person  has  been  designated  by  said  defendant  corpora- 


e  no  place  has  been  so  desig- 
vice  may  be  at  his  actual 
^e  city  or  village  in  which 
'  courts  are  held.  Dunford 
,  84  N.  Y.  415. 
esignation  of  those  officers 
process  against  a  domestic 
n  may  be  delivered,  see  N. 
iv.  Pro.,  §  431. 
upon  assistant  treasurer  of 
corporation  is  ineffective. 
V.  Staten  Island,  etc.,  Co., 
98,  4  N.  Y.  Supp.  169. 
ron  f?.  United  Tract.  Co., 
iv.  557,  73  N.  Y.  Supp.  981. 
on  officer  who  has  resigned 
Linl.  See  Yorkville  Bank  v. 
re  wing  Co.,  80  App.  Div. 
Y.  Supp,  839. 
r  N.  Y.  Code  Civ.  Pro., 
id.  3.  The  manager  of  the 
s  a  "managing  agent  within 
Young,  etc.,  Co.  v,  Wels- 
t  Co.,  55  App.  Div.  16,  66 
p.  1024. 

service  has  been  made  upon 

of  the  foreign  corporation, 

fi  423,  subd.  1,  the  preced- 

for   service  on  a  domestio 

n  may  be  followed  in  New 


York  state  without  change  except  as 
to  name  of  officer. 

As  to  whether  a  foreign  corporation 
is  properly  brought  within  the  juris- 
diction of  the  state  court  by  service 
upon  one  of  its  officers  transiently 
within  the  state,  compare  Hiller 
V,  Burlington  &  M.  R.  R.  Co.,  70 
N.  Y.  224;  Pope  t;.  Terra  Haute  Mfg. 
Co.,  87  id,  137,  and  Shickle,  etc..  Iron 
Co.  V.  Wiley  Const.  Co.  (Mich.  1886), 
28  N.  W.  Rep.  77,  holding  that  such 
service  is  sufficient,  with  St.  Clair  v. 
Cox,  100  U.  S.  350;  Golden  v.  Morn- 
ing News,  156  U.  S.  518,  and  Conley 
f.  Mathiessen  Alkali  Works,  190  U.  S. 
406.  See  examination  of  these  deci- 
sions in  Johnston  v.  Mutual  Reserve 
Life  Ins.  Co.,  104  App.  Div.  550,  93 
N.  Y.  Supp.  1052;  also,  note  in  23 
L.  R.  A.  490,  on  who  may  be  served 
with  summons  in  an  action  against  a 
foreign  corporation. 

A  non-resident  officer,  induced  by 
plaintiff  to  come  within  the  state  for 
specific  purpose,  cannot  be  served 
until  after  he  has  had  a  reasonable 
time  to  return.  Olean,  etc.,  Co.  v. 
Fairmount  Const.  Co.,  55  App.  Div. 
292,  07  N.  Y.  Supp.  165. 
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tion  under  Code  Civ.  Pro.,  §  432,  subd.  2,  f< 
of  the  summons  upon  it,  as  appears  by  the  am 
the  Secretary  of  State.* 

That  the  president^  vice-president,  treasure 
urer,  secretary  and  assistant  secretary  of  said 
ation^  is  each  a  resident  of  the  State  of 
tually  at  the  present  time  at  tlie  city  of 
State,  and  resides  in  said  city  and  remains  coi 
that  no  one  of  said  officers  can  be  found  with  di 
the  State  of  New  York.  Or,  otherwise  show  t) 
cannot  he  had  upon  any  one  of  such  officers  wit 
the  corporation  lacks  any  one  of  such  officers,  i 
name  and  show  absence  of  the  officer  who  pe^ 
ing  functions,  or  if  none,  state  that  fact.l 

That  the  defendant  corporation  has  propert; 
of  New  York,  to  wit :  [state  its  character  briefi 
of  a  certain  office  maintained  by  it  at  , 

consisting  of  desks,  chairs,  and  other  office  equi 

[Or,  may  substitute  for  last  clause:"]  That  1 
arose  within  this  State,  as  appears  from  the  cor 
if  no  complaint  has  been  prepared,^  state  fad 
which  show  that  the  cause  of  action  arose  withi 

FORM  No.  880. 
Affidavit  of  lervice  on  voluntary  aaaoci 

[As  in  Form  No,  369,<o  the  \, continuing:]  b 
leaving  with  said  M.  X.,  a  copy  thereof ;  that  d 
M.  X.  to  be  at  that  time  the  president  [or,  treas 
untary  association]  named  in  the  summons  as 
this  action. 


89  In  case  of  the  designation  of  a 
person  who  cannot  be  found  after  due 
diligence,  that  fact  may  be  shown. 
Code  Civ.  Pro.,  (  432,  subd.  3. 

©0  The  vice-president,  and  assistant 
treasurer,  and  assistant  secretary 
were  added  bv  amendment  of  1003 
(L.   1903,  chap.  311). 

01  On  the  point  of  establishing  ina- 
bility to  serve  these  officers  with  due 
diligence,  see  Forms  and  cases  under 
Service  of  Summons  by  Pubucation, 
po.^t. 

The  proof  of  service  is  insufficient 
unle«<s  it  i<*  sho\\Ti  that  no  such  officer, 
or  no  porpon  desifrnatod  to  receive 
service  can  be  found  after  diligent 
effort.      Vetolo   v.   Bee   Pub.    Co.,   66 


App.  DiY.  682; 
Doherty  v.  Eve 
Div.  136,  90  N. 
92  The  allegal 
will   he  considc 

3uestion.  See 
ournal,  supra. 
WThis  Form 
the  permission 
Civ.  Pro.,  8  19: 
been  sued  in  th( 
or  treasurer, 
ent  thai  the  in 
is  in  no  way  th 
safer  to  have  s 
rather  than  up^ 
the  association. 
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FORM  No..  381. 
CertiflcAte  by  iheriff  of  penonal  lenrice  on  defendantM 
J  of  court  and  cause.^^ 

] 

eby  certify  that  on  the  day  of  ,  19     ^  at 

^  I  served  on  Y.  Z.  [one  of  the  defendants]  above-named, 
hin]  summons  [and  complaint]  in  this  action  by  deliver- 
py*®  to  him  personally,^  and  leaving  the  same  with  him. 

.]  \^8ignature.'\ 

FOHM  No.  382. 
Admisaioii  of  personal  service.! 

Z.,  [one  of]  the  defendant  [9]  named  in  the  within  sum- 
ereby  admit  due^  and  personal  service  of  the  within  [^or, 
]   summons^   [and  complaint  —  or,  and  notice  of  judg- 

its  force  by  lapse  of  time  or  by  being 
used  upon  the  entry  of  a  judgment 
which  is  afterwards  vacated.  It  may 
still  be  used  on  a  second  application 
for  judgment.  Brien  v,  Casey,  2  Abb. 
Pr.  416. 

MSee  note  4,  page  650  {below). 

W  It  will  be  presumed,  where  the 
sheriff  returns  that  he  served  a  copy 
on  the  defendant,  that  he  served  it 
personallv.  Central  Bank  1?.  Wright, 
12  Wend!  190. 

1  An  admission  of  service  must  be 
in  writing,  and  subscribed.  Mont- 
gomery V.  Tutt,  11  Cal.  307.  N.  Y. 
Code  Civ.  Pro.,  §  434. 

The  client's  admission  of  service 
cannot  be  made  by  the  attorney  by 
virtue  of  his  general  power.  Reed  v. 
Reed,  19  S.  C.  548;  Masterson  v.  L^ 
Claire,  4  Minn.  163;  Starr  i?.  Hall, 
87  N.  C.  381.  Bu£  he  may  effect  the 
same  result  by  serving  notice  of  ap- 
pearance. 

2  A  mere  admission  of  service  goes 
only  to  the  mode,  and  is  not  a  waiver 
of  irregularity  in  the  time  of  service. 
Francis  f.  Sitts,  2  Hill,  362.  See  p.  9 
of  this  volume. 

3  In  theory  of  law  it  is  the  sum- 
mons (not  a  copy)  that  is  served  by 
delivering  a  copy.  The  summons  it- 
self is  to  be  filed.  But  an  admission 
of  service  is  not  invalid  because  in 
terms  it  admits  service  of  a  copy  of 
the  summons  instead  of  the  summons. 
Maples  V.  Mackey,  15  Hun,  533. 


I 


^neral  reouisites  of  sheriff's 
f  service  have  already  been 
ee  p.  366,  etc.,  of  this  volume, 
a  deputy  died  after  stating 
s  sickness  that  he  had  made 
ndicating  times  and  places, 
on  affidavit  to  these  facts, 
roborating  affidavit  from  one 
fendants,  ordered  the  sheriff 
El  certificate  of  service  in  ac- 
therewith.  Barber  v.  Good- 
kly.  Dig.  297,  56  How.  Pr. 

re  the  proof  of  service  is  the 
certificate,  he  should  state  or 
the  name  of  the  cause,  and 
b  the  summons  served  by  him 
lat  cause.  Litchfield  v.  Bur- 
ow.  Pr.  341. 

certificate  should  state  both 
and  place  of  service.  N.  Y. 
.  Pro.,  I  434.  The  consta- 
im  of  service  of  a  justice's 

need  not  state  the  place  of 
See  McMoran  v.  Lange,  25 
.  9,  48N.  \.  Supp.  1000. 

certificate  of  a  sheriff,  of 
it  of  his  county,  is  not  proof. 

Loan  &  Trust  Co.  v.  Dick- 
^b.  Pr.  61,  17  How.  Pr.  477. 
ficate  of  a  sheriff  of  another 
sot  evidence  in  this  state,  of 
f  papers  from  the  courts  of 
;e.  His  affidavit  should  be 
I.  Thurston  t?.  King,  1  Abb. 
Morrell  v.  Kimball,  4  id.  352. 
iflTs  certificate  of  service  of 
i  and  complaint  does  not  lose 
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ment  in  case  of  default  —  or,  and  notice  of  no 
or,  and  indorsement  of  reference  to  statute^] 
livering  to  and  leaving  with  me  a  copy  there 
day  of  ,  19     ,•  at  [Aere  iiate  place  8 

county  of  ,  and  State  of  New  York 

[Acknowledge,  hut  if  acJcnowledgment  is  no 
Signed  and  delivered 
in  presence  of 

ISignaiure  of  witness.'] 


FOUl  No.  383. 
AfBdarit  to  liciiAtiiro  of  admiaiion  of  i 

[Venue,'] 

C.  D.,  being  duly  sworn,  says,  that  he  reside 


that  on 


19 


at 


he  saw 


4  The  annexed  papers  should  be 
mentioned  if  their  service  is  relied  on. 

Jurisdiction  of  a  non-resident  held 
not  to  be  obtained  by  indorsing  **  1 
accept  service  of  this  writ/'  on  an  or- 
der that  plaintiff  give  him  notice  by 
serving  him  with  a  copy  of  the  order, 
Scott  V.  Noble,  72  Pa.  St.  115. 

0  This  clause,  thoupfh  well  to  insert, 
is  held  not  essential.  Maples  t\ 
Mackey,  15  Hun,  633,  distinguishing 
Read  t*.  French,  28  N.  Y.  285. 

6  Judfjment  on  an  antedated  admis- 
sion of  service  was  held  void  in  Tro- 
lan  r.  Fa^nn,  48  How.  Pr.  240,  aa 
agniUvSt  a  rival  creditor's  motion  to 
set  is  aside.  Cow  pare  Peck  t;.  Rich- 
ardson. 9  Hun,  5()7;  Rothrhild  V.  Man- 
nesovitcli,  29  App.  Div.  680,  61  N.  Y. 
Supp.  253 ;  and  notes  to  Form  384. 

7  It  is  not  esnential  to  designate  the 
place  where  tlie  service  was  made. 
AliIerMm  r.  Bell,  9  Cal.  315,  unless  it 
be  expressly  required,  as  it  is,  by  N. 
Y.  Code  ('iv.  Pro.,  |  434.  And  under 
that  statute,  omission  to  state  the 
place  of  service  is  a  mere  irregularity 
for  which  the  judgment  cannot  be  at- 
tacked collaterallv.  White  r.  Bogart, 
73  N.  Y.  257.  And  such  defect  has 
been  held  amendable  in  support  of  an 
honest  judgment,  as  against  the 
debtor  and  those  who  are  bound  by 


or  have  rati  fie 
Mackey,  15  Hu 

The  place  i 
limits  within  ' 
would  be  eifec 
admission. 

Under  the  st 
no  civil  suit  sh 
United  States 
courts  against 
United  States 
any  other  distr 
he  is  an  inhat 
may  be  found 
the  writ  —  ser 
trict  of  ColumL 
of  Patents,  com 
in  the  District 
invalid,  thougl 
writ  "  I  hereby 
subpopna  to  ha^ 
duly  ser^'ed  on 
and  I  do  heret 
ceipt  of  a  copy 
r.  Hill.  114  U. 

8  If  the  adm 
edged,  the  affid 
witness,  as  givt 
essential  part  < 
N.  Y.  Code  Ci\ 

0  Tf  admissioi 
a  party  who  ii 
court,  the  sign 
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personally  known  to  be  the  defendant  described  in  the  above 
on,  sign  the  same  [and  that  he  knows  said  Y.  Z.  to  be  an 
ho  has  not  been  judicially  declared  to  be  incompetent  to 
his  affairs^^]. 


.«.] 


[Signature.] 


FOSM  No.  384. 


Admission  of  aemce  and  content  to  immediate  judgment^ 

)f  court  and  cause  or  may  be  indorsed 
summons,} 

•] 

'ebj  admit  due  and  legal  personal  service  of  the  within 
iR  and  complaint,  and  con^ont  that  jiidsfment  be  entered 
th   againnt  me  for  the  amount  then^in  claimed^  waiving 


tuirie.  Litchrield  r.  Burw^ell, 
Pr,  341,  9  1^.  Y.  Leg,  Obs. 
leraon    v.    BeU,    9    VaL    315. 

is  expressly  required  by  N. 
2iv.  Pro.,  I  434,  subd.  2. 

N.  y.  Code  Pro.,  ^  138, 
1  not  in  terms  require  veri- 
^misiiion  to  verify  the  signa* 
be  admission  was  a  mend  able. 
U,  8.  Slate  Co.,  16  How.  Pr, 
lies  r.  Maekej,  15  Hun,  533, 
as  h«ld  in  White  v.  Bogart, 
S3 8,  that  proving  the  def end- 
nature    by    the    afBdavit   of 

was  at  most  an  amendable 
ity.  The  prejient  section, 
requires  verification,  and  ex- 
le  plaintiff"  from  those  who 
e  the  genuineness  of  the  tig- 

!nt»  or  a  foreign  or  domestic 
on,  who  are  competent  to  be 
rth  process,  may  also  ac- 
e  service  *  of  the  writ  and 
>ceas,  Atlantic,  etc.,  R.  Co. 
inville,  etc,  R.  Co.,  51  Ga. 
t  an  indoTHctnent  of  accept- 
TV  ice  on  behalf  of  a  corpora* 
p*frKon3  who  describe  them- 
ttuch  indorsement  as  agents 
rporation,  has  no  legal  force 
,^  evidence  of  tne  fart  of  such 
r  as  proof  of  such  aervice  aa 


the  law  contemplates.  Talladega  Ina, 
Co.  r.  Woodward,  44  Ala.  287.  In 
the  language  of  the  court,  in  one  case, 
'*  Their  unsworn  statement  was  of  no 
more  le^aJ  value  to  eatiiblish  service 
than  the  like  statoment  by  anybouy 
else  would  have  been.''  Hebcl  tv  Ama- 
zon Ins.  Co.,  33  Mich.  400.  See  d 
South.  Law  Rev.   (N.  S.)  227. 

10  This  clause  may  be  inserted  for 
greater  caution,  but  ought  not  to  be 
retjuired.  The  burden  abould  be 
upon  thos^e  impeaching  the  admission 
to  show  the  contrary. 

11  The  provision  of  tiie  statute  {N, 
Y,  Code  Pro.,  §  385;  Code  t'iv.  Pro., 
i  73S)  for  entry  of  judgment  on  offer 
by  aefendant  and  written  notice  of 
iicceptttjwe  by  plaintiff,  served  within 
ten  days,  ia*  merely  directory  as  to 
written  acceptarice,  and  such  written 
acceptance  may  be  waived  by  defend* 
ant,  and  judgment  entered  without  it| 
as  in  While  f.  13ogart,  73  N,  Y.  256, 
aufitaintng  this  and  the  two  following 
Forma  a^  against  the  claims  of  rival 
creditors.  Say^  jVllex,  J. :  '*  Th© 
want  of  a  formal  acceptance  in  writ- 
ing  •  *  *  ^-Q^g  ajj  irregulitritj 
merely,  *  *  *  and  it  may  be 
filed  at  any  time,  nunc  pro  tunc,  by 
leave  of  the  court,  or  it  m&y  be  waived 
by  the  party/ 
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the  twenty  days  menticined  in  the  nummons^  [ 
of  a(*c**ptfliice  hereof*^]. 

lAcknoivUdgment  as  in  Form  No,  1^  p.  3, 
u0davU  proving  signature,  as  in  Form  No*  38 

FOBM  m.  385. 
AffidAvit  Of  failure  to  ippeai,  antwcf  m 

[Ttrt*  o/  court  and  came.^ 

S.  H.  W.,  being  swora,  eiys  that  he  is  the  att 
tiff  in  the  above  entitled  action;  that  the  def 
peai^  or  answered  or  demurred  to  the  eomplai 
nie  tim&  to  so  appear,  anawer  or  demur  has  fu 

IJurai,} 

Foejc  Ho.  3S6. 

Jldcmeat  enttftd  on  adfuiitioa  of  service  and 

l^Title  of  eourt  ami  taiise,} 

The  euinmons  afid  complaint  in  tliia  aetioi 
tonally  served  on  Y,  Z,,  the  above-named  i 
twenty  davft'  time  to  plead  having  W-cn  duly 
wrihng,  and  no  ans^wer  or  <lennirrer  to  the  eon 
H^rverl  on  the  plaint  iff *s  attorney,  aa  requirec 
now,  on  motion  of  C\  P.,  plaintiff's  attorney,  it 
thiit  A.  B.,  the  plaintiff,  recover  of  the  defenc 
of  dollars,  with  dollars  costs 

amonnting  in  all  to  dollars,  and  have 

Judgment  entered  thia  day  of 

[ 


12  'The  defendant  majr  wnive  the  de- 
\a\\  iince  it  Is  tolelj  ff>r  hh  li«T)^at 
St*e  RothehUd  r.  Mfiiinr'*nfrt<?b,  2ft 
App.  DiT.  580,  51  N.  Y.  tSupp,  253. 


wlihmit  liii*cli 
73  N.  Y.  250.  it 
tiot  to  insert  i 
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ARTICLE  III. 
ruTED  Sebyice  Upon  a  Resident  Within  the  Jubis- 

DIOTION. 


of  the  court, 
e  on  resident, 
imptness. 

ivery  or  posting,  etc. 
of  of  substituted  seryioe. 
e  on  the  uttomey  of  record  in 
mer  cause. 


F0BM8. 

(387)  Affidavit  or  return  by  officer 

of  inability  to  make  per* 
sonal  semoe,  on  which  to 
apply  for  substituted  ser* 
Yice. 

(388)  Order  for  substituted  service. 

(389)  The  same — where  defendant's 

residence  cannot  be  found. 

(390)  Affidavit   of   substituted   ser- 

vice. 


ower  of  the  court.']  — Under  the  New  York  statute"  reg- 
service  of  the  summons,  which  is  understood  to  require 
1  service  in  all  cases  not  otherwise  provided  for,  substituted 
Tuctive  service  is  deemed  to  be  strictly  a  statutory  proceed- 
b  sustainable  except  in  cases  provided  for  by  the  statute, 
defendant  is  a  resident,  and  is  either  avoiding  service, 
disappeared,  service  by  leaving  at  his  residence, 
ng,  and  mailing,  if  personal  service  cannot  with  due  dili- 
3  made,  is  allowable,  irrespective  of  the  nature  of  the  cause 
n,  except  in  divorce**  and  real  property  actions.*^ 
•e  the  defendant  is  a  nonrresident  the  plaintiff  will  pro- 
the  method  discussed  in  the  next  article;  also  where  de- 
being  a  resident,  is  absent  from  the  State  and  has  made 
Ration  of  a  resident  to  be  served,  or  has  absconded  or  is 
id,*^  or  is  sued  in  a  matrimonial  or  a  real  property  action. 

^rvice  on  resident.]  —  Under  the  Ne\^  York  statute,*®  if  a 
nt  in  an  action  in  any  court  of  record  is  a  resident  of  th« 
id  cannot  be  found,  and  the  place  of  his  sojourn  cannot  be 
ned,**  or  if  he  is  within  the  State,  and  it  appears  that  he 

'.  Code  Civ.  Pro.,  §§  416-445. 

'.  Code  Ov.  Pro.,  §  1774;  Maiello  v.  Maiello,  42  Misc.  266,  86  N.  Y. 

J. 

SI  1557,  1670. 

ie  case  of  concealment  of  a  resident  defendant,  plaintiff  may  proceed 

is  article  as  well.      §  435. 

'.  Code  Civ.  Pro.,  §§  435-437. 

.  Nat.  Bank  v.  Thurber,  74  Hun,  632,  26  N.  Y.  Supp.956,  aff'd,  143 

I, 
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avoids  service,**  so  that  personal  service  caiin< 
court,  or  a  judge  thereof,  or  the  county  judge  of 
the  action  is  triable,  may  make  an  order  allowin, 
vice. 

In  several  unreported  cases  applications  undei 
for  leave  to  serve  a  coq^oration  have  been  denie 
that  corporations  are  not  within  the  purview  of  t 
fants  are  within  the  statute.^  The  plaintiff  has 
titled  to  this  method  of  service  when  the  defend 
joum  outfiide  of  the  State  is  known.^ 

3.  — promptness,]  — It  is  obvious  that  as  th 
substituted  service  depends  on  present  inability 
fendant,  the  application  must  be  made  on  affida^ 
mediately  preceding,  and  the  order  must  be  pron 
service  in  compliance  with  it.^* 

4.  —  cIcUrery  or  posting,  etc]  —  If  the  only  j 
the  premises  is  at  some  little  distance  from  the  d^ 
safer  course  is  not  to  rely  on  mere  delivery  to  su 
also  post  a  copy  on  the  door,  and  mail  a  copy.** 

5.  — proof  of  suhstiiuied  service,'] — In  mak 
substituted  service  by  leaving  a  copy  at  the  defer 
the  statute  should  be  strictly  pursued ;  and  the  p 
affidavit  or  return,^  should  show  compliance  in 
time  ^  and  place.^ 

20  Carter  r.  Younps,  42  N.  Y.  Supp.  169. 

21  Hjihn  V.  Anchor  Steamship  Co.,  2  N.  Y.  City  Ct.  Rej 

22  Steiiihardt  v.  Baker,  1G3  N.  Y.  410. 

23  See  Smith  v.  Fogarty,  6  N.  Y.  Civ.  Pro.  Rep.  366; 
Abb.  Pr.  4r>4. 

24  Delay  of   fifteen  days  between   making  of  affidavit 
order,  held  fatal  on  appeal  from  judgment.      Cohn  v.  K 
8.  P..  People  r.  Iliiber,  20  id.  81. 

25Kibbe  v.   Benson,   17   Wall.   624. 

ao  It  was  held  in  Easterbrook  t".  Eastcrbrook,  64  Barb.  4 
is  necessary  to  establish  service.  See  also  Doheny  r.  W 
47.  77  N.  Y.  Snpp.  9M). 

27  Sharp  V.  Baird,  43  Cal.  577.  (Return  to  attachment 
not  stating:  whether  there  was  an  occupant  or  not,  and 


2H  Compare  Wilson  r.  Call,  49  Iowa.  463,  holding  omi 
cured  after  lapse  of  years,  the  recital  of  service  in  t 
adequate. 

29Bi<kford  v.  Skewes,  9  Sim.  428;  Liblonj»  r.  Kan^a 
Ponn.  St.  413;  Robison  r.  :Miller,  57  Miss.  237  (holding  i 
return  should  state  place  to  be  the  usual  place  of  abode, 
statute ) . 
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^  the  statute  requires  delivery  to  some  person  at  the  resi- 
the  proof  of  service  should  show  such  delivery,*^  and  the 
F  known.^^ 

irvice  on  the  attorney  of  record  in  former  catLse."]  —  In 
ence  of  statutory  restraint  a  court  of  equity  may  exercise 
isdiction  necessary  to  review  or  impeach  its  own  judgment, 


[)f  a  copy  of  the  attachment.      The  court  Bay  it  is  the  duty  of  the 
»  state  in  his  return  what  acts  he  performed  in  serving  the  writ,  so  the 
ly  decide  upon  its  sufficiency.) 
lere  verbal   diversity   between  the  statute   and  the   proof   does  not 

Neally  v.  Redman,  5  Iowa,  387  (objection  that  return  used  the  word 
ce  "  instead  of  "  house,"  overruled, 
ris  r.  Hardeman,  14  How.   (U.  S.)   334   (judgment  set  aside  for  this 

in  official  return)  ;  s.  p.,  Cost  v.  Rose,  17  111.  276. 
mon  r.  Lee,  6  Iowa,  171.     In  Morehead  v.  Chaff e,  62  Miu.  161,  and 
V,  Evans,  64  Mo.  17,  errors  in  the  name  were  Held  not  to  vitiate,    in 
V.  Miller,  57  Miss.  237,  the  omission  to  state  the  name,  in  an  official 
i'as  disregarded. 

)1  lowing  cases  further  illustrate  the  principle  in  the  text,  as  applied 
Etrying  statutes: 

f  and  its  proper  deaignaiion,]  — Pigg  v.  Pigg,  43  Ind.  117;  Splahn  r. 
I,  48  id.  397;  White  r.  Primm,  36  lU.  416;  Sturgis  r.  Fay,  16  Ind. 
Witt  r.  Wetherby,  57  Mo.  276;  Earle  v.  McVeigh,  91  U.  S.  504;  Boy- 
Boyland,  18  111,  551;  Johnson  v,  Johnson,  Walk.  (Mich.)  309;  David- 
archioness  of  Hastings,  2  Keen.  509;  Winrow  v.  Raymond,  4  Penn.  St. 
mbert  v.  Sample,  25  Ohio  St.  330;   Hyslop  v.  Hoppock,  6  Ben.  447; 

Winsor,  19  Pick.   (Mass.)  247;  Capehart  v.  Cunningham,  12  W.  Va. 
aley  v,  Butler,  66  Wis.  9,  27  N.  W.  Rep.  822. 

he  dwelling  or  abode "]  —  satisfied  by  delivery  outside  the  door. 
Ins.  Co.  V.  Wulf,  1  Fed.  Rep.  775. 

ot  by  delivery  in  the  yard  and  125  feet  distant  from  the  house.    Kibbe 
B,  17  Wall.  624.     Contra,  Rousseau  v,  Gayarre,  24  La.  Ann.  355. 
7me  obvious  part  of  the  house  "]  —  satisfied  by  delivery  to  servant  on 

Alston  V,  Bowers,  1  Nott  &  McC.  (S.  C.)  458. 
rement  that  the  person  be  a  member  of  defendant's  family,]  —  Mack  v. 
73  111.  295;  Lyon  v.  Thompson,  12  Iowa,  183;  Wilson  v.  Call,  49  id. 
lyer  v.  Griffin,  7  Wis.  82;  Converse  v,  Warren,  4  Iowa,  158;  Davis  r. 
id.  56;  Lucas  v.  Wilson,  67  Geo.  356. 

ng  or  information  as  to  contents.]  —  Cost  v.  Rose,  17  111.  276;  Diltz  v. 
rs,  2  Greene  (Iowa),  479. 

ng  copy  delivered.] — Anderson  v.  Brown,  16  Tex.  654;  Kleckner  r. 
Co.,  6  Whart.  (Pa.)  66;  Case  v.  Colston,  1  Mete.  (Ky.)  145;  Wad- 
\  t.  St.  Louis,  14  Mo.  190;  Casteel  v.  Hiday,  13  Ind.  536;  Gregfory  r. 
,  10  Iowa,  445;  Slaght  v.  Robbins,  13  N.  J.  L.  340;  Hochlander  r. 
der,  73  111.  618;  Bank  v.  Catlin,  11  Vt.  106;  Florence  v.  Paschal,  50 
;  Bugbee  v.  Thompson,  41  N.  H.  183;  Rogers  v.  Buchanan,  58  id  47. 
1^.]  —  Hornby  v.  Cramer,  12  How.  Pr.  490 ;  Opening  of  Albany  Street, 
Pr.  273;  Wilson  v.  Bucknam,  71  Me.  545,  23  Alb.  L,  J.  454;  People 
way  Com'rs,  14  Mich.  528. 
iaving  posted.]  —  Lewis  v.  Botkin,  4  W.  Va.  533. 
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or  to  enjoin  proceedings  at  law,"  or  to  sustaii 
serving  the  necessary  process  to  commence  the  e 
purpose  upon  the  attorney  of  record  in  the  j 
adverse  proceedings,  if  he  be  within  the  jurisd 
party  be  absent  or  concealed,  thus  making  it  imp 
personal  service  on  him  within  the  jurisdiction. 

This  practice  rests  on  the  existence  of  such 
nection  between  the  proceeding  in  which  the 
ant  has  already  appeared  by  attorney,  and  the  t 
proposed  to  serve  him,  that  the  one  can  justly 
or  continuation  of  the  same  controversy.** 

This  practice  is  not  available  under  the  New 
cept  indirectly,  and  to  the  limited  extent  to  wh 
taincd  upon  another  principle,  viz.,  the  power  oj 
adverse  proceedings  until  the  adversary  will  app< 
ceedings  necessary  to  secure  full  relief.** 


S2Bartlett  r.  Sultnn  of  Turkey,  19  Fed.  Rep.  346;  The 
Imiiser,  20  Blatchf.  59,  9  Fed.' Rep.  226;  Segee  V,  Th 
Oglesby  V.  Attrill,  14  Fed.  Rep.  214;  Minn.  Co.  v.  St.  P 
633.      But  see  Knmm  v.  Stark,  1  Sawy.  547. 

S3Eckert  r.  Bauert.  4  \Va»h.  C.  C.  370;  Ward  v.  Set 
r.  Seabrv,  Id.  420;  Doe  V.  Johnston,  2  McLean,  323;  Duni 
Lowenat'ein  r.  Glidewcll,  5  Dill.  325;  Crellin  v.  Ely,  7  S; 

84Bo\ven  r.  Christian,  16  Fed.  Rep.  729;  Hitner  u.  Si 
Pacific  R.  R.   Co.  v.  Mo.  Pacific  Ry.  Co.,  3  Fed.  Rep. 
13  id.  420. 

For  English  rule,  see  SociAt*  Generale  de  Paris  v.  Dit 
29  Ch.  Div.  230;  Lisbon-BerhTi,  etc..  Gold  Fields  Co.  u. 
(N.  S.)  796;  Firth  r.  Bush,  9  Jur.  (N.  S.)  431;  Watt  v. 
(N.  S.)  62  (commented  on  in  N.  Y.  Daily  Reg.,  Apr. 
Deapott,  14  Ir.  L.  R.,  Q.  B.  Div.  71;  Shearman  v.  Findlay 
Court  Orders  XI,  LXVII;  Field  r.  Bennett,  56  L.  J.  Rep., 

As  to  power  to  proceed  on  service  of  an  agent,  see  also  I 
7  C.  B.   (N.  8.)   829. 

In  I^vinson  v.  Ocenjiic  Steam  Nav.  Co.,  17  Alb.  L.  J. 
that  the  Btntutory  proceeding  to  determine  liability  ol 
Limfled  Liability  Act  of  Congress,  could  not  be  comment 
attorneys  in  the  actions  against  the  carriers,  were  it  ni 
Court,  under  authority  of  the  act,  had  authorized  constr 

36  See  Article  XXlf,  Chapter  I,  p.  412,  on  Stay  op  Pb 
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FORM  No.  387. 

:  or  xttuni  by  officerse  of  iiubility  to  nuike  i»enoiial  Mnrico,  on  which 
to  apply  for  substitiited  serrice. 

of  court  and  cause.^'^ 

'.] 

'.,  being  duly  sworn,  says: 

State  relation  to  cause,  for  instance  thus:^^  That  he  is 

fing  clerk  in  the  office  of  O.  P.]  attorney  for  the  plaintiff 

and  on  the  day  of  last  past  was         years** 

[or,  at  all  the  times  hereinafter  mentioned  was  of  full 

id,  if  residence,  etc,  confirms  means  of  knowledge  as  to* 

mt,  may  say,  and  for  last  past  deponent  has  resided 

,  and  is  well  acquainted  with  Y.  Z.,  the  defendant 

rhat  Y.  Z.,  the  defendant    [or,  one  of  the  defendants] 
is  a  resident  of  this  State,  and  resides  at  No.       , 
In  the  city  of  ,  and  county  of  ,  [here  may 

cumstances,  for  instance']  where  his  family  now  are,  in  a 
lired  by  him.*^ 

That  on  or  about  the  day  of  ,    19     ,   de- 

[or,  if  it  be  a  return,  the  undersigned]  received  from  plain- 
tomey  [or  if  the  affidavit  is  by  the  attorney  say,  deponent 
the  summons  [and  notice  —  or,  and  indorsement*^]  herein, 
whereof  is  hereto  annexed,  for  service  on  said  Y.  Z. ;  and 
de  proper  and  diligent  effort  to  serve  the  same  upon  him 
H  forth  the  efforts  sufficiently  to  show  that  they  have  been. 


Harmon  v,  Lee,  6  Iowa,  171; 
•.  Baird,  43  Cal.  577;  and  Ar- 
Retubns,  p.  366  of  this  vol- 

e  is  proper  since  the  summons 
i  issued,  though  not  served, 
of  this  volume, 
must  not  be  a  party  to  the 
Code  Civ.  Pro.,  S  43^ 
nring  him  to  have  been  over 
at   time  of  first  efforts  at 

return,  substitute  for  all  the 
i:   M.  N.,  sheriff  of  [naming 

of  defendants  residence], 
etums : 

papers  upon  the  application 
ow   that  the  defendant  is  a 

of  the  state.    Lynch  v,  Eub- 

42 


tis,  85  N.  Y.  Supp.  1063.  If  a  minor, 
show  that  he  is  fourteen  years  of  age, 
or  an  effort  to  serve  on  other  persons 
as  well,  as  prescribed  in  §  426. 

42  The  lang\uige  of  the  statute  does 
not  contemplate  service  of  the  com- 
plaint with  the  summons,  except 
where  the  summons  is  delivered  per- 
sonally to  defendant;  but,  by  §  479, 
if  the  delivery  of  the  summons  is  per- 
sonal, within  or  without  the  state,  a 
delivery  of  a  copy  of  the  complaint 
m*a.y  be  made  at  the  same  time. 

The  notices  which  may  accompany 
the  summons,  and  which  qualify  or 
complete  it,  must  be  regarded  as  so 
connected  that  in  whatever  mode  it 
is  to  be  served  they  may  be  served 
with  it. 


()58  •  Abbott's  practice  and  fobms 

under  ihe  circumstances,  proper  and  diligent,  foi 
by  continuously  and  repeatedly  endeavoring  to 
fendant,  and  by  visiting  the  various  places  wh 
toined  to  frequent,  and  particularly  [specifying  j 
that  on  several  occasions,  and  particularly  on  [^ 
deponent  called  at  said  defendant's  residence,  bi 
persons  in  charge  {^naming  them  if  knownl  th 
home,  that  tliey  did  not  know  [^or,  refused  to  s 
when  ho  would  be  at  home  and  that  they  could 
where  said  Y.  Z,  could  be  found  by  him;  and  ( 
unable,  by  diligent  inquiry,  to  ascertain  whei 
home.** 

[Where  place  of  sojourn  cannot  he  ascertair 
inquiry,  for  instance  thus:^ 
*  IV.  That  the  place  of  his  sojourn  canno 
although  deponent  [or,  the  undersigned]  has  mac 
therefor  [here  specify  what,  for  instance']  or 
last,  of  his  wife,  at  his  residence  afoi 
day  of  last,  of  E.  F.  and  G.  H., 

lK)rs,  and  of  I.  J.,  in  whose  employ  he  w^as  in 

[Or  ^//w.s%]That  said  defendant  cannot  be  seei 
ings    nor   at  tlie  Club    in  ,   c 

"niember  and  has  been  a  frequenter.  That  < 
qnently  within  the  last  week  called  there  to  see  1 
himself  to  deponent,  and  has  of  late  ceased  to 
usual  resorts,  both  business  and  social,  and  has 
doned  lodgings  at  his  apartments,  and  parses  hi 
at  various  places,  and  has  no  present  business  oi 
so  far  as  deponent  has  been  able  to  ascertain  1 
his  business  and  social  acquaintances;  that  he  1 
in  business  and  made  an  assignment,  and  ha« 
claims  pending  against  him,  and  is  concealing 
service  of  process  in  suits  against  him,  and  o 
papers  in  deponent's  hands  for  service  aforesaid, 

[Or,  thus:"] 

TV.  That  said   defendant  avoids  such  servi 
permit  deponent  to  see  him*^  [here  state  the  mo 

•13  Tf  the  defendant  is  iU,  and  access  c.  Winne,  20  N 

to  him  is  for  such  reason  refused,  the  Rep.  412. 
order  is  properly  p^ranted.     Carter  t?.  « To  obtain 

YounjTs,  42  N.  Y.  Super.  Ct.  109.  now   under  con 

M  SUvStained   by  Naple  r.   Tasr^nrt,  necessary  to  ah' 

4  Abb.  N.  C.  144.     See,  also,  Phillips  avoids    service; 


(I 


iiniij 
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\o  08  satisfactorily  to  prove  the  fact,  for  instance  thu8:'\ 
o'clock,       M.,  on  the  day  of  ,  19     ,  de- 

ent  with  said  summons  [and  notice]  to  the  office  of  said 
t,  No.       ,  street,  in  the  city  of  ,  the 

wn  place  where  said  defendant  can  be  found  [it  may  he 
dd  circumstances  showing  it  to  he  his  office,  sign,  etc.']  ;' 
bund  a  young  man  in  attendance,  who  told  him  that  ha 
te  the  nature  of  his  business  before  he  could  see  said 
t.  Deponent  then  told  him  that  he  came  to  serve  a  sum- 
said  defendant,  and  said  young  man  thereupon  said  that 
could  not  see  him,^*  and  refused  to  allow  him  to  enter 
office  [add  statement  of  repeated  efforts,  if  any], 

at  personal  service  cannot  be  made  upon  said  defendant, 
proper  and  diligent  effort  has  been  made,  as  above  set 


bat  no  previous  application  for  an  order  for  substituted 
as  been  made  herein  [except,  etc.^] 

.]  [Signature.] 

FORM  No.  388. 
Order  for  substituted  service.^ 

•/]   Court,    [or  if  a  court  order]     At  a  Special  Term 

[etc.    See  Form  94]. 
the  cause.] 

ctory  proofs®  having  been  presented  to  the  court  [or  if 

order,  to  me],  by  3i6  affidavits  of  M.  N.  [and  O.  P.,] 

or,  by  the  return  of  M.  N.,  sheriff  of  county, 

le  day  of  ,  19     ,  that  the  summons  [and 


publication  of  summons 
rei*ident  defendant  it  is 
0  show  that  he  keeps  him- 
led  with  intent  to  avoid 
e  Foster  r.  Moore,  68  Hun, 
Y.  Supp.  1089. 
led  by  Baker  v.  Stephens, 
•.  (N.  S.)  1,  where  there 
rer,  corroborating  affida- 
inother  Form,  see  16  Hun, 
Y.  671.  For  the  opinion 
st  also  be  shown  that  t^e 
r  avoiding  defendant  must 
o  have  luid  reason  to  ap- 
it,  see  42  N.  Y.  Super  a. 


47  See  page  116  of  this  volume, 
paragraph  84,  and  also  page  171. 

^The  order  may  be  made  by  the 
court, or  a  judge  thereof, or  the  county 
court  judge  of  the  county  where  the 
action  is  triable.     {  435. 

40  See  McCarthy  v,  McCarthy,  16 
Hun.  646,  aff'g  55  How.  Pr.  418;  aflTd, 
84  N.  Y.  671.  In  defending  a  judg- 
ment rendered  on  such  substitute 
service  from  collateral  attack,  it  is 
only  necessary  to  show  that  defend- 
ant was  a  resident  of  the  state,  and 
that  the  other  facts  were  efltablishei 
to  the  satisfaction  of  the  judge 
granting  the  order.  HaaweU  v. 
Lincks,  87  N.  Y.  637. 


860  abicitt's  rEAtiTic*  j^aiu  fo 

notice^  Of,  and  indorsemmt  thereon j  10  ti 
which  U  henHu  aiaiexvd,  has  [or,  have]  b 
dolivei^d  to  §aid  il,  X.  to  be  lerved,  and  thai 
QAtaed  tlicrc'in/  is  1  resident  of  this  State 

,  street,  in  the  city  of 

that  iaid  M«  N,  has  made  proper  and  dtligei 
liiinmmiii  land  notice  —  or,  and  mdorsemen 
defendant,  and  that  the  plact*  of  his  siijonrii 
[fir,  anil  that  ho  a%'oidd  iervice],  m  tliat  pe 
be  made  upon  hiia:  now>  on  motioo  of  Q* 
plain  riff: 

OKnEBEH,  that  aerric©  of  aaid  ^11111  mous 
V.  Z,  bo  made*  by  leaving  a  copy  thereof,  1 
the  re^idenco  of  Baid  defendant  [desiffnatin 
of  proper  age.  if  upon  reasonable  appliealif 
obtaineil,  and  such  a  perfton  found  who  wilt 
mittanco  cannot  be  m  obtained,  nor  such 
afB^cing  tlie  same  10  the  outer  or  other  door  0I 
reftidenee^  and  by  depositing  another  copy 
closed  in  a  post-paid  wrapper,  atldressed  to  I 
of  residence,  in  die  post-office  at  the  said  pi  a 

[If  (irlivvry  of  copy  lo  n^xt  frhnd  of  inf 
i3  Tfiiumd  under  §S  437,  42 H,  add]  And  it 
that  a  copy  of  aaid  summons  [and  notit^ 
ihcrcftn]  be  also  delivered  personally  to  V 
btdiftlf  (if  the  defembnt  Y,  Z.,  and  left  with 
the  service  of  the  summons  herein  on  ^aifl 
det^me*!  romplefe  imlil  it  is  so  delivered  to  an< 

\ Aufhrnlirafion  a^  in  Fomi  No.  lOR,  on  j 

[Frnkr  N.  }\  Codr  Piv,  Pro.,  U  4.^0,  4^ 
a^davits  and  mak^  (he  Rt^rvice  irifkin  10  da} 

FORM  No.  38d. 
Tbe  iame.^  Where   aefendaat'i   resideoce   cj 

[As  in  previQUs  Fnrtn  to  *,  continuing:] 
Sfato  of  Xrvr  York,  and  that  said  51*  N.  h 

t!t»Miiiling  fn  not  neeesitiiTj  wlieii  a  in    !F^d    'T 

copy  in  loft  with  n  aul table  person  on  court    lii   ^ 

tJie   premises,   nnd   the  order   followi  tiictliod  of 

till*  worrlinjf  ttt  the  Code  and  doet  not  *int'H  rf^sideu 

rp*|uir<?  iniiiliup,  except  bm  an  accom*  vUtinj*  thi*  1 

piiniment  io  tl*e  BtHxin^  of  thi»  ^ntn-  nett»  C?>  Htm 
mons,     Ovi^rton   (^.   Barclay;  80   Bun,  Aa  thp  Lvr 

«n,  3*1  N.  Y.  8Qpp-  32«.  the  aection   ] 

MN,  Y.  Code  Civ.  Pro.,  |  437,  the  eouri,  it 

03  Bv  tin  amendmettt  to  sectmn  430  court  oruer  i 
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eflFort  to  serve  said  summons  personally  upon  said  defend- 
I  that  the  place  of  his  sojourn  cannot  be  ascertained,  so 
sonal  service  cannot  be  made  upon  him,  now,  on  motion 
.,  attorney  for  plaintiff,  it  is 

RED,  that  service  of  the  summons  in  this  action  upon  said 
)  made  [here  insert  any  such  ditections  as  are  a/^ceptahle 
ourt  and  seem  most  likely  to  result  in  personal  notice  to 
nt,  as:"]  by  delivering  to  and  leaving  with  the  person  in 
>f  the  defendant's  office  at  No.  in  said  city, 

)f  said  summons  and  of  this  order ;  or  if  upon  reasonable 
ion  at  said  office  during  ordinary  business  hours  admit- 
nnot  be  obtained,  then  by  affixing  the  same  to  the  entrance 
said  office  [add  provision  as  in  preceding  Form,  for  mail- 
ffice  address,  or  hotel,  or  former  residence,  as  may  be  moi 
ory.^ 

FORM  No.  390. 
Affidavit  of  tubttituted  8ervice.0S 
/  the  cause,'] 

] 

.,  being  duly  sworn,  says : 

lat  he  is  [manning  clerk  of  O.  P.]  the  plaintiff's  attorney 


and  was  years  of  age  on  the  day  of 


last 


'hat  on   the  day  of  ,   19     ,   he  served   the 

is  [and  notice  —  or,  indorsement  thereon]  in  this  action 
order  of  Mr.  Justice  J.  K.,  dated  the  day  of  , 

irecting  service  thereof  as  hereinafter  specified,  and  filed 
vith  said  summons  on  the         day  of  ,  19     ,  upon 

ndant  Y.  Z.,  therein,  as  in  said  order  directed,  to  wit :  * 
ccess  was  obtained]  by  leaving  a  copy  of  said  summon? 
3tice — or,  indorsement  thereon]  and  of  said  order  [if 
defendants  at  same  address,  say,  copies  —  etc. —  for  each 
defendants  respectively]  at  the  residence  of  said  defend- 
Z.,  at  No.         ,  in  street,       ,  in  the  county  of 

,  in  this  State,  by  there  delivering  the  same  to  and  leav- 


ye  made  and  filed  immedi- 
ice  only  upon  this  filing  is 
ice  made  complete  and  de* 
time  to  answer  started  to 
137. 

f  a  deputy  sheriff  makes  this 
ake  his  aflSdavit  rather  than 


a  certificate  of  service.  See  Easter- 
brook  V,  Easterbrook.  64  Barb.  421 : 
Doheny  r.  Worden,  75  App.  Div.  47, 
77  N.  Y.  Supp.  950. 

MAs  the  service  is  not  personal, 
the  rule  does  not  expressly  require 
apo  to  he  stated. 


662  Abbott's  practick  and  fori 

ing  dio  same  with  W.  Z,,  whom  he  knew  to  be 
or,  servaiitj  of  said  defendant  [or  if  the  ncine 
known,  with  a  piTson  at  the  door  of  defenda 
who  opened  the  door  in  response  to  deponent' 
hell],  and  who  appeared  to  be  of  proj^r  age  1 
vice,  to  wit,  over  the  age  of  fourteen  [or,  about 
years,  and  who  received  the  same*^  \_or  statin 
delivery  if  it  was  not  received^. 

[Or  if  access  could  not  be  obiained'l  to  wit, 
of  said  summons  [and  notice  —  or,  indorseij 
order  to  the  outer  door  [or  specify  other  door 
of  8ai<l  defendant,  at  No.  ,  strec 

the  county  of  ,  in  this  State ;  that  dep 

upon  reasonable  application,  to  obtain  admitta 
find  any  person  of  proper  age  at  such  residence 
the  same.  That  said  residence  was  closed,  £ 
unable,  by  ringing  and  knocking,  to  find  any  p 
ij^es  [or  otherwise  state  reasonable  effort  to  obU 
find  a  person  to  receive  the  paper], 

IV.  That  on  the         day  of  ,  19     ,  a 

[naminrj  place  of  defendant's  residence],  dep< 
tho  post-office  at  said  plaee^^  another  copy  of  s 
notice  —  or,  indorsement  thereon]  and  order, 
in  a  post-paid  wrapper,  addressed  to  said  defei 
said  place  of  residence. 

[Jurat.] 

Ml  Aa   to   nU   these   particulars,  see  B7  As  to  mail 

notr  31,  p.  ft55.  and  Public att( 

&c  Ah  to  these  particulars,  see  note  Maixjno,  p.  39' 
31,  p.  655. 
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ARTICLE  IV. 
Sebvice  by  Publication  and  Mailing. 


0.  What  positive  allegation  may  suf- 
fice to  give  jurisdiction. 

10.  Who  to  make  affidavit. 

11.  Second  use. 

12.  Return. 

13.  Promptness. 

14.  Taking  advantage  of  defects. 

15.  Amendment. 


r  of  the  court. 

New  York. 
meity  of  party, 
ninaries  to  the  application. 

of  cause  of  action. 
f   non  residence,   inability    to 
re,  etc. 
arsay. 
es  of  information. 

For  list  of  Forms,  see  p.  671  of  this  volume. 

}wer  of  the  court.^  —  Under  the  Codes  of  Procedure  the 
id  maimer  in  which  a  plaintiff  may  proceed  against  a  de- 
by  serving  the  process  upon  him  by  publication,  are  gen- 
xplicitly  prescribed  by  statute ;  the  power  is  commonly  re- 
as  purely  statutory  '^  (except,  of  course,  those  cases  where 
ceding  is  purely  in  rem,  and  where  personal  service  is  of 
innecessary)  ;  and  a  substantial  compliance  with  the  statute 
ly  required.*^ 

!Ourt8  of  a  State  will  give  effect  to  a  judgment  thus  regu- 
ken  within  the  State  and  under  its  statutes;  but  the  ques- 
ether  such  a  judgment  is  enforcible  in  other  jurisdictions 
ler  matter.*^ 

he  contrary,  Grassmeyer  r.  Beeson,  13  Tex.  624.  where  the  court  say 
he  absence  of  statutory  authority  the  courts  [of  Texas]  were,  from 
isity  of  the  case,  compelled  to  adopt  some  course  of  procedure  and 
ractice  to  be  applied  in  cases  like  this  in  order  to  administer  jiif^tioe 
dicate  the  causes  of  citizens  a/?ainst  non-residents, 
^ns  r.  Allcom,  9  Tex.  25,  this  court  adopted  the  rule  that  courts 
[petent,  "  as  a  matter  of  practice,  to  adopt  a  mode  of  making  partie<« 
e  law  prescribed  none."  Under  this  rule  rights  have  been  acquired 
11  not  be  disturbed  unless  in  obedience  to  the  mandate  of  absolute 
iriple. 

de  r.  Huber,  20  Cal.  81  (holding  that  under  statute  authorizinfir 
on  after  summons  had  been  issued,  judgment  on  an  order  made  before 
iummons  could  not  be  mtained).  s.  p.,  Ricketson  v.  Richardson,  26 
;  Galpin  v.  Page,  18  Wrfll:  350,  369.  For  other  authorities  see  notes 
ing  paragraphs. 

leading  cases  are  Pennoyer  v.  Neff,  95  U.  S.  714,  722,  and  Hart  r. 
110  id.  1.51. 

former  case  it  was  held  that  the  failure  to  serve  personally  within 
diction  takes  the  case  out  of  the  constitutional  provision  giving  judg- 

one  State  full  faith  and  credit  in  another;  and  the  court  lay  down 
•ine  that  such  a  judgment  is  not  binding  except  to  dispose  of  j^rop- 
oght  into  the  custody  of  the  law   in   the  action   before  judgment. 

was  held  that  a  sheriff's  sale  of  other  property,  on  execution,  gave 

s.  P.,  Wood  t;.  Stonberry,  21  Ohio  St.  142;  Lutz  v,  Kelly,  47  Iowa, 


664  Abbott's  practue  and  fokms>. 

2.  —  in  New  York.']  — By  the  New  York  sta 
to  order  service  by  j)nblication  is  confined  to  the 
the  county  courts,  and  the  City  Court  of  the  city 
and  can  only  he  exercised  by 'a  judge  of  the  cour 
judge  of  the  county  where  the  action  is  triable.^ 

3.  hicapncUy  of  party.]  — Infancy**  and' insa 
no  objection  to  service  under  the  statutes,  unle 

307.  Compare  Gibbs  r.  Queen  Ins.  Co.,  63  N.  Y.  114;  Hu 
022;  CttHHidy  r.  Ij'itcli,  2  Abb.  N.  C.  315;  Schwinger  r.  Hi 
In  tbe  cane  of  Hart  r.  Sansom,  110  U.  S.  151,  it  was  ft 
action  to  ninove  an  allo^red  cloud  on  title  was  not  withi: 
least  as  against  one  who  is  not  a  citizen  or  resident  of  the  i^ 
tbe  courts  of  the  State  where  a  judgment  declaring  the  cb 
unfounded,  has  b€>en  recovered,  on  fservice  on  him  by  pul 
feel  bound  to  give  it  effect,  no  court  deriving  its  authc 
gin-ernment  will  recognize  constructive  ser\'ice  as  bringing 
the  jurisdiction.  Hence  it  was  held  that  such  a  judgme: 
absentee  from  asserting  his  claim  in  a  court  of  the  United 
r.  Hammett,  27  Fed.  Rep.  339,  21  Repr.  772).  And  the  co 
of  equity  in  bills  for  removing  cloud  on  title,  for  specifi 
the  like,  proceed  in  personam,  not  in  rem;  and  cannot 
authority  appoint  a  trustee  or  receiver  to  convey  for  an  ab 
force  of  its  decree  divest  a  title. 

So  far  as  the  last  statement  denies  the  power  of  a  court 
on  instrument,  and  treat  the  title  as  resting  where  it  woul 
be  but  for  such  instrument,  it  is  contrary  to  what  is  ub 
practice  in  this  State  at  least.  So  far  as  it  denies  the  p 
recognized  title  it  is  in  accord  with  our  law.  In  Englis 
power  was  supplied  in  ISoO  by  I^rd  Brougham's  Trustee  A 
practice  of  **  vesting  orders."  13  &  14  Vic,  chap.  160;  am 
rhiip.  55.  See,  also,  47  A  48  Vic,  chap.  61.  For  the  N.  1 
Civ.  Pro.,  I  718. 

Compare  Palmer  r.  McCormick,  28   Fed.  Rep.  541    (bus 
i  of  mortgage  on  service  by  publication  under  State  statute) 

mann.  Id.  30  (sustaining  proceeding  to  foreclose  a  lien). 

In  Brooklyn  v,  /l':tna  Life  Ins.  Co.,  99  U.  S.  362,  and 
V.  Darlin^on,  101  U.  S.  87,  a  decree  adjudging  municipal  b 
not  binding  on  non-resident  holders  served  only  by  publica 
In  Cooper  v.  Reynolds,  10  Wall.  308,  it  was  held  (reco 
ciples)  that  if  property  is  attached  before  judgment,  the  jt 
its  sale;  and.  in  Brown  r.  Tucker,  7  Colo.  30,  1  West.  C< 
even  though  the  judgment  be  simply  for  money,  the  attache 
sold  on  a  general  execution  pursuant  to  statute,  equally  as  il 
the  execution  were  specific  (reversing  decision  to  the  conti 
61  NT.  Y.  Code  Civ.  Pro.,  |  440. 

«2  But  similar  provisions  give  the  like  power  to  8urrogat4 
2524.  Before  an  order  can  be  granted  by  a  judge  of  the 
must  be  submitted  that  an  attachment  has  been  issued 
If  3170)  ;  it  is  a  jurisdictional  requirement,  Wilson  v.  Lang 
N.  Y.  Supp.  180. 
1  63  As  to  the  distinction   between  orders  of  the  court  ai 

I  pp.  88-94,  212,  of  this  volume. 

'  64  Bryan  v.  Kennett.  113  V.  S.  179;  Syracuse  Sav.  Banl 

Pro.  Rep.   (Browne)   216.  219. 

« McCormick  r.  Paddock  (Neb.,  1886),  30  N.  W.  Rep.  6( 

1  . 
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But  one  seeking  an  order  for  service  by  publication  in 
case  ought  to  disclose  the  incapacity  if  known,  so  that  the 
lay  direct  a  copy  of  the  summons  to  be  delivered  to  a  next 


reliminaries  to  the  application.']  —  Under  the  New  York 
actual  effort  to  serve  the  defendant  is  usually  necessary, 
t  can  be  definitely  ascertained  that  he  is  beyond  the  juris- 
A  sheriff's  attempt  to  serve  is  not  necessary;  but  his 
or  inability  to  effect  service,  stating  reasons,  is  competent 
e  with  other  proof  by  affidavit  to  support  the  application, 
^finite  knowledge  is  lacking,  such  inquiries  should  be  made 
er  quarters  according  to  the  connections  and  usual  resorts 
lefendant,  that  the  answers  received  may  be  competent  evi- 
m  the  question  of  the  residence  and  present  whereabouts 
ndant 

roof  of  cause  of  action.']  —  The  New  York  statute  p:'o- 
iilly  for  proof  of  the  cause  of  action  before  the  court  as  a 
m  of  taking  judgment  by  default,  if  service  without  the 
)r  otherwise  than  personally,  is  relied  on,^  and  it  accord- 
ispenses  with  the  old  requirement^  that  the  applicant  for 
er  must  prove  his  cause  of  action  by  affidavit;^  and  so  far 

I.  Code  av.  Pro.,  |  1216. 

I  in  force  in  some  other  States.  Little  v,  Currie,  5  Nev.  90  (holding  a 
it  in  the  aflSdavit,  using  the  language  of  the  statute  that  ''a  cause  ot 
cists  against  defendant/'  is  fatally  defective). 

M.  M.  Co.  17.  Justice  Court,  18  Nev.  21  (holding  a  statement  that 
as  to  recover  a  specified  amount  due  from  defendant  to  plaintiff,  and 
c  done  for  defendant,  insufficient,  the  statement  as  to  the  amount 
le  being  a  mere  legal  conclusion,  and  there  being  no  statement  that 
c'was  due  at  defendant's  request). 

\  r.  Hyde,  31  Cal.  342  (holdin.i^  a  statement  that  H.  was  ''a  neces- 
I  proper  party  defendant,"  but  without  stating  facts  in  detail  to  show 
was,  insufficient,  even  against  collateral  attack), 
s  r.  Holmes,  15  Neb.  615,  19  N.  W.  Rep.  600  (holding  an  affidavit 
10  fact  as  to  the  cause  of  action  by  which  the  court  could  ascertain 
it  was  one  of  those  wherein  servjce  could  be  made  by  publication  or 
Efficient,  notwithstanding  a  statement  in  the  affidavit  that  the  cause 
t  a  one). 

d  V.  Malone,  102  Ind.  251,  1  Northeast.  Hep.  507,  (holding,  on  the  con- 
at  it  is  sufficient  on  this  point  to  state  that  there  is  a  cause  of  action 
ilaintiff  against  the  defendants,  and  show  that  it  is  connected  with 
jt.  The  court  say:  The  statute  does  not  contemplate  a  full  statement 
lets  constituting  the  cause  of  action  in  the  affidavit  for  publication, 
lere  any  reason  for  requiring  such  a  statement.    The  affidavit  is  not 

to  inform  the  defendant  of  the  particular  character  of  the  cause  of 
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as  the  cause  of  action  is  concerned  a  verified  c 
thenticated,^  and  showing  a  sufficient  cause  oi 
defendant  to  be  served,  is  now  enough.  If 'it 
and  it  is  not  convenient  to  produce  it,  a  copy  a 
the  affidavit  will  suffice,  care  being  taken  to  n 
complaint  in  the  order  as  a  part  of  the  foundat 
The  cause  of  action  must  of  course  be  one 
has  jurisdiction,^* 

6.  — of  non-residence,  inability  to  serve, 
ance  with  the  principle  already  stated^  that  ; 
an  affidavit  "  to  show,"  or  to  make  proof,  or  tl 
fied  by  an  allegation  in  the  words  of  the  statute 
statement  of  evidence  from  which  the  court  ca 
such  allegation,^* —  the  affidavit  must  make  pro 


action  ur^ed  against  him,  but  its  purpose  is  to  exhibit 
as  show  that  the  case  is  one  in  which  it  is  proper  to  giv< 
No  URcfiil  purpose  would  be  subserved  by  setting  fortl 
on  the  contrary,  such  a  procedure  would  cumber  the  i 
at  aU). 

So,  alfto,  in  Cillespie  r.  Thomas,  23  Kans.  138,  an 
action  to  l>e  one  in  which  service  by  publication  might 
the  same  principle,  suiTicicnt  to  sustain  the  order,  tfa 
stating  the  cause  of  action  more  specifically  and  correct 

Under  the  Kentucky  statute,  allegations  in  the  hil 
the  ground  that  such  allegations  should  have  been  made 
Heirs  r.  Clay,  4  Littcll    (Ky.).  283. 

CO  Defect   in   authentication   of  the  verification   held 
Williamson.  G4  How.  Pr.  450,  3  Civ.  Pro.  Rep.  69.     Th« 
fatal.     Luther  v.  Brison,  4  Monthly  L.  Bui.  91. 

70  Hryan  r.  University  Co.,  112  X.  Y.  382;  Paget  f.  S 
Cheslcy  r.  Morton,  9  App.  Div.  401,  41  N.  Y.  Supp.  403; 
etc.,   84   N.   Y.   Supp.    135.     But  the   suflficiency  of  the 
tested   in   the  motion,  unless   it  is   plainly  frivolous. 
65  App.  Div.  128.  72  N.  Y.  Supp.  611,  10  X.  Y.  Anno.  ( 

71  Pages  11,  12,  of  this  volume,  and  cases  cited  in  note 

72  Kennedy  r.  N.  Y.  Life  Ins.  &  Trust  Co.,  101  N.  Y.  < 
In  Kennedy  r.  Lamb,  182  N.  Y.  228,  233,  it  is  said  (Va 
who  simply  repeats  the  words  of  the  statute,  merely  st 
the  proposition  to  be  proved.  Proof  requires  that  facts 
the  conclusion  sought  mny  be  logically  drawn." 

73  For  applications  of  this  rule,  see  Victor  M.  M.  Cc 
Nev.  21,  1   West  Coa^t  Rep.  291)   (requiring  afiidavit  to 
had  IxM^n  used  and  wliat  done  in  attempting  to  get  inf( 

Forbes  r.  Hyde,  31  Ciil.  342  (holding  allegation  t 
necessary  party,  without  stating  facts  to  show  it,  insi 
aiction). 

Otherwise  under  a  statute  saying  "that  an  aifidavi 
service  of  summons  cannot  be  made  within  this  State, 
Paddock   (  Xeb..  1880),  30  X.  W.  Rep.  602. 
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with  due  diligence  to  make  personal  serrice.^*  Non- 
ce in  the  State,  or  residence  at  any  particular  place,  may  be 
lirectly  as  a  fact J*^ 

-hearsay.} — This  principle,  however,  does  not  preclude 
nts  on  information  and  belief,  for  the  facts  of  non- 
ce, absence,  concealment,  and  the  like,  are  in  their  nuture 
provable  by  evidence  of  declarations  of  the  absentee,  and 
tions  of  third  persons  made  in  answer  to  proper  inquiries 
)rmation ;  and  the  same  principle  that  allows  such  evidence 
al  at  law  allows  it  in  these  aflSdavits.^* 
not  necessary  to  produce  the  affidavits  of  the  informants 
se  their  nonproduction." 

allegations  of  the  affidavit  need  not  make  a  case  of  abao- 
ability  to  serve,  but  must  make  it  clear  that  reasonnble 
*e  in  good  faith  has  left  or  will  leave  plaintiff  still  unable 
t  personal  service. 

Idition  to  such  facts  and  circumstances,  the  affidavit  should 
he  resulting  conclusion,  i.  e.,  that  plaintiff  cannot  serve 
imons  personally  in  the  State  with  due  diligence.''^® 


mrces  of  in  formation. 'I  —  It  is  material  to  show  that  the 
of  information  were  such  as  inquiry  ought  to  be  directed 
lus  an  allegation  of  inquiry  of  a  third  person,  which  would 
sufficient,  if  for  aught  that  appeared,  he  was  a  pnifeet 
r,  may  be  made  sufficient  by  adding  that  he  was  the  brother, 
3artner,  or  general  agent  of  the  defendant.''^®     But  inquiry 

f.  Code  Civ.  Pro.,  $  439;  Kennedy  r.  Lamb,  182  N.  Y.  228. 
ta]  in  an  affidavit  that  a  warrant  of  attachment  haa  been  granted  tipon 
od  of  defendants'  non-residence  does  not  establish  such  fact.    Yoim^  v. 
(3  Hun,  179,  25  N.  Y.  Supp.  875. 

for  instance.  Howe  Mach.  Co.  v.  Pettibone.  74  N.  Y.  68;  Belmimt  v, 
82  N.  Y.  256;  Empire  City  Sav.  Bank  r.  SiHeck,  98  App.  Dlv.  139, 
.  Supp.  561,  aff'd,  180  N.  Y.  541;  Coffin  V.  Lesster,  36  Huti,  ^47; 
>erg  F.  Gearty,  Id,  243;  Lockwood  v.  Brantiv,  31  id.  155. 
»r  r.  Wilson,  43  Hun.  629,  12  Civ.  Pro. 'Rep.  267;  Nat.  Bank  ot 
c  r.  Whiteman,  21  N.  Y.  Supp.  748. 

»ire  City  Sav.  Bank  r.  Silleck,  98  App.  Div.  139,  90  N.  Y.  Supp,  .^(IJ. 
I  N.  Y.  541. 

>neral  statement  of  having  mad^  search  and  inquiry  at  all  the  plitrt'^ 
fendant  would  be  most  likely  to  be  found  is  not  sufficient.  Putnnni 
,  19  Wkly.  Dig.  46. 

rence  in  the  affidavit  to  letters  as  the  source  of  information  tnui^i 
rted  by  producing  the  letters,  or  copies  annexed,  sworn  to  be  copieii. 
irrie,  14  Misc.  74.  35  N.  Y.  Supp.  198;  Greenbaum  v.  Dwycr,  66  How. 
4  Civ.  Pro.  (Browne)  276. 
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i»(  onljr  on:^  pertau  is  twmIj  eoougli,  and  il 
^l9Md  down  to  till*  time  a£  mAking  tlie  affi^ 

U.  H'Aa/  positive  uUi^f/aihn  may  aujfice  i 
—  If  noii-redid«!nce  within  the  Suit  j\ 

HihI  place  in  a  titetatit  State,  and  r  d 

tftnt  State,  be  poeitivelv  alkged  in  an  alfidai 
nf  ihr  applicatian^  ihc  eourt  have  juriadietio 
rher  evideneo;  ajid  the  omi^iriti  of  th©  Qitl 
that  defendant  eiiEitat  be  i<»iTed  witliiE  the  S 

But  a«  the  judgi:  »Uou)d  reftjsi*  tht*  onh^ 
iHabiliry  to  servo  within  the  Stale  unless  til 
tiia!  knowlcsdgo  on  deiMnient'ii  part  of  dcfei 
and  ab«*t*nci\  fbe  moving  papers  must  show 
»»f  information  and  groundt  of  belief  ejciat 

A  general  allegation  that  the  defendant  cai 
Uu'  State  18  not  enongh^  bvit  must  bf*  support 
of  abM-nee,  or  at  least  by  information,  the 
atat^-*' 

In  ea^e  of  divort;e,  speeial  senitiny  of  the  t 
eautinn  in  aeting  i>n  evidence  of  inability  tvi 
actions  might  be  siiffieient,  is  proper;  and,  ti 
tion  i»  useful  in  mnkin^  adequate  efforts  to  s 
tiona  of  the  grounds  of  inability* 

10.  Who  to  make  af^dnvit]  —  In  so  far 
npplicatioD  depend  on  a  fact  being  "  nnkuow 
tbe  plain tiiTs  own  afBdairit  ia  the  approprii 
rule  that  no  other  affidavit  than  his  will  do  d< 
princ'iples®  and  sueh  a  restrietion,  though  so 
Ttx^nJrement  of  proof,  ia  not  to  b©  preft«ed  too 
is  a  oorporation,  the  affidavit  may  be  made  I 


M  Emf>irp  CHy  Sav.  nnixk  t.  SiU^ck,  OSl  A  pp.  Uiv 

••  Kc^lill^dy  r,  N.  Y.  Uh  Inn,  k  Trii«t  Co.,  101  N.  V 

133  N.  Y.  55;  dJatSf»knii«Wd  in  Ki*nni^ijy  f\  Lamh,  !^G 
•tCftrJeton  r.  CnHrtnn,  m  N.  Y.  313*;  Kennedr  r 
•*fW  K.  Y.  Code  CK.  Pro..  |  43R.  *nhd.  1,  unrf  - 
Mpiwpf  r    T.ockw£K>d.  W  Him,  a    I  haUtin^  that 

Huti^f*  in  Vmlt*  Civ.  Prt*,.  |  HS.  not  made  by  ptalTi 

whr  not,  wnw  in«nffirirut). 

««Th<>  same  atAtot^?,  two  ■««tfmiit  Aftrltetr   t§  4351, 

«ntistftitt«d  verTii^  within  tbe  jnriistdSdioB  to  be  made 
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e  an  affidavit  by  the  attorney  or  any  other  person,  showing 
^r  conversance  with  the  matters  in  question  than  the  plain- 
to  be  accepted  here  as  well  as  in  the  analogous  case  of  affi* 
bo  obtain  attachment,  without  laying  too  much  stress  on 
ition  of  the  plaintiff  in  the  statute,  if  his  affidavit  cannot  be 

tie  plaintiff  is  disqualified  to  make  personal  service,  his 
I  to  efforts  to  serve  will  rarely  be  appropriate ;  and  in  the 

of  any  express  requirement  of  statute  that  the  plaintiff 
ffidavit,  the  general  principle  that  the  client's  affidavit 
!)e  used  to  support  a  motion  or  excuse  given  does  not  apply 

applications,^  except  so  far  as  it  may  sometimes  be  neces- 
p  the  purpose  of  showing  his  ignorance  of  a  defendant  al- 

be  unknown. 

Second  use,]  —  The  same  affidavit  can  be  used  in  obtaining 
r  for  publication  and  an  attachment,®^  but  in  sych  case  it 
r  to  refer  to  and  adopt  it  in  one  of  the  other  affidavits  ou 
nd  use.*® 


Return.]  —  The  statute  requiring  proof  by  affidavit,  a  re- 
not  available  in  place  of  an  affidavit.*®     But  a  return  of 
y  to  make  personal  service,  stating  the  reasons,  is  available 
ort  of  an  application  made  on  affidavit.®*^ 
urn  of  not  found  is  not  enough  to  show  effort  and  inability 
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Promptness.']  —  The  principle  already  indicated  in  refer- 

substituted  service,  requiring  promptness  in  applying  after 

lavits  have  been  made,  and  in  proceeding  upon  the  order 

is  granted,"  applies  here  also,®^  although  a  longer  period 

ver  r.  Roberts,  S4  N.  C.  493. 

7  r.  Marshall,  75  Mo.  327. 

,  Brien  v,  Casey,  2  Abb.  Pr.  416   (sherifTs  certificate). 

rs  r.  Halstead,  71  N.  C.  209. 

oeder  v.  Lear,  17  Wkly.  Dig.  574. 

or  M.  M.  Co.  r.  Justice  Court,  18  Nev.  21,  1   West  Coast  Rep.  299; 

\  Cowdrey,  2  Colo.  I,  6,  followed  in  Vance's  Heirs  v.  Maroney,  4  id. 

ton  r.  Clajrton,  Id.  410. 

'  654  of  this  Tolume. 

KJs  F.  Hyde,  31   Car.  342    (order  made  four  months  after  affidavits, 

nt  to  sustain  jurisdiction,  because  "  founded  on  affidavits  which  were 
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is  allowed  for  the  commeneemfint  of  publicati< 
than  in  case  of  delivery  at  residence  withii 
But  no  evasion  of  the  statutory  limit  of  time 

14r.  Taking  advantage  of  defects,'] — Unde 
lory  provision  rcquirinir,  for  an  order  of  pu 
tain  facts  shall  appear  by  affidavit  to  the  satisi 
or  judge,  a  mere  inadequacy  in  evidence  othe 
tak(^u  advantage  of  only  on  appeal  or  by  som 
ceeding  to  open  or  set  aside  the  proceedinirs,  ai 
to  impeach  the  judgment  in  a  coHateral  action 

The  method  of  proceeding  for  relief  is  cons 
chapter  in  connection  with  defendant's  proce 
jurisdiction. 

15.  Amendment,]  — The  athdavit  and  the  < 
formance  of  its  requirement,  are  jurisdictior 
bo  a  substantial  defect  not  cured  by  appearai 
which  the  court  have  power  to  allow  even  afte 
judgment  be  valid  as  against  other  persons, — 
by  fresh  service,  either  personal  or  by  a  new  i 
vice  by  publication,  etc.,  and  by  allowing  tl 
answer,  and  finally  entering  judgment  nunc  pj 
may  be  corrected  nunc  pro  tunc  to  meet  a  sta 
which  was  in  fact  complied  with.^^  Formal 
amended  by  the  court  without  fresh  service.®* 

The  proof  of  the  performance  of  the  requiri 
is  not  strictly  jurisdictional,^  and  though  a 
may  vitiate  the  judgment  by  raising  a  presump 

not  applicable  to  the  facts  existing  at  the  time  the  < 
htntuto  cnntomplatcs  immediate  action  on  the  Rflidavit 

But  in  Kane  v.  McCown,  65  Mo.  181,  and  Johnson  v.  i 
nn  old  affidavit  was  hold  not  available  to  avoid  the  j 
attack. 

w  People  r.  Hubor,  20  Cal.  SI   (reversing  judgment  foi 

WvPcnnoyer  r.  NefT,  95  U.  S.  714. 

WTliis   is   not   a  universal   rule.     See  Matthews  r. 
(summons  served  in  the  mode  an  attachment  only  coulc 
be  ajjirndcd  into  an  attachment  to  defeat  motion  to  dis 

fi7:Mishkind.  etc.,  Realty  Co.  v.  Sidorsky,  111  App.  Di 
40(1  (directing  service  of  notice  of  object  of  action,  insi 
complaint  actually  served). 

fi^  Mojarrieta  f.  Saenz,  80  N.  Y.  553  (amending  order 
caption,  allowed). 

»  Richards  o.  Ladd  (U.  S.  C.  Ct.,  Oreg.,  1879),  8  Rep: 
to  amend  return,  nunc  pro  tunc,  without  notice).  And 
of   this  volume. 
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I  service,  the  defect  is  amendable  nunc  pro  tunc  by  filing 
proof  by  kave  of  court  without  serving  anew.* 


FOKMS. 


AFFiDAyiTS,  rrc. 
iavit  to  obtain  order  for  pub- 
ation,  etc., —  against  resi- 
nt,  absent  or  concealed, 
ther  form :  —  Allegation  of 
parture  with  intent  to  de- 
lud. 

-iff's  certificate  of  effort  to 
rve. 

iavit    to    obtain    order    for 
n^ice   by   publication,  etc., — 
linst  adult   resident   absent 
•m  the  State, 
ch  for  designation  of  person 

receive  service   and  clerk's 
Lurn. 

Iavit  to  obtain  order  for  pub- 
ation,  etc., —  against  a  reai- 
Dt  or   domestic  corporation, 

order   to   avoid   statute   of 
litations. 

against  foreign  corpora- 

n. 

ificate  by  sheriff  of  effort  to 

ve. 

avit    to    obtain    order    for 

vice  by   publication,  etc., — 

linst  a  nonresident  —  short 

m,  on   information  and  be- 

f  as  to  residence. 

her     form, —  alleging     non- 

idence  and  absence. 

^'ation  of  unsuccessful  effort 

find. 

ificate  of  sheriff  of  inability 

serve. 

avit    to    obtain    order    for 

vice  by   publication,   etc., — 

iinst  a  prisoner. 

-  against  unknown  defendant. 

-  against  one  whose  residence 
unknown. 

against     one     having     no 
>wn   residence, 
-in  action  affecting  specific 
jperty. 


407. against    unknown    owners. 

408.  Affidavit  of  unsuccessful   search 

for  unknown  heirs. 

409.  Afliduvit  in  corroboration  of  the 

foregoing. 

410.  Affidavit    by    plaintiff,    in    same 

case,  to  his  ignorance. 

411.  Affidavit    to    obtain    order    for 

service  by  publication,  etc., — 
in  divorce. 

412.  Affidavit    to    obtain    order    for 

service  by  publication,  etc., — 
on  absent  guardian,  etc.,  of  in- 
fant under  fourteen,  or  absent 
committee  of  lunatic. 

Obdebs. 

413.  Order  for  service  by  publication, 

etc., —  against    nonresident    or 

foreign  corporation. 
414, in  action  affecting  speciHo- 

property. 

415. in  divorce. 

416. against  unknown  defendi^nt. 

417. against  one  whose  residence 

cannot  be  ascertained. 

418.  -; against  a  resident  who  has 

departed  or  conceals  himself. 

419.  — against    an     adult    person 

resident,  absent  from  the  State 

of  New  York. 
420. to  save  case  from   statute 

of  limitations. 
421.  Order  for  service  on   convict  in 

prison,  without  the  State. 


Notice  and  proof  of  service. 


422. 


423. 


Notice  to  be  subjoined  to  sum- 
mons, as  published,  or  as  served 
without  the  State. 

Affidavit  of  filing  before  publica- 
tion or  service. 

424.  Affidavit  of  printer  or  publisher, 

etc.,  to  publication. 

425.  Affidavit  of  mailing. 

426.  Affidavit  of  service  without  the 

State. 


pellmyer  r.  Gaff,  112  111.  29,  1  Northeast.  Rep.  171. 
p.  Donges^  1  Disn.   (Ohio)    142   (return  amended  to  state  true  nam- 
served ) . 

\  Martin,  7  Repr.  780,  14  Bush.  763   (omission  of  order  to  designate 
.regarded  after  due  publication), 
rt  r.  Smith,  6  Lans.  403. 
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FOKM  Ho.  390. 
AffidiTit  U  obtaia  ocd«  for  pablicatioiit  otc.,-*acaJ 


[Title  of  court  and  action,] 
[Venue.'] 

A.  B.f  being  duly  Bwom,  says : 

I.  That  he  is  [tlie  attorney  for  —  or,  xr 
attorney  for  —  or  otherwise  according  to  his 
the  plaintiff  in  this  action. 

II.  That  the  summons  and  duly  verified 
hereto  annexed*  [or,  were  filed  in  the  offia 
eoiirt —  or,  the  county  of  ,  on  the 
19     ,  and  copies  of  the  same  are  hereto  anr 

III.  That  this  action  is  brought  [here  si 
cause  of  action,  for  instance  thus]  to  establii 
which  belongs  to  the  corporation  plaintiff, 
conveyed  by  some  of  the  defendants,  as  its  < 
and  other  defendants;  and  that  the  defends 
party  defendant,  as  a  transferoe  of  a  portio 
notice,  from  whom  it  is  sought  herein  to  r( 

IV.  That  the  above-named  defendant  Y. 
is  over  the  age  of  fourteen*^  —  or  state  age  - 
teen ;  and  if  infant,  state  with  whom  residi 
is  informed  by  [mentioning  some  proper  so 
and  verily  believes.  *     That  said  defendan 


2  For  another  form  for  service  by 
loavinjf  at  rosidcnco,  etc.,  inAtead  of 
by  publication,  see  Form  No.  387, 
p.  657. 

3  If  tlie  original  Rummons  and  veri- 
fied coinf)laint  are  cxhibiteu  and  have 
not  been  thorptofore  filed,  this  allega- 
tion of  their  production,  though  u»ual, 
is  not  essontiJil,  l)e<'auHe  the  order  will 
recite  that  it  is  made  on  them  as  well 
UH  on  the  nflldavit. 

If  production  of  a  copy  is  relied  on 
l)ecause  the  oriirinal  is  tiled,  the  copy 
should  include  tlie  verification  and  ibS 
authentication,  and  should  be  alleged 
to  be  a  copy,  as  in  the  form  in  the 
text. 

When  the  original  is  on  the  file, 
and   a   copy  attested   as  such  by  the 


affidavit  is  ] 
order  is  de^ 
verified  con 
ing  of  the  si 
06  How.  Pr 
N.  Y.  Civ. 

4  This  all 
to  justify 
usual  in  prt 
convenience 
complex  and 
No.  406. 

5  If   defer 
personal  sei 
to  be  made 
the  person  ^ 
ing.     N.  Y. 

6  See  note 
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>f  Xew  York;'  that  his  residence  is  at  Xo.         , 
in  the  town  of  ,  and  county  of  ,  in  this 

//  not  positively  knoum,  add,  as  deponent  is  informed  and 
s;  and  the  source  of  deponent's  information  is,  here  inr 
the  source] .t 

defendant  is  an  infant  under  14,  or  an  adjudicated  Ivnafie, 
parent,  guardian,  or  committee,  as  ijie  case  may  recinire, 
Ite  served  within  the   State,  add  allegations  to  sanction 
on  him  without  the  State,  as  in  Form  No.  412.] 

rhat  said  defendant  cannot  with  due  diligence  be  found 

this  State,  althouirh  due  diligence  has  been  used  to  effect 
of  the  summons  herein  upon  liini  as  appears  bv  the  annexed 
it  [or,  certificate]  of  O.  P.®  [here  annex  and  refer  to  the 
of  the  officer,  or  affidavit  of  other  person  substantiating  the 

See  Forms  Xos.  303,  309,  etc,    Y)r  state  effoii  made,  for 
'e  thus:^    That  on  the  dny  of  last,  deponent 

)  said  residence  of  the  defendant  for  the  purpose  of  making 

if  possible,  or  to  ascertain  w^hat  he  could  relative  to  the 
ibouts  of  said   defendant ;   that   deponent   called   upon   the 

of  defendant,  who  were  still  there  and  inquired  of  \sfafing 
|.^  for  said  defendant,  and  tliat  said  refused  to  give 

nt  any  information  about  defendant's  present  whereabouts, 
ted  that  he  had  left,  and  was  not  there;  but  they  refused  to 
ny  information  as  to  where  lie  had  gone.  Deponent  then 
?d  of  said  defendant's  inunediate  neighlx^rs  \ staling  results, 
dance  as  folhirs'],  and  on^  E.  F.,  who  resides  in  the  next 
stated,  in  answer  to  such  inquiries,  that  on  the  day  of 

,19     ,  defendant  had  left,  saying  he  was  going  to  Cali- 

and  that  he  had  not  returned  ;  that  he  was  largely  indebted 
ious  persons,  among  whom  was  C.  D.,  of  said  place,  and 
'.  D.,  in  answer  to  deponent's  inquiries,  said  that  he,  the 
.  D.,  was  endeavoring  to  find  defendant  for  the  purpose  of 
X  process  on  him,  but  was  unable  to  do  so  by  reason  of  his 
ure. 
1   C.   D.   further  said  to  deponent  that  defendant   was   a 


?r€  the  facts  disclosed  present 
ion  to  the  judge  whether  the 
nt  is  in  the  State,  temporarily 
kl,  or  has  departed  perman- 
the  judge's  determination  of 
ce  or  non-residence  is  conclu- 
linst  a  collatera  1  a  ttack.  Wich- 
Aschpurnis.  55  N.  Y.  Super. 
I.  14  Civ.  Pro.  Rep.  88. 

43 


8  See  notes  to  Form  No.  401. 

^  See  parajDrraphs  7,  8.  p.  667,  supra, 
and  notes;  Fuller  v.  Riggs,  66  Iowa, 
328.  23  N.  W.  Rep.  730;  Faulk  v. 
Smith,  84  N.  C.  501,  as  to  failure  to 
allege  sources  of  information,  and 
non-production  of  affidavits  from  the 
informants. 
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furnuT,  and  had  occupied  and  carried  on  a  farm 
left  his  family  in  possession  thereof,  with  cro 
leaiii  and  farming  utensils,  a  large  quantity  of 
])<*rsonul  property;  and  that  he  pretended  to  1 
delivered  a  conveyance  of  all  his  proprty  at  the 
Deponent  further  says,  that  he  tJiereupon  ascei 
of  said  wife  that  slie  claims  to  hold  all  said  pro 
such  allr*ired  conveyance;  but  deponent  believ 
still  has  some  interest  in  said  property.  [.1 
ivndinq  to  show  such  departure  was  intent  eithi 
itors  or  to  avoid  service  (see  Form  No.  391),  ( 
tnination  of  legal  reside7ice,'\ 

That  d(»ponent  cannot  state  at  Avhat  particula 
nia  said  dc^fendant  proposes  to  remain  Avhen  he 
he  is  now  on  his  way,  and  a  sufficient  lenccth  o 
for  liim.to  he  at  or  vory  near  San  Francisco,  wl 
be  as(v»rtain(Ml  as  to  !iis  wliereabouts  \ stating  gj 
to  whether  a  letter  might  reach  him  there^^^. 

[Or  if  the  ground  of  application  is  concealm 
concenhd  within  this  State,  to  wit,  at 
defraud  his  creditors  —  or,  to  avoid  service  of 
that  the  crounds  of  deponent's  belief  are  as  folh 
out  in  sufficient  detail  to  make  satisfactory  pr 
coneuihnent}^     See  Form  No.  387.] 

VI.  That  no  previous  application  for  an  ore 
service,  or  service  by  publication  and  mailin 
State,  has  been  made  herein  [except,  etc^. 

[Jurat,'] 

[Order  as  in  Form  No.  418.' 


Another  form: 


FORM  No.  3^1. 

•AUegation  of  departure  with  int 


[As  in  last  Form  to  the  *,  continuing,  for  ins 

said  Y.  Z.  has  been  a  resident  of  the  State  o 

lived,  up  to  th(^  day  of  ,  19     , 

,  own^d  by  him.    A  man  and  his  wife 


10  Sustained  by  Smith  r.  Mntson,  47 
How.  J'r.  110;  Weaver  r.  Roberts,  84 
N.  C.  493. 

11  TImt  two  persona  were  denied  ad- 
mittance   to    defendant's    apartment, 


on  the  Bame  da 
concealment.  ] 
Hun,  526,  22  N. 
12  Sustained  \ 
V.  Pettibone.  74 
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housekeepers.  His  place  of  business  was  at  plaintiff's 
fo.       ,  street,  where  he  was  in  constant  attend- 

)   to  said  last  mentioned  day,  except  when  engaged   in 
g  through  this  State  upon  plaintiff's  business,  at  which 
was  in  constant  communication  with  the  plaintiff's  office 
and  by  telegraph. 

5inco  the  said  day  of  ,  19     ,  said  defendant 

been  at  said  office.  During  that  day,  and  a  few  days  prior 
he  received  of  plaintiff  moneys,  the  sum  alleged  in  the 
nt,  and  left  with  it  or  the  avails  of  it  in  his  possession 
s  unknown.  He  informed  the  man  who  occupied  his  said 
lat  he  had  received  a  two  months'  leave  of  absence  from 
ntiff  for  the  purpose  of  going  to  California.  The  agent 
ailway  ticket-office  at  the  New  York  Hotel  has  demanded 
nent  payment  for  a  ticket  to  ,  which  said  agent 

d  deponent  was  purchased  by  defendant  on  the  , 

,  who  advised  him  that  the  price  of  the  ticket  would 
at  the  office  of  the  plaintiff.  During  tlie  last  day  defend- 
>  at  the  office  of  the  plaintiff  he  was  engaged  in  making 
iipon  the  books  of  the  plaintiff,  consistinc:  mainly  of  credits 
s  own  account  to  which  he  was  not  entitled. 

n  leaving  the  office  upon  said  day,  as  deponent  is  informed 
ieves,  defendant  took  pains  to  say  **  good  night,"  in  such 
s  not  to  attract  special  observation,  to  all  his  co-employees 
tiff's  office,  and  deponent  is  in  possession  of  letters  written 
the  same  night  to  assents  in  different  parts  of  this  State, 
ndicate  his  not  expecting  to  see  them  again,  copies  of  w^hich 
ire  hereunto  annexed  marked  A,  B  and  C. 


On  the  day  of  ,  19     ,  plaintiff  commenced 

Ion  in  the  Supreme  Court  of  this  county,  and  a  warrant  of 
ent  was  made  and  issued  to  the  sheriff  of  county. 

:nm  of  the  said  sheriff,  that  no  personal  service  of  the 
18  in  this  action  could  be  made,  is  hereto  annexed. 

The  defendant's  present  whereabouts  are  wholly  unknown 
nent;  that  from  the  foregoing  facts  and  circumstances,  de- 
believes  and  alleges,  that  the  defendant  has  departed  from 
ite  with  intent  to  defraud  his  creditors,  and  especially  the 
F;  that  plaintiff  has  been  and  will  be  unable  with  due 
*e  to  serve  the  summons  personally  upon  said  defendant 
the  state. 


VIH.  Xo    pi^vtotu   appUeatioti    [eir. 

JVo,  in}. 

JamfJ 

roRM  Ho.  3es. 

Certiicsta  hf  ikscif  ol  ifigit  lit 

{TiiU  o/  catfff  aiiii  aci^on.] 

[I'ffiii*.] 

I  lictnf»by  ci*rtify,  tiiat  1  Iwivc  iiia<ie  dilig« 
last  fiaw«i'J  to  iind  Y,  3L,  th-    '         V  ' 

wtrhtn   my  rmiulv^  ?€i  n* 
eoMii>lftitiiJ,  ht'D'to  imnejtt^,  Ina  1  Imrv  h* 
Bud  f mm  the  bi»*it  iufnnuntioa  that  I  caii 
U  a  iifiti-n*Hitli*jit  of.  iin<l  U'M  now  iti  tiiy  ^ 
Statp,  and  I  iiinru  btsgiini*  to  wh**r* 

fiHiad* 

AAdavit  to  ol>tAiji  ord«f  f«7  teiTice  by  puMkAtiof 
Amu  f^^^^t  from  tJi*  Siatc,    (^odfei  V.  ¥.  D»d«  C 

[As  in  Form  .Va.  390,  io  fhci,] 

V,  That  iflid  defendant  Y.  Z*,  as  dc-p*^i 
believe*^,  hai  bo<^m  coiitinnously  wilhout 
evtr  m\w  ilie          day  of                ,  19     , 
lu'xi  htfore  the  mnkituf  uf  (he  affidavit ,  w 
-.  ■'      '      .  '         '   '     ''      -    -.d 


Y,  Z,  hail  nui  made  n  dtHiirnafion  f»f  a 
a  sTiriimon*  in  hh  lirhi^If,  a??  prr^fTilied  in 
Civil  r  ro<n>d  1 1  re,  a  j^  a  p  (Kia  rs  hx  tl  u  *  a  it ne  xo  1 1 
of  said  count V  of 


M 


VTT.  That,  an  deponent  Is  informed  and  h< 
Y.  Z.  is  now  at  Ifjivinf}  nrct*fisarp  inforrfial 
directions  for  mailing,  indicating  sources  o 


MBBt^  fiotmi  in  Fnrm  No<  40L 

I*  Tbe  county  ol  the  defendant'ii  na* 

If  d^Mftrfinf  i<>f)  ^3  be«Tii  fl]ed«  and 
90  lDiif?rr  suLfijHts  in  ff*rc«,  or  if  the 
person   dt«.i^miit€i!    ennnot    be    foiind. 


after  dtlij^ 
and  akorw  t 
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I.  That  no  previous  application  for  an  order  for  service 
dication  and  mailing,  or  withoot  the  State,  has  been  made 
[except,^*  ^<r.]. 

r«^.]  [Signature.] 

[Order  as  in  Form  No.  419.] 


FORM  Wo.  394. 
for  desisnation  of  person  to  receive  service,  and  clerk's  retum.i7 

clerk  of  the  city  and  county  of  New   York  will   please 

for  the  designation  by  H.  A.  M.  of  any  person  npon  whom 

of  a  summons  can  be  made  on  behalf  of  said  H.  A.  AI.  (filed 

nt  to  the  tcTTns  of  §  430  of  the  Code  of  Civil  Procedure) 

19     ,  to  date  of  return,  and  certify  the  result  to 

[Signature  of  attorney.^ 
ling  found  to  [date.'\ 

[/.]  [Signature  of]. 

Clerk. 
FORM  No.  395. 

t  to  obtain  order  for  publication,  etc.,  against  a  resident  or  domestic 
(oration,  in  order  to  avoid  statute  of  limitations.    (Under  N.  T.  Code 
Pro.,  S  438,  subd.  6.) 

Form  No.  390  to  the  t,  continuing  thus:] 

rhat  on  the  day  of  ,  !!>     ,  plaintiff  made  an 

t  to  commence  this  action  against  said  defendant  by  deliv- 
ho  snniiuons  herein,  a  copy  wlirreof  is  horc^to  annexed,  to 
riff  of  tlie  county  of  ,  which  is  the  county  in  which  de- 

t  then  resided  [or,  if  a  corporation,  where  it  kept  an  (.Inrc 
time],  as  prescribed  by  §  3t)l)  of  the  Code  of  Civil  Pro- 
of this  State,  with  intent  that  it  should  be  actually  served 
I  defendant  as  soon  as  p<issible  [as  ap]>ears  by  the  affidavit 
D.,  hereto  annexed],  bnt  that  said  sheriff  has  been  unable 
ir  to  effect  service  thereof  on  said  defendant,  as  apy>ears  by 
nm,  dated  ,  also  hereto  annexed.      [State  defend- 

idress;  and  may  annex  and  refer  to  affidavit  showing  inabil- 
nake  pergonal  service.l^ 


pp.  116,  171  of  Ibis  volume. 
9  is  not  e\'i(lence  by  itself,  but 
tes  a  suffirient  and  proper 
r  the  assertion  in  the  accom- 
affidavit.  based  on  informa- 
1  belief,  that  suoh  a  designa- 
is     not     been     ninde     (as     in 


paragraph  H  of  the  preceding  form). 
Knnis  r.  Untermever,  93  App.  Div. 
;{75.  87  N.  Y.  Supp.  69.'). 

It  would  soem  more  dosirable,  how- 
ever, to  obtain  the  county  clerk's  cer- 
tificate uuder  section  921  of  the  Code, 
which  is  made  presumptive  evidence. 


07« 


AsiKirrs  rm^cncis  axi>  fdi 


V[.  TlmU  a-^  (Ic^pOQidt  is  advi^*il  anil  ^ 

a<:iif3n  iillrgf*d  in  ihe  compliuiu  aoorued  oo 

ami  ibat  there  bus  not  beeiii  to  the  best  u(  d 

n-  ^  '    '5ff,  liny  vxeeptioii  suspeiiditig  tlu*  ruuu 

,t;  tlu^  timt?;  and  thai  Uie  limitatiou  of 

im,  prescrib42tl  by  chapter  4  of  ibe  sai( 

L    , ,  won  1  (1 ,  as  il t' fM m en t  in  ad v i se*  1  a n d  be 

within  »ixty  day^  ni'xt  piTcc>ding  this  applicati 
tu  comiii  '"  action  had  n*A  bt^tii  mad^;  i 

tit*ri  wsl  pliiintiff's  remedy,  unless  aerv 

allfiwed* 

VII,  That  nci  prenoiis  application  letc, 

[Jurats 

[Order  as  in  Form  Nq.  42< 

FDEM  No.  a96, 

Affi^arlt   to  obUia  oriti  fur  aef^ce  by  pabUctti^ 

corperaiioiL 

[/!#  i/i  Farm  A'^a.  390  to  the  end  of  paragn 
ihni  under  the  peculiar  isiatute  reynhttinfj  ju 
hy  or  (if/nifist  (itrfign  corporations/^  juri$c 
nffinnaiivdy  %  the  comphmt.^  Let  f*ith€ 
fsfpdat^it  show  that  plaintiff  is  a  remdefit  of 
ihr  facLli 

IV,  That  the  aWve-named  defendant,  th©  " 
fon*ipi  eorpomtion  rreated  under  the  law5  of 
I  or  otherwise  designating  State  or  natioimlit 
of  bufiint'tig  at  No.  ^trf^t,  irt  We 

ait'l  cotnitj  of  ,  in  that  State.-*     Tba 

prt^nident,  treasurer,  agsigtaut  treasurer,  seerctn 


WThe  ipplicmion  must  tie  mftde  In 
tlwirt  tn  allow  the  \\T%i  putjlication  to 
b#.'  r  liile  ttitUIn  ^\%ty  dnya  from  llie 
tyne  the  stjitut*  woald  othcrw  lae  hft%^e 
rtiij.      N.  y*  Code  Civ,  Pro.,  I  399. 

i*N,  Y;   Code  av.   Pro.,    |i   \'1%, 

Mm. 

3>  Bofnrt  i^.  Otto  Gns  Engine  Works, 
2.S  A  pp.  Dtr.  4*13.  51  N.  V,  Rnpp.  118, 
^  fcjinpluint  iitfly  n*it  he  deitiurrnbly 
liiffttStivt  And  »till  fnil  to  hIiovt  tli# 
iTtffKUfy  jurbdietional  faeis.      Cotn- 


rmre  Bojzprt 
\Vofk*i»  itupr\ 
Diiimond  C*o. 
N.  Y,  Supp, 
m<*nt  in  the 
irmv  W  ii'ipi^t 
atTli^  ttlh 
enrj,  thftt,  1 
with  in  thi*  F 
hj  the  pr'^sf'n 
r<*quir€>  thflt 
tion  for  jud^ 
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said  defendant,  nor  other  officer  performing  corresponding 
as  under  another  name,  nor  any  cashier,  director,  or  man- 
gent  thereof,  upon  whom  service  of  said  summons  can  by 
[nade,  nor  any  person  authorized  by  the  defendant  corpora- 
irsuant  to  law  to  receive  such  service,  can  be  found  within 
ate  by  deponent,  although  he  has  made  diligent  inquiry 
•  \_8tate  what,  for  instance,  thusi^l  by  applying  to  the  Secre- 
State  of  the  State  of  New  York,  and  to  S.  T.,  who  is  an 
|r  and  counselor  at  law  residing  at  aforesaid,  and  the 

Iviser  in  this  State  of  said  Y.  Z.  Company.  And  deponent 
med  by  said  S.  T.  and  believes  that  there  is  no  such  officer 
t  of  such  defendant  within  this  State;  that  as  deponent  is 
hI  and  believes  said  corporation  has  designated  no  person 
this  State  for  the  sorviee  of  summons  in  its  behalf,  as 
\  by  the  annexed  certificate  of  said  Secretary  of  State;  and 
lintiff  has  been  and  will  be  unable  with  due  diligence  to 
ersonal  service  within  this  State. 

'hat  no  previous  application  letc,  as  in  end  of  Form 
3.] 

at.l  ISignature.'] 

FORM  No.  397. 
Certificate  by  sheriff  of  effort  to  8enre.28 

of  court  and  carise.l 

'•1 

:eby  certify  that  I  have  made  diligent  effort  since  the 

,19  ,  to  make  personal  service  of  the  summons 
nplaint  hereto  annexed  upon  the  defendant  Y.  Z.  Company 
this  State,  according  to  law,  and  have  been  unable  so  to  do. 
Dm  the  best  information  I  can  obtain  I  learn  that  said 
ant  is  a  foreign  ^corporation,  having  its  place  of  business  in 
f  of  Pittsburg,  Pennsylvania,  and  that  no  president,  vice- 
nt,  treasurer,  assistant  treasurer,  secretary  or  assistant  sec- 
of  said  defendant,  nor  other  officer  performing  correspond- 
ictions,  under  another  name,  nor  any  cashier,  director,  or 


Coffin  p.  Chicago,  etc.,  Constr. 
Barb.  337 ;  mem.,  s.  c,  4  Hun, 

Ltions  that  a  summons  issued 
Justice's  Court  against  a  cor- 
had  been  returned  not  served, 

it  affiant  had  made  diligent 
to    And    the    defendant,    but 

Dt   find   it   within   the   State, 

ufficient,  the  return  not  being 


evidence  as  to  facts  beyond  those 
stated  in  it,  there  not  being  alleged 
facts  to  show  what  diligence  had  been 
used,  and  what  affiant  had  done  in 
attempt  to  ascertain  the  required  in- 
formation. Victor  M.  M.  Co.  v.  Jus- 
tice's Court,  18  Nev.  21. 

See  notes  to  previous  forms. 

23  See  notes  to  Form  No.  401. 


miutafffitif;  Mgmt  of  the  raq)c»mriciii  iTpim  vi 
rammasiB  etn  bv  Isw  be  tnadi*.  <gin  be  f^miul 
New  York, 

[IJ^fi!*  dfirf  jfigimtuir.     See  Fornix  of  Iter 

[Order  om  tn  Fariii  A'a.  41 

FOSia  !fo.  388 

Afi4iHt   it  oMciii  «fder   lor  senrlce  hy  pntlieatti 
riMcfit«*  Short  form,  o«  mfonBaUofl  asd  beH^ 

[Ti^fn  0/  court  nnd  action,] 

L  Tbjif  hi!  i§  tlir  plaint  iff  nbtwe  nam*  *l  1  ' 
ilnfunflniil,  W  Z.,  ii  noi  a  reftidrat  of  tl 

■f  ,    [!»/.'  ^        ^ 

roUMiH*i<jr  nt  I«w,  who  ui  miw  v 
wbirh  iiifortnaHrin  flepnnrot  I" 
an€n  miini*  wppwin  in  ftu*  ilir* 

:ir  for  «/4i^  olher  murctA  <//  mfQihuUt 

IL  That  ji 

ba  ^rved  aix'H  law;  that  tliii*  - 

said  ihiTitf  ill  i,.    .    ,..,      ■  "  *''-!  -li'l  '^' 
bur  witlionl  fnfi*ni^54. 

nt  s..  \\  2rifi,  n>i 

mri"<diHioft,  awn 
Iff    \!ita4f<    til 


hit    cmil4    m  ' 

Stnt^.       Tlir  r 


flit    :':  ki  .  ■  ami 

If  tilt*  fl^  f)  an 
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That  mkl  dtjftmdaBt  caniiof,  after  doe  diligence  and  in- 
1  witLtn  fhi*  Sfnti*,  Jwit  hf*  is,  m  deixjo^nt  i*^  in- 
[t*vtj%  iKiw  ;ftlw>lntf ly  Waml  at  ^^  [siaiing 

iff  infgnnailon  or  reaBoji^  of  heUf*f], 

That  no  pfevioifs  application  |>k.,  tts  in  end  of  Ftmn  No. 


Ol,] 


[Order  afi  In  Farm  No,  4K1] 


[Signature,} 


FORM  m.  399. 
Afloilief  lofm,^ — Ariegin^  non^rtsidence  and  ibsence.^ 
3/  couri  and  action,} 

-1 

f.,  plaintiiT  abovo-named,  bt-in^  duly  sworn^  sayi: 

kail  plaintiff  tins  been  [ar,  will  be]  uiuible  witb  due  dili- 

rve  the  d£*friulant3  W.  X.  imd  Y,  Z.  perwaally  witkin 

,    in  iiilViniiaLiou  axid  bcU(^t>  ihaf  said  dcfeBduots  W.  X. 

Z.  are  non-residents  nf  the  Sfnte  rjf  New  Vork,  und  reside 
Yt  Z*  at  [staiih'i  '  v],  W,  X.  at  fMnfinri  addre^^], 
*nrt**^  of  dof)ini'  ;<*nnatina  and  the  f^roiinJs  i»f 

ef  are:  [3<?i  f/i^m  for^/t  fulhj],^ 

Phiit  tho  mmmiHns  herein  ha!=^  bt^-ii  duly  isfiui/d  for  service 
defendants,  but  cannot  he  served  persrmally  iipan  sMid  de- 


i-i-.iK  #^fit.pw  ;iTi  In- 
ill    r<ninTijij;   ihnt 

I      at,  .-.1       fi|t-      J'^iVl    rlo- 


'1    and    |#ii*i?<:'ut 

\  will  mit  i^oTi- 

Uh"    juiJw    to 


S>>v  Y<^^lc  .<*t^ihit<^  (r«<l<*  Civ.  Pri*., 
i  433)  tinly  rf.*<|uirr'4  proof  tluii  plain- 
litT  '*  hits  Ui'i-rt  <jr  will  bu  unable 
uith  flue  ftiligfuce  to  ttmkr  prtrsonaJ 

Wliere  the  defends nt  is  ji  rt^ihtnt 

of  fin  ndjoirjiu^  or  h.  jii-kiIiv  S't;iU\ 
llirn  it  i-  Hear  that  |drti  -rs 

mnst   mJiiiw  HfhoT   «ii''b  t?f 

ffUlUnUinl    Jtvitii!    at    tb**    liuu-iVi^itiVJtt 

point ♦  fT  wittdi  futiin  iitt'tTriptj^  U>  j^^^n**! 

--^tlt*!   stiuiinnris    in    tliia   Suitr,  lus   wiil 

furrai-ii  MiHUi*  ftji*i»#  for  tl»**  ii**i|!e'B  con* 


n?Hid<?iif'o  in  ii 


.1... 


phi*iDti   thn\    prr^tiijiil  si 
TttrirTr  in  iiiis  >r:ittv 

74,  35  N.  V,  Htipp.   !1H. 


Vftp   f>iv   \m.  m  \\  ^ 


nttL 
14 


;t 


of 

nn 

ir-f. 
OH 

\.  .Ml. 
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f^danU  within  this  Stato  bocauid  they  n 
StiiU^;  that  said  W.  X.  has  lived  coDtintwiL-- 
Stuta  of  t  «nd  his  nftiftinMl  in  aaid 

within  the  State  of  New  York,  for  the  la^t 
now  at  iaid  ,  as  deponent  is*  inform 

sourer  of  infarftmlion]^^  and  verih  belief 

TIL  Thai  no  preTious  applicaticm  ^ete*, 
No.  398]. 
iJural.] 

[Order  oi  in  Form  N^.  4^ 

FOM  Ho.  400. 
AUagatidQ  of  ttiiataecaaafiil  effort  t 
That  deponent  k  informed  hr  R  S*,  the 
cjounty  of  .  in  whoi*e  hand^  the  munn 

in  thi,**  gjetion  hna  boon  p]aa?d  for  senrice 
that  said  defendant  eoiild  not  he  foitml  v 
dilig<*r»t  inquiry  nxade  by  hitn;  that  depone 
(ho  office  of  X,  Z*,  in  the  city  of  ^  tv 

(lofendiint  Y,  Z.,  and  in  r!eponent:'=;  l>elief 
deponi^nt  could  mo^it  readily  ascertain  if  i 
within  the  city  or  8tate,  and  the  place  wherr 
most  rf*a<iny  ho  found  if  in  the  city-  j'     '    * 
at  ench  officf*  by  aai^l  X.  Z,^  that  mul 
the  clfy  or  State  of  New  York,  anil  doponrn 
said  defendant  Y.  Z,  in  (bf*  city  (4  Chiea^> 
-,  19     ,  anil  he  verily  bpliercR  and 
fenrlant  is  not  within  tliis  Stat*\  mu\  emr 
dilif^^nce,      [Add  aUeyalion  of   inquirtf  * 
source. 'I 


County  of 
L  J.  I>. 


FOfiM  Ko.  401, 
CertiacAtt  of  sheriff  of  iatbtlity  t 


:  Si, 
Sheriff  of  County,  N 

certify  tliat  on  the  day  of  ,  H 

fiummcin*!  \m\A  complaint]  in  this  action  wo 


so  gee  jiji  to  »urh  sotrrc^'j  of  inforins' 
tlon  iiu  thp  court  eoufiideitHl  prnper, 
Eirpir©    City    Sav.    Biink    r,    Silli^k. 

Si  It  will  be  &drj«iiblo  to  pretent 
the  errtificul*  of  the  Klieriff,  or  the 


HflltlTt**    i  I   4 

djivit.  thAt  ; 
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plaintiff's  attorney  herein  with  instructions  to  serve  the  same 
the  defendants  W.  X.  and  Y.  Z. ;  ^  that  I  have  made  dili- 
efforts  to  find  said  defendants  within  said  County  of 
serve  said  summons  [and  complaint]  upon  them,  but  I  have 
unable  to  find  either  of  them  therein. 

witness  whereof  I  have  hereunto  set  my  hand  this  day 

,  19     . 

ISignatureli 

Sheriff. 
FORM  No.  402. 

▼it  to  obtain  order  for  service  by  publication,  etc.,  against  a  prisoner. 

is  in  Form  No.  390,  substituting  for  paragraph  F;]  That 
term  of  the  Court  of  ,  in  and  for  the  county  of 

,  and  State  of  ,  and  before  this  action  was  com- 

ed,  defendant  was  duly  convicted  of  the  crime  of  ,  and 

jsentenced  by  said  court  to  confinement  in  the  penitentiary 
B  State  of  ,  at  in  said  State,  for  the  term  of 

years,  and  in  pursuance  of  the  said  sentence  the  defendant 
)w  confined  in  said  penitentiary.  [Unless  deponent  has 
ledge,  state  sources  of  information,  appending  any  letters 
defendant,  warden  of  prison,  etc,'] 

FORM  No.  403. 
vit  to  obtain  sendee  by  publication,  etc.,  against  unknown  defendant.34 

8  in  Form  No.  390,  to  end  of  paragraph  III,  or  as  in  Form  \ 

1:06,  to  end  of  paragraph  II,  etc,  continuing i]  \ 

'.  That  the  defendant  described  in  the  summons  and  com-  ' 
t  as  "  John  Doe,  the  said  name  beins^  fictitious,  the  person  !^ 
ded  being  a  partner  of  the  defendant  Y.  Z,,"  is  unkno^^Ti  to 
laintiff  and  to  his  attorney,  and  remains  unknown  after  dili-  i 
inquiry  made  by  deponent  for  the  purpose  of  ascertaining  j 
! I 

p.  Div.  47,  77  N.  Y.  Supp.  959),  tibone,  74  N.  Y.  68;  Schroeder  r.  Lear, 

Bt  in  the  absence  of  reterence  to  17  Wkly.  Di^.  574.  j 

the  affidavit  accompanying  it.  33  Such      instruction      should      be  ' 

•e  City  Sav.  Bank  v.  Silleck,  98  shown.     Empire   City   Sav.   Bank   r. 

Div.   139,  90  N.  Y.  Supp.  561,  Silleck,  aupra. 

without  opinion,  180  N.  Y.  641.  34  This  affidavit  should  be  made  by 

y  certainly  be  used,  however,  as  plaintiff  or  excuse  shown.     Piser   r. 

ng  grounds  for  the  statement  in  Lock  wood,  30  Hun,  6. 
companying  affidavit  that  plain-  Tf   defendant    is    dead    at    time   of 

nnot  serve  the  summons  in  the  publication,  judgment  by  default  will 

See   Belmont   tJ.   Cornen,   82  be  void.     Howell  v.  Leavitt,  95  N.  Y. 

256;  Howe  Machine  Co.  f.  Pet-  017,  020. 


I 
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.    ^ ^  Forms   .    .,         .   . 

pp.  (iB7,  68d  —  nmd  (he  reauH],  m  iG 

tumble  Willi  due  ctiltfrnicc  toumke  pi^r^uiud  n 

V.  Tliai  no  prcvinu^  tt|iplieauaD  [i'^»  i 

[Order  fl>  r*i  Xa,  - 

f  ORM  H<K  «>L 
U 


hi*  only  n*liitirr  r 

I  fay  f^f  :* 

f!on«*;  lirt  tliat  utid  defimiifliiT 

had  %*mf*  ' 

i*f>i!imnnii^u. .   ..     .........   ,...,.*  i.*.^, 

FQirif  ITop  405. 
•  iiwrf  ,  ,  ,,       , 

ME  ^  w^farin^  man,  bavinp  ^rred  witbin  the 
.1  br  O.  P.,  '>f  thi*  eH}\  if    ' 
day  r>f  ,  oii 

Nhip  ,  e*oninifiTiilod  by  S.  T     1 

by  O.  TL.  the*  ina^trr  of  thi* 
wlintn  %^ul  Y.  Z-  jM>rTpd  pTf^rioiJA  U^  Jm 
iw>  fixed  ro3ideB«*e;  tint  hU  ^*»fc,  fmm  \vJ;u 
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^  ill  Liverpool,  England,  and  his  parents,  with  whom  he 
»nXLllv  sojourns,  live  in  ilontreal,  but  their  names  and  resi- 
deponent  is  unable  to  ascertain  after  diligent  inquiry,  and 
.  Z.  has  no  settled  abode  in  this  city,  nor,  as  said  O.  R.  be- 
in  this  State, 

FORM  No.  406. 

t  to  obtain  order  for  service  by  publication,  etc.,  in  action  affecting 
specific  property .36 

of  court  and  dLction,~\  • 

r.,  being  duly  sworn,  says: 

?hat  he  is  the  attorney  [or,  one  of  the  attorneys]  for  plain- 
rein. 

for€cldsure.~\    IT.   That  this  action  is  brought  to  foreclose 

tgage  owned  and  held  by  plaintiff  upon  real  property  at 

in  the  County  of  ,   and  State  of  ^ew  York; 

le  defendants,  U.  V.,  W.  X.  and  Y.  Z.,  are  proper   [and 

iryj  parties  herein,  for  the  following  reasons:  as  plaintiff 

)rnibd  and  believes,  and  alleged  in  this  complaint  herein,. 

is  the  owner  of  the  equity  of  redemption  of  the  mortgaged 

ies;  W.  X.  holds  a  judgment  against  said  Y.  Z.,  which  is 

)  be  unpaid,  and  a  lien  upon  the  property ;  and  T^   V.  is  a 

in  possession  of  the  mortg«igod  premises:  and  that  the  com- 

herein  demands  judgment  that  plaintiff's  mortgage  lien 

^aid  property  be  enforced  and  said  defendants  be  excluded 

heir  sai<3  interests  and  liens  therein. 

•  in  partiiwnJ\  That  this  action  is  brought  for  the  par- 
of  real  property  at  ,  in  the  County  of  ,  and 

3f  Xew  York ;  that  the  defendants,  U.  V.,  W.  X.  and  Y.  Z., 
aper  [and  necessary]  parties  to  this  action  for  the  follow^ing 
s:  as  plaintiff  is  informed  and  believes,  and  alleges  in  his 
aint  herein,  U.  V.  and  W.  X.  are  seized  in  fee  simple  as 
s  in  common  thereof  with  plaintiff  and  Y.  Z.  claims  to  be 
•d  to  dower  therein,  and  the  complaint  demands  judgment 
ig  and  enforcing  their  rights  and  interests,  and  affecting  the 
0  the  premises. 


e  para^nphs  numbered  II  in 
idavit  state,  only  as  matter  of 
enee  for  the  court,  what  other- 
ight  be  asoertained  from  an  ex- 
ion  ol  tbe  pleading  at  lar^re 
?  other  proofs.  This  is  usual 
tice,  but  not  essential  to  juris- 


diction. This  affidavit  is  usua Uy 
made  by  the  attorney,  and  the  allega- 
tion of  inability  to  serve,  etc.,  sui>- 
ported  by  an  affidavit  of  the  process 
server.  The  grounds  of  inability  may 
be  stated  here  instead  of  in  a  separate 
affidavit. 


088 
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in*  That  the  plaint itT  has  bcim  [ar,  wi 
anU  will  hv]  un/ible  with  duu  tliligiqice  to  mal 
tho  iKiinunoni  within  llie  Stat«>  [thiing  ream* 
Forfns  500,  410,  or  #ai/.  as  ii!>[K*ar«  hv  * 

horeto  annexed,  rtfrrrlmj  thnst  ^.  M  the  ^>^, 


fefidan ' 


place 


V.  Tliat  no  prerioii*  applieatioii  [etc.,  cts  i 
[Jurat] 

FOfiM  Hoc  407. 
Affidavil  to  obtAin  oTdef  for  tenit^  bf  ptibticitioa 

[Title  QJ  court  and  uctionn^ 
[Vemtc.} 

A.  B.f  being  dulv  sworn,  aa^: 

I.  lliat  he  h  the  pkintiff  in  the  aboire  enti 

IL  Thut  as  this  deponent  h  iiiformf*iI  atid 
(imi  on  or  nbriiit  ,  seized  of  th*^  moi 

tioiitd  in  [or,  of  an  undividnl  ».hare  in  s 
part il ion  i^  fMiMvcfht  bv]  tho  romplftini  hfrein; 
residom^^  of  his  widow  and  hrirs  at  law  a 
plaintiff,  and  ciinnot  bo  fiiK*crtAint*d  by  him^  a1 
dilififr'tit  inqnirt'j?  for  that  pnrpo^*  [/tiiattng  ii 
intc^nst  in  the  premises  ii  that  to  wliioh  s^n 
woiihi  have  l>«*t»n  entitled.  lApp^nd  afjidavii 
Form  No.  408.] 

ITT*  That  no  previous  application  [etc..  * 
No.  303.] 

[Jurai.} 

[Order  as  in  Fonn  No.  41S 


:i7  }Wfor**  the  Act  of  imO  I  7H4,  dmp, 
459,  I  4),  which  »d<1ed  a  proTbion  fctr 
M*r\iTtfj  unknowt)  ownir^t  in  fnrt^rioHiirp 
hy  firf»Uciitit>n»  St  wjui  hrdd  that  ?iirh 
jilirtic^i  in  fiarlitJOtt  tiiifflit  W  wrvt^d 
in  tliftt  WHY  by  prrK-wdinp^  as  n**jirly 
It*  poMHiljJ*  in  M(v»f>r(l*uc*  with  the* 
otljcr  provisifififr  of  the  law,  AI1f*ll 
i\  Allen,  U  Unw,  Vr.  ^11* 


sin  ft*  tlie  «( 
feiidatjt  is  \ 

JtBCotiKnlt 
what  jni^«r?i#.i 
due  dJlige»O0w 
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FORM  No.  408. 
Affidavit  of  unsuccesaful  search  for  unknown  heirt.40 

of  court  and  action,'] 

C.I 

M.  M.,  being  duly  sworn,  says: 

?hat   [he  is  over  twenty-one  years  of  age,  and  resides  at 

,  and  his  business  is  to  search  for  and  discover  parties, 

serve  legal  papers ;  that  he  has  been  eight  years  engaged  in 

isiness,  and  considers  himself  an  adept  and  expert  therein]. 

That  he  has  for  more  than  [one  year]  last  past  been  dili- 
seeking  and  trying  to  find  the  above-named  defendant  P.  S., 
er  to  serve  legal  papers  upon  him;  that  he  has  visited  and 
sed  wuth  all  persons  bearing  that  name  found  in  the  New 
and  Brooklyn  directories,  for  the  several  years  from  19 

inclusive,  and  that  neither  of  said  persons  is  the  P.  S., 
ant  in  this  action,  nor  to  their  knowledge  in  any  way  re- 

0  him,  nor  could  he  learn  from  any  of  them  whether  the 
efendant  was  still  living,  nor  whether  he  ever  had  a  wife, 
■  dead,  who  were  his  heirs,  devisees  or  next  of  kin,  nor 
?r  he  left  a  widow. 

That  he  has  also  made  diligent  inquiry  of  numerous  per- 
?siding  upon  and  in  the  vicinity  of  the  property  described 

complaint  in  this  action,  and  of  many  others  who,  he  be- 
would  be  most  likely  to  have  knowledge  of  the  whereabouts 

1  defendant,  and  as  to  whether  he  was  still  living  or  dead 
ho  were  his  relatives;  and  that  the  only  information  he 
obtain  from  any  of  such  persons,  in  all  such  conversations 
quiries,  is  that  the  said  defendant  P.  S.  went  out  west  about 
ar  19  ,  and  has  not  b'^en  seen  nor  heard  from  since,  all 
deponent  believes  to  be  true. 

That  neither  the  said  P.  S.,  nor  any  person  in  his  behalf, 
id  the  taxes  on  the  said  lot  since  about  the  time  of  his  de- 
3  as  aforesaid. 

rhat  no  previous  application  [^etc,  as  in  end  of  Form  393]. 
rat.']  [Signature.'] 


s  fonn,  in  connection  with  the 


two     foUowinpr.     was     sustained 
Wheeler  r.  Scully,  60  N.  Y.  007. 


wfmm  Ho.  4m. 

Ali4afit  ta  Qon«tN>r*Uoa  of  Uie  foi 

A.  B*  \\\t  J  r.,  Wing  duly  *wortj,  fay? : 
L  That  ho  is  ,  atid  n^siil*'^  ui 

IL  Tli«l  b4»  hm  mmde  diMg^i  iiM(iurf  < 
rcniilinic  ufKiu  mid  in  tlie  riiriuitj  of  Uic  lot  n 
plabil  I  '        ■ 

taxd,  if  donil^  a^  cr»  vvhcttter  ho  kit  n  wido^ 
hdrt,  deviw?et  imd  u«^?tl  of  kin^  auil  diar,  a 
itu{nired  of  S,  S.,  ftirrni^rly  the  widow  of  W 
^hfim  ?5iiid  dr'  f*.  S.  rii.  i!X^tl 

fi*rr('(l  to  in  the        ^   umt  in  U  n. 

HL  That  th**  ftiiid  S.  S,  infomii^d  thi*  d<»] 
7i*rily  lK?]itn^es,  rliat  naid  P.  S.  kft  h^re  ti 
western  St 

ahovj^-iiH'iif  s  ^ 

since. 

IV-  That  this  deponent,  after  dili|!ent  itH|i 
to  asa^rtnin  froiti  any  of  Jjif*  perioi 
from  m\y  ot\u*T  HonTOiK  an^^rhiniGC  « 
tho  said  P*  S.,  or  wln^ther  be  h  or  ift  not  mil 
are  his  widow,  hein^,  dmseoa  ar  next  of  km.  1 

V.  Dr^prnient  further  says*  that  he  is  ihn  i 
plaintiff  in  ihh  action* 

[JumLJ 

FORM  Wo,  410 
A^^vit  by  plataliff,  la  wMm/t  mwc^  to  fe 
ITitle  of  the  catise.] 

A.  S*  W,,  l)eing  dulj  sworn,  aays: 

L  That  he  i»  tht*  plaintiff  in  the  above  ei 
anion  h  hroni^ht  to  fopc^rloee  a  c<?rtaxn  mort|p 
defendant  P*  8,  to  oiie  W.  D*  L>  to  sociirc*  t 
dollars  and  interest,  dated  the  day  of 

nKsorded  in  the  office  of  the  register  of  the  col 
liber  of  mortgage,  p.       ,        .  If^     ,  a 
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I  W.  D.  L.  to  one  R.  M.,  and  by  said  R.  M.  to  this  plaintiff, 
Ttgage  being  upon  certain  real  estate  in  the  city  of  , 

county  of  ,  and  described  in  the  complaint  in  this 


?hat  the  said  P.  S.,  if  living,  and  his  wife,  if  any,  whose 
unknown  to  this  plaintiff,  and  the  widow,  devisees,  heirs 
and  next  of  kin  of  said  P.  S.,  if  deceased,  who  are  also  un- 
to this  plaintiff,  have  an  interest  in  this  action  and  in  the 
ate  to  be  affected  thereby,  said  P.  S.  being  the  last  known 
►f  the  equity  of  redemption. 

That  deponent  has  caused  diligent  search  and  inquiry  to 
5  by  his  son,  A.  S.  W.,  and  W.  M.  M.,  whose  affidavits  are 
mnexed,  and  by  other  persons,  in  order  to  ascertain  the 
^  and  whereabouts,  of  said  P.  S.,  and  whether  he  is  still 
ivhether  he  has  a  wife,  and,  if  deceased,  whether  he  left  a 
and  who,  if  any,  are  his  devisees,  heirs  at  law,  and  next  of 
I  the  names,  residences,  and  whereabouts  of  such  persons. 

fhat  he  has  also  personally  inquired  of  numerous  persons 
ling  ilietfi]  concerning  the  existence,  whereabouts,  resi- 
and  names  of  such  parties,  and  has  been  unable,  after  such 
igence,  to  ascertain  anything  except  those  matters  stated 
ffidavit  of  W.  M.  M.,  annexed,  and  that,  according  to  all 
tion  he  has  received,  he  verily  believes  that  all  matters  in 
davit  set  forth  are  true,  and  states  that  he  will  not  be  able 
e  diligence  to  make  the  service  of  the  summons  upon  said 
within  this  State. 

it.']  [Stgnature.l 

[Order  as  in  Form  No.  41C.] 

FORM  No.  411. 
ivit  to  oMaia  order  for  senrice  by  publieatioii,  etc,  in  diTOToe.tt 

f  court  and  aclion.] 

] 

,  being  duly  sworn,  says: 

lat  he  [or,  she]  is  the  plaintiff  above-named. 

hat  this  action  is  brought  to  obtain  a  judgment  annulling 
)btain  a  divorce  from  —  or,  to  obtain  a  separation  of  the 
jnder]  tlxe  marriage  mentioned  in  the  complaint. 


second  and  third  allegations 

rm,  although  their  substance. 

are  not  essential  to  jurisdic- 

the  facts  must  appear  by 

44 


verified  complaint,  and  this  summary 
in  an  affidavit  is  only  a  matter  of  con- 
venient introduction  thereto. 
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m.  That  a  cause  of  action  therefor  esmi^ 
tiff  agaitiit  the  defi^ndaiit  tipoa  the  groimda 
fied  eompIaiBt  in  this  aetioo,  which  is  hen 

IV*  That  the  ptaiDtiff  hm  been  [or,  will  1 
will  be]  imablej  with  clue  dijigrncf*,  to  mai 
th©  Bummons  on  said  defendant  within  the  ! 
and  eviffence  as  in  Forms  Nos.  390,  410,  ai 
the  affidavit  of  M,  N<,  hereto  annexed.** 

[V.  SMe  remdenee  or  last  Imawn  place  of 
stated  —  and  that  said  defendant  i§  of  full 
of  the  ago  of  jMra.] 

VT,  That  DO  previous  application  [ete,,  at 
393]. 

[Jurat] 

[Order  as  in  Form  JVo.  41 

FORM  Ho.  412. 

AlBdavit  to  obtain  ordtr  for  i^nrtee  bf  pobhcdtioQ, 
fnardjjui,  ttc.^  of  inUst  mn4«T  foixrletD;  or  aboeiit 

{Title  of  €Qurt  and  action.] 
[VenueJ] 
A*  B*f  being  dnlj  swors^  saja: 

L  That  be  19  the  pkinfiff  for,  the  attome; 
clerk  for  the  attorney  —  or  oiherwise  as  the  c 
plaintiff]  above-najiied. 


^  The  prcwf  of  <lef«iidant*a  non  re«« 
I  deuce  ougbt  not  to  rc^t  solely  upoa 
jiliLinUrr*^  Afliduvit  8«e  Hull  r.  ihvW, 
23  Abb.  N.  a  205,  10  N.  Y.  Sirpji.  223. 

maunder  N.  Y,  Code  Civ,  Pro,, 
f  43S,  Jaat  paragraph,  iia  amended  la 
1884,  if  a  minor  under  fourlc»t*n,  cir 
adjudicated  lunatic-,  w^r^ed  either  hy 
publication,  or  prsonaUy  sensed 
within  the  State,  ia  in  care  of  a 
parent,  frunrtlian,  etc.,  or  ccnumittecp 
who  19  witliftut  the  State  or  not  to  be 
found  tlie  delmrj  of  the  additional 
trtpy  tv  the  gTiardinn  or  eommittee 
may  J»e  made  hy  publ  feat  ion  ond  mail* 
in|r»  as  if  he  wrr©  a  defpndant. 

The  object  of  thii  statute  ii  not  to 
(li^^penw  with  npntee  (wbettier  within 
the  Hiate,  or  b/  publication  and  nmil* 


iu^?)  up«n  1 
aiijipl^*  to  em 
cu§tf>dian  uf 
mi t tee  of  t1 
£jmilarl)%  r. 
fienee  from  1 
the  infant  c 
from  the*  8U 
of  atlhbivit  i 
eaiion*  ete,,  s 
No^,  S0O  to 
galioiu  aa  « 
to  the  abseii 
Of  eommittef 
as  it  stands 
the  cn-e  ivhi 
Ciin  1m»  serri 
ttip  gUArdlaj] 
not. 
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[//  the  action  affects  specific  property,  it  is  well,  but  not 
ry  to  jurisdiction,  to  allege  it,  as  in  paragraph  II  of  Foitn 
6 ;  or  if  to  annul  marriage,  as  in  paragraphs  II  and  III, 
Vo.  411.] 

That  the  defendant  Y.  Z.  is  an  infant  under  the  age  of 
n  years,  to  wit :  abont  the  age  of  years,  and  [here 

le  facts  as  to  parents  or  guardian,  and  that  there  is  none 
the  State,  who  has  the  care  and  control  of  him,  or  with 
\e  resides,  or  in  whose  service  he  is  employed,  for  instance 
that  his  general  guardian  is  F.  G.,  who  was,  as  deponent  is 
ed  and  believes,  duly  appointed  by  an  order  or  decree  of 
Court,  on  or  about  the  day  of  19     . 

lid  guardian  resides  at  No.  street,  in  the  State  of 

;  that  the  parents  of  said  T.  Z.  are  both  dead,  and  he  is 
siding  with  T.  Z.,  at  No.  street,  in  the  city  of 

and  county  of  ,  in  the  State  of  [here 

ibsence  or  other  circumstances  which  would,  if  the  guardian, 
ere  the  defendant,  justify  service  by  publication,  as  in 
Nos.  390  to  404,  substituting,  of  course,  "  said  guardian," 
r  "defendant"]. 

in  case  of  a  lunatic^  III.  That,  as  deponent  is  informed 
lievfes,  the  defendant  Y.  Z.  was,  on  or  about  the  day 

,  19     ,  at  ,  by  an  order  of  the     "  Court, 

•und  to  be  an  incompetent  person,  and  F.  G.  was  thereupon 
ppointed  as  his  committee  by  an  order  duly  made  by  said 
n  the         day  of  ,  19     .   That  said  committee  [here 

^acts  such  as  ivould  justify  an  order  of  puhUcaUon  against 
re  he  the  defendant,  as  in  Forms  Nos.  390  to  404]. 

That  no  previous  application  for  an  order  for  service  or 
y  of  a  cojjfj  of  the  summons  and  complaint  herein,  upon  or 
^lardian  [or,  committee]  by  publication  and  mailing,  or 
t  the  State,  has  been  made  herein  [except,  efc.**]. 
'«'•]  [Signature,'] 

44  See  p.  116  of  this  volume,  paragraph  84  and  p.  171. 
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FOfiM  Ho.  413. 
f^r  wmrim  hy  pibliCAUon,  etc.,  Ag<i&it  wam-te^n 

ITitle  of  cottrt  mal  adioml 

Upon  th**  [iiuu*n*leti  —  ttr,  «uppliHiientnl  ] 
loul  tbo  duly  %'pritieij   [atuendcd — or,  8iijj{)1 
berein,  uuw  pn^cnted  Im  me  [ar,  of  wbjda  i 
ocxcn]^^ — or,  wliidi  biivct  beeti  thilj  fUni**  h 
prt^tnte<l  lo  tnej^  showing  a  fliiJficieat  caiifie  o 
defeodani  fitdmiiif/  or,  if  unknoum,  describii 
h$  mrwfd,  us  in  ihr  i^ummanH}^  an<1   up^ii   [/j 
ot/n'r  paprrsf  on  which  the  appli^iaiion  is  madSj 
tlii^  annexed  affidavit  of  A*  B»j  vfTified  tlie 
19     ,  and  certificate  of  M,  X.,  sheriff  of 
day  of  ,  10     ,  by  wbicb  plaintiff  hm 

(■tirfaction,^  * 

{Where  defendant  i*  a  non-rpsident,  cotili 
dtaiendaiit  it  ttot  a  feildent  of  this  State  fani 
ptrWfinI  mrm§B  U  to  he  gipen  by  ih^  orders 
$go  —  OTj  is  a  minor  above  tlie  age  of  fourteen 
thai  ntje,  or  an  fidjudicat^d  lunnfic,  and  the 


mVnA^r  N.  Y.  C^sdi*  Hv,  Pro.. 
i  <4Ci.  t  hi»  *>vArr  m«it  not  K'  inoiie  by 
thf»  court  M^  p.  80  of  thid  volumi*) 
but  by  n  jiid;ce  of  Uii»  oourti  or  li\r  the 
eoiinty  jiidgp  of  thi*  cowitT  whrn*  the 
ftstlon  i»  trtJible;  Ihni  m  U*  nftr  Hf 
no  order  olian^ng  piaw  of  trinl  Ua« 
biwtt  matUM*  the  county  niinvcHi  ■>»  thf 
stunmcinst  Mtid  c^ontplMint  (p,  101  of 
thh  vohime,  p»mgr«ph  5:1). 

The  mhfiik**  of  pnfitllnjj  the  order 
AS  A  court  orflcr  !»♦  however,  Qmelid' 
Ahfr  fp.  215  i>rihipi  Toluiiie). 

T!i«  fiirt  thot  tfie  order  hftt  a  cap- 
tion QppnnmtT^  Khowiny^  thflt  it  h^d 
bpi»ii  granti'tl  nt  the  Sp^x'bl  Tmn*  and 
was  Bigned  with  Uie  initial  of  tlie 
jud^  with  a  dirci^tioTi  to  enter,  ilfwa 
not  make  it  nny  the  lt**s  n  jud;:<*'(* 
ortlf'r  w lit* re  it  nn^  m  fnet  ^jnifited  hjr 
a  jiidj^.  Volz  f.  Stplmer,  87  App, 
Diy,  504.  73  N.  Y.  Supp.  1W)«;  T.o«- 
err^  r,  Oweim.  14  App>  1>K%  2 IS,  43 
N.  Y.  Stipp,  4fi7:  B*^Lfnii  i'.  Fraiilje,  16 
Daly.  152,  »  N.  Y.  Supp.  4ft5,  18  Ctv. 
Prrx  Rf-p.  3,32. 

That  the  published  order  purportt-d 
to  h*ire  Ijncii  mnde  by  the  clerk,  the 
orlffinal  tmrin^  Iteen  timde  by  the 
miirt,  was  AfM.  in  Jolmiioa  »*  Oag«, 


57  A«o.  ItJO,  1 
land  wiiest  q\ 

*<»Tln*   ordi 
snnininnA  f  Ra 
Pr.  4in.  417^ 
jpunimofirt,  i^ 
Currie»   5    ' 
nt3l»cr     ^  " 

4T  A  J. 
if  thi*  o.  _..-,. 

*8  In   Amlpj 
0^8,  H  was  II. 
eotiffin  htat^ 
ttaae   of    pii 
Hh»«l]  be  tli^t 
a»  pithlish^d  5 
pt&i^  t»f  «iirh  J 
until  a  iUy  It* 
tb*'  In^r 
mie  Ti'.. 

In  AKm,. 
E5  X,  \\\  V. 

cited  ftiitiff, 

ihowr<1  tliiif  t 
ward,  hrlri.  eit 
or  Win.  1S5,  1 
the  servicK  w« 

*«  Am  to  ifie 
p.  22:!  of  thh 

^  Am  to  in* 
faets  found,  5« 
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r  committee,  cannot  be  served  unthin  the  State,  recite  the 
f  if  8tu:h  third  person  were  a  defendant^^^j 
if  a  foreign  corporation']  tbat  said  defendant  is  a  foreigii 
ation,  created  by  or  under  the  laws  of  [naming  State  or 
],  and  having  its  place  of  business  at  No.  , 

in  the  city  of  ,  county  of  ,  in  said  [State], 

d  in  either  case  continuing  thxis]  \  and  that  the.  plaintiff 
een  and]  will  be  unable,  with  due  diligence,  to  make  per- 
ervice  of  the  summons  on  said  defendant  within  this  State ; 
n  motion  of  Q.  E.,  attorney  for  plaintiff: 
EBED,  1.  That  service  of  the  summons  in  the  above  entitled 
upon  said  [name  or  description  of  defendant  as  in  sum- 
he  made  by  publication  thereof  in  two  newspapers,*^^  viz., 
[name  of  paper^'] ,  published  in  ,  and  in  the  [name 

ther  paper]  y  published  in  ,**  once  a  week  for  six" 

jive  weeks,  or  at  the  option  of  the  plaintiff,*®  by  service  of 
immons,  and  a  copy  of  said  complaint  and  of  this  order^*^ 
it  the  State,^  upon  the  defendant  Y.  Z.  personally  [and  if 
in  infant  under  the  age  of  14  years,  and  also  upon  the  per- 
th  whom  he  is  sojourning —  or,  if  a  corporation,  say,  with- 
e  State  personally  upon  such  an  officer  of  said  defendant, 
Z.  Co.,  as  is  specified  in  §  431  —  or,  §  432  — of  the  Code 
il  Procedure  of  this  State.*®] 


?  Form  No.  412. 

lission  to  state  that  the  paper 

ted  is  a  newspaper  (although 

an  irrepTularity  in  this  case) 
5t    vitiate    the*    judgment    as 

collateral  attack.      Oswald  v. 

*nn  (Tex.  Cir.,  1886),  28  Fed. 

See,  also,  article  on  Publi- 

p.  341  of  this  volume. 

not  necessary  to  state  that 
[)ers  designated  are,  in  the 
if  the  statute,  "  most  likely  to 
;ice  to  the  defendants."  Green 
es,  20  Hun,  15.  See  p.  356  of 
ume,  and  note. 

ne  in  accuracy  of  name  in  the 
Lion  is  desirable. 
I  6li<;ht  variance  may  be  disre- 
Waters  r.  Waters,  7  Misc. 
K.  Y.  Supp.  1004. 
i  judge  is  free  to  designate 
KTspaper ;  the  "  state  paper  " 
n  abolished.  Executive  Law 
3,  chap.  248),  $  74. 

more   if  the   judge  deems   it 
ble  to  require  it.     N.  Y.  Code 
0.,  $  440. 
!  option  is  usually  expressed 


in  the  order,  but  omission  of  it  is  not 
essential  to  service  bv  publication. 
O'Neil  V.  Bender,  30  Hun,  204;  Hat- 
field V.  Malcolm,  71  Hun,  51,  24  N.  Y. 
Supp.  596;  Matter  of  Field,  131  N.  Y. 
184.  The  order  should  in  all  cases 
prescribe  a  time  for  publication,  aua- 
ing  optional  leave  to  serve  personally 
instead;  and  then,  if  personal  service 
be  made  without  the  State,  the  time 
for  answering  is  to  be  computotl  by 
referring  to  the  time  fixed  for  publi- 
cation. As  to  completing  publica- 
tion when  once  commenced  in  an  at- 
tachment case,  compare,  however, 
N.  Y.  Code  Civ.  Pro.,  S  638. 

BTLudden  v.  Degner,  14  App.  Div. 
397,  43  N.  Y.  Supp.  908;  IklcCool  r. 
Boiler.   14  Hun,  73. 

58  The  omission  of  the  words  "  with- 
out the  State "  would  not  vitiate, 
because  service  within  the  State  is 
good,  irres|>ective  of  nn  order. 

50  It  was  held  in  Morrison  r.  Nat. 
Rubber  Co.,  13  N.  Y.  Civ.  Pro.  Rep. 
233,  that  the  order  need  not  Hpecify 
tiie  officers,  and  if  service  was  made 
upon  a  proper  officer,  it  was  effective. 
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2.  That  on  or  befure  the  day  of  (he  fint  p 
maiJ,  tlie  plaintiff  ik*|H>5*il  iit  the*  [general  post- 
of  Maabattan,  in  (he  County  of  New  York  — 
it  ,  in  till*  cuiinry  of  ^  in  tbi 

the  ^iimm**ni*  iinil  *■  "         i  annexed, 

contained  in  a  aocut'  ^  i     jaid  wrap] 

defendant  Y.  Z*  at  [fftmng  midrtss  in  full — -^ 
anis  nrfi  h  be  served,  say: — seta  of  copki  c 
coniplaint  bercto  annexed  and  of  this  order, 
aecnndy  ekmnl  po^rpaic)  wrapper,  directed  t 
fenilantH  reJijnxitii'ely/*  at  the  places  desigt 
here  add  lid  of  (he  defendanh  to  be  so  sert^e^ 
it  re  addresses].^ 

[If  deliverif  of  copy  to  a  third  person,  as  f 
fant,  or  of  flit  inmne  person,  etc*,  is  required 
or  I  43^,  last  elause.  nddl^^  And  it  i^  farther 
of  aaid  ^ummoni  and  eomploint,  with  tbis  onj 
lirrrrfl  to  and  left  u  ifb  if.  N.^  of  , 

fen^iant  Y.  7«,  and  that  tie  »erriee  of  the  suir 
Y,  Z,  diall  not  bo  deemed  eoitrplet©  nntil  it  h 
left  wirb  \U  N. 

\  Where  no  address  is  knonm^']  Aod  it  aati 
111  me  by  !^aid  afTiibwitj**  that  ibe  plaintiff  eju 
dili.Tenee,  &N?ertain  a  plaee  or  places  wherr*  tb< 
defenclanti^  —  or  name  paHtcuInr  one}  won 
matter  trniiKmitted  tbronsrh  the  post-offtee, 
papers  therein  [addresgetl  to  said  laat  name< 
penf^ed  with, 

{Dfft*\}  fSi^ature  of  judffe,  n 

\File  this  order,  with  (he  papers  on  ivhich 
proreedinqJ^} 

fKiTtw  order  U  fniaily  ilefectivo  if  Co.  v,  Dri 

H   fnfl    to  wpwifj   tl»r   |>rj!*t*ofllc?e,   or  N,    Y,    Sn, 

tliToet  rriailJni!  of  tW  of  dor,  or  direct  void  w1i<*r»^  t 

iln*   niriilinir  at    tirtif?   Tpquh^tL      See  directed  mriil 

Elovpnth   W«vd    Jinnk   r.   Powers,   43  drewj*,      Foti*« 

Ai*\x   Div.   17B.  5f»  N.  Y.  Hupp.  314;  Hep.  ^JIT. 
\>r  rill  nek  p,  Ciodfrov.  31  MUf.  54,  U  na  Whether 

X,  Y.  Supp,  645,  alT'd,  40  App.  Din  tian   h   fnta! 

*t4«,  V*^uA    'An  IfiM 

«i  Adapted  fnmj  TJtlt«<To1jn  tf^  l^ef-  h  ■  im 

flnifWidK  U  App.   Div.   iSfi,  54  N,   V.  r 

Snpp,  BM.  3:1  K 

ffl^A    direction    for    Tntiiliiij?    to    a  flBOmittin^ 

wronar  ndilrf**^   v-ill   Tiot  nfre!   nii^rc?  (kvjt*<  wti^  In 

th<*  ffirlH  fihowii  hy  the  nflfldnriffl  20  linn,  15.  n 
would  bnvp  jijifjllwi  ilM>  t^mnt  \n  *H**  WThe    t^' 

Xt^nning  with  mailings*      Union   Trust  inrtst  Ite   t^ 
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^  FORM  No.  414. 

>r  tervice  by  pnblicatioii,  etc.,  in  Action  affecting  specific  property.^r 

of  court  and  action.'] 

Q  the  [amended  —  or>  supplemental]  summons  and  the 
erified    [amended — or,  supplemental]   complaint  in  this 

now  presented  to  me  \_or,  of  which  a  copy  is  hereto  an- 
—  or,  which  have  been  duly  filed  herein,  and  are  now  pre- 
to  me],  which  complaint  demands  judgment  that  the  de- 
ts  be  excluded  from  a  vested  or  contingent  interest  in,  oi 
K)n,  specific  real  \_or,  personal]  property  \_or  hoik]  within 
te ;  and  that  such  an  interest  or  lien  in  favor  of  either  party 
)rced,  regulated,  defined,  or  limited,  or  otherwise  affecting 
e  to  such  property ;  and  that  there  is  stated  therein  a  suffi- 
ause  of  action  against  the  defendant  Y.  Z.  [^naming  or,  if 
vn,  describing  him  as  in  the  summons]  as  a  proper  [and 
ry]  party  herein ;  and  upon  [here  recite  other  papers,  for 
e  thus]   the  affidavit  of  A.  R,  verified  the  day  of 

,  19  ,  and  the  certificate  of  S.  S.,  sheriff  of  the  county 
,  dated  the  day  of  ,   19     ,  by  which 

ff  has  made  proof  to  my  satisfaction  *   [here  may  recite 

non-residence,  concealment,  etc,  or  other  facts  relied  on, 
tance  thus]  that  said  defendant  T.  Z.  is  a  resident  of  this 
'o  wit,  at  No.         ,  street,  in  the  village  of  , 

imty  of  ,  but  cannot,  after  due  diligence,  be  found 

the  State. 


publishing  (N.  Y.  Code  Civ. 
[42 ) ,  aud  before  serving  wit  fa- 
State  {Id.,  §  443).  Publica- 
(t  be  commenced  in  each  paper, 
nal  service  without  the  State 
Ithin  three  montlis  after  the 
granted  (Id.,  §  441).  Where 
r  was  left  with  and  retained 
)f  the  deputy  clerks  attached 
Special  Terms  in  New  York 
held,  that  this  was  a  filing 

complied  with  the  statutes, 
ice  under  the  order  was  effec- 
ink  V.  Wallacn,  109  App.  Div. 
N'.  Y.  Supp.  543. 
5  a  lis  pendens  is  filed,  publi- 
nder  an  order  for  publication 

commenced,  or  personal  ser- 
hin  or  without  the  State  be 
ithin  sixty  days  after  the  fil- 
he  Us  pendens  {Id.,  §  1670). 
n  attachment  is  issued,  unless 

service  be  made  within  the 


State  within  thirty  days  after  grant- 
ing the  attachment,  publication  under 
an  order  for  service  by  publication 
must  be  commenced  vithin  thirty  days 
after  the  granting  of  the  attachment; 
and,  once  commenced,  must  be  com- 
pleted, notwithstanding  personal  ser- 
vice meanwhile  made  without  the 
State  {Id.,  §  638).  A  voluntary  gen- 
eral appearance  within  the  thirty  days 
uispenses  with  necessity  of  service. 
Pomoroy  v.  Moss,  27  Hun,  iJ42. 

Service  without  the  State  saves  no 
time  {Id.,  §  441),  but  only  expense  of 
publication. 

67  It  is  not  enough  to  bring  the  case 
within  N.  Y.  Code  Civ.  Pro.,  §  438, 
subd.  5,  as  an  action  of  this  class  that 
specific  property  is  attached  as  a  pro- 
visional remedy.  The  relief  demanded 
in  the  complaint  must  affect  specific 
property.  On  other  points,  see  notes 
to  Form  No.  413   {above). 


•M 


ABBOTT  S    FEACTICR    a:CD    ro 


[Or  if  re^idmee  bt  unhnf^um]  thut  the  re 
U  not  ki]r>wii;  nnd  that  tb  ^  uS  is  iiiij 
f]iIi;jji'Dn%  to  at^e^rtiiin  his  i  v  *>•*  whrt 

[Or  if  a  n&n'remd^nl]  lltftt  said  defendao 
lib  Stute  [but  resicUa  at  No.         ^ 
f  atifl  State  of  ]. 

*fOr  if  a  for^ujn  mrporttHonl  that  finid  di 
corporation  crf-ati^!  hv  or  imdcr  fhe  laws  < 
naiion]  &iid  hitving  its  place  of  bTisinefm  a 
sitrf^*r,  in  the  eity  of  ,  and  counhr 

aforesaid 

\0r  in  erne  of  nnknoum  parties,  for  ins 
iiampft  and  residences  of  said  dcfondantK,  thi 
Invr  of  V.  V,,  d*»<*«*i»i*pcl,  mf*ntTon<*d  in  fljf'  f^u 
ro  t\u^  plfiintiff,  and.  after  ililigput  inquiry,  \ 
a&cprtatn  wljethcr  thev  an*  or  are  not  re^idrn 

\0r  in  cme  of  resident,  ahneni,  etc  tj  if 
420.1 

[And  in  rifker  cme,  excfpf  fhnt  nf  n  m 
Y.  Z.  i»  of  full  n^  [or,  13  ft  niiijnr  abovf^  tlir* 
—  m",  about  the  ag^  of  yeaR'l.  + 

[And  in  eithfr  rnse  nddinff^^  ant!  that  r 
and  will  be  unabU%  with  dite  dilitr^nee,  to  tt 
of  the  mimmons  on  ?aid  di-fr^nflfint  wiThin 
motion  of  Q.  R,,  attomov  for  plaintiff, 

Oedebed  [etc.,  as  in  Irtftf  Fnrm], 

FORM  No.  415. 
Order  far  aervjce  by  {mblkitioa,  etc,  w 
[Title  of  court  and  acilonT^^ 

t'pon  the  summons  anil   the  duly   vnitlo 
action,  now  presented  to  me  [or,  of  whitb 
nexed  —  or^  which  have  been  duly  filrd  here 
rented  to  niel,  tbe  said  eomplainant  ^howfn 
eient  ean?^>  of  action  in  favor  of  the  plaim 
fendant  for  a  divorce  [or.  for  a  separation  — 
annn]lin|3f  the  allt^irf'd  marriftsfpl  in  one  of  \\ 
law;  and  npon  [here  recite  other  papers,  foi 


^Th*<  Hftiti=?  whkh  foilows  ia  not 
Rtiiil  in  riii^  fjf  imknnwn  particfl. 

Qootalii  upaQ  its  faoa  tbc  wordi  "Ac- 


tion for  dSTOr 

Pr«..  I  1774. 

"«*  N<Tt  &  i^ 

Fotm  Ko*  41 
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-it  of  A.  B.  verified  the  day  of  >  19     ?  and  the 

[?ate  of  S.  S.,  the  sheriff  of  the  county  of  ,  dated 

day  of  >  19     ,  hy  which  the  plaintiff  has  made 

to  my  satisfaction   [here  may  recite  briefly  non-residence, 

Iment,  etc.,  or  other  facts  relied  on;  see  Form  No,  413,  add- 
either  easel  that  said  Y.  Z.  is  of  full  age  [or,  is  a  minor 

the  age  of  fourteen  years, —  or,  about  the  age  of  ]  ; 

lat  the  plainaiff  has  been  and  will  be  unable,  with  due  dili- 
to  make  personal  service  of  the  summons  on  said  defendant 

L  this  State;  now,  on  motion  of  O.  R.,  attorney  for  plain- 

>EBED  [etc.,  as  in  Form  No.  413.] 

FORM  No.  416. 
^der  for  senrice  by  publication,  etc.,  against  unknown  defendant. 

the  action  affects  specific  property,  it  will  be  better  to  pur- 
arm  No.  414,  in  other  cases  Form  No.  413;  but  substi- 
)r  the  words  between  the  *  and  the  t,  in  either  case,  a  state- 
of  plairUiff's  ignorance,  for  instance,  thusi  that  the  de- 
it  designated  in  the  summons  as  John  Doe  [and  his  name 
tsidence]  remain  [s]  unknown  to  the  plaintiff  after  diligent 

y- 

FORM  No.  417. 

or  service  by  publication,  etc.,  against  one  whose  residence  cannot  be 
ascertained. 

the  action  affects  specific  property  it  tvill  be  better  to  pur- 
orm  No.  414;  in  divorce.  Form  No.  415;  and  in  other 
Form  No.  413 ;  but  substitute  for  the  words  between  the  * 
e  t,  in  either  case,  a  statement  of  plaintiff's  ignorance,  for 
ce,  thus']  that  the  plaintiff  ia  unable,  after  diligent  inquiry, 
irtain  whether  the  defendant  Y.  Z.  is  or  is  not  a  resident  of 
tate. 

FORM  No.  418. 

or  service  by  publication,  etc.,  against  a  resident  who  has  departed  or 
conceals  himself. 

the  action  affects  specific  property  it  will  be  better  to  pur- 

jrm  No.  414;   if  divorce.  Form.  No.  415;   in  other  cases. 

No.  413 ;  but  substitute  in  place  of  the  words  between  the 

t]  that  said  defendant  Y.  Z.  is  a  resident  of  this  State, 

[specifying  'particular  address],  but  cannot,  after  due  dili- 


69$  Anmyrr^n  piucticb  akh  koej 

gemote  be  found  witbiu  tliif^  Stativ  and  h&s  c 
[or,  ke^pd  himself  concealed  within  thU  State] 
fraud  his  creditori*  [or,  with  intent  to  ivoid  ser 
or  fcoiA*] 

[/)trfclion  la  fmrfi  witl  be  to  remd^nci^  or  I 
or  both,^ 

FOiEM  No.  4ia 

Ord«r  for  serrke  b^r  ^bUcatioiif  «tc.,  agaiiut  an  idoJI 
tli«  StAlf  of  New  Yotk. 

[//  the  action  nffectn  speciftc  property  it  wi 
ftn*  Fortn  No,  414;  if  divorce.  Form  No,  41 
Form  No.  413 ;  ii/i  may  aubstilute  for  the  wt 
and  f]  that  said  defendant  Y-  Z.  is  a  reisulci 
uir^  ill  No.       ,        ,  in  the  city  of  ^  anc 

oiiflljr  without  the  State  of  New  York  more  thi 
Wfore  the  grant lug  of  this  order,  and  ha^  uc 
tion  of  a  ppraon  upon  whom  to  serve  a  anrnn 
as  prescribed  by  the  Code  of  Ciril  Procedure 
ch^si^iution  of  a  poreon  upon  whom  to  *erre 
VK?halfj  heretofore  made  by  him  under  the  C 
cedure^  no  lou^r  rcruains  in  force  —  or,  and 
Bummons  herein  upon  the  per&on  heretofore*  c 
under  the  Code  of  Civil  Proccdiire,  upon  whc 
rnons  in  hi*^  hehalf,  cannot  b©  made  within  t\ 
gent  effort,] 

fDirfcHon  to  mail  mil  be  to  residence  or  lam 
both.] 

FORM  m.  420. 

Order  for  service  hy  pttbUcatiom^  eto^  to  save  eue  frdm 

[If  the  action  affects  ftpficific  propertff  it  wi 
mte  Form  No,  414;  if  divorce,  Farm  No.  41 
Form  No,  413;  htd  mntj  HulMilHte  for  the  iri 
and  the  *]  tliat  said  dffeudant  Y,  Z*  h  a  resi 
to  wit,  of  Xo*  stn^ot,  in  the  city  of 

;  and  that  an  nttenipt  to  commence 
the  Puid  defendant,  n^  rf»»^iitrod  in  Chapter  F 
of  Civil  Procedure  of  t!ii?^  State,  was  made  or 
,19     ,   and  before  the  expiration 
applienble  thereto,  aa  fixed  in  that  chapter: 
limitation  wotild  have  expired  within  sixty  dj 
th^   TTTfilnmr   of   this   order   nnd    the   npplTCft^ 
time  had  not  been  extended  by  the  said  a 


^ 
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tion;  and  that  personal  service  of  the  summons  herein  upon 
efendant  cannot  with  due  diligence  he  made  within  the 

FORM  No,  421. 
Order  for  seryice  on  convict  in  prison,  witliout  the  State.? i 

in  other  Forms,  inserting  in  recitals']  that  defendant  herein 

>nvict  now  confined  in  the  State  penitentiary  at 

State  of 

d  insert  in  ordering  part]  that  aerviee  of  said 

le  upon  defendant  Y.  Z,  personally^  without  this  State,  at 

sent  abode  in  said  penitentiary^  in  the  State  of 

FORM  No.  423. 
0  be  sab  joined  to  BUmmQna  sa  publiahedi  or  as  served  personally  witb* 
out  the  State."2 

T6  name  only  the  defendants  served  by  publication^] : 
foregoing  summons  [or,  amended  —  or^  eupplemcutal  sum- 
is  served  upon  yon  hy  publication  [or,  served  upon  you 
t  the  State  of  New  York^*] ,  pursuant  to  an  order  of  [nam- 
3  judge  and  his  official  (iile,  for  instance,  Hon,  I*Joah 
'*  a  justice  of  the  Supreme  Court  of  the  State  of  New 
dated  the  day  of  ,  19     ^^  [date  of  order] ^ 

ed  on  that  day  [or  state  day"^]  with  [a  copy  of]  the  com- 


3  Form  18  from  a  |ir(?tx>(I^nt  in 
t  Department,  wLere  tbe  aer- 
summons  was  ordered  to  he 
lue;  but  tne  order  <\1iou1d  be 
iltemative,  for  publicRtion  or 
without  the  State,  at  p!ain- 
tion. 

i  required  to  be  included  witli 
iraons,  etc.,  mailed,  but  only 
publication,  and  wuu  a  copy, 
py  be  delivered  ^vitliout  the 
n  lieu  of  publication.  La 
.  Mitchell,  4  Monthly  L.  Bui. 

I  summons  itself  mu?it  contain 
les  of  all  of  the  Jpfendant:^, 

omission  of  a  deferfdiint'n 
\  not  cured  by  addre*isilng  to 
a  defendant  the  8ubjnii](*d  no- 
owler  V,  Ennis,  4M  A  pp.   Div. 

N.  Y.  Supp.  68ft.  But  in 
r.  North,  7  App.  Div.  71>.  !!!> 
upp.  975,  it  was  lnOd  a  suRi- 
iblication  where  the  aummoni^ 
[shed  contained  the   name  of 

defendant,  and  of  the  defend- 


«nt  to  be  served.  Naininff  all  defend- 
tiiits  in  the  notice  dm^s  not  vitiate  as 
to  those  properly  nanieiL  Loring  r. 
Binney,  38  Mun,' 152,  affU  101  N.  Y. 
623, 

T4  A  mistake  in  usinp  the  wrong  one 
of  tlicsp  two  ft It^r native  clflui^es  was 
hfild  not  i\\h\\  in  Lorin^  r.  Binnoy, 
{ahotr\.  OmittinET  the  W'ord?^  '*  with- 
out the  Stutt*  "  held  not  to  vitiate  the 
service,  McCully  i\  Heller,  06  How. 
40S. 

T5  Error  in  the  recital  of  the  name 
of  tlie  justice  in  the  notice  does  not 
deprive  th«  court  of  its  jurisdiction. 
La  FarfTC  r,  Mitehell   ifthnve). 

^COnuesion  to  state  date  of  order 
held  not  fatal  to  jurisdirtinn  by  at- 
tachment, Orvia  r.  fJoldschinidt,  2 
riv.  Pro,  Rep.  (Browne)  314,  (14  How, 
Fr.  7!. 

TT  Date  of  filjiiir  complnint  e^s'^entiah 
Rmytli  r.  Kowe.  4  .Monthly  L.  BnK  00; 
fl,  p,.  Ford  r.  Wilson,  Tappan  (Ohio), 
236. 
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fd&mt,  m  tlie  office  of  tho  r\erk  of  the  ami 
the  cySee  of  tho  alerk  of  Uie  cc 

VoMTi  Uonm  [or.  City  Hall  —  as  ihe  ctme 
[and  coiiTity]  of  *  in  amifl  Stati% 

rj?*or"r,  a<W;  tlia  origiiiftl  coniptaini  having  hi 
on  the  dav  of  ^  19     ,] 

[fru    pariilion,^   add:    The   iiljjt*i*t   of  th; 
[>nrlitiori  n<vr»nling  tu  tlif*  re^^fH^ctirc*  ri^htw 
it  appear  that  partition  cannot  lie  ma  Jo  wi 
to  tlic  owtieri^  thifn  for  a  mlt^  of  the  follow  i 
—  add  hrief  des€fiptimi.J 

[Date,}  ISignalure  and  t 

Phi 
Or, 
[Acaimty  in  puhlieation  of  immmons  t 
portantf^  it  is  u^ll  to  dirvci  publication  (for 
get  p,  355  of  thi^  votuut*^)  anrr  more  than 
»o  0^  io  hai^,  irmnedinfelif  on  the  tippraraut 
lion,  fonvenieni  apfKirtuuih^  lo  corrtct  any  c 


FORM  ITo.  42a 
AfliaAvit  of  filiog  httmt  ptiblkitiatt  c 
[Tiflt  of  couri  and  action,} 

M.  N.,  being  ddy  sworn,  sayi : 

T.  Tliftt  h^  h  tlie  f  rDannging  derk  in  tin 
Bey  for  the  plaintiff  in  tliis  action. 


TSA  notice  ftntina  tlmt   tlie  ordw 

wat    i*%in*«l    Vi>'    till*    *fM'i*ial    county 
jtidgir  of  a  tpmttw  \  jin*l  ibiit 

tJiP  iUinmaiiH  wji  h  Uir  f*on»* 

|»Uin t .  li'*^'''  to  b u M . X  < - ' . u ,  J  i*i\-i^  II nt if *e 
tiiat  tbA  mtmmmiri  wuh  illrd  iti  ilie 
e1erk>  nflW  fif  fhuf  fount  y,  taktm  m 
mniMH^tjon  with  the  fttat«iTii*fit  in  the 
mimaKtns  tliai  thi*  oriiim  wa4  in  th« 
Supreme  Coiirtt  mnd  trjabli^  in  tbmt 
diruntr.  1X«miutn  t%  AUi^^uire,  lOl 
N.  Y.  101, 
TUN.  y.  Old©  Civ,  J*ro,,  ft  154L 
ftoThe  oniiMion  to  stntt*  th^t  thp 
urtion  wm^  for  a  snle.  it*  (he  iiHf»rnft* 
tive»  was  hehl  not  lo  vHint<»  tlit*  nntir^, 
fti  MH'orniit-k  r,  Fiul^oek  (Ncbr,, 
ISSC),  30  X.  \V.  Rep.  603. 


Dimciiey,  3 
KrnjiTl.  <T1  1 
727.  IG  i\/.  S 

2  Oiiio   Hi, 
Monthly   L. 

snTtH'    I" 

ttil*4?   of   fijil, 
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That  on  the  day  of  >  19     >  [which  must  be 

before  the  day  of  first  publication,  or  before  service  without 
o^e],  he  duly  filed  the  [amended  —  or,  supplemental]  sum- 
and  duly  verified  [amended  —  or,  supplemiemtal]  complaint 
3  action  [copies  whereof  are  hereto  annexed],  and  on  the 
lay  [or  state  date]  filed  the  order  dated  the         day  of  , 

allowing  service  of  said  summons  upon  the  defendant  Y.  Z. 
[)on  the  father  —  or,  guardian  —  or,  committee,  etc.,  of  the 
lant  Y.  Z.]  by  publication,  or  without  the  State,  together 
be  affidavit  of  A.  B.,  dated  the  day  of  ,  19 

he  certificate  of  S.  D.,  dated,  etc.],  on  which  the  said  order 
ade,  in  the  office  of  the  clerk  of  the  county  of  [or, 

clerk  of  this  court]. 

rat.l  [Signature.'] 

FORM  No.  424. 

Affidavit^  of  printer  or  pnbliihery  etc.,  to  pablicatioa 

of  court  and  action.^'] 

e.«] 

X.,  being  duly  sworn,  says: 

^'hat  he  is^  the  printer  [or,  the  publisher — or,  the  fofe- 
-  or,  the  principal  clerk  —  or,  the  only  clerk  of  the  printer 
of  the  publisher*]  of  the  ,*•  a  newspaper  published 

,  within  this  State. 


That  the  summons  in  this  action,  and  the  notice  thereto 
led,*^  printed  copies  whereof  are  hereto  annexed,  were  pub- 


some  States  a  certificate  is 
led  by  statute.  If  an  affidavit 
Bd  on  tender  of  legal  fees,  take 
on  under  section  885  of  tiie 
Kberle  v.  Krebs,  50  App.  Div. 
N.  Y.  Supp.  246. 
ission  of  title  not  fatal  if  affi- 
fers  to  the  order. 
t>r  in  Tenue  held  not  fatal  in 
.   Blythe,  46  Wis.  650;   8.  P., 

this  volume,  note  46. 
rely    describing    deponent    as 

etc.,  without  alleging  that  he 
—  held,  insufficient.  Steinbach 
,  27  Cal.  295. 

ler  N.  Y.  Code  Civ.  Pro., 
rst  clause,   "  Proof  of  the  pub- 

of  the  summont  and  notice 
)  made  by  the  affidavit  of  the 
or  publisher,  or  his  foreman 
ipal  clerk."    As  to  what  devia- 


tion from  the  statute  words  will  not 
vitiate,  see  p.  361  of  this  volitme,  and 
Waters  r.  Waters,  7  Misc.  519,  27 
N.  Y.  Supp.  1004  (holding  "man- 
ager "  a  proper  person ) ;  Palmer  r. 
McCormick,  28  Fed.  Rep.  541  (holding 
"  proprietor "  equivalent  to  "  pul? 
lisher"),  and  Quivey  v.  Porter,  37 
Cal.  458,  404  (holding  it  equivalent 
to  "printer"). 

89  See  p.  362  of  this  volume.  See, 
also,  Sage  r.  Central  R.  R.  Co.  of 
Iowa  (U.  S.),  8  Repr.  135,  holding 
publication  in  a  paper  m  which  the 
paper  named  in  order  had  meanwhile 
been  merged,  a  subscaniial  compliance. 

90  The  affidavit  ought  to  specify 
both  summons  and  notice.  See  Do- 
heny  r.  Worden,  75  App.  Div.  47,  53, 
77  N.  Y.  Supp.  959. 


fm 
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Itdied  in  said  paper  once  in  each  week  for 
[or  ather  time,  according  to  the  sialute  or 
lieation  being  on  day,  the  daj 

and  the  la«t  upon  day,  the 

[Jurat,] 

FOBU  Me.  425. 

AJSdATit  of  ifiAtHii^ai 

[Tifle  of  court  and  action.] 

M,  K.p  being  dtdy  swom^  sajs : 

1.  That  bo  is  [tbe  managing  clerk  in  the  < 
tiff's  attorney  bereinj  whose  office  is  in  tlie  c 

IL  That,  on  the  day  of  ,19 

or  before  the  firnt  day  of  publicaiion^] ,  depc 
po8tH3ffie©  at  [naming  office  designated  in  i} 
the  miimnonB,  conxplaint^  and  order  for  p 
which  are  hereto  annesceJi  eyiitained  in  a  sec 
postpaid  wrapper,  *  directed  to  the  defem 


ei  Bm  pp,  m%  363,  of  tbii  roluiDfr, 
fiiid  Jertkfl  r.  Chicagi),  48  III  2011 
f  holding  that  the  da|-»  mintioned  may 
be  preBUmed  to  b»  ««ctlla.r  da;*),  ftud 
Taylor  F.  Trooonao,  T«  N.  Y.  bW 
(holding  delivery  to  one  of  the  pnj^ers 
oa  the  Iftjst  day  allowed  for  commeiK?- 
\jig  publico tiaiit  if  not  followed  by  it* 
publication  therein  till  the  next  day, 
insufficient). 

An  affidavit  that  ihowed  publiea* 
tinn  commenced  before  the  order  tvaa 
made,  held  fatally  defective,  for  It  did 
not  fthow  piiblicfltion  to  have  been  in 

fmrsuance  of  the  jijdp?'»  order.     Hal* 
ctt  r.  Rijirhter*,  i:*  How.  Pr.  4*1, 

A  publication  made  on  Sunday, 
Affd,  though  void  i>y  statute,  to  yet 
not  invalidate  the  Bervi^e  whieh.  if 
reimrded  ae  beginning  with  the  nest 
publieatlonp  waa  subsequently  made  in 
a  regular  irninner.  Cleknd  r.  Taver* 
okr.   11   Minn.   104. 

02  Ominnion  to  show  mailing  held  a 
fnt«1  defect.  ThornmeTer  r.  Siseon* 
«3  111,  1«H;  O'Rear  t\  LaEaru*  {ColoJ, 
f>  Pac.  Hep.  621;  Butler  r.  Butler.  U 
,^Ja.  fi6R;  Colluin  r.  Bank  nt  5rnbile, 
23  Ala.  767. 


Under  N. 

laHt  clause, 
poet-o0}ee.  o 
required  to 
by  tlie  proTi: 
tie  made  by  1 
who  deposit* 

»3St«U 
is    not   eij ' 
Monihiy  U 

^failing  I 
htld  on  irr 
any  time,  b 
Barnard  i\  1 
AW>.  Pr.  (N. 
r*  TTcvdriri- 

Ofi  Omis- 
olRrc  ex  pi  I 
Bteinle  r, 
17L 

It  is  not  e 
deposit  was 
pott^odice,  o 
miinit'ation  h 
of  di'pof^it  ar 
pa^kaire  wmi 
haughney;  3: 


JUKI8DICTI0N. IV.       SERVICE    BY    PUBLICATION,    ETC.       703 


the  place  and  address  specified  in  the  order^ —  or,  if  several 
dan^  were  served,  say]y  sets  of  copies  of  the  sum- 

,  complaint,  and  order  for  publication,  copies  of  which  are 
>  annexed,  each  contained  in  a  securely-closed  and  duly  post- 
wrrapper,  respectively  directed  to  the  several  defendants  here- 
^T  named,  at  the  places  and  addresses  below  stated  [here 
each  defendant  so  served,  with  the  address  used  in  the  order 
n  mailing'\. 

aratJ]  [Signature,'] 

FORM  No.  486. 
Affidavit  of  wrvice  without  the  Stato-^r 

s  of  court  and  cause,] 

ueJ] 

B.,  being  duly  sworn,  says  that  he  is  over  the  age  of  twenty- 
rears  and  resides  at  ,  that  on  the  day  of 
,19     ,  at  [specify  particular  locality  as  in  case  of  per- 

service  within  the  State],  in  the  city  of  ,  in 

ounty  of  ,  and  State  of  ,  he  served  the 

ions  in  this  action  upon  Y.  Z.,  one  of  the  defendants  named 
in,  by  delivering  to  and  leaving  with  said  Y.  Z.  a  copy  of 
jummons  together  with  a  copy  of  the  complaint  in  this  action 
L  copy  of  the  order®*  for  the  service  of  said  summons  granted 
T.  Justice  J.  K.,  dated  ,  19      ;  that  the  copy  of  said 

ions  so  delivered  to  and  left  with  Y.  Z.  had  a  notice  there- 
appended  of  which  a  copy  is  hereunto  annexed  marked  "A." 
ponent  further  says  that  he  knew  the  person  so  served  to  be 

mentioned  and  described  in  said  summons  as  a  defendant  in 
iction. 

urat.]  [Signature.^] 


[ailing  addressed  to  a  different 
from  that  directed  in  the  order, 
atal  to  the  judgment.    Smith  t;. 

69  N.  Y.  600. 

official  certificate  of  the  sheriff 
ther  State  is  not  sufficient  proof 
;h  service;  his  affidavit  should 
>sented.  MorreH  v.  KimbaU,  4 
Pr.  352. 

^  notes  to  Form  369,  affidavit 
^sonal  service  within  the  State. 


98  Service  is  ineffective  unless  a 
copy  of  the  order  is  also  delivered. 
Ludden  v,  Degener,  14  App.  Lfiv.  397, 
43  N.  Y.  Supp.  908. 

»The  official  certificate  of  the 
sheriff  of  another  State  does  not 
establish  such  service;  his  affidavit, 
properly  certified,  must  be  presented. 
Morrell  v,  Kimball,  4  Abb.  Pr.  352. 
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ARTICUS  V, 

[Til*  ]>dw«r  f»f  ill*  oonrt  tu^d  Ibe  pimfriicc  nre  itated 

rOMMS. 
427,  AIQdAYft  to  cpbtAin  exAiiiisatioii  ffin{|ant4 

comjitntntf    to    cnabb    iitnititiff  to  set  £l 

to  liriug  in  utlMls  as  cuddeml*  4X9*  Ana/iluir  k 
nuts.  tiff  to  I 

4t$*  Atifvth«r  Form  —  to  tnaUc  pUin^  m^ivU  tit 

tiir    to    irAmc    coTtitiUlnt    and  pulnion 

tuutie    ©orrtctJy    unknowii    de- 

FOEM  No.  427. 
Affidiirit  to  obtiin  ejtimiisiti0D  of  defeodtot*  before  s 
enatlt  pl«tt)Ufi  to  bfing  In  otben  ia  co-iI 

ITltle  of  court  and  aelioru} 

A.  B.,  Wmg  duly  Bworn,  bmjui 

L  Tliat  tie  h  the  [plaintiff  aLove-iMmed.'] 

IL  That  tins  actiou  was  eonmienced  [/j^nc 
the  cavse,  for  insiance,  thyM'\  hy  Ih®  semoc  i 
ciefemlaiit  Y,  Z.,  cm  the  day  of 

1  The  cLxmntnntiim  cnntic^t  b«  had  udUI  the  action 
prior  to  art  ion  Urouirht*  the  testimony  c»f  an  exp<*pt*cl 
to  p^rprliiiite  t antimony.  See  Matter  of  Tweed i*  Tr»d 
I2fl»  84  N.  V.  *S«pj*.  rtS7»  35  Ch%  Pro.  Rep.  6;  Miitt«f  s 
Div.  )15,  Hit  N.  V,  Swpp.  895;  Mutter  of  8choelli>r,  74  j 
Hiiijp.  ^'*J  Mrtttrr  of  Atithotij.  42  App.  Dir.  06.  5«  ] 
n**n  p.  534,  titpra^  on  sanio  ttubj^et.  Matter  of  Weil^  I2i  , 
Bupp.  J3:^«  He«nj«  to  hav«  been  overru$«d  hT  the  J4tM 
of  Si^lH>plI<?r,  Hutch  and  O^Brien,  JJ.,  dUftentin^,  <soj 
ex|Hwt(Nl  party,  and  a  p^rwn  hjirinf  the  dedire<l  Infori 
peJl(*d  to  BubEnii  to  an  e.^ajnifiation  for  ili«  purprnie  i 
of  the  per  Mm  npainst  whotn  tiliilntiiT'ft  eattse  of  action 

It  wan  fftntpd  in  MMHer  of  Antliony,  miftm,  that  "^  i 
mitftt  be  dolinitply  imd  tjot  tf\ntatjve]y  named  ra  tlie 
tnuat  «I*w  Ih*  mnM  Ut  apppJir  that  the  wfiplii'nnt  hn^  m 
«u^h  ^pccifle  person/'  While  this  case  has  boea  sertrd 
BchoeliiT,  svftro),   \U   authority  haa  not  b^^ii  ovetU 


2  See  puije  ^^14  nf  thi%  TO?iirne  as  to  reasons.      7. 

examination    lie  fore    eommencing    ae-  Div*  47  ♦  40 

tion,  Orpen,   74    Apj 

i  rf   not   made   by   plaintiffi   state  Supp,  475* 
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Lint  has  been  served,  nor  has  service  of  a  copy  been  de- 
cL 

That  the  names  and  residences  of  all  the  [present]  par- 
this  action  [t/  any  are  unknown,  add^y  so  far  as  their  names 
dences  can  be  ascertained,*  and  the  facts  as  to  whether  they 
ppeared  by  attorney  or  otherwise,  or  not,  are  as  follows : 
iNTiFFs  (appearing  by  Q.  R.,  of  ,  their  attorney, 

address  is  ) :  A.  B.,  of  No.  , 

in  the  city  of  ,  county  of  ,  and  State  of 

;  C.  D.,  of  the  town  of  ,  coimty  of  ,  and 

>f 

ENDANTs:  W.  X.,  of  [e/c,  as  above]  j  has  appeared  by  S. 
,  his  attorney,  whose  office  address  is  ; 

,  of  No.  [etc.,  as  above] y  has  appeared  in  person;  Y.  Z.,  of 
tc,  as  above]  y  has  not  appeared. 

,  if  very  numerous,  may  more  conveniently  annex  and  refer 
bidar  schedule.] 

That  this  action  is  brought  [here  state  the  nature  of  the 
and  the  substance  of  the  judgment  demanded  therein]. 

If  a  resident  of  the  State  is  to  be  required  to  attend  in 
r  county  than  that  of  his  residence]  That  the  said  [nams 
mdant]j  whose  examination  is  desired  in  county^ 

office  for  the  regular  transaction  of  business  in  person  an 
,  street,  in  the  town  of  ,  and  said 

5 

%  nonresident,  and  leave  is  desired  to  serve  him  in  any  other 
than  that  where  the  order  is  to  require  him  to  attend  for 

lation,  state  the  reason.] 
where  defendant  is  a  corporation]    That   the    defendant 

examination  is  required  is  a  corporation,  having  its  office 
.     That  the  names  of  the  officers    [or,  directors] 

e,  that  in  applications  after  action  commenced  to  join  other  defend- 
ley  mufit  be  definitelj^  identified  by  description  (though  tentatively 
i>y  a  fictitious  name  m  the  summons),  and  that  it  must  appear  that 
of  action  exists  against  the  individual  who  fits  the  description.  See 
V.  Lamb,  6  App.  Div.  47,  40  N.  Y.  Supp.  65. 


be  address  of  any  party  is  not  Hazard,  65  Hun,  612,  20  N.  Y.  Supp. 

show  ineffectual  inquiry  made  508. 

rtain    it.      See    Mmmons    v.  5  Code  Civ.  Pro.,  §  886. 

45 
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thereof,  wboee  teetimonT  ts  material  ebcI  ii< 
in  the  prodecutioQ  of  hid  citBey  are  [tiammg 
deuces^  } 

VL  That  depOBent  does  not  know  the  na 

\  defaxidantB  dimtgnati^  in  the  mimmoBi  as  i 

arcl  Koe  fand  is  not  abl^  to  frame  his  comp 

11  Qaoesiary  for  birn,  id  ordrr  to  ubtain  know 

<  [and  of  the  facta  neoesaary  to  frame  his  comp 

havc<  an  ordur  to  examine  the  defendants  i 

be  can  obtain  from  them  the  infannatton  b 

pom  afore^aid.^ 

[Or,  where  plaintiff  dtmres  to  join  otht 
That  the  plaintiff  intends  to  make  other  pe 
ant  to  said  action  as  soon  as  their  names 
plaintiff  does  not  know  the  names  of  the  ai 
the  teMimony  of  tbe  defendant  [nnfM]  is  m 
to  enable  plaintiff  to  aacertain  said  nam^ 
ing  r€asonS\ 

VTL  [Jfay  add  oiher  facts  to  show  a  eas 
Civ.  Pro.,  |§  870,  871.*'*] 

[  //  i7  i$  neeeBmry  to  examine'  or  impeet  ti 
ate  hooks  and  papers,  they  should  be  specifiec 
the  reasons  for  the  necemiiy^  and  a  diredioi 
in  the  orrfer,**] 

VTII,  That  no  previous  application  for  es 
Z.  has  been  made  herein  [except,  efr.*^] 

«K.  Y.  Code  Cir    Pro.p  f  872.  ftu*  lo  fSt^f^re  i 

tlrorrjgc'*  eixiifrimation  of   oflleers   and  to  exprcfi*  nt 

director*^    &erviiiit*,    ug^i'Dts.    or    cm*  lion    upon    1 

pluvti^a  of  ii  eorporationt     Kekhiniuu  Brisbane  t\  '. 
f«  knnlmttiin  C^.p  20  Hiiti,  433.  i>  As  titi  ir 

f  In    ^uch  cii»e   tlie   alliilAvit  muat  of  tb^  ^vitne^ 

itat«   tlio  name  of  the   olticer   or  41-  |>onitiiiii*i  hi 

Twtof  of  Auch  wrjH*rfttion  whoa©  l«s-  fronif»vHptl  iir 

(irantiT    in    mutetial    and    ne^seiwtiilj*  nmimitinn   -' 

WUViinw  r.  W.  l\  Tel.  Co.,  47  N.  Y,  Ch-.  Pro., 

Supr.  a.  380,  te«i  the  p. 

»8r«  Chapter  on  Pleadtno  (or  the  t4*r  of  Sj^tm 

ruJei  ttud  other  form  a  «a  to  exuiniiia-  N.  Y*  Stipp 
tion  to  enable  to  plprid.  12  See  p,   ! 

oSu^li  fin  etpplirttiion  wna  nusUined  graph  84^  &11 
in  Bflfts  r.  Psiin,  24  N.  Y.  Supp.  ^a^* 
54  St.  Rep.  iO. 
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[Where  stay  is  desired  state  (if  not  already  stated)  con- 
)f  catise,  and  add  affidavit  of  merits  as  in  Form  No.  52, 
170.] 

If  sanction  for  less  than  five  or  more  than  twenty  days* 
before  the  date  of  examination  is  desired,  state  special  cir- 
ices  making  such  time  of  service  necessary. 
af.]  [Signature.'] 

FORM  No.  428. 

form,  to  enable  plaintiff  to  frame  complaint  and  name  correctly 
lown  defendants,  in  action  to  prevent  perversion  of  trust  funds,  and 
it  aside  corporate  election.i8 

in  last  Form,  substituting  for  paragraphs  IV  and  VI  as 

••] 

That  the  W.  M.  L.  I.  Co.  is,  and  has  heen  for  many  years, 
ration  created  under  the  laws  of  this  State,  authorizing  the 
I  of  life  insurance  companies.  That  deponent,  on  the 
)f  >  19     J  took  from  said  company  its  policy  of 

ce  for  the  sum  of  dollars  [stating,  shortly,  terms 

:?/],  which  policy  was  issued  in  consideration  of 

then  paid  said  company  hy  defendant. 

said  company  is  required  by  law  and  by  said  contracts  to 
vested  in  securities  directed  by  the  statute  a  certain  sum 
he  reserve  on  said  policjes  [specifying  nature  of  reserve 

the  plaintiff  is  ignorant  of  the  amount  of  this  reserve 
here  followed  allegations  of  due  investment  of  lawful  re- 

the  N.  J.  M.  L.  I.  Co.  is  a  corporation  created  under 
vvs  of  the  State  of  Xew  Jersey  for  the  insurance 
s.  That  said  last-named  company  and  divers  of  its 
and  directors,  to  deponent  unlaiown,  have  con- 
with  divers  of  the  officers  and  directors  of  said 
mt  W.  M.  L.  I.  Co.,  to  obtain  possession  of  the  as- 
said  last-named  company,  and  so  obtain  the  reserve  fund 
trust  by  said  W.  Co.  for  its  policy-holders.  That  in  pur- 
of  such  conspiracy  the  president  and  secretary  and  sev- 
tbe  trustees  of  said  W.  Co.  have  resipnned  their  o^ooa,  and 
endant  D.  J.  N*.,  and  the  defendant  F.  J.  M.,  have  been 
pref?ident  and  secretary  in  their  places,  persons  connected 
id  IsT.  J.  Co. ;  that  deponent  does  not  know  the  names  of 

Sustained  by  Glenney  v.  Stedwell,  1  Abb.  N.  C.  327,  64  N.  Y.  120. 
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the  tmateee  who  tuire  restgned  or  those  elecl 
fii^poticot  i&  informi.^  thut  siu!li  diiiugi-  vmm  i 
porebiiac*  of  the  sttK^k  of  said  W,  CV  by  saj 
pefflon  actiiif^  on  it^*  Wlialf,  for  the  frtttitjii^ 
inj;  the  truuttfcr  of  snid  resiTVo  fund  tiiid  , 
•aid  X.  J.  Co.p  90  that  the  latter-named  co 
the  same  from  this  Sutc*  and  dcrprivc  the 
W*  Co,  of  nil  iiiti*reH  iher*  In,  Ut  their  cr 
damage*  of  the  plaint  iff.  That  the  di*fi*i 
ident  of  gaid  X,  J.  Co,,  aofl  knows  all  liit 
traDsaetions  [Arre  followed  alkfjntions  of  n 
vitin/j  ittni»fer  of  policlfs,  whieh  (hponeni  i 
That  dt'ponrnl  is  not  able  to  frame  hb 
not  know  tlie  nftmes  of  the  necei?!?anr  defei 
ni*ceHj^iiry  for  him,  in  order  to  obtaiti  kno¥ 
and  of  the  facts  necessary  to  frame  hie  com 
have  an  or<lt^r  to  examine  tJie  deffudantd  [n 
obtain  from  them  the  information  neceBsarv 
iaid« 

VI.  That  deponent  has  commeneid  this 
m  well  on  his  own  behalf  as  on  that  of  all  otl 
ilarly  f^ituatcd  vvith  him,  ugniuiit  said  [nm 
of  setting  anicle  the  election  of  said  N.  and 
pose  of  restraiiiinE?  all  officers  of  the  W,  C^,  i 
of  the  re.*en'*^  fund  of  ^nid  companr,  and  1 
CV  and  it^  agents  from  rerrivin^r  anv  of  sai 
therewith  in  any  way^  and  for  other  relief. 

FOBM  ITo.  429, 

Afl^tiif  fUtm,  to  briag  in  new  to-delen^Aats  m^i 
actioa  to  Mt  aiide  txpulsioa  ffoai  itoe 

[.4s  in  la.%i  Farm  but  one^  subsliiuUng  ft 
VI  as  follows:} 

TV.  This  action  is  Urotiglit  by  plaintiff  i 
Stock  E:ich^ge»  an  nii incorporated  asaocsat 
tdent^  upon  a  cause  of  action  agaim^t  all  of 
E3£change,  under  §  191  £>  of  the  Code  of  C 
tain  a  judgment  that  a  reaolntion  passod  at 
eming  committee  of  the  said  New  York  I 
hgBl  and  void,  and  to  restrain  the  said  Sto^ 
forcing  the  nnme  or  from  depriving  the  plni 

14  Suitain«d  bf  HutcMu^fi  1^*  Liwrenoe 
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^change,  which  they  claim  to  do,  which  seat  is  of  the  value 
less  than  dollars,  and  from  interfering  with  hia  TightB 

isacting  business  in  the  said  Exchange,  and  also  for  the 
e  of  restraining,  by  injunction  and  final  decree,  thosp  inrm- 
f  the  said  governing  committee,  who  voted  for  the  said 
ion,  from  interfering  with  the  plaintiff's  rights  as  a  mem- 
the  said  Stock  Exchange,  and  to  obtain  damages  against 
or  such  wrongful  proceeding  against  him. 

That  the  plaintiff  intends  to  make  other  persons  parties 
ant  to  said  action  as  soon  as  their  names  are  asc<?rtaiiied 
followed  allegations  of  receipt  by  plaintiff,  from  the  secre- 
^  the  Exchange,  of  notice  to  appear  and  answer  charges  ac- 
nying  the  notice,  that  the  constitution  of  the  Exchaurje  pro- 
hat  a  vote  of  two-thirds  of  the  governing  committee  prtzsent 
xpel  any  member  of  the  Exchange  upon  conviction  of  oh- 
raud;  the  appearance  of  plaintiff  before  the  commilfee,  and 
of  charges,  and  claim  to  have  opportunity  to  refute  them; 
ssage,  at  a  subsequent  meeting,  of  resolution  of  exphn^ion, 
ental  of  further  knowledge  of  proceedings  at  the  alleged 

It  was  also  alleged  on  information  and  belief,  that  wit- 
were  examined  without  notice  or  opportunity  for  phiijdiff 
de  them;  that  tJie  members  voting  for  expulsion  did  not 
ute  iwo-thirds  of  said  governing  committee;  that  the  de- 
it  L.  was  present  throughout  the  alleged  trial;  and  aU  these 
s  are  peculiarly  within  his  hnoivledge,  but  deponent  ivaa 
nt  of  them;  and  continued  thiLs:"] 

)rder  to  enable  plaintiff  to  frame  his  complaint,  it  is  neces* 
nd  material  for  him  to  take  the  testimony  of  the  said  de- 
it  L.  upon  the  matters  aforesaid,  in  respect  to  all  the  oe- 
ces  of  said  alleged  trial,  and  as  to  the  records  and  inin- 
ereof,  recorded  by  said  governing  committee,  and  especially 
)rm  himself  of  evidence  taken  by  said  governing  coinmit- 
ler  than  deponent's  own  statement  before  them,  wlinr  wit- 
were  examined,  what  reports  or  other  communications,  if 
vere  received,  and  what  members  of  said  commitN-e  were 
t  at  Ae  said  alleged  trial  when  the  said  vote  of  expulsion  was 
respectively:  wlilcli  and  how  many  of  said  member<^  voted 
or  of  the  said  resolution,  and  what,  if  any,  other  votes  or 
tions  were  passed  upon  said  alleged  trial  That  the  cliaTges 
ferred  against  plaintiff  were  in  number,  containing 

te  specifications.     That,  as  plaintiff  is  informed   nnd  be- 

upon  certain  of  said  charges  the  members  of  said  oom- 
I  present,  or  a  majority  thereof,  voted  that  they  were  sua- 
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taiDed,  but  upon  oUiers  thej  voted  tlitt  tli< 
but  ))liiiuri6f  is  igUQrant  wbicb  of  said  cJi 
to  be  suaUiitiiHl«  and  upon  wlueb  tbo  rmol 
ifl  said  to  hav€f  been  baied,  and  it  is  mate 
him,  in  order  to  frame  bis  eomplaiEb  be 
tion  of  gaid  dcfctidam  L.,  to  ascertain  whi 
w^re  00  daimod  to  liavo  been  sustnined  an< 

That  bofore  eonnueneing  this  aetioD,  pi 
gcyveraing  eommittee  for  information  in  ; 
afon'^aid,  for  a  oopy  of  the  procec*dings  ijp0 
and  for  all  evidf^nee  thai  was  taken  aj^in 
aenee,  but  that  the  e^ame  was  refused  {hei 
thai  ike  ffovfminf^  ernnmitiee  accepted  the 
jtrejudged  the  case,  and  decided  rvilhoui 
nwny ;  and  thai  a  motion  had  been  mad£  ia 
form  him  of  and  *jive  htm  opporlwtitjf  to 
the  mtne  tra8  overrfded,1 

That  plaintiff  intends  to  make  all  the 
^Tcminj^  comrnitu^e,  wlm  voted  for  his  c 
piirfie!^  to  this  aotion^  and  demands  judgr 

VI L  That  deponent  h  ad%nsed  by  his  < 
Heveftj  thiit  ho  has  a  gooil  cause  of  actioi 
nil  tlie  said  members  of  said  go%"eriiing 
hid  expulsion  as  aforesaid,  and  desirea  an 
said    persons   parties  to  rhis   action,   an<l 
against*  them  for  damages  a*  soon  as  he  car 

VTII.  That  the  facts  as  to  all  of  the 
peculiarly  witliin  the  knowledge  of  the  def« 
deposition  and  testimony  of  said  defendan 
tm  aforesaid  is  mnterinl  and  necessary  for 
cution  of  said  action. 

TX.  That  the  said  denosiHnn  and  tc«tt 
fendant  is  material  and  necessary  for  depc 
fniine  his  complaint  herein,  and  tliat  with< 
able  to  frame  his  complaint 

That  deponent  does  not^  as  aforesaid,  fa 
tain   necessary  parties  defendant  to  this 
deposition  and  testimony  of  the  defendan 
material  and  necessary  for  deponent  to  enah 
said  names  so  that  he  may  bring  in  said  p 

X.   [As  in  Form  427,  fromr  paragmph  V 
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ARTICLE  VI. 

[SNDiNG    Summons;    and   Beinginq   in   Unknown    ob 
Additional  Defendants.^* 

this  connection  we  shall  consider  merely  the  cases  where  a  plaintiff, 
commencing  an  action,  seeks  to  bring  in  third  persons  as  defendants 
Lition  to  those  originally  made  defendants,  as  distinguished  from  the 
in  which  he  seeks  a  mere  substitution  of  a  third  person  who  has  sue- 
to  the  interest  of  an  original  defendant,  and  in  distinction  to  tne 
where  a  defendant  seeks  to  compel  the  bringing  in  of  a  third  person 
1  will  be  considered  in  a  later  chapter),  and  cases  where  a  third  person 
isLve  to  come  in,  which  will  also  be  considered  later  on. 
importance  of  the  distinction  is  in  this,  that  where  plaintiff  brings 
bird  person  as  an  additional  defendant,  the  jurisdiction  depends  upon 
sue  and  service  of  a  summons  upon  him  in  the  same  manner  as  in 
incing  an   action,   except   that  the   summons    is   supplemental   to   the 
already  commenced,  and  of  which  it  is  a  branch,  while  in  the  other 
\  of  cases  here  referred  to,  the  jurisdiction  is  sustainable  by  the  power 
court  to  proceed  without  process  against  a  third  person  who  acquires 
erest  in  the  subject  of  litigation  pending  the  action,  or  seeks  to  inter- 
n  his  own  application.    In  neither  of  these  cases  is  any  process  necessary 
there  is  in  substance  a  new  or  supplemental  complaint, 
will  be  seen  below,  an  application  to  bring  in  a  third  person  as  an 
:>nal  defendant  may  be  coupled  with  an  application  for  other  changes  ot 
9  and  for  leave  to  amend,  or  to  plead,  by  way  of  supplemental  com- 
,  facts  occurring  after  action  brought.] 


ZSDINQ  SUMMONS. — IN  GENERAL. 

ithout  leave, 
ave. 

>wer  of  court, 
xle. 

oniptness. 
>tice. 

bat  defects  amendable  —  In  gen- 
eral, 
actioe. 

MENDING,    ETC.,    IN    RESPECT    TO 
PARTIES. 

►wer  of  the  court. 

le  practice  —  Leave  and  notice. 

kanging  names. 


12.  —  corporations,  etc. 

13.  — representative  names. 

14.  Originally  omitted  party. 

15.  One  becoming  •  proper  party  pend- 

ing the  action. 

16.  Effect  of  bringing  in. 

III.  Amendments  as  to  service. 

17.  Defects  in  service. 

18.  — in  copy  served. 

1^.  —  in  proof  of  service. 


Forms. 

(430)  Stipulation      consenting 
change  of  parties. 


to 


ie  Article  V,  Amendments,  p.  20,  of  this  volume,  on  the  general  power 
court  to  allow  amendments. 
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liSU  AHUIftvit     to     oUUln     ofdrr 

'm    tiimiiitiiii»,    ur    lo    tfitna* 
mcin*  mud  t.'ompittinU 
i43tl   KuUov    ^»f    innikTii    for    ord#r 

tnoiui  and  complAint, 


(434) 


AflU 
mi 

hi 

a 
1436)  Oi-i 
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L    AMENDING   &UMMOHa.^IK    i 

1.  Withoul  have.l — Fndc^r  the  Xcw  Y< 
tlio  aunmioiis  is  in  form  a  notice  issued  l>v 
lUe  court  c^r  clerk,  tlie  attorney  may  of  cour: 
before  he  hm  actiuilly  issirhI  it;  tlmt  is  to  s 
Mrvcd  or  filed >  or  any  application  to  the  e^>ui 
it,  or  delivery  made  to  an  offieer^  with  the  efl 
of  litnitjitions  or  otherwise  to  efft-ot  actunl  ' 
iction. 

In  contemplation  of  law  snch  an  alterati 
not  tin  ninendmant,  bnt  only  a  correction  c 
tc*ndetl  BtimmoDB. 

A  process-server,  to  whom  a  simimons  hi 
vice,  has  not  power  thus  to  alter  it  ;^**  hut 
implied  authority  to  make  any  euch  correct 
might" 

2.  Leave.J  — Affer  summons  has  onee  be 
larly  be  amended  only  by  leave  of  court*'* 
peaching  the  ralidity  of  an  amendment  ma 
mot  appear  to  have  been  misled,  btit  rests  i 
objection,  notwithstandini^  having  had  full 
process  should  have  expressed,  the  court 
amendment  to  be  made  to  meet  a  motion  f( 
leflTe.** 


ti  Mo  Ad  A  m*  .r,  in  Commiwionert  of  Charities*  H 
B^U,  Sept.  24,  ISRl    f setting  aside  summon ■  becftus 

17  Dictum  in  same  caac* 

i8!Uap**  r.  Brown,  14  Ahb,  N.  C  04;  K,  Y.  C 
j*jirii  graph  I0»  post;  5fcCf«n*  r.  Maul  ton,  3  Bandf 
mnna  is  not  plendinir.  but  fl  hen  JHSvrcd  U  process  I  ; 
200:  din  Re  v.  Dun  hum.  I  Pntuf!'.  572;  Rtiit«^]l  r.  Hpe 

i^S^atn  r.  Sears,  0  Civ.  Pro.  Rpjv.  r  Browne)  43! 
of  the  onuftftion  to  write  on  the  eopy  of  a  eumnioa* 


JURISDICTION. VI.      AMENDING    SUMMONS.  713 

e  objection  that  an  amendment  has  been  made  without  leave 
lived  by  not  returning  the  paper  when  served  or  making 
pt  objection."® 

Power  of  Court.']  —  The  power  of  the  court  in  respect  to  al- 
^  amendment  is  as  broad  as  the  requirements  of  justice;^* 
the  restrictions  imposed  upon  its  exercise  in  practice  are 
Y  those  necessary  to  discourage  careless  practice,  and  pre- 
the  useless  vexation  of  defendants.^ 

Mode.]  —  If  the  defect  is  in  the  original  summons,  that  is 
Yy  in  the  paper  filed  or  to  be  filed  as  forming  part  of  the 
1,  the  application  should  be  for  leave  to  amend  the  summons 
file  and  serve  an  amended  summons.     If  the  defect  be  merely 

lion  was  for  divorce.     Andrews,  J.,  weU  said :     "  Upon  familiar  prin* 

sections  723  and  1774  [N.  Y.  Code  Civ.  Pro.]  must  be  read  together, 

f  possible,  effect  must  be  given  to  all  the  provisions  of  both,  and  it 

to  me  that  the  provision  of  the  latter,  that  judgment  shall  not  be 

^d  unless  the  copy  summons  served  contains  certain  words  upon   its 

s  not  necessarily  inconsistent  with  those  of  the  former,  which  confer 

lie  eourt  a  general  power  to  amend  process.    Upon  the  evidence  before 

must  hold  that  the  words  '  action  for  a  divorce '  were  written  upon 

:^e  of  the  original  summons  in  this  action,  and  that,  through  inadver- 

such  words  did  not  appear  upon  the  face  of  the  copy  served^  and  that 

>tion  for  leave  to  now  serve  a  copy  containing  those  words  should  be 

d  on  payment  of  $10  costs"). 

apes  V.  Brown,  14  Abb.  N.  G.  04   (holding  that  retaining  the  amended 

>n.H  a  week  precluded  objection). 

davenport  r.  Russell,  2  Code  Rep.   82    (an  amended  summons   served 

t  leave  and  before  answer,  to  cure  an  informality,  was  sustained  where 

Knt  was  not  prejudiced). 

ie  the  statute  of  amendments.    The  New  York  statute  is  N.  Y.  Code 

ro.,  i  723. 

uiiels,  J.,  well  said  in  Getty  r.  Spaulding,  3  Supm.  Ct.   (T.  &  C.)   174 

B.  c,  1  Hun,  115,  aff'd,  68  N.  Y.  636) :  "This  authority  to  supply 
ission  in  any  pro<»eeding,  and  to  insert  other  allegations  material  to 
»e,  is  as  broad  as  the  nature  of  any  mistake  or  omission  may  require 
ir  correction.  It  is  qfualified  by  no  restriction  beyond  the  requirements 
b  must  be  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
Subject  to  these  considerations,  the  court  is  endowed  with  complete 
of  action." 

ar  as  this  ease  holds  that  the  court  have  not  the  same  power  on  the 
s  on  special  motion,  it  is  superseded  by  N.  Y.  Code  Civ.  Pro.,  ft  723, 
gives  the  power  "  upon  the  trial  or  at  any  other  stage  of  the  action 
or  after  judgment." 

Joyne  v.  Prentis,  47  Mich.  124,  10  N.  W.  Rep.  136,  where  two  writs 
imons  were  simultaneously  issued  in  the  same  case  by  the  same  clerk, 
in  name  of  different  judges,  held,  that  the  plaintiff  in  error,  in  a 
that  exhibited  them  only  as  allied  proceedings  in  one  case,  could  not 
that  they  began  two  distinct  suits,  if  only  one  was  practically  insti- 

And  the  defect  in  procedure  is  within  the  statute  of  amendments. 
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in  an  incorrect  copy,  delivered  to  tlie  defe 
to  make  Berries  of  m  correct  suninions,  the 
tiryp  will  be  for  letra  to  serve  a  correct  copj. 

After  jtidginent,  whon  the  purpoSie  of 
aecoitiplifthed,  amendments  are  made  dirc^ 
lintnmonn  be  amended.    Any  amendment  whi 
the  flttmmoDS  to  accomplish  its  ptirpo«e,  ie  mi 
10  file  and  senre  an  amended  summonfi. 

5.  PromplfiBSs.^  —  Delay  to  ask  lea^^e  to 
Barily  fatal,  but  terms  ahould  bo  imposed  if 
tbs  defendant  from  being  prejudiced  by  the 

6,  NQtice,}  —  In  theory,  a  defendant  whc 
titled  to  notice  of  motion  to  amend  the  siiii 
nnt  who  has  lK*en  serred  and  has  not  appear 
againnt  by  an  amended  snmmona  not  served 
of  the  afucndnifiit  wai  to  cbargo  or  affect  bin: 
original  ^iimmonft. 

In  practice,  the  question  whether  the  am 
can  affect  any  BuH^tgntinl  rights  is  consiile: 
ment  allowed  without  notice  cannot  general 
ime  who  was  not  actually  or  presumptively  pi 
inj?  notice.*®  Hence  formal  amendments,  n 
fieieney  or  effect  of  the  sunnmous  or  process 
party,  are  often  allowed  without  notice  to  sue 

t.  What  defects  amendable. —  Tn  gen&raL 
name  any  court  in  the  summon?  is  fatal  to 
upon  the  service  of  it^  (nnlejis  it  can  be  si 

SSMcKlwfvin  r.  Corning*  12  AltU.  Vr.  in,  HeiM^  d 
ttdmini?*ttntrtrs,  had  paki  o%'pr  tbi»  srnmter  pnrt  of  t 
»yprKif.)tig  tlie  cbim  bflrT(*d  by  &tiitiit€»  plaintiff  was 
ftf  If^tkve  to  amend  tummon*  aft  or  two  years*  delaj 
Atipufnto  not  to  <*olWt  in  tlie  ftotiaii  \noT»  thjan  rema 

2*  llpwitt  r,  lloweU,  S  lidw.  Pr.  ^n,  347;  dwium, 

^S;ee  parfl<rrapb»  8  and    10    ihelow).     Farmer** 
p  Ch\  Pro.  Re|K  212. 

2<i  Ritrvpswnt  r.  WeiU  167  N.  Y.  421  fan  f^  |wiri 
name  npWId.  wjide  ajrain^t  a  d^f^ndant  In  d^fmiH,  ^ 
in  an  ai^tinn  io  forpelo.**e  a  mortgaga  upon  property  o 

IT  Ward  r  Rtringliem,  1  Code  Rep.  lli^  neave  \ 
cimtftod  in  (>oni  Rumnions  and  complAint  dented). 

Jnine.4  r.  Ktrkpa trick,  5  How.  Pr.  241  rmotion  tc 
irregulartt^  granted,  with  ]«aye  to  amend  summo 
anew). 
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e  complaint  duly  served,  so  that  defendant  cannot  complain 
iing  misled^) ;  and  amendment,  if  allowable  at  all,  must  be 
^rving  an  amended  summons.^  A  mere  omission  to  name 
county  of  trial  when  the  court  is  named,  is  amendable.^ 
ridment  in  names  of  parties  is  considered  in  detail  below. 
Tors  in  omitting  to  state  the  place  of  filing  in  the  complaint, 
referring  to  the  summons  as  annexed  when  it  is  not,'*  or  in 
(Ct  to  the  time  to  answer,^  the  amount  demanded,^  the  name 
tomey  subscribed,"  etc.,  are  also  amendable, 
ich  detects  may  be  disregarded  after  judgment?*  even  when 
ed  upon  defendant's  default** 

Practice.']  —  The  application  is  made  to  the  court,  not  to  a 
s,  and  on  affidavit  and  on  the  original  summons,  usually  in- 
ng  also  the  subsequent  proceedings,  if  any,  especially  if  de- 
to  amend  them.  The  moving  papers  are  entitled  in  the 
»,^  even  though  a  party  named  in  the  title  be  dead,  in  which 
the  effect  of  the  order  amending  initiates  the  change  of  title 
bsequent  proceedings. 

motion  to  set  aside  a  summons  may  be  met  by  a  counter- 
3n  to  amend  it,  or  for  leave,  nunc  pro  tunc,  so  as  to  sustain 
mended  summons  served  without  leave,  and  such  relief  may 
•anted  without  a  cross-motion,  on  the  hearing  of  a  motion  to 
side,  if  the  facts  are  all  before  the  court,  and  defendant  is  not 
idiced  by  having  no  notice  of  the  request  for  leave  to  amend. 

Valker   v.   Hubbard,   4   How.   Pr.    154    (motion   to   set   aside   summons 

ed,  with  leave  to  amend,  where  title  of  cause  in  complaint  sufficiently 

i  the  court). 

fames  t*.  Kirkpatrick,  5  How.  Pr.  241. 

Vallace  v.  Dimmick,  24  Hun,  635;  Thomson  t>,  Tilden,  24  Misc.  513,  53 

Supp.  920. 
Foster  r.  Wood,  1  Abb.  Pr.    (N.  "S.)    150,  30  How.  Pr.  284;   Keeler  f. 
,  3  Code  Rep.  183. 

iVhere   the   summons   erroneously   specifies   the   time   within   which    an 
»r  must  be  served,  the  error  is  not  jurisdictional,  but  a  mere  irregu- 
',  and  amendable.     Gribbon  r.  Freel,  93  N.  Y.  93. 
3eane  v.  O'Brien,  13  Abb.  Pr.  11. 

lull  V.  Canandaigua  El.  L.  Co.,  55  App.  Div.  419,  66  N.  Y.  Supp.  865. 
e  V.  Slocum,  1  Code  Rep.  105;  s.  c,  as  Weir  r.  Slocum,  3  How.  Pr.  397; 
er  f.   Smith,  2   Bosw.  673.     So  as  to  omission  to  add  office  or  post 

address.     Wiggins  v.  Richmond,  58  How.  Pr.  376. 

also,  of  clerk's  signature.    Austin  v.  Lamar  Fire  Ins.  Co.,  108  Mass.  338. 
»^.  Y.  Code  Civ.  Pro.,  {|  721. 
?ull  r.  Canandaigua  El.  L.  Co.,  supra, 

3ut  entitling  the  papers  as  a  petition  "  in  the  matter  of,"  etc.,  does  not 
.e  if  it  has  not  misled.    Matter  of  Gannon,  N.  Y.  Daily  Reg.,  July  30, 
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9,  Poa^r  of  ihr  courL] — Tfi 
any  persons  neeeasary  to  a  com| 

veriv  huts  bci?n  pcMmactcd  in  ihs*  Ndw  Yiirl 
]nm««r  h  a  part  of  the  general  power  of  attieisd 
of  jygtice-*" 

10.  The  pmciice: — leave  and  notice.^ — I 
\mku  once  cornininK*tiI,  tlii*re  can  be  no  ctac 
tlic^  record  without  an  amendment  of  the  sum 
mental  sniniii^>iitf;  and  both  of  thi^se  require 
i»  the  pnieritM'  to  make  aniendmt^iits,  brlngin; 
l>ftrtie!i»  without  notice;**  not  becauae  in   tli 

'  when  titiendment  is  mfi'^      "    ■  anv  p 
I-  .ui*e,  lulled  th*n*e  be  Bin  i  objr< 

meiit,  it  might  be  allowed  insfanier  to  defeat 

a»Tli»  cimpter  on  Pahttes  in  lb*  st'cond  volume  c 
qtifvticin  of  im  powijr  of  the  ccniit  t<^  jnin,  nr  strik-.'  oi 
of  fithi't  jiliiitilitr,  or  di'fcnclnnt.  or  wfr^MJD  ■  o 

£?o  f»r  JIB  the  jire*<i*nt  treiitment  oi  the  eui  niii 

^rrrir*.  nmi^Hionft*  or  nii^tnkc^^,  in  tlie  s^toclion  q|  pa 
Sft]n««  or  di^iig'nattonfi  of  pifcrtiefl,  mrt  tqiMJdtrid. 

«*N.  V.  Cmic^  Civ.  Pro,,  ft  43-2.  B«t  thb  acction  ii 
rtilc  thui  in  iiclion^  flt  law  th^  ptaintif  may  Pbcmf*e  ht^ 
r.  PnrhPi,  12S  N.  V.  G32|  Bmmberg  v,  S«lommn.  H4  N. 
tcr  oQ  Pah  TIES. 

I^win  r,  Wrffl)t>  31  HtJB»  327  (jrraatifig  molion  to 
to  name  a  joint  obligur  a«  dcltftifant,  wime  ^rmis&inn 

S.  V,  SUte  Milk  Piia  Aaso.  ir.  Retnin^Um  Agf\cn\ 
i  dictum). 

Van  Wyck  r.  Hiir<fy,  4  Abb.  Ct.  App.  D«c,  400,  39 
Abb.   Pr.  4T»    jpurtition). 

ioG^ttv  r.  Siwuldlng,  3  Suptn.  Ct.  *T.  A  C)  JT4;  f 
•fTii.  5ft  N".  Y.  830.  It  wafi  btre  hdd  llmt  the  court  1 
entire  r^castine  of  Ih^  cxim plaint  nnd  demand  of  neliit 
of  art  ion  is  avib^itiintiany  the  »«ni«.  In  tiiifl  ca»H*  1 
dropping  of  part  of  the  plaintiffi,  «nd  the  adding  o; 
thk«  it  wa«  beld,  might  bi*  dOQ«  evfii  tift^r  *  new  trii 
of  «  jndfmrnt  on  thr  ori;?innl  eoni plaint. 

This  dortriue  is  snbjort  to  the  rnution  that  the  theoi 
tlj«  bringinr  ifi  i^  hptd  p roper ^  tnn^  be  one  not  incont 
the  eii«fe  ittlaid  down  on  the  api»c'a1.     Cliirk  i?;  Mackln, 

41  Foltriw«T  r,  L«u*r!ilin.  12  Abb.  Pr,  105.  Sa,  ft9  to  a 
in   uhich  defendant  U  sued.     Southa^  p.  Gleaoon,  4 

43  Sw  Wpil  r,  Msrtin.  24  Hun.  545,  1  Cff .  Pro,  llf?p 
i»  See  pfimizrJiph  A  fofjfx^^}  ;  Thayer  r.  Mend,  S  CcwJe 
Ulifre  (I  pnHy  dt^  fen  thin  t  htis  npppared  in  an  acUun« 

of  an  appHnttion   for  nn  nruendinent  by  addtag  a  se 

Martin,  2  Monthly  L.  Bui.  56. 
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y  complaining  that  he  did  not  have  notice.  Where  the  amend- 
t  is  substantial,  either  by  enlarging  the  cause  of  action  or 
if,  or  bringing  in  new  interests  to  contest  the  action,  so  that 
already  a  party  ought  to  have  a  right  to  challenge  the  pro- 
d  modification  of  the  controversy,  notice  should  be  required ; 
if  the  plaintiff  proceeds  without  notice,  a  party  who  has  been 
ed,  and  who  is  prejudiced,  should,  on  seasonably  objecting, 
5  the  same  opportunity  to  be  heard  that  he  would  have  had,  if 
ce  had  been  given. 

1.  Changing  names.'\ — ^Altho^igh  the  practice  in  New  York 
\  not  permit  striking  out  the  original  party,  either  plaintiff** 
lefendant,**  and  substituting  in  his  place  one  who  ought  to 
?  been  originally  named  instead  (at  least  after  the  defendant 
inally  named  has  been  served),  plaintiff  can  always  correct 

name  or  the  designation  of  a  party,  either  plaintiff*®  or 
^ndant,*''  provided  the  person  intended  is  not  changed.  In 
application  of  this  proviso  close  distinctions  are  involved. 

2.  — corporations,  etc."]  —  A  corporation  is  for  this  purpose 
irded  as  a  distinct  person  from  its  members  and  oflScers.*® 
ice  the  summons  and  complaint  in  an  action  against  a  cor- 
ition,  having  been  served  on  the  corporation  by  delivery  to  a 
>er  officer,  cannot  be  amended  by  substituting  the  name  of  such 
er  as  an  individual  defendant  in  the  place  of  the  corporation, 
nee  versa^  and  upon  the  same  principle  a  summons  naming 

[>avi»  V.  Mayor,  etc.,  of  New  York,  14  N.  Y.  606. 

N.  Y.  State  Monitor  Milk-Pan  Asso.  v.  Remington  Agricultural  Works, 

J,  Y.  22. 

le  English  practice  and  that  in  some  of  the  States  is  more  liberal  in  this 

5Ct. 

Bank  of  Havana  v.  Magee,  20  N.  Y.  355,  7  Abb.  Pr.  134^  allowing  one 
sued  as  a  corporation,  instead  of  as  an  individual  banker,  to  amend. 
*an  V.  Gilbert,  92  Hun,  427,  36  N.  Y.  Supp.  1004  (action  commenced  by 
title  "  Dean,  as  president  of  the  O.  Co.,"  allowed  to  be  amended  to  name 
corporation  properly). 

irmon  r.  Clippert,  58  Mich.  377,  25  N.  W.  Rep.  371  (substituting  Hannah 
John  was  allowed  at  trial.  Not  having  been  actually  made,  and  the 
ment  having  repeated  the  mistake,  evidence  of  the  leave  to  amend  was 
receivable  in  a  collateral  action  in  which  the  judgment  was  in  evidence ) . 
See  authorities  below. 

N.  Y.  State  Monitor  Milk-Pan  Asso.  r.  Remington  Agricultural  Works 
we) ;  Newton  v,  Milleville  Manuf.  Co.,  17  Abb.  Pr.  318,  note. 
Licausi  v.  Ashworth,  78  App.  Div.  486.  79  N.  Y.  Supp.  631  (court  held 
«  without  power  to  strike  out  individual  defendant,  and  substitute  a 
oration  of  which  he  was  president,  the  complaint  charging  him  indi- 
ally). 
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deff'ii(]ADt»  by  thtir  proper  oaiDed  and  m  in 
ftcboul  itiatrict,  duet  not  bring  the  corpura 
catitiot,  after  service  on  some  of  \hv  persons 
into  an  action  against  tlio  corporatH»n  in  U 
an  aciiuii  coiumonewl  agaixist  ttc  city  eorpor 
into  ono  ti^imt  tbe^  cotcrminousi  county  ;'^*  j 
the  pcrsoii  »iic*d  originally  is  a  different  one. 
Jaw,  from  the  person  propoflcnl  to  be  snbstitu 

But  wheri>  the  alkgiuion  of  iacorporatioi 
the  apparent  (Mrpurate  nmne  under   wliicb 
under  it  were  doing  Inisincas,'^  is  in  legal  eff< 
sliip  najno,  or  a  designation  of  one  wbose  r 
individuni,**  the  qin?stion  is  merely  one  of 
summons  hnvimr  boen  servtd  on  the  ri^ht  p- 
amended  when  the  error  appears,  on  a  nn 
and  if  the  error  is  e^eiiaed  and  the  defendui 
diefd^  amendment  may  be  made  withoiu  in 
ought  to  be  witlioiit  imposing  terms  if  jhe 
defendant's  misleading  use  of  such  defiignatl 

A  misnomer  is  waived  unle^  pleaded.*^ 

13,  — represeniafiie  namm,} — Where  tl 
been  namedj  error  in  naming  him  in  a  rep 
and   asking  jndi^Tnent  aceordinirly,    instead 
amendable  by  striking  out  the  words  relating 
,  capacity  and  estate.^ 

eoB&Bsett  fJ.  FUh,  75  N,  V,  303 

6L6upervi$oni  of  NVw  York  r.  Miller,  4  ITun,  71  (ho 
tAa  Mayor,  etc.,  of  the  fritj  at  sole  pklattffi,  ia  plmce 
viMQT*  of  the  «^«mntv.  unautbortsed), 

WKvoy  i\  KxprcftamenV  Aid  Soeltty.  21  N.  Y.  S«pf 

WBank  of  Hjunna  t\  Mnjrv«,  20  N\  Y.  355;  8.  e /t 
K*w  York  XovetiT  Co,  4  Civ,  Pm,  Rti«  (Browne)  H 
Co.  r.  Solomon  TouJte  Co.,  N.  Y.  Dnitv  Riiff.  Jatt,  7    t 

MMnn?in;i,^p  r.  Cfsurier  Ca,  S2  Hi/rt,  fi75,  31  X  V 
aJJowed  from  allegAtioo  and  n^niinir  of  dof^ndaiit  aa  « 
tary  awocisttonL 

^Bank  of  Iliivuna  t\  Mnfi^   {abotw). 

WN.  Y.  Code  n>%  Pro.,  f  1777.  Ami  A  mknomer  i 
amendment     noiHy  f.  Wnrlil  Pyb.  Co    14  N   Y   81    F 

tTTighe  r.  Pope,  10  Hun,  ISO,  chiwi^lng  ncUon  nl^: 
«ii  Qchon  nj^miriAt  her  pt^rsonjilJv.     novt!  i\  U    P    Mnr 
llir.  4(SG.  8:^  N,  Y.  SiiT.n.   loof  (Mrikin^  oiii  dcMfrti. 
puny  as  trustoe,   uotwithManJitiir  th,.  ileff*n^  of  t'- 
would  h«  rtrt  oiTj  on  ft  later  unpen  ^  01  A  pp.  0ir  ^ 
Wft»  h*H  that  the  effect  of  the  nijicndment  was  to  pi, 
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Lversely,  error  in  naming  him  individually  is  amendable  by 
g  him  as  repreaentative.*^ 

Originally  omitted  party,^  —  Where  plaintiff  seeks  to  bring 
third  person  as  an  additional  defendant,  entirely  on  tho 
i  that  he  ought  to  have  been  a  defendant  originally,  on  the 
existing  at  the  commencement  of  the  action,  it  is  the  proper 
le  to  bring  him  in  by  amended  summons.*^®  It  is  equally 
L  the  power  of  the  court  to  allow  it  to  be  done  by  supplemen- 
nmons.^ 

practice  in  chancery  was  to  allow  formal  parties  to  he  added 
Bndment  without  supplemental  bill,  provided  the  amendment 
pplied  for  before  issue.  After  issue  additional  parties 
rought  in  by  supplemental  bill  (unless  the  object  was  simply 
stitute  a  new  party  to  cure  an  abatement,  in  which  case  a 
revivor  was  used)  ;  but  if  such  new  parties  were  merely 
I,  the  object  being  merely  to  give  them  notice  of  the  cause  of 

tute  except  as  of  the. time  the  summons  was  served,  even  though  the 
ranting  the  amendment  directed  the  service  of  an  amendment  sum- 
ad  complaint). 

contrary  was  held  in  Phillips  v.  Melville,  10  Hun,  211,  where,  however, 
^ndment  was  allowed  at  the  trial,  and  the  reversal  was  put  upon  the 
that  the  case  presented  a  failure  of  proof,  and  not  a  variance,  and  the 
was  one  that  could  not  be  made  at  the  trial. 

i  Haddow  t?.  Lundy,  69  N.  Y.  320,  aff'g  3  Supm.  Ct.  (T.  &  C),  777, 
in  action  commenced  in  tlie  individual  right  was  changed,  on  plaintiff's 
ently  acquiring  a  representative  character,  to  an  action  in  that  char- 
he  new  right  having  appeared  by  the  defendant's  suplemental  pleading, 
urther  in  support  of  the  principle  stated  in  the  text,  Stilweell  v.  Car- 
2  Abb.  N.  C.  238. 

'  V.  Rhoads,  73  App.  Div.  158,  76  N.  Y.  Supp.  808  (amendment  aUowed 
ig  designation  of  defendant  individually  to  "  as  general  manager  and 
y  in  fact,  representing  the  underwriters  at  the  People's  Fire  Lloyds//), 
court  cannot  permit  such  an  amendment  after  trial  and  judgment. 
Press  r.  Abell,  73  App.  Div.  240,  70  N.  Y.  Supp.  692. 
ckey  17.  Mockridge,  112  App.  Div.  199. 

e  language  of  the  New  York  statute  prescribes  a  supplemental  sum- 
;!ode  Civ.  Pro.,  |  453.  The  difference  is  purely  formal,  and  an  objection 
either  form  that  the  other  ought  to  have  been  used,  ought  to  be  dis- 
d  or  met  by  amendment  instanter.  The  object  of  prescribing  supple- 
summons  appears  to  have  been  to  make  it  clear  tnat  tne  new  defendant 
ed  be  served.  There  are  cases,  however,  where  an  addition  to  the  par- 
the  controversy  ought  to  be  notified  to  other  defendants,  and  this  is 
I  the  reason  why  amendment  is  often  adopted  instead  of  the  simpler 
f  supplemental  summons;  or,  an  amended  complaint  is  served.  See 
?.  Brooklyn  Heights  R.  Co.,  82  App.  Div.  560,  81  N.  Y.  Supp.  859. 
e  a  summons  and  complaint  in  foreclosure  were  amended  by  striking 
efendant  and  adding  others,  but  the  allegations  of  the  complaint  were 
^,  heldf  that  neither  the  order  amending  nor  the  amended  complaint 
served  on  the  defendants  who  had  appeared.  Weil  t\  Martin,  24  Hun, 
Hv.  Pro.  Rep.  133. 
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ftetioQ  originally  aUegcd,  ho  tirnl  f^  '::li 

dacree,  it  wnn  cJiougU  that  tlie  Bupi  d 

tbeiii  iiuly  aud  im*\'cd  on  them  oaly/'^ 

WTitTe  a  third  juraoii  b  urderiHl  bruygiu 
SUim£M>iLji  a§  au  udditiooal  defendimi  te  am^ 
eoiuplaint,  tbe  supplementiLl  sumuions  nc 
him;  but  uhother  brutight  in  by  ameiidni 
&imiiiioQ!i,  die  LHJiirt  feLouid  give  IfHTe  «  1 
defeddatit^  affeetad.® 

16.  One  becoming  proper  party  pendint 
ruled  i^  to  hritigiog  m  those  5^dio  would  noi 
proper  parties,  but  have  become  such  hy  eve 
the*  act  ion,  nre  diffcrent.  A  party  coming 
emmr  of  duo  previau^ly  a  party  may  In!  h 
Add  the  fomis  for  casfes  of  this  class,  as  W'  " 
an  originally  proper  party  comesi  in  on  1* 
pven  in  the  chapter  on  P/lbtiks,  A  partj 
of  a  new  ri^ht  or  1 1  '   '  - 1  natinsj  sirice  t 

18  hrou^bi  in  by  -   .  ^  pleadiDg^  die 

giTcn  in  tlie  chapter  on  Pleapikq. 

16.  Effect  of  bringing  m.] — A  party  dd 
amendment^  unless  he  comes  in.  merely  as 
of  one  who  \vm  prev!mi*ly  a  pftrty,  h  d(x*m 
the  time  nf  service  upon  him  or  appearatire 
ment  does  not  sn^e  the  Statute  of  Ltmitati 
nm  in  his  favor,** 

Nor  has  lie  usually  a  right  to  appeal  ho 
the  amendment** 

|l  fll  Eii*w<irUi  «.  LsifiiWrt.  4  Joiins,  Clu  005^  atid  CSJ 

1  objedion  wtu  rttlted  After  lieanng  aad  report,  bat 

'  nat  iiiia^vpred. , 

^Lneko^'  r.  Mockrulge,  112  App,  Dit%  190. 
»5hnw  r.  Cork,  Tfl  Nv  Y    in4i  MiWt  r,  N.  Y,;  1 
irf.  652.     Dxit  if  tlie  niiioudraciit  rut^rDly  c^ntittMcd  tb 
C!a|)ikdt3%  th<»  service  of  iht*  firtRiTm)  aummnna   In  I 
1^1  afitirifi  ujfi^msit  hirn.     Bc^v4  i?.  U.S.  Mortgage  k  T. 

'I  K,  Y.  Siipp.  2m 

^  *  ^^rtriint   F.   llHbbfU.  34  N.  Y.  gupef.  Ct  224, 

riiW  h  not  that  be  eotiDot  nppeiil  from  flny  tiTd**r  rm 
in  ifoT  a.tkfemlant  canocit  justly  be  thus  brought  in 
clo^^pd  df  u  riglit  to  be  heard,  unleas  he  oom^i  tti  mm 
a  purty  who  has  h&d  hk  daj  in  court )»  but  because 
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III.     AMENDBIBNTS  AS  TO  SERVICE. 

Defects  in  service.]  — Defects  in  the  service  of  summons, 
cured  by  general  appearance,  must  be  cured  by  a  fresh 

s.rtile  applies  to  defects  in  the  application  or  order  for  leave 
le  substitutfed  service  or  service  by  publication  or  mailing.® 
acts  requii^ed  to  be  shown  upon  such  application  and  the 
Qtial  requisite  of  the  order  are  jurisdictional.  The  general 
n  is  that  any  substantial  defects  in  the  aflSdavits,  or  in  the 
or  the  compliance  with  it,  are  fatal  to  the  service;  ^  and 
failure  to  allege  a  necessary  fact  is  not  met  by  showing  in 
•t  of  the  service  that  it  existed,  and  defendant  was  not 
iced.*' 

-^m  copy  s^rved.^ — ^^  Where  the  original  summons  was 
t,  and  the  error  was  in  serving  an  inaccurate  copy,  it  is 
1  to  ask  leave  to  serve  correct  copy.  An  omission  of  non- 
lal  words  in  the  copy  served  cannot  vitiate,**  and  upon  a 


the  nature  of  leave  to  sue  him.  There  have  been  several  comparatively 
ipipeals  from  such  orders,  in  wh'ich  the  partv  brought  in  has  assailed 
rer  of  the  court  to  grant  t.he  order.    See  Henern  v.  Hunt,  S  App.  Div. 

N.  Y:  Supp.  914  ^  Schun  17.  Brooklyn  HeighU  Rp  Co.,  82  App.  Div. 

N.  Y.  Supp.  859-;  Ten  Eyck  t;.  Keller,  99  App.  Div.  106,  91  N.  \, 
169. 

iintiff*8  attorney  may  properly  obtain  a  second  order,  it  he  fears  the 
rder   is   defective.     Littlejohn   r.   Leffingwell,   34   App.    Div.    185,   54 


;upp.  536. 
ndall  V. 


Washburn,  14  How.  Pr.  380  (holding  failure  to  comply  wit^i 
hat  complaint  be  filed,' not  curable).  See  Ssbvice  bt  Publication, 
IV  of  this  chapter,  supra. 

ere  is  much. to  be  said,  however,  in  favor  of  the  more  liberal  rule  that 
>urt  of  general  jurisdiction,  if  the  proper  order  was  made  in  a  case 
plaintiff  was  entitled  to  it,,  a  defect  in  papers  not  served  nor  required 
erved,  and  which  therefore  could  not  have  misled  defendant,  may -be 
by  amendment.  The  contrary  rule  enables  an  absentee  served  by 
tion  in  a  proper  case,  to  defeat  a  just  judgment  on  the  mere  ground 
lOugh  he  had  all  the 'notice  he  was  entitled  to,  his  absence,  though 
>d,  was  not  then .  adequately  proven. 

idments  have  been  sometimes  allowed.  See  Pierce  v.  Butters,  21 
124  (failure  to  show  non-residence^  etc.). 

rrieta  v,  Saenz,  80  N.  Y.  553,  allowed  amendment  of  the  order,  by 
i;  out  surplusage  of  title,  which,  if  allowed  to  stand,  would  render  it 

Rhade  r.  Von  Rhade,  2  Supm.  Ct.  (T.  &  C.)  401,  disregarded  the  fact 
te  address  used  in  mailing  was  more  specific  than  tliat  used  in  tlic 

Knne  other  cases,  see  notes  in  previous  parts  of  this  chapter. 

n  Wyck  r.  Hardy,  4  Abb.  Ct.  App.  Dec.  496  (case  of  omission  from 

rved  by  publication). 
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AABOTT  »    FUACTICS,  ASID 


matioti  to  vacftie  jt^l 
defendant  wbb  actuin 


I  1  bv  tbe  erro 


mminiopa  was  made^  ai^  amendable  b  v  lea 
on  supplying  the  proper  pixiof,**^ 

FORM  Ho.  430, 
SOpulittoii  co&ftoitlas  to  cliiiise 

[Tiile  of  eouH  and  cau&&^] 

It  i^  her<^by  sfipnlatc^tl  that  llie  siiimmao 
action  lio  amended  bj  f^ubfrtittifing^  W,  X, 
frsfuinnf,  without  prejudice  to  procedings 
parap^aph  of  the  complaint  be  amer 

{no(t  any  desired  ami*fidmenl],     Tlmt  the 
to  and  iDcliidiug  ,  I&     ,  to  plea 

motion  as  ho  maj  bc^  advised. 

That  an  order  to  this  effect  niaj  be  enti 
ncys  without  notice* 

[Daie,] 

Atton 
Atton 
Atton 

[  Enter  formal  ordi?r  of  amendment.  \ 

FORM  No.  43L 

AffidaYJt  to  obtila  order  iaxendin^  as  to  acmts,  t 

mouM  and  com  plait!  t 

\Tifte  of  court  and  action.} 

A.  T.,  being  dnly  sworiij  gays: 

I.  That  he  is  [attorney  for  —  or,  mans 
nry  for]  the  pinintiff  nborie-named. 


*•  Tlnn  r.  Oinandaijrup  VA,  L,  Pa.  ^'i,!  .\pp.  Dl 
fomiasion  of  flttonii*y'«  tiAmc  froifti  &uniiiifiitw,  h 
wtTxi'd  with  Bunirn'jHw:  htfdf  n  men*  irrftsniiarit 
Wtiuld  tial  be  YJicntcd,  it  ohijuftnntJy  jifijii^nrfT        " 

T*  Roliff taon  f\   Robertson.  ^  Hnh,  44.  ;h 
Kans.   124   fafHdAvit  of  proper  pnljticatton  tirM.i^.« 
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That  this  action  was  commenced  on  the  day  of  , 

by  [here  state  the  situation  of  the  cause^^  for  instance, 
the  service  of  simunons,  a  copy. whereof  is  hweto  annexed, 

Fendant  Y.  Z.,  and  that  said  Y.  Z.  is  the  only  defendant  on 
service  has  been  made  [and  if  he*  has  appeared,  state  the 

ind  by  whom.'} 

.  [Where  an  wnknown  defendant  was  described  or  desig- 
by  ficlitiQus  or  mistaken  name}  That  deponent  was  not 
in  ted  with  the  real  name  of  the  defendant  designated  in  the 
ons  as  John  Doe,  and  could  not  with  due  diligence  ascertain 
jne,  until  on  or  about  the  -  day  of  '  ,19     . 

said  defendant's  real  name  is  James  Jones,  and  that  he  re- 
at  No.        ,  street,  in  [or  otherwise,  ac- 

\g  to  the  facts''^}. 

"  if  desired  to  strike  out  an  unnecessary  or  improper  party, ''^ 
stance,  thu^}  That  the  defendant  named  herein  as  W.  X., 
)efore  the  commencement  of  this  action,  to  wit,  on  or  about 
day  of  ,  19     ,  in  ,  but  that  neither 

iff,*  nor  his  attorney,  nor  deponent,  became  aware  of  that 
ntil  on  or  about  the  day  of  ,19     ,  and  that 

r  the  said  W.  X.  nor  his  representatives  are  necessary  par- 
>  this  action,  said  y^.  X.  having  conveyed  all  his  interest 
)  mortgaged  premises  sought  to  be  foreclosed  herein  to  the 
lant  Y.  Z.,  and  ho  was  only  made  a  party  because  he  was 
»d  to  be  liable  for  any  deficiency  that  might  remain  after 
osure  and  sale,  and  that,  as  deponent  is  informed  and  be- 
,  said  W.  X.  was  a  non-resident  of  this  State  a^d  loft  no 
here,  and  no  letters  testamentary  or  of  administration  have 


ch  amendment,  wliennot  affect- 
substantial  right,  is  allowable 
'  stage  eren  after  judgment.. 
.  Martin,  24  fiun,  645,  I  Civ. 
ep.  (Browiie)  133.  And  even 
ifTecting  a  substantial  right,  is 
>le  atter  judgment  and  before 
rial.  Getty  r.  Spaulding,  3' 
t.   rT.  ft  C.)    174;  mem.  s.  c, 

U5,aird,  58  N.  Y.  636. 
veral   real   names  may   be   in- 
fer one  fictitioys  name,  if  the 
tion  is  appropriate.     Belts  v. 
4  Abb.  N.  C.  317. 
19  said  in  Rothschild  r.  Oold- 

58  App.  Div.  293, -68  N.  Y. 
1095.  that  the  qliestion  of  the 
jty  of  a  party's  presence  in  the 
on  ought  not  to  be  determined 


on  a  motion,  against  plaint%ff*8  objec- 
tion^ 

Bemis  r.  Bronson,  1  Code  Rep.  27 
(one  of  several  supposed  joint  dd)tor3 
struck  out  where  there  was  no  evi- 
dence that  he  was  inuobted ) . 

•  Bartholomae  v,  Kaufman,  16  Wkly. 
Di^.  127.  Here  one  of  several  co- 
defcndnnts  who  had  been  added  at 
the  request  of  a  defendant,  was  struck 
out  when  it  appeared  that  he  was 
not  charpreable. 

Woodruff  r.  Schneider,  65  How. 
Pr.  450.  Here  one  of  two  alle^jed  con- 
spirators, defendants,  was  struck  out 
with  the  fictitious  name  by  which  he 
was  represented,  and  also  the  allega- 
tions of  conspiracy,  leaving  the  action 
to  stand  for  deceit  against  the  other. 


724  ABBOTr*fl  rBAJcncm  amt^  i 

been  taken  nui  hi  re  an  hl»  estate  so  far  as  d 
and  the  pkintiff  licrcby  waivet  any  ri^t  i 
vncy  agaiu^l  ^aid  W.  X*  or  his  represoitati 

IV.  [If  mppHeaiion  ia  ex  fmrie  add]  T 
eatioB  for  leave  thus  to  amend  said  Bumiiioi] 
been  rnadc  hereiJi  (exoept,  ricJ*], 

[Jurai.] 

TOUm  No.  438. 
Rottct  of  motioa  for  ordet  amoidiaf  tnmmooi,  O] 

[Ti7I«  0/  rotir^  an  (J  actwn,^ 

Pleasf  take  notice*  thnt  upon  thn  snmj 
of  Apr  papers  to  be  amended,  if  any,  and  1 
ihvii  of  M-  N.,  verified  on  the  day  o 

utiderBipned  will  move  this  court,  at  a  spee 
held  at  the  City  II all  [or.  County  Court  1 
of  ,  f>n  the  day  of 

of  the  oourt  [or,  at  oVIock  in  the 

thereafter  as  counsel  cnn  he  heard  for  an  «i 
chehj:  »er  ne:rf  Form   {hdow)]^  and  for 
relief  as  may  be  jnst*^ 

{Date.]  ISiffnaiure  and  offtee 

Attorney 

lAddrem]  To  , 

Attorney  for  [adverse  party], 

FORM  Ho.  433 
Order  amending  iiiinaioii8»  or  lummo&s  and  com 

At  a  Special  Tei 
No.  94,  p.  255] 

[Tlfh  of  action,} 
On  reading  and  filing  the  affidavit  of  M. 

day  of  ,10     ,  and  on  the  suuimoi 

T4  8«j  p.  110  of  tilts  volume,  para-  7nA  refe 

graph  Hi,  nnil  aI»o  p.  171.  m  cnie   pel 

T3  Under    the    general    prayer    for  r.  U>iidt^ 

oiher  reUei  In  a  notice  of  such  a  mo-  district  a  j 
lion  to  brinjf  In  parties,  the  tiew^wirjr  In  «ltbei 

ameodment  of  the  svimmotis  rnny  he  tiou  wtil  b 
aliuwed.      Walkc^fi^hiiw    t\    Perselt   32 
lifiw,  Pr.  3  in,  7  Roht-  (506, 
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rs,  if  any,  to  he  amended'],  and  [if  there  was  no  appear- 
on  the  motion,  after  notice]  on  reading  and  filing  proof  of 
service  of  notice  of  this  motion  upon  the  defendant  Y.  Z.," 
on  motion  of  A.  T.,  attorney  for  plaintiff,  and.no  one  appear- 
or,  after  hearing  Z.  T.,  attorney]  for  defendant,  in  oppo- 

tDERED,  that  the  summons  [and  complaint,  and  any  other 
"S  of  which  amendment  is  desired]  herein  be  and  the  same 
»y  are  amended  by  striking  therefrom  the  name  of  W.  X. 
defendant  herein  wherever  the  same  appears,  without  preju- 
to  the  proceedings  already  had,  and  that  said  name  be  here- 
omitted  in  the  title  of  this  action. 

y  if  the  object  be  to  correct  the  name  or  description  of  a 
\  thus]  by  striking  from  the  summons  {and  other  papers 
-essary]  the  name  Emma  J.  Stockton  where  the  same  appears, 
inserting  in  lieu  thereof  the  correct  name  of  said  party, 
t,  Mary  J.  Stockton  as  one  of  the  defendants  in  this  action, 
►ut  prejudice  to  the  proceedings  already  had,  and  that  all 
quent  proceedings  be  taken  under  said  correct  nameJ® 
r  where  leave  to  serve  an  amended  summons  is  desired] 
plaintiff  have  leave  to  file  and  serve  an  amended  summons 
complaint],  omitting  t^e  above-named  W.  X.  as  a  defendant 
a,  and  substituting  therefor  U.  V.,  and  adding  also  S.  T. 
^arty  defendant  herein  [or  (w  above], 

r  where  unknown  parties  are  to  be  brought  in]  that  said 
ions  [and  complaint]  be  amended  by  inserting  therein  in 
tie  [and  in  paragraph  of  the  complaint]  the  following 

?:  And  each  and  every  other  person,  widow,  devisee  and 
it  law  of  G.  C.  or  S.  D.,  deceased,  or  who  may  be  otherwise 
isted  in  the  premises  covered  by  the  mortgage,  to  foreclose 
i  this  action  is  brought,  such  other  persons  being  now 
>wn  to  the  plaintiff  [without  prejudice  to  the  proceedings 
lyhad]. 

here  pleadings  are  to  stand,  may  say:]  And  that  the  com- 
t  already  served  stand  as  the  complaint  in  the  action  as  so 
ded;  and  the  answer  of  Y.  Z.,  already  served,  stand  as  his 
?r  in  the  action  as  so  amended,  in  the  same  manner  as  though 
Cr.  V.  had  been  served  with  the  amended  summons  and  had 
verified  the  said  answer;  and  that  the  action  proceed  as 


he  motion  cannot  be  made  em 
Luckey  v.  Mockridge,  112  App. 
99. 


WFrom    Stuyvesant   v,    Weil,    167 
N.  Y.  413. 


Tie 


ABM)TT  »    TKACTICE    AJID 


tbougli  SLaid  IJ«  V*  hmd  bee^  originftlly  noju 
Uia  fHimmon^,™ 

[If  amftidment  of  complaint  is  desired 
be  9im  Bmendeil  hy  fitriking  ont  the  word 
PflTUraph  [or  other wi^e   indieaiimj  th 

nnmbrrf\^  and  (hat  a  copy  of  tlic  compki 
servpd  \i\Mm  (Iffnulant**  auorney.*" 

[//  a  Huhnianiial  amendmrni  of  a  filed  pi 
directions  to  tlrrk,  as  in  Form  No.  3J5,  p,  2 

[Add  if'nns,  if  any  impORed,  for  iwiiani 
upon  pa}'7nc'tit  to  Y.  Z.  of  costs  of  the  actM 
or,  itpnn  pajnient  lo  V*  Z,  of  costs  np  to  c 
doUftrn  co*«tfii  of  motion*'] 

Enter,     [Signature  of  judge  hy  iniiials  i 

rORM  No,  434. 
AJidftTit  tl>  obuin  Qrder  flmetiding  sttmtnonB  and  eof 
of  defen^Ait  wha  ihould  luTt  been  onguul 

[TtWtf  of  court  and  acUon^^ 
[Venne,^ 
A,  T.J  being  duly  sworn,  says: 

L   [J*  m  ForrA  No.  431.] 

IL  That  this  is  an  action  for  partitioti 
and  his  wife  were  mndo  defenflanta  in  th 
owned  an  interest  in  the  fe©  [and  date  cund 


^  An  ord<»r  nllowiii^'  new  parties  lo 
be  brought  in  oui  be  tQadc  only  an 
notic<^  to  the  rlefendants  who  have 
appeared*  Luckey  r,  MockrJd^,  112 
Afjp.  Div,  ID9.  hiaj  provide  for 
the  ameodmenl  of  «ummoiis  and  com- 
pbint,  fterf^lee  of  summons  upon  the 
new  portieftt  and  nervice  of  atnended 
(^omplAint  upon  parties  aireadj  in, 
sperifvinif  in  detail  the  proper  pro- 
eeedintyfl  to  ptirsiic;  or  the  order  may 
ifnipTr  allow  them  tn  be  brought  in, 
and  the  neresBary  amendments  to  be 
mndf  tn  the  summoiia  and  cnmp!aint, 
lea  VI  n  a'  pin  int  I  IT  to  I  hereafter  condupi 
his  proT'eeiling  regii'nt-ly.  nt  hi*  own 
ppriK    Wnlkenahow  r.  Periel,  32  Row, 

Pt.  .^10,  7  Robf.  em, 

*»  ProviHion  r#quirrfijr  service  of  the 
«m^td«d  oompliint  held  neotmmtj  iti 


Bhaw  P.  Qr 
49  St.  Krr 

51  A      I 
should    u.H,. 
costa   (Bank 
N.  Y,  r>s), 
tion, 

nompellin 
up  in  the  ti 
dilion  of  al 
t)ew  (lefendi 
thciae  defen 
mil r red,  on  1 
of  Mich  part 
miirrer  of  tJ 
domuT  on  ll 
(tnd  whrre  i 
i4Kue.<i  in  tin 
by  the  ftdd 
liiind  r.  But 

82  .^ee  p.  7 


* 
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That,  after  serving  said  B.,  deponent  ascertained  that  B. 
►nveyed  his  interest  to  E.  G.  W.  in  ,  19     ,  in 

or  himself  and  others,  and  deponent  has  since  learned  that 

E.  F.  pretends  to  have  a  grant  of  the  fee,  and  deponent 
irised  and**]  believes  that  it  is  necessary  to  make 
3  wife  defendants  herein. 

[If  application  is  ex  parte,  add]    That  no  defendant  has 
ed  herein,^  and  that  previous  application  has  been  made 
[except,  etc.^]. 

rat.]  [Signature^} 

[Order  may  he  adapted  from  Form  No.  433.] 


FORM  No.  485. 

iviiif  leave  to  iesae  anpplemental  summons,  with  leave  also  to  amend 
summons  and  complaint.S6 

on  and  recitals.     See  Form  No.  433  (above.).'] 

EBSD,  that  J.  L.  be  brought  in  as  a  party  defendant  to  this 
and  that  a  supplemental  summons  issue  direct  to  said  J.  L., 
ftt  this  action  be  discontinued  as  to  the  defendant  L.  P.  A., 
t  costs  to  said  defendailt  or  to  plaintiff,  and  that  the  name 
[  L.  P.  A.  be  omitted  from  the  title  of  said  action  in  the 
ed  summons  and  complaint  and  notice  of  pendency  of 
and  that  the  complaint  and  notice  of  pendency  of  action 
be  amended  by  including  as  defendant  in  the  title  of  said 
the  name  of  the  said  J.  L.,  and  that  said  complaint  be  also 
ed  by  striking  out  the  words  [qiu)ting  or  indicating  any 
to  be  struck  oiU.^]. 

[Signature  by  initials  of  name  and  title  of  presiding- 
ie.] 


iropriate  if  the  affidavit  is  by 

nt. 

tkey  V,  Mockridge,   112  App. 


85  See  p.  116  of  this  volume,  para- 
graph 84  and  p.  171. 

86  For  other  Forms,  see  Chapter  on 
Pleading. 

87  See  paragraph  80  on  p.  115. 
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FOEM  Ho.  430. 
Supplemtatal  Simimaaip^ 

[Name  of  ike  couri;  and,  if  in  ths  Supf€\ 
the  eouniy,] 


[Names  of  all  Ih^^  plaintiff^ 

agAtDSt 

[Namfn  of  all  the]  defendants  [in- 
eluding  those  to  be  brought  in]. 


To  [here  name  ne*r  defendant  only,  nnl 
pp.    719,    720 J    above-named.     [Or,   To 
Gained,  except  Y.  Z.] 

You  are  hereby  summoccKl  to  aaswer  tJ 
romplaint  and  the  flupplemuntal  camplaii 
ttnd  !«npp lenient al  cumpUiinl]  in  ibis  actio; 
of  your  answer  on  the  plaintiff^i  attome^^ 
person^  on  the  plaintiff]  ^  within  twenty  i 
of  this  stimnions,  i*^i*)ii>ire  of  the  day  of 
of  your  failure  to  appear  or  annwer,  ju' 
egEtnat  you  by  default^  for  tho  relief  dema: 

[Date.^  [Signalure  and  m 

Attorai 
Plainti 


WFor  notea  on  the  rcqukites  of  sup- 
pkmenlal  «ummo&8,  in  eommon  with 
the  primRTj  fummoii*,  mte  Fonii  A05 
Gt  thin  vol  urn*.  The  mode  of  senrioe 
ts  the  MUD«  am  ill  case  of  the  primMTj 
aummoiii. 


a*  Upon 

unTeea  new 
r.  Bni,  W 
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ARTICLE  VIL 
Removal  of  Cause  by  Plaintiff. 


wer  of  the  court. 


2.  Practice. 


Power  of  the  court.']  —  The  removal  of  a  cause  before  trial 
one  court  to  another,  authorized  by  several  statutes  (as  dis- 
lished  from  a  mere  change  of  venue),  is  not  always  confined 
;moval  at  the  instance  of  a  defendant  The  plaintiff  may 
I  remove  his  own  cause;  and  the  fact  that  by  bringing  his 
n  he  selected  the  tribunal  from  which  he  seeks  to  remove  it, 
not  bar  him  from  removal  if  the  statute  be  broad  enough  to 
y,  and  a  proper  case  is  made. 


Practice.']  —  The  practice  will  be  most  conveniently  seen 
eference  to  the  forms  in  the  next  chapter,  and  in  Vol.  II, 
^.  XIV,  Art.  I,  adapted  to  the  more  common  case  of  removal 
e  instance  of  a  defendant 


780  MMB(yrr*B    FB4CTtC£  AMD  901 

ARTICLE  VllL 

OtSOOMlKlTAKCB    BiCFUaE   DEFENDAKTI 

1.  Before  any  defendant  has  appeared.]- 
fitter  an  ex  parte  order  iu  nu  action  at  Ian 
action  without  costs,  iiotwilhstanding  a  pnn 
b<*en  granted  and  cjcecutei** 

2.  After  appearance  by  iiome  defendants.]- 
eontinuo  as  to  Uie  do  fondants  who  iiav©  not 
han  a  right  Uj  diicontiniio  witiiont  costs  as  t( 
riirhta  of  tho  defendants  who  have  appcaroil 
such  caso  thft  court  may  protect  tho  riphf**  of 
fadiii^  a  diRfTonfinuanco  except  upon  proper  c 

\AJiore  pliiinttfT  hflfi  joined  vftrioiis  persona 
>f  whom  hflvc  not  bcrn  served  and  Imre  not  aj 
not  in  a  condition  to  l>e  tried  so  long  m  i\w\ 
order  to  trv  and  dispose  of  the  caee  aa  against 
have  answered,  it  is  necesaarr  to  brinsr  in  tl 
named,  or  to  discontinue  as  a^^ainst  them.^ 

»8ucb  dtAcontinuanc^e  operates  to  vacnte  the  uttr  ' 
pfitftled   to  a   formal   order  VAcatiDe  it.     Am     ^yd 
App.  Div,  275,  U  N.  Y.  Supp.  305.    The  dffendint  ;,, 
trie  umli^Ttftkinir  gir^n  on   pro<?urii^  the  aUaehnKJCt, 
App.  piv.  50,  m  N,  Y.  Supp.  ISO. 

It  IB  improper  for  the  eourl,  on  delendftnfa  app 
^rtlf^T  of  di-Pontintianoe  no  as  to  permit  the  d*fm5 
diim,im«m^  the  rotnpJwint     nttmin  r.  Guilhou,  mtpm. 

Th«  elork  can  rnler  the  oni^r  nf  d|aeontlnuanD#  w|tl 

hi^rtJnt'?'^"  ^'^  "''"^r^  ^*'^"""'  ^'''    (without  «otk. 
hfl*  not  appeared,  and  notwitJisUndin^  a  w^nifini?  me^ 

^Ch.pman  r.  Wolf   B0  App,  Di.,  503.  S5  n/y   IS 

w  See  Chapman  p.  Wolf,  tupm. 
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CHAPTER  V. 

EFENDANTS  PROCEEDINGS  TOUCHINO  JURISDICTION. 

I       I.  APPKiOULNCB. 

IL  ScnUCO  ASIDE  SUMMONS,  ITa 

III.  Removal  to  U.  S.  Cibouit  Coubt. 

IV.  EnJOININO  PBOSECUtlON. 

V.  Pbohibition. 


ARTICLE  L 

ApPB  ABAKOB. 


right  to  appear. 

iception   in  case  of  executors 

nd  administrators. 

it  maj  be  done  before  appear- 

noe. 

er  of  the  court  as  to  appear- 

nce. 

nal  appearance. 

intar^    appearance    as   giving 

irisdiction. 

iforroal. 

lial  appearance. 

Etension  or  stay  pending  it. 


Notice  of  appearance  bj  at- 
torney. 

,  and  waiver  of  no- 
tice, etc.,  in  foreclosure. 


(439) in  person. 

(440)  Order  to  show  cause  why  time 

to  appear  and  plead  should 
not  be  extended  until  after 
determination  of  appeal  in- 
volving  jurisdictional  ques- 
tion. 

(441)  Order  extending  time  to  ap- 

pear and  plead,  pending 
appeal  as  to  jurisdiction. 

(442)  Notice  of  special  appearance. 

(443)  Another  form;  appearance  for 

the  purposes  of  motion  and 
adjournment,  saving  all  ob- 
jections. 

(444)  Order  to  show  cause  why  de- 

fendant may  not  withdraw 
appearance. 


The  right  to  appear. '\ — A  defendant  named  as  such  on  the 
1,  has  a  right  to  appear,  whether  he  has  been  served  or  not, 
led  only  the  action  has  been  actually  commenced.** 
lefendant  sued  in  a  court  of  record  may  appear  in  person 
attorney.**^ 

ere  are    ome  early  authorities  under  the  Code  to  the  contrary,  which 
arly  unsound.     It  cannot  be  that  a  plaintiff  has  a  right  to  use  the 

of  the  court  to  institute  an  action  and  keep  it  hanging  over  a  de- 
,  merely  because  he  chooses  to  delay  serving  him  after  commencing 
jon  as  against  others,  or  fastening  a  lien  on  the  property  of  the 
nt.  The  practice  now  is  that  stated  in  the  text.  Duer  t^.  Fox,  27 
76,  59  N.  Y.  Supp.  426;  Higgins  v.  Rockwell,  2  Duer,  650;  McLough- 
Meber,  26  Misc.  143,  56  N.  Y.  Supp.  805,  29  Civ.  Pro.  17. 
e  attorney  who  appears  for  a  litigant  in  a  court  not  of  record  nctj» 
ttomey  in  fact.    Beardsley  v.  Pope,  88  Hun,  560,  34  N.  Y.  Supp.  846 . 

r.  Reynolds,  76  App.  Div.  267,  78  N.  Y.  Supp.  457;  Cutting  v.  Jts^- 
II  App.  Div.  284,  91  N.  Y.  Supp.  658. 


TSS  AsaofT*ii  FEAtmyK  AJTD  jrol 

2.  —  exception  in  case  of  execuiorB  and  a  ^ 
K©w  York  stHtute**  provide!*  tlial  tlio  first 
iidniinidtratord  who  is  served  with  process  or  a 
and  it'parati^  answers  cannot  be  allowed  wit 
But  n  person  who  is  sued  both  individually 
or  adm!nistnitor»  maj  appear  by  a  aepara 
capacity-*' 

3.  What  may  he  done  before  appearance.'} 
through  ihc  nKHlimn  of  an  attorney,  obtain  e 
pleajd  by  atipulation,  or  may  obtain  an  ex  f 
bifora  service  of  a  nolic©  of  appearajice***  I 
mrve  a  notieo  of  appearance  with  auch  orde 
order  to  prevent  a  judgment  upon  default  in 

4.  Powtr  ©f  the  court  as  h  appearance,}  — 
aatne  power  in  respect  to  voluntary  appearanc 
reapeet  to  other  steps  in  the  action  generally, 
the  Time  to  appear,  and  this  is  a  neceaaary  inci 
of  the  time  to  plead.'  And  they  may  strike  < 
iiT  an  iltusory  or  false*  appearance,  if  injury 

So  the  court  mav  relieve  a  defendant  on  v 
anw  hna  been  made  under  mistake  on  the  game 
they  may  relieve  from  a  stipulation  or  admis; 

An  appearance  eininot  be  withdrawn  except 

MN.   Y.   Cbd^  Civ.   Pro.,  |   1817.     If  one  <>f  ^vt^ 

■  ppcArance^  all  ure  bound.     Mcninotiiery  r.  Ooyd,  7ft 

Kupp.  ST(I>  I  Anno,  rii».  407.    ?n*<?  n\^  Stk\i*'T%  t\  Prt 

m  Rorhe  i;   OT V>nnpr»  m  Apr*.  Div.  €m,  g8  N.  V.  Bu 

wpjiiin;  Lumber  Co.   r,  Giilbrjiith,  38  App,  Div.  6 

Rf'npclict  r.  Ariioiiit,  38  N.  Y.  Supp.  SS2. 

W  rJttaucT  r.  Stem.  88  App,  Div,  274.  U  N*  Y,  Su 
23X 

*  f^e  Exteniions  of  Tlcie,  p,  iS  o!  thia  rolisiti«; 
N.  Y.  2:n. 

2  N'ordTtn^^r  F.  Dc  Mier,  7  N.  Y.  Supp.  463.  18  Cii 
<jf   unmithori^d   app4*firanpe,   8*e   T5   Am.    Dee.    S4fi; 
R  Y:  287;  ViUs  r.  Plnttab..  etc.,  R.  Co..  123  N.  Y,  44 
SEdell  t:.  Ceve,  61  L.  T.  R.   <N.  S.)   621.  33  Wkh 
18B4K 

But  KtrJktng  out  an  appearance  already  matk  in 

was  held  to  rpcall  the  nntir**  to  the  defendant,  and  m 

in^ri  agains^t  him  inopcratlr*  in  Windsor  r.  ^rpVH||h^ 

4  Brower  v.  Kuhn,  76  Hun,  OS,  27  N,  Y.  Supp.  5i>2. 

6  Hunt    ».   Brennan*   1    Ilua.   213;    Dillingham  r.   E 

N.  Y.  Supp.   1100. 

"Gait  V,  Provident  Savingfl  Bank,  18  Abb,  H.  C,  43 
in  note  to  Form  444, 
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Formal  appearance.]  —  To  secure  the  clear  right  to  notice 
roceedings  in  the  cause,  the  only  safe  practice  is  to  serve  a 
ml  notice  of  appearance,  or  a  demurrer,  or  an  answer ;  in  this 
only  is  the  general  appearance  made.^     A  special  appearance 

be  made  in  a  different  manner,  as  the  Code  section  does  not 

>rvice  of  a  notice,  as,  a  notice  of  motion,  although  it  does  not 
that  the  attorney  appears  specially,  does  not  constitute  such 
-mal  appearance.® 

Voluntary  general  appearance  as  giving  jurisdiction.'] — Vol- 
ry  general  appearance,  by  a  person  sui  juris^^  is  always, 
pt  in  divorce,**  equivalent  to  personal  service  ;**  its  effect  can- 
i)e  limited  by  either  client  or  attorney.** 
ence  it  may  convert  a  proceeding  in  rem  into  a  personal 

14 

Tiere  a  party  does  not  desire  so  submit  himself  to  the  jurisdie- 
of  the  court,  he  must  appear  specially  for  the  purpose  of  rais- 
the  question  of  jurisdiction  by  motion;  or,  he  may  allow 
atiff  to  go  on,  and  attack  the  judgment  when  entered.** 

—  informal,']  —  For  the  purpose  of  giving  jurisdiction, 
rraal  appearance  is  just  as  effective  as  a  formal  notice.  The 
^arance  described  in  N.  Y.  Code,  §  421,  relates  to  appear- 
\  after  service  of  simimons,  and  does  not  refer  to  the  voluntary 

r.  Y.  Code  Civ.  Pro.,  %  421;  Valentine  v,  Myers'  Sanitary  Depot,  36  Hun, 
Douglas  V.  Haberstro,  8  Abb.  N.  C.  230;  Wood  v.  Furtick,  17  Misc.  561, 
.  Y.  Supp.  687;  Stokes  v,  Schildknecht,  85  App.  Div.  602,  83  N.  Y.  Supp. 

uttinjBT  V,  Jessmer,  101  App.  Div.  283,  01  N.  Y.  Supp.  658. 
alentine  r.  Myers'  Sanitary  Depot,  36  Hun,  201  (motion  to  make  com- 
t  more  definite);  Wood  v,  Furtick,  17  Misc.  561,  40  N.  Y.  Supp.  687 
'acate  attachment) ;  Cohen  i?.  Levy,  27  Misc.  330,  58  N.  Y.  Supp.  721  (to 
1  lis  pendens) ;  Koble  v,  Crandall,  40  Hun,  474,  2  N.  Y.  Supp.  265  (to 
side  service  of  summons). 

\n  infant  must  be  served,  and  cannot  voluntarily  appear. 
By  N.  Y.  Gen.  Rules  No.  72,  notice  of  appearance  and  retainer  in  divorce 
does  not  excuse  proof  of  service  of  the  summons  and  complaint,  upon 
cation  for  a  reference. 

Reed  1?.  Chilson,  142  N.  Y.  152;  N.  Y.  Code  Civ.  Pro.,  {  424;  3  Moak's 
,  483,  480.     Contra,  McCormack  v.  First  Nat.  Bank  of  Greensburgh,  53 
466,  holding  that  a  written  appearance  and  waiver  of  process  signod 
efendant  out  of  court  was  not  enough,  but  that  formal  appearance  in 
,  or  by  attorney  is  necessary. 
Lederer  v,  Lederer,  47  Misc.  471. 
Dreighton  r.  Kerr,  20  Wall.  8,  12. 
Reed  v.  Chilson,  142  N.  Y.  152. 


TM  jlbaott's  pftAui*ic£  jym  worn 

mlmiiMoti  lo  the  jortftdirtion  which  may  tie  i 
differcml  fomifl.^^  In  general,  the  aet  of  an  } 
Atit,  in  takiDg  any  it^^p  in  tlie  ctUBe,  either  i 
in  * !  -1,  !i*  an  ap|>earanff  for  the  purposi 

jufi-  >  of  the  person  f^  but  mvw  prt-scjnc 

to  watch  the  proc<HHliiig8  la  not  ;'*  nor  i»  taking 
fo^mded  oo  and  expressly  restrirtcd  to  an  obje* 
SBcfa  as  moviDg  to  it*!  mnUh  the  prtx^eeditigs.  ] 
inittitutaa  a  proci*eding  which  has  for  its  bsMi 
action  to  which  he  must  be  a  party,  he  th*^ri  Ir 
llie  juriadiction  of  the  courts  in  spite  of  any 
make  upon  the  Tc<^rd,** 

So,  Rigninq  wiihout  (itmlifieation  upon  a  pop 
for  defendant/*  admits  the  jurisdiction  of  the 

i»  People  r,  C<jw«a,  HQ  K.  \\  348,    Sec,  also,  r*iu«  ] 

38  App/Div,  m,  tu*  K,  Y.  8«pp.  071.  2ft  Oiv,  Pro.  119 
ItGaldsteia  «.  OotdjiiniUi,  2H  Mi»\  5«I9.  5D  N,  Y,  Si 
dffer  eiiti^'  of  jiNlj^rnl  unci  for  k«iive  to  aoiivcrj  heh 
dietion  wliich  waiv«Hl  »ti»fvice  of  *iminumft), 

HitU  r,  IU)!^».  3  DmL  :taL      (A  plra  in  ndntiralt;  b 

of  hiititidf  iLnd  hin  c^ipurtnerB/*  nrid  i&  rej^nriiSfr  nii^iMs 

dirfi'itdnnU/'  httd  a  Ipg^l  fippeA  ^ltnc^  of  «ll  th«  d^^lanc 

First  Nfil,  Bk-  of  MniK'h  Chunk  r.  V.  S.  Kncnustia 

4   N.   E,  Rep,   S4tL      i  Filing;  « n?<vrcr  adTiiittibj^  allpf^ 

l^ointntent  of  rt*i*eivi*r  of  ror porn t ion,  hrl4  equivnUi 

So  too,  by  Ihe  lirin^ing  of  hia  nrtiimp  pUiititilT  ''  i 
and  Itaiicf?  inny  be  iubji^ffrd  to  siip  piemen  la  ry  proe 
■^Eniit  him  for  coets.     lYiiviEi  r,  Jones,  8  N.  Y^  Ctr*  Pr 

But  employing  an  attorney  and  paying  him  to  n 
^pfmlUotiM  pursuant  to  nolic©  wrv^d  on  p«rty  <?m( 
wliere  tbcy  were  aot  taken,  however*  before  the  jndg 
la  which  the  caune  wat  depetidin^M  waa  W4  nat  ^- 
appearance  in  Bentu  r.  Eubank*,  32  Kanfi.  321,  4  T 

So  a  moUon  nft^^r  jud^nnent  tx>  set  aaide  the  ju^  ,. 
trial,  iiueh  motion  being  made  after  the  court  had  idjc; 
never  Winf^  acied  on  hy  the  <H^urt,  h^ld  not  to  opemlc 
jurisdietion  of  th<?  appellate  eourt  Todd  v.  Be  la 
Ffii\  Ri»p.  no,  Anil  ft  ^vritt^n  adTnii»iOD  of  nervire  h^ 
without  attorney  is  not  equivalent  to  n  vrduutary 
Kisriball,  ir»5  n;  Y.  02;  Butferworth  v.  Hill,  lU  tJ.  I 
held  when  given  isithout  the  jurisdiction* 

laLuhr^  r,  Commora,  13  Ahb,  N.  C   S8,  30  Hun. 
4  Biirb.  320. 

i»  Farmer  f.  N«l,  Life  Asiaoe,,  irSS  N  Y.  265  iff 
Federal  fbyrt,  hut  reminded;  defendant  tb«^Ji  muved 
summons) ;  contra.  Golden  i\  Morning  News,  lfi(J  U.  8 

People  r.  Cowan,  Hfl  K  Y.  348  (iuhmlfiaioa  to  jui 
volved  in  execution  of  a  reeogni7Jinee;  g  judfipnent  upoi 
after  an  ordtT  of  forfeiture) .     Jones  ft.  Jeine**.  10^  N. 

SOPhelpa  r.  Phelps,  6  C\\\  Pro.  B#"p.  <BrowiM»^  H 
doraement  on  motion  papers  atta<^kin]^  the  juried ictic 
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a  attorney  cannot,  as  such,  safely  correspond  with  his  adver- 
about  the  cause  without  distiilctly  disavowing  intention  to 
ar,  for  he  may  slip  into  an  inadvertent  notice  of  appearance 
:h  may  give  the  court  jurisdiction  of  his  client's  person.^ 
ence  an  unqualified  appearance  by  attorney,  though  informal, 
es  the  objection  that  the  court  has  not  acquired  jurisdiction 
le  appearing  defendant.^  And  an  appearance  is  a  sufficient 
rer  to  an  objection  on  his  part  to  any  irregularity  in  the 
mions,  whether  it  be  raisnomer,^^  or  in  not  directing  the  \vrit 
proper  officer  for  sennce,**  or  in  the  statement  contained  in  it 
>  the  nature  of  the  cause  of  action  or  relief,^  or  as  to  the  time 
answering,*®  or  in  the  manner  of  service,^  or  the  omission  to 
e  service.^ 

f  course  the  rules  here  stated  have  no  application  to  a  situation 
re  neither  a  proper  service  of  the  summons  nor  an  appearance 
Id  confer  jurisdiction  of  the  subject-matter  upon  the  court.^ 


Special  appearance,']  — As  already  stated,**  a  special  appear- 

may  be  made  for  the  purpose  of  objecting  to  the  jurisdic- 

;  **  but  if  the  appearance  is  for  any  other  purpose  also,  it 

es  the  objection  to  jurisdiction  of  the  person,  although  that 

ction  be  expressly  made  at  the  same  time.**    So,  if  the  special 

Pipnolet  r.   Daveau,  2   Hilt.  684:    Livingston  r.  Woolsey,  4  Johns.  Ch. 

Compare  Matter  of  Kimball,  155  N.  Y.  62. 
raylor  v,  Longworth,   14  Pet.   172;   Shields  v.  Thomas,   18  How.  U.   8. 
Kerr  v.  Walter,  104  App.  Div.  45,  93  N.  Y.  Supp.  311. 
Brooks  r.  Farmers'  Creamery  Assoc.,  21  Wkly.  Dig.  68   (case  of  suit  by 
-stock  association   wrongly  brousrht  by  omitting  to   name  president  or 
urer  as  plaintiff);  Dole  v.  Manley,  11  How.  Pr.  138. 
Knox  V.  Summers,  3  Cranch.  496. 
Freeman  v,  Paul,  lO.i  Tnd.  451,  5  Northeast.  Rep.  754. 
[^uinn  r.  Middlesex  Electric  Light  Co.,  140  Mass.  109.  3  N.  E.  Pep.  204, 
^9e9  cited  (length  of  notice  of  appearance  for  license) ;  Newetty  v.  Nay- 
100  N.  Y.  562. 

Bank  of  Valley  r.  Bank  of  Berkeley,  3  W.  Va.  386;  Williams  r.  Bruce, 
s.  773  (service  by  publication). 

Pomeroy  v.  Ricketts,  27  Hun,  242;  Catlin  v.  Ricketts,  91  N.  Y.  668. 
?ee  Goldstein  r.  Goldsmith,  28  Misc.  669,  69  N.  Y.  Supp.  677. 
Pnges  85,  126,  of  this  volume. 

And  if  made  for  that  single  purpose,  as  disclosed  by  the  moving  papers, 
not  to  be  held  a  general  appearance  because  the  attorney  does  not  qualify 
ippearance  as  special.  Noble  r.  Oandall,  49  Hun,  475,  2  N.  Y.  Supp. 
15  Civ.  Pro.  265.  Compare  Phelps  v,  Phelps,  6  Civ.  Pro.  117. 
Jones  V.  Andrews,  10  Wall.  327,  332,  holding  that  appearing  for  the  pur- 
of  moving  for  a  dismissal,  both  for  want  of  jurisdiction  and  for  want  of 
v.  is  a  waiver  of  an  objection  for  want  of  jurisdiction  of  the  person, 
liott  V.  Lawhead  (Ohio),  1  Northeast.  Rep.  677.  (Motion  to  object  that 
!Ourt  bad  no  jurisdiction  over  the  defendant  as  a  married  woman  to  grant 
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AasoTT^  rucTiCB  4110  ro&j 


ippeartnoa  for  the  purpose  of  attacking  th« 
mm^^  is  followed  bj  a  geiiaral  appearance  a 
tnoiioii  to  set  lide  ftorvioo,  and  an  appeal  fro 
dtimtcded ;  ^  or  if  followed  hy  such  act  sm  lind 
tbe  atate  is  an  appearanoo  and  anbmiiiioii  to 

9,  —  extension  or  stay  pending  ferial  npp 
ing  an  order  or  stipulation  extendinj^  time^ 
iiigs,**  wber^  the  obje*^t  m  expreniwHi  tii  bt*  int 
upon  special  appearance  to  ael  aaide  the  mmmi 
not  a  wiiiver  *>f  \\w  jurii^dictioaiit  < '  i  c 

i^  founded;  the  court  should,  on  a)  .  n, 

urn 'in  (lino  lo  appear  gi^iierally  and  plend,  pent 
a  denial  of  bis  tnotlon  to  iracate  serrice.^ 


FORM  Ifo,  437. 
Kotice  of  Appearance  fa^  att^iati 
ITitk  of  caurf^  and  came,*''] 

Please  take  notice  that  the  defendant  lorf  de 
more,  but  not  all  of  aeveral  defendants*^  nafm 

the  relief  prii^v<<d  for.  hetd^  an  appcttfamM*  erjuh-mlent  i 
tion  wnn  not  rtsn lined  to  wftut  of  pro|wr  iwrvioe.) 

hyn^m  r.  ^ntlr,  1^2  N.  Y.  405,  aiT'g  41  Ajip.  Div,  S 
(eppeamncei  in  ojifJOAition  tci  niollnn  tn  a.m#^nil  a  d 
»ti  luted  iMTvic**.  whiTc  both  the  ^r  '  'in 

litigfiteil,  operftt«i»  as  «  j^enera!  >  .  lie 

33  Woodruff  P,  Auatln,  16  Mij^o.  *»^,»,  .i^    .i.  i     -ujl' 
»i  Jonei  r.  Jones,  108  N.  Y.  415   (despite  an  avernh  i 
of  jurisdietion  ol  his  pt^rAonK 

A^ThcinkJiA  p.  Jon«A,  3  Mont  hi  j  L.  BuK  30* 
s«BreU  p.  Brown,  13  Abb.  Pr.  iN,  SJ  205.  In  U| 
taker,  16  VVts,  220,  it  wea  held  thitt  the  reservAtion  ol 
diction,  made  by  a  ipeclal  or  qunHlied  eppearanee,  h  \ 
CAuaing  to  be  insertcid  in  tbe  nrder  ngainat  him  e  it 
the  betli*r  view  ia  that  tliere  is  no  waiver,  nnd  that  tl 
stay  proceeding  until  the  question  of  juri^dietion  hn 
«T  Everett  v.  Evt-rett,  22  App,  Div,  473,  47  N,  Y.  Su 


WSmtolned  by  Dyer  p.  North,  44 
I'al.  157.  Snch  an  appearaooe  by  a 
pArty  jffwi  ;wru  dispenses  with  n«eea- 
nify*  of  senice  of  prooew.  Even 
though  it  be  a  eorpoimtian.  Attorney- 
tleneral  r.  Guardian  Mut.  Life  Ins, 
Co.,  77  N,  t,  27f,  And  if  it  be  one 
dissolved  by  appi>fntm<?nt  of  a  re* 
ceiviTi  appparwnce  by  iU  attorney  and 
the  attorney  of  the  reeeiver  nre  suHi* 
dent  for  thk  purpose.  An  infant  must 


be  served  with 
Mangam,  S4  ^ 

a*  Mistake  ii 
waivetl.  Bum 
Ins.  Co.,  §7  N 

40Nw?d  not 
pnrties*  but  av 
nbly  identify  t 

<i  Aa  to  pcdi 
aneei,  with  r« 
coits,  «ee  La»« 
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r  misnamed  in  the  summons,  indicate  it,  for  instance  thus: 
.,  sued  by  the  name  of  Y.  Z.], —  [if  defendant  is  sued  in  a 
sentative  capacity,^  add,  as  executor  of  the  last  will  and 
aent  of  M.  N.,  deceased,  or  othenuise],  appear  [s]  herein, 
hat  I  am  [or,  we  are]  retained  as  attorney [s]  for  him  [or, 
I  herein,  *  and  demand  that  [a  copy  of  the  complaint** 
all  [other]  papers**  in  this  action  [or,  proceeding]  be  served 
?  at  my  [or,  us  at  our]  office,  No        ,  street,  in 

ty  of 

ate.']  [Signature.] 

Attorney  for  defendant  [named]. 
Office  and  post-office  address  [specify.] 

idress]y  To 

Plaintiff's  attorney. 

nder  N.  Y.  Code  Civ.  Pro.,  §  421,  serve  within  twenty 
after  service  of  summons  —  or,  in  New  York  City  Court, 
I  six  days,  §§  3165-6.] 

FORM  No.  438. 
Notice  of  appearancey  and  wairer  of  notice,  etc,  in  foreclorare.^ 

r  in  last  Form  to  the  *,  continuing,]  and  hereby  waive  service 
papers  and  of  notices  of  all  proceedings  herein,  except  notice 
>lication  for  judgment,  and  notice  of  sale.*® 

[Date,  signature,  and  address  as  in  last  Form.] 


128;  Del.,  L.  &  W.  R.  R.  Co.  v. 
ird,  40  Hun,  625;  Olifiers  V, 
It.  15  Misc.  120,  36  N.  Y.  Supp. 
^'d,  159  N.  y.  650;  N.  Y.  Brew- 
o.  r.  Nichols,  65  N.  Y.  St.  Rep. 

T  separate  appearances  by  one 
led  in  two  distinct  and  adverse 
ies,  see  Roche  r.  O'Connor,  95 
►iv.  496,  88  N.  Y.  Supp.  968. 
ait  if  copy  was  served  with 
ns  upon  the  defendant  for 
:he  attorney  appears. 

where  he  appears  subse- 
'  for  another  defendant  who 
t  been  served  with  the  com- 
he  may  demand  another  copy. 

ei9  rel,  Wyckoff  i?.  Boyd,  2 
16. 

to  right  to  notice  of  subse- 
proceedings,  see  Chap.  I,  Art. 
>aragrapa8  10-12  of  this  Yol- 
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ume.  Rice  v.  Ehele,  55  N.  Y.  51S; 
Heinrich  v,  Englund,  34  Minn.  305; 
Driggs  V,  Van  Loon,  Col.  &,  C.  Cas. 
56;  N.  Y.  Code  Civ.  Pro.,  S  422. 

•45  Such  a  clause  in  the  notice  of 
appearance  of  one  holding  a  para- 
mount lien,  where  it  appears  that  the 
premises  were  sold  subject  to  it,  dom 
not  transfer  the  claim  from  the  prom- 
ises to  the  purchase  money.  Emi^aiit 
Ind.  Sav.  Bank  r.  Goldman,  76  N.  Y. 
127. 

40  In  Collins  r.  McArthur,  32  Misc- 
538,  67  N.  Y.  Supp.  460,  8  Anno  Ca*. 
357,  it  was  held  that  a  failure  to 
serve  notice  of  sale  was  immaterial, 
as  an  attorney  was  not  entitled  lo 
notice  of  the  steps  in  execution  of  the 
judgment.  See,  also,  Frazier  v, 
Swimm,  79  App.  Div.  53,  79  N.  Y. 
Supp.  787. 
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Please  take  notice^  thiit  f  appear  hennn 
^f  loMi  two  Forms  from  the  *]- 

[DiUe  and  addrt^  as  m  Form  No,  437. 

DefendiiDt  in  p<*r 
ffimrf*?iir**  unci 

FORM  Ho.  440 
OrdtT  to  iJ^w  cattM  vliy  time  to  ippe&r  And  ple« 
gnbl  iftvr  detennination  ot  appeal  iaroJvi&£  jx 

[Title  of  court  mid  cause.] 

On  the  annexed   affidavit  of  Y.  Z.,  rei 
J  19     »  and  upon   [dcMignatintj  e 
motion  of  Z.  T,^  attomeT  for  thif  defend  an 
tln«  in  of  ion  imly* 

I^t  the  plaintiff  show  cause  at  a  Speeia 
to  be  held  at  the  court  bouse  in  the  citr  of 
day  of  »  19     »  at        o'elock  in  tl 

day,  or  aa  ioon  thcrpafter  as  counsel  can  b* 
of  Ore  defendant  Y*  Z,  to  appear  generally 
to  the  corrtplaiui  herein  should  not  he  ex  ten 
after  fhf*  outry  and  sennee  of  an  order  o 
Appellate  Division  of  tbii  court  for  the 
on  Uie  appeal  from  the  Special  Term  ordet 
henin,    on  ,    19     ,    am]    vthr    the 

plaintiff  should  not  be  stayed  during  the  p< 
to  said  Appellate  Divigion  and  until  the  At, 
and  until  t%vcnty  days  thereafter:  and  why 
not  have  such  athcr  and  further  rt'ltcf  in 
be  jnst 

And  it.  is  hereby  further  ordered^  ti 
dt*fendant  to  appear,  answer^  or  demur  to 
If  hereby  extended  to  twenty  days  after  the 
llie  decision  of  this  motion. 


C7  Dgrendant    so    appeiiring   ii    not  ^  Sm^b  ir 

#11  titled    io    coatB*      Sve    Kopper    f*      tlit?  qu^stio 
WiUls,  9  Daly,  4<W.  t»ub«bt{itml 

22  App.  Bii 
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rv  ice  of  a  copy  of  this  order  and  the  papers  on  which  it  is 
ed,  on  or  b^ore  the  day  of  y  '^^     9  ^^^  be 

lent 

ISignatiere  of  judge  and  official  title.'\ 

lex  affidavit  to  the  circumstances  and  the  condition  of  the 
use,  and  disclosing  necessity  of  an  order  to  show  cause,]*^ 

FOHM  No.  441. 
eztending  time  to  appear  and  pleads  pending  appeal  as  to  juri8dictioB.BO 

At  a  Special  Term  [etc.,  see  p,  256.] 
e  of  cause.'\ 

.  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  , 

,  and  on  reading  [mention  other  papers  moved  upon  and 
iy  filed']  J  and  the  order  to  show  cause  procured  thereon, 
I  ,   19     ,  and  after  hearing  Z.  T.   of  counsel  for 

lefendant,  and  A.  T.  of  counsel  for  the  plaintiff;  and  on 
>n  of  Z.  T.,  defendant's  attorney,  it  is 

ldered,  that  the  time  of  the  defendant  to  appear  generally 
\o  answer  or  demur  [and  to  make  such  motion  as  he  may 
idvised]  to  the  complaint  herein,  is  hereby  extended 
twenty  days  after  the  entry  of  an  order  on  the  decision  of 
Appellate  Division  for  the  department  on  the  appeal 

ifendant  from  the  Special  Term  order  of  ,  19     . 

^ate,  direction  to  enter,  signature,  etc.,  as  in  Form  No.  108, 
5  (above).] 

FORM  No.  442. 
Notice  of  special  appearance.Bi 
e  of  court  and  cause.] 

2Bse  take  notice,  that  I  appear  specially  herein  on  behalf  of 

Jiere  -name  moving  party]  as  his  [or,  their]  attorney,  for  the 

3se,  and  only  for  the  purpose,  of  [stating  if],  and  that  the 

does  not  appear  generally  in  this  action.*® 

^ate.]  [Signature  and  office  and  post-office  address.] 

ddress].  To. 

Plaintiff's  attorney. 


ee  psif^e  129  of  this  volume, 
ustained  by  De  Mali  v.  De  Mali, 
cly.  Dipr.  306. 

<»e  pp.  85,  126,  of  this  volume; 
iffany  v.  Lord.  65  N.  Y.  310. 
B  not  pftsential  to  serve  this  sep- 
notice  of  a  special  appearance. 
11  suffice  for  ordinary  purposes 


if  the  attorney  subscribes  the  motion 
papers  as  "  attorney  appearing 
specially  for  the  purpose  of  this  mo- 
tion only.** 

B2This  deninl  of  general  appear- 
ance, though  often  inserted  from 
abundance  of  caution,  is  unnecessary. 
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rosM  vo.44a 

Aaotktr  fom:  •»  Appairaact  to  oppoM  a  mottoft;  aad 

ob!)Mtiim& 

I  hereby  appear  for  Y.  Z.  on  the  annexed  order  to  show  easas 
for  the  sole  purpoee  of  objecting  to  the  juriadiction,  and  cooseat 
that  the  return  thereof  be  adjourned  to      ,  ,  19    ,  at 

y  u.y  but  without  prejudice  to  the  rig^t  to  object  to  the 

jurisdiction  of  the  court  or  judge,  o^er  the  parties  before  it,  and 
without  hereby  waiving  any  objections,  preliminary  or.  other 
wise. 

[Date,  signature  and  addressee  as  in  last  FomL] 

FORM  Ho.  444. 
Ordar  to  show  cavas  why  dafondaat  may  not  withdraw  appaaiaaoe.B 

[Title  of  court  and  eauee.'] 

On  the  annexed  affidavit  and  copy  appearance,  let  the  plaintiff 
herein  show  cause  at  a  Special  Term  of  this  court,  to  be  held  at 
the  court  house,   in  the  city  of  ,   on  the  day  of 

y  19     ,  at  o'clock         .  u.,  or  as  soon  ther^ter 

as  counsel  can  be  heard,  why  the  notice  of  appearance  heretofore 
served  on  him  herein  should  not  be  countermanded  and  with- 
drawn. 


[Date.'\ 


[Signature  and  initials  of  title  of  judge.] 


sSAn  appearance  cannot  be  with- 
drawn without  consent  or  leave  of 
court.  Gait  i?.  Provident  Sav.  Bank, 
18  Abb.  N.  C.  431;  Svmmes  1?.  Major, 
21  Ind.  443 ;  United  States  V,  Curry, 
6  How.  (U.  S.)  106;  Tripp  v,  SanU 
Rosa  R.  R.  Co.,  144  U.  S.  128;  Rio 
Grande,  etc.,  Co.  r.  Gilderaleeve,  174 
id.    603;    a.    P.,   Wilaon  v.   Hiiliard 


(Penn.,  1886),  6  AtL  Rep.  25S.  But 
the  court  have  power  to  grant  leare. 
Hunt  V.  Brennan,  1  Hun,  213. 

If  the  order  is  expressed  to  be 
without  prejudice  to  plaintiff,  it  vtm 
plaintifTs  rigrhts  to  claim  that  the 
appearance  is  a  waiv«r  of  defect  ii 
process  or  its  service.  OreiafatoB  f. 
Kerr,  20  WaU.  8. 
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ARTICLE  II. 
Settino  Aside  Summons  or  Sebvice^  Etc. 

B  form  of  objecting  to  the  jurisdiction  as  to  codefendants  is  treated 
Pleading.  Dismissal  for  neglect  to  prosecute;  and  the  opening  of  a 
ent  founded  on  defective  service;  will  be  more  conveniently  considered 
Election  with  later  proceedings.  We  here  state  only  proceedings  by  which 
ants  may  directly  interpose  against  the  attempt  to  exercise  jurisdiction 
it  formally  litigating  the  question  of  jurisdiction  as  an  issue  in  the 


isdiction  of  subject-matter. 

>arture. 

;ht  to  move. 

le  to  remove  cause  postponed. 

isdiction  of  person  —  defects  of 

process  or  of  service. 

vice  of  wrong  person ;  misnomer. 

lateral  attack. 


)  Notice  of  motion  to  vacate 
order  for  service  by  publi- 
cation, for  insuificiency  of 
papers  or  defect  in  order. 

)  Formal  affidavit  to  obtain 
order  to  show  cause  why 
order  for  service  by  publica- 
tion. 


(447)  Order    to    show    cause    why 

order  of  publication  should 
not  be  set  aside. 

(448)  Order  vacating  order  for  serv- 

ice by  publication. 

(449)  Affidavit  to  non publication  of 

summons. 

(450)  Special  appearance  with  no- 

tice of  motion  to  set  aside 
proceedings. 
(461 )  Order  to  show  cause  why  sum- 
mons (or  its  service)  should 
not  be  set  aside  —  with  ex- 
tension of  time,  and  stay. 

(452)  Order  on  motion  to  set  aside 

summons  where  appearance 
was  special. 

(453)  Affidavit  to  move  for  leave  to 

defend     after     service     by 
publication. 


Jurisdiction  of  sybjed-maiter,']  —  The  court  has  power 
ismiss,  on  motion  or  on  its  own  volition,  an  action  of  the 
jct  of  which  it  has  no  jurisdiction,  in  practice,  first  giving 
plaintiff  an  opportunity  to  be  heard  on  the  question  -^  but  it 
t  matter  of  right  on  defendant's  part  to  invoke  this  power  By 
tion  to  set  aside  the  summons  or  its  service.  The  court  may 
ire  the  question  to.be  raised  more  formally.* 

lartog  1?.  Memory,  116  U.  S.  688;  Robinson  r.  Oceanic  S.  N.  Co.,  112 

315,  16  Civ.  Pro.  225. 
Ulantic  &  Pac.  Tel.  Co.  r.  B.  &  O.  R.  R.  Co.,  87  N.  Y.  356.  The  court 
hat  question  does  *'  not  properly  arise  on  the  motion  to  set  aside  the 
«  of  the  summons.  The  legality  and  regularity  of  the  service  are  the 
points  to  be  considered.  Perhaps  in  a  case  free  from  doubt,  the  court 
t  dismiss  the  whole  proceeding  on  a  motion  to  set  aside  the  service  of 
ummons,  but  the  regular  mode  of  raising  the  questions  discussed  is  by 
rrer  or  answer,  and  we  do  not  now  pass  upon  them."  See,  also,  Mabon  i?. 
7  Elec.  Co.,  24  App.  Div.  60,  48  N.  Y.  Supp.  973. 
t  practice  is  stated  at  pp.  8Q,  81,  paragraphs  13,  16,  of  this  volume. 
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2.  Deparlurcl  —  Under  the  equity  practice^  and  in  thoae  Stated 
Mrhere  the  commencement  of  an  action  is  modeled  thereon,  the 
tiling  of  the  bill  or  complaint  is  the  foundation  of  the  suit;^  ai^i 
if  the  procesd  anticipates  that,  or  there  is  a  discrepancy  between 
the  two,  the  legal  fault  is  in  the  process,  and  the  remedy  is  to  set 
aside  the  process.^^ 

Under  the  common  law  system,  and  in  those  States  where,  as 
in  New  York,  the  commencement  of  an  action  is  modeled  on  siidi 
system,  the  issue  and  serrice  of  the  process  is  the  foundation  of 
the  suit ;  and  if  there  is  a  discrepancy  between  the  process  and  the 
complaint,  the  l^al  fault  is  in  the  complaint,  and  the  remedy  is 
to  set  that  aside.  But  plaintiff  may  be  allowed  on  terms  to  amend 
his  summons  so  as  to  conform  it  to  the  complaint,  and  let  the  com- 
plaint stand."* 

3.  Right  to  move.']  — A  defendant,  even  though  be  has  not  been 
served,*^*  or  who  has  been  served  with  a  substantially  defective 
summons,*^  has  a  right  to  appear  specially®*  and  move  to  dismisa 
the  suit  for  want  of  jurisdiction,  if  it  is  wrongfully  proceeded 
with  against  him,  as  if  he  had  been  subjected  to  the  jurisdiction. 

4.  Time  to  remove  cause  postponed,}  —  Pending  a  motion  to 
set  nside  the  service  of  the  summons,  the  action  is  not  deemed  to 
involve  a  Federal  question,  because  it  has  not  yet  been  so  far 
"  brought ''  as  to  show  that  a  removable  controversy  is  involved.* 

5.  Jurisdiction  of  person:  —  defects  of  process  or  of  serrice,] 
—  If  the  summons  itself  is  unauthorized,  the  motion  will  be  to  set 
it  aside,  and  all  proceedings  founded  on  it.® 

5C  See  2  Northeast  Rep.  866,  note. 

67  See,  for  instance,  U.  S.  v,  Eddy  (U.  S.  Cir.  Ct,  N.  D.  Ohio,  W.  0.  1885), 
28  Fed.  Rep.   226. 

68  Norton  v.  Cary,  14  Abb.  Pr.  364,  23  How.  Pr.  460;  OIney  t?,  Goodwin, 
44  N.  y.  Supp.  41,  78  St.  Rep.  41. 

TO  Norton  v.  Cary.  14  Abb.  Pr.  364,  23  How.  Pr.  364.  See,  alao.  Article  I  of 
this  Chapter,  para^aph  1,  and  Noble  v.  Crandall,  49  Hun,  474.  A  motion  to 
vacate  an  order  of  publication  will  be  denied,  when  the  only  ground  ia  thAt 
the  defendant  has  no  property  in  the  state  and  pltiintiff  cannot  enter  judgment 
Clark  V.  Boreel,  21  Hun^  594. 

CO  Lyman  r.  Milton,  44  Cal.  630. 

<}i  See,  however,  as  to  leave  in  United  States  courts,  and  a  compariMO  of 
the  practice  in  different  jurisdictions,  Romaine  r.  Union  Ins.  Co.,  28  Fed. 
Rep.  625;  Barnes  v,  W.  U.  Tel.  Co.,  120  id.  550,  656. 

62Germania  Ins.  Co.  u.  State  of  Wisconsin,  119  U.  S.  473, 

<^  For  omission  of  infant  plaintiff  to  have  guardian  ad  litrm  appointed,  s^^" 
Hill  V.  Thacter.  3  How.  Pr.  407 ;  and  Chapter  II,  Article  VIII.  supra. 

For  want  of  leave  to  9ue^  Finch  t>.  Carpenter,  6  Abb.  Pr.  225;  and  pai^e  ^'' 
of  this  volume. 
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If  the  objection  goes  only  to  the  mode  of  service,  even  thoagh 
it  be  to  the  formality  of  the  copy  delivered,  or  to  the  jurisdiction 
of  the  judge  to  direct  service  by  publication,  etc.,  it  is  error  to  set 
aside  the  summons,  or  to  vacate  any  accompanying  provisional 
remedy  ;^  the  motion  should  be  confined  to  setting  aside  the  objec- 
tionable act,  and  all  proceedings  founded  thereon.^  This  will 
leave  the  summons  outstanding,  and  the  action  as  truly  in  existence 
as  at  first,  but  will  leave  the  court  without  jurisdiction  of  the 
person  served ;  and  the  plaintiff  can  attempt  service  afresh. 

S4  Beacom  v.  Rogers,  79  Hun,  220,  20  N.  Y.  Supp.  507 ;  Higgins  r.  Dewev, 
27  Abb.  N.  C.  81,  34  St.  Rep.  692. 

^■^  For  an  extensive  collection  of  cases  on  this  subject  of  setting  aside  ser- 
vice of  sununons,  see  Hun's  Court  Rules,  1904  ed.,  pp.  119-129. 

For  motion  on  the  ground  that  the  copy  served  was  not  a  correct  copy, 
see  People  r.  Great  Western  S.  S.  Co.,  4  Monthly  L.  Bui.  64. 

As  to  setting  aside  because  day  of  service  was  Sunday  or  election  day,  see 
Cavendish  V.  Turnpike  Co.,  2  Vt.  531;  Stapleton  v.  Reynolds,  5  Am.  L.  Rec. 
242 ;  Comer  r.  Jackson,  50  Ala.  384 ;  Gladwin  r.  Lewis,  6  Conn.  49. 

As  to  setting  aside  because  the  process  delivered  was  immediately'  takes 
back  with  a  promise  to  attend  to  it,  see  Mather  r.  Parsons,  32  Hun,  338. 

See,  for  instance,  Hyslop  v.  Hoppock,  5  Benedict,  447  (service  set  aside, 
bat  not  process,  on  showing  that  the  place  where  it  waa  left  was  not  defend- 
ant's residence). 

As  to  setting  aside  service  by  publication  for  omitting  to  file  complaint,  see 
Kendal]  r.  Washburn,  14  How.  Pr.  380;  Whiton  v.  Morning  Journal  Assoc., 
23  Misc.  299,  50  N.  Y.  Supp.  897. 

Clerk's  omission  to  mark  summons  filed, —  held  not  a  ground  to  set  it  aside 
in  Reed  v.  Curry,  35  111.  536. 

As  to  setting  aside  service  by  publication  for  omission  to  maily  see  Clark 
r.  Adams,  33  Mich.  159;  Scorpion  S.  M.  Co.  r.  Marsano,  10  Nev.  370.  Or 
for  failure  to  receive  by  mail,  Bank  of  N.  Am.  t;.  Norwich  Sav.  Soc.  37  Conn. 
444;  Lewis  P.  Lewis,  15  Kans.  181,  193.  Or  for  failure  to  properly  direct 
mailing.  Eleventh  Ward  Bank  v.  Powers,  43  App.  Div.  178,  59  N.  Y.  Supp. 
314;  Ver  Planck  r.  Godfrey,  31  Misc.  54,  64  N.  Y.  Supp.  545;  aflTd,  49  App. 
Diy.   648. 

As  to  service  by  party,  see  Myers  r.  Overton,  2  Abb.  Pr.  344;  less  fully« 
4  E.  D.  Smith,  428;  Hunter  v.  Lester,  10  Abb.  Pr.  260,  18  How.  Pr.  347. 

As  to  service  by  wrong  officer.  Beard  r.  Smith,  9  Iowa,  50;  Sawyer  v.  Price, 
6  Ala.  285;  Gage  r.  Graffam,  11  Mass.  181;  Minott  v.  Vineyard,  11  Iowa,  90. 

As  to  setting  aside  for  service  in  violation  of  privilege  of  witnesses,  see 
Person  V.  Gricr,  66  N.  Y.  124,  23  Am.  R.  35  (non-resident;  explained  and 
followed  in  Grafton  v.  Weeks,  7  Daly,  523) ;  Blair  v.  Turtle,  1  McCrary,  372; 
Frisbie  r.  Young,  11  Hun,  474  (resident  witness) ;  Miner  v.  Markham,  28 
Fed.  Rep.  387  (violation  of  privilege  of  member  of  Congress) ;  Matthews  i*. 
Tufts,  87  N.  Y.  568  (parties);  Parker  v.  Marco,  136  N.  Y.  585.  See  also 
Nichols  r.  Horton,  14  Fed.  Rep.  329;  Hale  v.  Wharton,  73  Fed.  Rep.  738; 
r^med  V.  Griffin,  21  Am.  L.  Reg.  675;  Atchison  v.  Morris,  11  Biss.  C.  Ct.  191. 

As  to  service  on  corporation  by  delivery  to  one  not  proper  officer  or  agent, 
see  Eisenhoefcr  V.  New  Yorker  Zeitung  Pub.  Co.,  91  App.  Div.  94,  86  N,  Y. 
Snpp.  438;  Am.  Bell.  Tel.  Co.  v.  Pan  Electric  Tel.  Co.,  28  Fed.  Rep.  625;  Ro- 
maine  r.  Union  Ins.  Co.,  Id.;  Berrian  v.  Meth.  Soc.,  4  Abb.  Pr.  424  (mere 
de  jure  and  not  de  facto  officer) ;  Swift  r.  Globe  Varnish  Co.,  N.  Y.  Daily 
Rejr.,  May  14,  1883  (service  on  officer  who  was  himself  the  assignor  of  thi» 
claim  sued  on);   Hetzel  r.  Tannehill  Mining  Co.,  4  Abb.  N.  C.  40    (aervioe 
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6.  Service  of  wrong  person;  misnomer.li  —  If  the  ri^t  person 
is  served  as  defendant,  but  is  misnamed  in  the  summons,  his 
remedy  to  secure  being  correctly  named,  is  to  appear  in  his  true 
name  and  secure  amendment,  or  to  appear  specially  and  move  to 
set  aside  the  summons,  etc.,  for  misnomer,^  in  which  case  the 
plaintiff  will  usually  be  allowed  to  amend. 

If  the  summons  is  served  on  the  wrong  person,  even  though  of 
the  same  or  similar  name  to  the  intended  defendant,  his  most  com- 
plete and  direct  remedy  is  to  appear  in  a  form  of  appearance  in- 
dicating that  the  summons  has  been  served  on  the  wrong  indi- 
vidual ;  and,  if  no  attention  is  paid  to  this,  to  formally  answer  the 
complaint  when  served,  notice  the  case  for  trial,  and  if  plaintiff 
refuses  to  remedy  the  mistake  by  withdrawing  the  summons  or 
consenting  that  its  service  be  set  aside,  the  action  may  be  brought 
to  trial  and  dismissed.  There  is  also  autjiority  for  the  practice  of 
moving  to  set  aside  the  service,  on  the  ground  that  a  mistake  has 
been  made  in  the  person  ser\'ed ;  but  where  this  is  resorted  to,  the 
person  runs  the  risk  of  having  plaintiff  insist  that  the  service  was 
upon  the  right  individual,  although  the  name  was  incorrectly 
stated  in  the  summons,  in  which  event  it  is  the  duty  of  the  court 
to  deny  the  motion  to  set  aside  service.*'^ 

If  the  person  served  is  in  doubt  whether  he  is  the  intended  de- 
fondant  or  not,  the  question  whether  it  is  necessary  for  him  to 
appear  in  order  to  avoid  judgment  apparently  against  him,  is  a 
question  for  the  court,  and  will  usually  depend  upon  whether  the 
names  were  so  similar  that  under  the  circumstances  he  was  justi- 
fied in  applying  to  the  court,** 

after  dissolution) ;  Donadi  r.  N.  Y.  State  Mut.  Ins.  Co.,  2  E.  D.  Smith,  519; 
Persons  v.  Buffalo  City  Mills,  29  App.  Div.  45,  61  N.  Y.  Supp.  645  (duty  of 
corporation  moving  to  disclose  facts). 

As  to  service  by  decoying  into  the  jurisdiction,  see  Olean  St,  Ry.  Co.  r. 
Fairmont  Const.  Co.,  65  App.  Div.  292,  8  Anno.  Cas.  404;  Beacom  v.  Rogers, 
79  Hun,  220,  29  N.  Y.  Supp.  607;  Higgins  v.  Dewey,  27  Abb.  N.  C.  81.  34 
St.  Rep.  692;  Baker  r.  Wales,  14  Abb.  Pr.  (N.  S.)  331;  Steiger  P.  "Bonn,  4  Fed. 
Rep.  17.  5  Wkly.  Cin.  Bui.  729,  and  cases  cited;  Cavanagh  v,  Manh.  Transit 
Co.,  133  Fed.  Rep.  818;  Hevener  f?.  Heist,  9  Phil.  274.  Or  bringing  on  by 
extradition.    Adriance  r,  Lagrave.  59  N.  Y.  110;  Slade  r.  Joseph,  5  Daly,  187. 

As  to  service  by  delivering  sealed  package,  see  Bulkley  r.  Bulkley,  6  Abb. 
Pr.  307.  As  to  violence  in  entering  to  serve.  Mason  v.  Libbey,  1  Abb,  N.  C. 
354. 

66  Otherwise  of  a  corporation.      X.  Y.  Code  Civ.  Pro.,  {  1777. 

c^Lederer  Amusement  Co.  r.  Pollard,  71  App.  Div.  35.  75  N.  Y.  Supp.  619, 
10  Anno.  Cas.  481 ;  City  of  New  York  u,  Ackerman,  61  Misc.  424. 

«8That  a  defendant,  by  his  own  representations  inducing  service,  may  be 
estopped  from  objecting  that  he  was  not  the  proper  person  to  be  served,  see 
Finnegan  r.  Carraher,  47  N.  Y.  493. 
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7.  Collateral  attack.'\ —  In  a  collateral  attack,  the  proceedingB 
should  be  upheld  unless  absolutely  void  for  jurisdictional  defects.^ 

FORM  No.  446. 

Notice  of  motion  to  Tscate  order  for  eervice  by  pnbUcatioii,  for  InnifBdency  of 
papers  or  defect  in  order. 

[Title  of  court  and  cause."] 

Please  take  notice  that  upon  the  hereinafter  described  order, 
and  the  papers  upon  which  the  same  was  granted,  the  undersigned 
will  move  this  court,  at  a  Special  Term,  [Part  I.]  thereof,  to  be 
held  at  the  County  Court  *House,  in  the  [Borough  of  Manhattan, 
in  the  City  of  New  York],  on  ihe  day  of  ,  19     > 

at  10.30  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  vacating  the  order^^  herein  dated  the 
day  of  ,    19     ,   made   by   Mr.    Justice  y 

and  directing  service  of  the  summons  herein  by  publication  upon 
the  defendants  M.  A.  G.,  [individually  and  as  trustee  for 
L.  A.  G.],  and  L.  A.  G. ;  that  the  grounds"  upon  which  this  motion 
19  made  are  (1)  that  the  said  order  is  defective  in  not  specifying 
the  post-office  in  which  the  copies  of  the  summons,  complaint  and 
order  were  to  be  deposited,  and  (2)  that  the  certificate  and  affi- 
davits presented  to  the  justice  do  not  show  that  the  plaintiff  has 
been,  or  will  be  unable,  with  due  diligence,  to  make  personal 
service  of  the  summons  herein. 

IDaie.']  [Signature.] 

Appearing  specially  for  the  purpose 
of  this  motion  on  behalf  of  defend- 
ants M.  A.  G.,  [individually  and  as 
trustee],  and  L.  A.  Q. 

[Office  and  post-offfice  address.] 

As  to  errors  in  names  of  defendants,  see  Dole  r.  Manley,  11  How.  Pr.  138 
(holding  that  since  under  the  Code  misnomer  is  not  pleadable  in  abatement, 
the  rcmedj  is  to  move  before  appearing,  and  that  it  is  waired  hj  appearing 
irenerally). 

a»Denman  v.  McGuire,  101  N.  Y.  101,  1S4. 


TO  Where  the  order  was   re^larly  50   N.   Y.    Supp.    89D,   27   Civ.   Pro. 

obtained,  but  subsequent  statutory  re-  Rep.  224  ( failure  to  file  papers  on  or 

quirements    have   been   violated,   the  before  day  of  first  publication). 

motion  should  be  to  set  aside  the  pro-  Ti  It  is  not  essential  to  specify  the 

e««dings  under  the  order.    Whiton  v,  grounds.     See  note  72  to  next  Form. 
Morning  Journal  Asso.  23  Misc.  299, 
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FOSM  No.  446. 

Vonul  aflUavit  to  obUia  otdor  to  show  camo  why  oidor  lot  mtwict  hj  pob- 
lication  shoiild  not  be  aet  atido. 

[Title  of  court  and  cause.} 
IVenue.] 

Z.  T.,  being  duly  sworn,  sajB:  L  That  he  is  counael  [or,  the 
managing  clerk  for  W.  T.,  who  is  counsel]  for  the  defendant  Y.  Z. 
herein,  for  the  purpose  only  of  moving  to  set  aside  the  order  for 
service  of  the  summons  herein  by  publication  [or,  without  the 
State]  upon  the  said  Y.  Z.,  dated  the  day  of  »  ^^     i 

and  filed  on  the  day  of  ,  19     .^ 

II.  [State  condition  of  cause;  and  add  reason  for  asking  order 
to  show  cause, ^  for  instance  thus:]  That  deponent  desires  an  order 
to  show  cause  for  this  purpose,  returnable  in  less  than  eight  days, 
in  order  that  there  may  be  time  for  hearing  and  decision  there- 
upon before  the  day  of  >  19  ,  which  is  defendant's 
last  day  to  appear  and  plead  herein  if  the  said  order  be  sustained. 

III.  That  no  previous  application  for  an  order  to  show  cause 
why  said  proceedings  should  not  be  set  aside  has  been  made  herein 
[except,  cte.^*]. 

[Jurat.']  [Signctiure.] 

FOSM  No.  447. 
Order  to  show  canae  why  order  of  publication  ihoiild  not  be  aet  «iide.is 

[Name  of]  Court  [or  if  court  order]^  At  a  Special  Term,  [etc. 

See  p.  255.] 
[Title  of  cause.] 
On  the  annexed  affidavit  of  Z.   T.,  verified  the  day  of 

,   19     ,  let  the  plaintiff  or  his  attorneys  show  cause 

72  It  ia  doubtful  whether  any  attack  v,  lAuge,  40  Misc.  676,  83  N.  Y.  Supp. 

upon  an  order  for  service  by  publica-  180;     Whiton    v.    Morning    Journal 

tion  would  be  considered  founded  upon  Asso.  23  Misc.  209,  50  N.  Y.  Supp. 

an  irregularity  within  Rule  37  of  the  809;  also,  article  on  Sebtice  bt  Pdb- 

General  Kules  of  Practice,  requiring  ucatton,  supra. 
the  irregularity  to  be  specified  in  the         7S  See  Gen.  Rule  No.  37. 
notice   of   motion   or  order  to   show         74  See   p.   116,  paragraph   84,  and 

cause.    If  the  papers  were  insufficient  p.  171  of  this  volume, 
to  confer  jurisdiction  upon  the  court,         75  The  judge  who  grants  an  order 

or  the  order  is  not  in  strict  compli-  of   publication   can   entertain  an  eg 

ance  with  the  code  requirements,  the  parte  application  to  vacate  or  modify 

service    will    not    be    effective*    and  it    McCarthy  c.  McCarthy,  13  Hun, 

o  fortiori  the  motion  to  vacate  based  570.     See  pp.  01-03,  paragraph  33,  of 

upon  such  objections  raises  more  than  this  volume, 
a  question  of  regularity.    See  Wilson 
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before  a  Special  Term  of  this  court,  to  be  held  at  the  court  house, 
in  the  city  of  ,  in  the  county  of  ,  on  the 

(lay  of  .,  19     ,  at       o'clock      .  m.,  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  the  order  of  publication  herein  dated 
the  day  of  ,  19     ,  should  not  be  set  aside  on  the 

papers  on  which  the  same  was  granted  on  the  ground  of  /® 

with  such  other  and  further  relief  as  may  be  just,  and  with  costs 
of  this  motion. 

Service  of  this  order,  and  the  annexed  affidavit,  on  or  before 
the  day  of  i  19     ,  shall  be  sufficient 

lAuihenticaiion  as  in  Form  No.  108,  p.  265.] 

FORM  No.  448. 
Older  vacatiiig  order  for  service  by  publication. 

At  a  Special  Term,  [etc., 
see  p.  255.] 
[Title.] 

A  motion  having  been  made  to  vacate  the  order  herein  for  the 
service  of  summons  in  this  action  by  publication  upon  the  defend- 
ant, M.  A.  G.,  [individually  and  as  trustee  for  L.  A.  6.],  and 
upon  the  defendant  L.  A.  6.,  which  said  order  bears  date  the 
day  of  ,  19     ,  and  was  filed  in  the  office  of  the 

Clerk  of  the  Court  of  New  York  on  the  day  of  , 

19     ;  and  said  motion  having  regularly  come  on  to  be  heard ; 

Now,  upon  reading  the  said  order  and  the  papers  upon  which 
the  same  was  granted,  viz,,  the  certificate  of  the  sheriff  of  the 
County  of  New  York,  dated  ,  19     ,  the  affidavits  of 

,  and  the  verified  complaint ;  and  upon  reading  and 
filing  the  notice  of  this  motion,  dated  ,19     ,  with 

admission  of  the  service  thereof  upon  plaintiff's  attorneys;  and 
after  hearing  C.  C.  A.  for  the  motion,  and  W.  E.  W.,  Esq., 
apposed,  on  motion  of  A.  &  C,  appearing  specially  for  the  defend- 
ants G.,  it  is 

Ordered,  that  the  said  motion  be  and  the  same  is  hereby  granted, 
and  the  said  order  for  the  service  of  the  summons  herein  upon  the 
defendant,  M.  A.  G.,  [individually  and  as  trustee  for  L.  A.  G.l, 
and  upon  the  defendant  L.  A.  G.,  be  and  the  same  is  hereby 
vacated,  with  ten  dollars  costs. 

"« If    the    affidavit    failed    to   give  note  72  to  previous  Form  446.    As  to 

jurisdiction,    or   the   order   does    not  what  insufficiency  of  affidavit  prevents 

oomply    with    the   statutory   require-  acquiring  jurisdiction,  aee  discussion 

mfnts.    it  is   not  essential   that  the  and  cases  cited  in  article  on  Sebvicb 

motion   specify  the  objections.     See  by  Publication. 
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FORM  Ho.  448. 
AffidATit  to*  Boa-pnblicttiOB  of  raau&OBt.TT 

[Title  of  court  and  cause.} 
I  Venue.} 
D.  S.  O.,  being  duly  sworn,  says : 

I.  He  is  the  principal  clerk  in  the  office  of  the  Daily  Register, 
the  legal  official  journal  of  the  city  and  county  of  New  York. 

II.  That  among  his  other  duties  it  is  his  duty  to  receive  and 
insert  all  the  advertisements  in  said  Register,  among  whidi  are 
summonses  for  publication.  * 

III.  That  he  has  examined  the  books  and  files  of  said  Daily 
Register,  and  knows  of  his  own  knowledge  that  no  publication 
of  any  summons  in  above  entitled  action,  or  against  any  of  the 
defendants  in  said  above  entitled  action  in  the  said  action  has 
appeared  or  been  published  in  said  Daily  Register,  from  , 
19     ,  to                 ,  19     . 

[Jurat.}  [Signature.} 

FOUf  No.  450. 
Special  appearaaco  with  notice  of  motion  to  tot  acids  proceediagiL 

[Title  of  court  and  cause.} 

Please  take  notice,  that  I  appear  in  this  action  for  [naming 
the  person  on  whose  behalf  the  motion  is  made},  for  the  purpose 
of  lliis  motion  only,  and  no  other  purpose;  and  that  upon  the 
summons  and  proceedings  herein,  and  upon  the  annexed  fdfidavit, 
I  shall  move  the  court  at  a  Special  Term,  to  be  held  at  the  court 
house  [or,  at  the  city  hall} ,  in  the  city  of  ,  on  the 

day  of  ,  19     ,  at  the  opening  of  the  court  on  that  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  that 

7T  Where  publication  is  ordered,  the  by  the  publication  of  a  copy  substan- 

statute  must  be  strictly  pursued,  and  tially  correct.     An   omission  of  un- 

publication  made  in  a  different  paper  necessary  words  cannot  vitiate.    Van 

than  that  directed  by  the  court,   is  Wyck  v.  Hardy,  4  Abb.  Ct.  App.  Dec. 

▼oid,  without  reference  to  the  ques-  496;   Brennen  r.  North,  7  App.  Dir. 

tion    whether    defendant   was    preju-  70,  30  N.  Y.  Supp.  975.    Nor  will  an 

diced.     Brisbane  v.  Peabody,  3  How.  error   in  the  plaintiff's  name.     Far- 

Pr.   109.  rington  t?.   Muchmore,  62  App.   Dir. 

But   publication   in   the   paper   in-  247,  65  N.  Y.  Supp.  432.     Nor  enw 

tended,    although    the    name    differs  in    date   of   summons   as   published, 

somewhat  from  that  in  the  order,  is  showing  a  date  later  than  the  order, 

sufficient.    Waters  v.  Waters,  7  Misc.  George  v.  Pitzpatrick,  41  N.  Y.  Supp. 

619,  27  N.  Y.  Supp.  1004.  211,  25  Civ.  Pro.  Rep.  383. 

An  order  for  publication  is  satisfied 
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the  service  of  the  summons  herein  be  vacated  and  set  aside,  and 
that  this  action  be  dismissed  with  costs  on  the  ground  [brieflif 
indicaiing  it,  and,  if  any  irregularity  is  relied  upon,  specifying  it 
dislinclly'\f  and  for  the  costs  of  this  motion. 

[0016.11  [Signature  of],  Attorney  for  Y.  Z.,  for 

the  purpose  of  this  motion  only. 
[Address],  To 

Plaintiffs  attorney. 

FOSM  Ho.  461. 

Order  to  ibow  cause  why  rammoiu  (or  its  Mrrico)  should  not  bt  Mt  aaidOi 
with  ozteniiOB  of  timo  and  stay.TS 

[Title  of  court  and  cause.] 

On  the  summons  in  this  action  and  the  annexed  affidavit  of 
Z.  T.,  verified  the  day  of  >  1^     >  ordebed,  that  the 

plaintiff,  or  his  attorneys,  show  cause,  before  this  court,  at  a 
Special  Term  thereof,  to  be  held  at  the  court  house  in  the  city  of 
,  and  county^*  of  ,  on  the  day  of  , 

19     y  at         o'clock         .  M.,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  the  summons  herein  [or,  why  the 
service  of  the  summons  herein  on  tlie  defendant  Y.  Z.]  should 
not  be  set  aside  on  the  ground  [stating  it;  and  if  irregularity  is 
relied  on,  specify  what]. 

Ordebed  further,  that  service  of  this  order  and  annexed  affi- 
davit days,  on  or  before  the  day  of  ,  19  , 
shall  be  sufficient 

Ordered  further,  that  said  defendant's  time  to  appear  and 
plead  herein  [and  to  make  such  motion  relative  to  the  complaint 
lierein,  as  he  may  be  advised]  be  and  the  same  is'  hereby  extended 
until  [ten]  days  after  the  entry  of  an  order  upon  this  order  to 
«how  cause. 

Ordered  further,  that  all  proceedings  on  the  part  of  plaintiff 
hf^rrin  be  stayed  not  exceeding  twenty  [20]  days,  or  until  the 
further  order  of  this  court. 

[Date.]  [Signature  and  initials  of  title  of  judge.] 

78  If  the  motion  is  founded  on  ir-  fuH  discussion  of  the  requirements  of 

r^^rularity  of  the  summons,  the  notice  the  New  York  rule,  p.   122  of  this 

or  order  to  show  cause  must  specify  volume. 

the  irregularities  complained  of.  Gen.  to  As  to  the  place  for  moving?,  see 

Rule   No.  37;   O'Neill  v.  Bender,   13  p.  101  of  this  volume.      Hotchkiss  v. 

\Vkly.  Dig.  47;   Skinner  t?.  Noyes,  7  Crocker,   15  How.  Pr.  336;  Johnston 

Robt.  228.  Stating  as  the  ground  that  r.  Bryan,  6  id.  355;  Davison  v.  Powell, 

the  papers  were  "  irregular,  defective,  13  id.  287 ;  McCarthy  v.  McCarthy,  IS 

and  insufScient,"  is  too  vague.    Had-  Hun,  579,  54  How.  Pr.  07. 
ley  r.  Qutridge,  58  Ind.  302.  See,  for 
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FOUf  Ho.  458. 
Oidtr  OB  motioB  to  lot  aado  iimmoni  ^i^iero  appearance  wm  apeciaL 

At   a  Special  Term    [cte. 
see  p.  255.] 

[Title  of  caused] 

On  reading  and  filing  the  order  to  show  cause,  granted  by  Mr. 
Justice  J.  K.  and  dated  the         day  of  ,19     ,  with  the 

affidavit  of  Y.  Z.,  verified  the         day  of  ,  19     ,  thereto 

annexed,  in  support  of  this  motion,  [and  the  affidavit  of  A.  B., 
verified  the  day  of  ,  19     ,  in  opposition],  and  after 

hearing,  in  support  of  the  motion,  T.  Z.,  appearing  for  Y.  Z., 
above-named,  for  the  purpose  of  moving  [to  set  aside  the  sum- 
mons herein],  and  for  no  other  purpose;  and  after  hearing  A.  T., 
attorney  for  the  plaintiff,  in  opposition  thereto: 

Obdebed,  that  tlie  summons  in  this  action,  and  all  proceedings 
thereon,  be  and  hereby  are  set  aside,  with  ten  dollars  costs  of  this 
motion. 

[Or]  that  the  motion  of  said  defendant  to  set  aside  the  sum- 
mons heretofore  served  on  him  in  this  action,  on  the  ground  of 
irregularity,  be  and  the  same  hereby  is  granted,  unless  the  plain- 
tiff amends  his  summons,  by  [state  amendment  and  mode  of 
service,  for  instance  Hills']  inserting  therein  the  name  of  the  county 
wherein  plaintff  desires  the  trial  of  this  action  to  be  had,  and 
serves  the  amended  summons  on  said  defendant  personally,  within 
[five]  days  from  the  entry  of  this  order;  and  leave  to  issue  and 
serve  such  amended  summons  is  hereby  granted;  and  if  plaintiff 
so  amends,  and  serves  said  defendant,  said  motion  will  then  be 
and  hereby  is,  in  that  event,  denied  without  costs. 

And  it  is  hereby  further  ordered,  that  the  defendant  herein 
have  20' days'  time  to  appear  generally  after  the  service  on  him  of 
the  said  amended  summons,  as  hereinbefore  ordered. 

[Authentication  as  in  Form  No.  108,  on  p.  265.] 
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FORM  No.  453. 
AiBdATit  to  move  for  leave  to  defend  after  aeryice  by  publication.80 

[Title  of  court  and  cause.li 

[  Venue.'] 

Y.  Z.,  defendant  above-named,  being  duly  sworn,  says: 

I.  That  on  the  day  of  ,  19  ,  he  saw  in  a  copy 
of  tho  ,  the  summons  in  this  action,  before  which  time  he 
had  no.  knowledge  or  information  of  any  such  action  or  proceed- 
ings [or  otherwise  state  in  what  mode  the  proceedings  were  first 
brought  to  his  notice,  and  the  facts  relied  on  to  negative  laches  in 
movin^^']. 

[If  there  has  been  any  irregularity  in  the  proceedings,  it  may 
be  useful  though  not  necessary,  to  establish  it.^  If  plaintiff  has 
been  guilty  of  misrepresentation  in  securing  the  order,  may  also 
state,  as  thus:'\  That  said  publication  was  made  pursuant  to  an 
order  for  service  by  publication,  or  without  the  State,  granted  the 

day  of  ,   19     ,  on   affidavits  alleging   [here  set 

forth  the  error  in  fact,  for  instance]  that  this  defendant's  resi- 
dence was  unknown,  whereas,  in  fact,  it  was  at  and  before  the 
time  of  the  making  of  said  affidavits  known  to  said  plaintiff,  as 
appears  by  the  affidavit  of  M.  N.,  hereto  annexed.  [Or 
thus']  that  this  defendant  was  a  non-resident  of  the  State, 
and  a  resident  of  ;  whereas  in  fact  this  defendant  at 

that  time,   and   from  the  day   of  ,   19     ,  to  the 

day  of  >  19     ,  was  a  resident  of  ,  in  this 

State  [here  add  details  substantiating  this  allegation,  such  as  ten- 
ancy or  ownership  of  land,  payment  of  taxes,  personal  presence, 
carrying  on  business,  maintenance  of  family,  and  the  like^]. 

II.  [//  judgment  is  entered^]  That  upon  the  order  for  service 
of  summons  by  publication,  and  on  affidavits  of  service  pursuant 

so  Under    N.    Y.    Code    Civ.    Pro.,  stantial  defense  the  court  must  allow 

$  445;  not  applicable  to  partition,  if  him   to   interpose   his   answer,   upon 

final  judgment  has  been  entered.    Id.,  terms.     Marvin  v.  Brandy,  56  Hun, 

f   1557.  242,  9  N.  Y.  Supp.  693,  18  Civ.  Pro. 

SI  The  object  of  such  an  allegation  343  (holding  that  the  cases  under  the 

a 4  to  the  time  of  first  notice  of  the  Code  of  Procedure  are  inapplicable), 

action,  is  to  show  that  plaintiff  has  88  As  to  the   requisite  cogency   of 

not  been  guilty  of  laches  in  making  evidence,  see  Carleton  v.  Carleton,  85 

the  present  motion;  and  although  the  N.  Y.  313;  Kennedy  p.  N.  Y.  Life  Ins. 

statute  gives  him  a  right  co  be  let  in  &  T.  Co.,  101  id.  487;  McCrackcn  v. 

upon  sufficient  cause  shown,  the  sufli-  Flanagan,    127   id,   493;    Kennedy  v. 

riency  of  the  cause  will  often  involve  Lamb,  182  id.  228;  Davant  v.  Carlton, 

the  question  of  diligence.  53  Geo.  491;  Starkweather  v.  Morgan, 

^  It  is  not  necessary  to  show  any  15  Kans.  274. 

irregularity  in  the  plaintiff's  proceed-  84  The  motion  may  be  made  either 

inga,  but  if  defendant  discloses  a  sub-  ( I )  at  any  time  before  judgment,  or 
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thereto,  plaintiff,  on  the  day  of  »  1^     y  entered 

judgment  against  this  deponent  for  dollars,  and  that  the 

judgment  roll  in  this  action  was  filed  on  the  day  of  , 

19     ~ 

in.  That  deponent  desires  to  be  allowed  to  defend  the  action, 
and  for  that  purpose  to  serve  the  proposed  answer  which  is  hereto 
annexed,  upon  die  plaintiff,  [and  upon  the  defendant  W.  X.; 
—  */  the  answer  is  not  verified  according  to  N.  Y.  Code  Civ.  Pro., 
§  624,  add]  and  all  the  allegations  of  said  answer  are  true  to  the 
knowledge  of  deponent* 

IV.  [//  final  judgment  has  been  entered  more  than  one  year 
previous  to  the  application,  add]  That  no  personal  service  hus 
ever  been  made  on  deponent  of  written  notice  of  the  entry  of  final 
judment   in   this    action    [entered   the  dav   of 

last*], 

[Jurat.]  [Signature.] 

(2)  after  final  judgment  and  within  eloaed  by  the  answer   and  the  affi* 

one   year   after    personal   serrioe   of  davits,  the  court  must  grant  the  ap- 

written  notice  thereof,  or  (3)  if  such  plication  upon  terms.    The  existence 

notice   has   not  been   served,   within  of    a    defense    upon    the    merits    is 

seven  years  after  filing  of  the  judg-  "  sufficient  cause  shown  "  within  |  445 

ment-rolls.     Code  Civ.  Pro.,   i   445;  of  the  Code.     Marvin  r.  Brandy,  56 

Marvin  v.  Brandy,  supra,  Hun,  242,  9  N.  Y.  Supp.  693,  18  Civ. 

86  See  N.  Y.  Code  Civ.  Pro.,  I  1290.  Pro.  343. 

80  If  a  maritorious  defense  is  dia-'         87 /d.,  |  445;  Guy  v.  Ida,  6  Cal.  99. 
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ARTICLE  III. 

RjEMOTAL  FROM  A  StATB  CoURT  TO  THB  CiRCUIT  CoURT  OF  THH 

United  States. 

[The  eoune  most  convenient  to  the  practitioner  will  be  to  notice  first  those 
general  principles  which  apply  to  two  or  more  of  the  several  classes  of  cases 
in  which  there  is  a  right  of  removal,  and  in  connection  therewith  the  changes 
introduced  by  the  Act  of  1887-1888;  then,  id  the  light  of  those  changes  to  take 
up  each  class  of  cases  with  the  principles  which  test  the  question  whether  the 
right  exists  in  a  given  case,  and  the  rules  peculiar  to  their  application  in 
cases  of  that  class;  and  afterward  to  consider  certain  rules  of  procedure 
common  to  several  classes  of  cases.] 

I.  Gknebal    Pbinciples;    AMD    THX      16.  — obligors. 

Act  or  1888.  17.  — acknowledgment,  etc. 

1.  Power  of  removal.  18.  Separable  controversy. 

2.  Tne  right  indefeasible.  !»•  Unneces^ry  and  improper  parties. 

3.  Nature  of  the  causes  removable.  20.  Oustmg  State  jurisdiction  by  filing 

4.  —  auxiliary  suite.  petition,  bond,  etc. 

5.  Injunction  against  proceedings  in 

State  court.  II.  F^b   Federal  Question   Cases, 

6.  Amount  in  controversy.     AcU  of  see  p.  773. 

1875  and  1887  contrasted.  ttt    ^       r^  r.  - 

7.  Person  of  the  applicant.  "I-  For  Citizenship  Cases,  see  p. 

8.  Precluding    removal    by    assign-  ''8* 

«  -«  "*°^-  .  .   .  X  .  .       1  IV.  For  Prejudice  AND  Local  INFLU- 

9.  The  practice  in  obtaining  removal.  ,^^.  ^ases,  see  p.  782. 
10.  The  petition  —  facte.  *^ 

II.  — reference  to  stetute.  V.  For  Procedure  in  the  Forboo- 

12.  —  situation  of  the  cause.  ikq  Cases,  see  p.  786. 

13.  —  signature  and  verification. 

14.  Bond  —  form.  VI.  For  Land  Grant  Cases,  see  p. 

15.  — amount.  816. 

1.  Power  of  removal.^  — The  power  to  remove  a  cause  from  a 
State  court  to  the  United  States  Court  is  purely  statutory. 

In  respect  to  the  effect  of  a  deviation  from  the  statute  an  im- 
portant distinction  is  to  be  noticed.  The  terms  of  the  statute 
defining  the  jurisdiction  of  the  United  States  court  and  the  right 
of  removal  are  inexorable.  No  consent  or  waiver  can  give  the 
United  States  courts  jurisdiction  in  a  case  in  which  the  statute 
does  not  give  them  jurisdiction." 

88  Empire  Coal,  etc.,  Co.  r.  Empire  Coal,  etc.,  Co.,  160  U.  S.  159,  163.  See 
also  Continental  Ins.  Co.  v,  Rhoads,  119  U.  S.  237;  Amory  v,  Amory.  95  U.  S. 
186  (holding  personal  citizenship  essential ) ;  Martin  v.  Baltimore,  etc.,  K.  Co., 
151  U.  8.  673,  690;  Ayers  v,  Watson,  113  id.  594  (an  objection  as  to  time 
within  which  application  for  removal  was  made  may  be  waived). 

48 
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Consent  to  removal  will  neither  give  jurisdiction  of  the  subject- 
mattery  nor  of  parties  who  could  not  invoke  or  be  subjected  \o 
the  jurisdiction.*®  But  if  the  cause  be  such  that  the  court  might 
have  acquired  jurisdiction  of  the  parties  by  service  of  process, 
consent  to  removal  waives  any  objection  to  the  process  or  its  ser- 
vice, lie  who  desires  to  contest  the  validity  of  service  of  process 
should  appear  specially. 

As  will  be  seen  hereafter,  in  the  principal  classes  of  cases,  no 
act  —  neither  the  refusal  of  the  State  court  or  of  the  United 
States  court  to  act,  nor  any  order  made  by  either — except  it  mi^j- 
be  a  finding  that  the  surety  offered  is  insufficient^  can  prevent 
the  removal  in  a  case  within  the  statute,  if  the  applicant  season- 
ably files  the  requisite  papers. 

It  is  not  settled  whether  if  a  person  not  a  party  is  entitled  to  be 
made  a  party  in  the  State  court  in  a  case  in  which,  on  becoming 
a  party,  he  would  have  a  ri^t  of  removal,  the  refusal  of  the 
State  court  to  act  on  his  application  to  be  made  a  party  will  be  al- 
lowed by  the  United  States  court  to  prejudice  him,  or  whether  he 
may  have  a  removal  and  be  allowed  to  proceed  by  order  of  the 
United  States  Circuit  Court.*^  But  intervenors,  by  voluntarily 
connect inc:  themselves  with  an  action,  which  at  the  time  of  their 
intervention  is  not  removable,  subject  themselves  to  the  disabilitie? 
of  thp  original  defendants.®* 

2.  The  right  indefeasible.']  —  On  grounds  of  public  policy,  the 
right  of  a  party  to  remove  a  cause  in  a  case  provided  for  by  the 
statute,  is  not  barred  by  a  stipulation  made  before  suit  not  to 
exercise  the  right.®*  Even  procuring  removal  in  a  case  where 
there  was  no  right  to  it  does  not  estop  the  removing  party  from 
objecting  that  the  United  States  court  acquired  no  jurisdiction. 

Only  those  oases  are  removable  under  section  2  of  the  Bemoval  Act  in  re- 
spect to  which  oripfinal  jurisdiction  is  given  to  the  circuit  courts  hj  section  1. 
Arkansas  v.  Kansas  &  Tex.  Coal  Co.,  18.3  U.  S.  185. 

89  Uyers  r.  McAuley,  149  U.  S.  COS.  But  where  an  action  commenced  in  a 
State  *co\irt  involved  the  same  claims  as  were  involved  in  an  action  alreaJv 
commenr(Ml  in  the  Circuit  Court,  which  had  jurisdiction.  Held,  that  a  removal 
by  consent  to  the  Circuit  Court  could  be  sustained,  as  it  simply  effected  wh»l 
(he  parties  could  have  been  compelled  to  do  by  injunction.  People's  Bask  f^ 
Callioun.  102  I-.  S.  250;  approved  in  Hitz  r.  Jenks.  185  id.  169. 

«)  Compare  Kidder  r.  Northw.  Life  Ins.  Co.,  117  Fed.  Rep.  997.  and  HacK 
r.  Hiicairo  A  O.  S.  Hy.  Co,,  23  Fed.  Rep.  356. 

«i  Cable  r.  Ellis,  110  U.  R.  380.     See,  also,  cases  under  preceding  note. 

«2Dov]e  r.  Continental  Ins.  C^..  04  U.  S.  537;  Ins.  Co.  c.  Morae,  20  Wall, 
445;  Cible  v.  U.  S.  Life  Ins.  Co.,  191  U.  S.  288,  306. 
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Nor  is  it  any  objection  to  the  claim  to  remove  a  cause  that  the 
tate  statute  under  which  the  cause  is  pending  in  the  State  court 
eclares  that  the  State  court  shall  have  exclusive  jurisdiction.^ 

3.  Nature  of  ike  causes  removable.']  —  The  statute  applicable 
)  the  most  common  classes  of  cases — namely,  Federal  question 
isesy  citizenship  cases,  and  prejudice  or  local  influence  cases 
nder  the  Act  of  1888,  and  State  land  grant  cases, —  provides 
nly  for  the  removal  of  "  any  suit  of  a  civil  nature  at  law  or  in 
juity ;"  this  excludes  criminal  cases.^ 

The  question  whether  a  defendant's  counterclaim  •*  is  remov- 
ble,  and  what  special  statutory  proceedings  are  removable,^*  will 
aquire  careful  attention  from  the  practitioner  engaged  in  such 

case. 

» Clark  r.  Beyer,  130  U.  &  96;  Hess  v,  Reynolds,  113  U.  8.  73  (holding,  io 

local  prejudice  case,  that  a  proceeding  against  an  administrator  to  obtain 
a\nnent  of  a  debt  due  by  the  decedent  in  his  lifetime,  is  removable  into  a 
>urt  of  the  United  States  when  the  creditor  and  the  administrator  are  citi- 
*n%  of  different  States,  notwithstanding  that  the  State  statute  may  enact 
lat  such  claims  can  only  be  established  in  a  probate  court  of  that  State,  or 
y  appeal  from  that  court  to  some  other  State  court). 

estate  V.  Grand  Trunk  R.  R.  Co.,  3  Fed.  Rep.  887;  Ferguson  v.  Ross, 
^  id.  ICl. 

•6  The  right  of  removal  is  not  given  to  a  plaintiff  in  a  State  court,  who,  by 
>»orting  to  that  jurisdiction,  has  become  liable  under  the  State  laws  to  a  cross- 
-tion-  See  West  r.  Aurora  City,  6  Wall.  139;  Waco  Hardware  Co.  v.  Mich, 
tnve  Co.,  91  Fed.  Rep.  289;  McKown  v,  Kans.  k  T.  Coal  Co.,  105  id,  657; 
iilian,  etc,  Coal  Co.  r.  Asheville,  etc.,  Coal  Co.,  135  Fed.  Rep.  837.  Contra, 
Talcott  V.  Watson,  46  Fed.  Rep.  529;  Prioe  v.  Ellis,  129  id.  483. 

As  to  right  of  third  person  to  remove,  who  is  made  a  party  by  a  proceeding 
^uivalent  to  the  filing  of  a  supplemental  bill,  see  Ward  v.  Congress  Const, 
c.  99  Fed.  Rep.  598. 

Whether  the  amount  of  a  counter-claim,  set  up  by  the  removing  defendant, 
tay  be  added  to  the  plaintiff's  claim  to  give  the  Federal  Court  jurisdiction 
nd  thua  permit  removal,  is  not  settled.    That  it  may  was  held  in  Montague 

Lumber  Co.,  44  Fed.  Rep.  646;  Crane  Co.  v,  Guanica  Centrale,  132  id.  713, 
Alls  Wire  Mfg.  Co.  v.  Broderick,  12  Centr.  L.  J.  372.  Contra,  Clarkson  c. 
lanson,  18  Blatchf.  443,  60  How.  Pr.  45,  12  Centr.  L.  J.  439;  Lumber  Co.  t;. 
fultzclaw,  39  Fed.  Rep.  578. 

«  A  proceeding  which,  though  special  and  statutory,  and  founded  on  juris- 
iction  of  the  re«,  and  ending,  like  a  proceeding  in  rem,  in  a  judgment  cop 
ii^ive  against  an  absent  claimant,  is  nevertheless  removable  if  it  be  a  remec'y 
jbstanttally  consistent  with  the  ordinary  modes  of  procedure  on  the  equity 
«ie  of  the  Federal  courts.  Thus  a  special  proceeding,  in  substance  a  bill  o'f 
Mice,  but  citing  by  publication  all  persons  who  can  set  up  any  right,  etc.,  to 
md  bought  at  an  official  sale,  to  show  cause,  etc.,  or  be  barred,  is  removable, 
arker  r.  Overman,  18  How.  U.  S.  137,  140.  For  an  exhaustive  discussion 
nd  reviews  of  cases  turning  on  the  removal  of  a  probate  proceeding,  see  Far- 
pll  c.  O'Brien,  199  U.  8.  89. 

Du  Vivier  r.  Hopkins,  116  Mass.  125  (proceeding  to  establish  claim  against 
•Ute  of  dcotased,  hdd  not  removable). 
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4.  — aitxiliary  suits.] — A  suit  which  would  be  within  the 
original  jurisdiction  of  the  Circuit  Court  of  the  United  States 
merely  because  auxiliary  or  incidental  to  a  judgment  or  decree 
already  recovered  in  ihe  United  StcUes  court,  is  not  removable 
from  a  State  court  solely  on  that  account 

Whether  the  fact  that  a  suit  is  auxiliary  and  incidental  to  a 
judgment  or  decree  already  recovered  in  a  Slate  court,  prevents 
its  removal,  depends  upon  its  being  in  substance  merely  a  branch 
of  the  original  proceeding  intended  to  invoke  only  the  exclusive 
control  of  the  court  over  its  own  process  and  record  —  such, 
for  instance,  as  a  statutory  proceeding  to  try  summarily  the 
title  to  chattels  levied  on,^^  or  an  action  to  annul  a  judgment 
merely  on  grounds  involving  the  form  and  not  the  merits  of  the 
judgment  •• 

If  it  is  a  suit  in  law  or  equity  founded  upon  the  substantial 
legal  or  equitable  right  of  the  party,  the  fact  that  it  grows  out 
of  or  seeks  to  control  a  suit  in  the  State  court  which  could  not  be 
removed,  does  not  prevent  its  removal.** 

Gaines  v,  Fuentes,  02  U.  S.  10,  1  Abb.  N.  C.  25,  n.  (biU  in  equity  to  aToid 
a  wiU  and  in  effect  revoke  its  probate,  held  removable). 

Madison  Traction  Co.  r.  St  Bernard  Mining  Co.,  196  U.  S.  239;  Boom 
Company  v.  Patterson,  98  U.  8.  403,  3  Dill.  465  (holding,  in  a  citizenahip 
case,  that  a  controversy  between  the  owner  of  lands  and  a  corporation  seek- 
ing to  condemn  and  appropriate  them,  is,  if  carried  under  a  State  law  from 
the  commissioners  of  appraisement  to  the  State  court,  taking  there  the  form 
of  a  suit  at  law,  subject  to  removal ) . 

Kurtz  V,  Moffitt,  115  U.  S.  487;  CampbeU  i?.  Wait,  180  id.  635;  Hoadley  v. 
Chase,  126  Fed.  Rep.  818  {habeas  eoipur  is  not  removable). 

State  V.  Johnson,  29  La.  Ann.  399  (mandamiu) ;  State  v,  Bowen,  8  S.  C. 
tRich.)   382   (quo  warranto). 

Keith  V,  Levi,  2  Fed.  Rep.  743  (actions  begun  by  attachment  are  remor- 
able). 

Where  tliere  is  no  controversy  the  suit  cannot  be  removed;  a  mere  pro- 
ceeding cannot  be  removed.    Fashnacht  v.  Frank,  23  Wall.  416. 

So,  where  a  default  has  been  taken.  Berrian  v,  Chetwood,  9  Fed.  Rep. 
678;  also,  Pettus  f.  Georgia  R.  R.  Co.,  3  Woods,  620. 

In  an  action  of  interpleader,  the  main  question  being  whether  the  action 
i>  rightly  brought,  and  the  primary  issue  being  between  the  plaintiff  and  the 
defendants,  and  not  between  the  co-defendants,  the  action  can  only  be  rv^ 
Tnoved  to  the  United  States  court  on  the  ground  of  citizenship  when  the  de- 
foudants  are  all  citizens  of  different  States  from  the  plaintiff;  it  is  not  enough 
I  liat  the  defendants  making  the  conflicting  claims  are  not  citizens  of  the  same 
State.    Republic  Fire  Ins.  Co.  v.  Koogh,  23  Hun,  644;  but  query  f 

fi^Bank  v.  Turnbull,  16  Wall.  190;  Cocur  D'Alene  Ry.  Co.  v,  Spalding.  93 
Fed.  Rep.  280. 

98  Barrow  t?.  Hunton,  99  l-.  S.  80;  Marshall  r.  Holmes,  141  id.  580:  Nat. 
Burets  Co.  r.  State  Bank  of  Humboldt.  120  Fed.  693. 

w  A  suit  to  restrain  a  judgment-creditor  from  levying  on  land  whereof  the 
complainant  was  the  OAvner  and  actual  possessor  by  a  good  and  valid  title 
from  the  judgment-debtor.  Held,  not  to  be  so  auxiliary  and  incidental  to  the 
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5.  Injunction  against  proceedings  in  State  court.']  —  The  fact 
that  the  action  involves  a  demand  for  an  injunction  against  pro- 
ceedings in  a  State  court, —  a  kind  of  relief  which  a  United  States 
court  cannot  grant/ —  is  no  obstacle  to  removal ;  but  in  such  case 
the  party  seeking  such  relief  pending  the  action  must  get  his  in- 
junction m  the  State  court  Such  an  injunction  the  United 
States  court  may  refuse  to  dissolve.^  If  it  was  granted  before 
removal,  it  may  be  enforced  in  the  United  States  court;  if  not,, 
he  can  have  no  such  injimction  except  as  a  part  of  final  judg- 
ment.' 

6.  Amount  in  controversy.]  —  In  those  cases  where  the 
amount  in  controversy  is  material,  a  controversy  not  involving 
pecuniary  value  is  not  removable,  no  matter  how  great  its  im- 
portance.* But  a  market  value  is  not  necessary  under  such  a 
restriction.*^  The  amount  claimed,  and  appearing  to  be  recover- 
able by  the  plaintiff's  process  and  pleading,  exclusive  of  interest 
and  costs,  is  that  which  determines  the  question.  If  the  allega- 
tions of  the  pleading  show  a  claim  not  exceeding  the  limit,  a 

original  action  as  not  to  be  removable.  Bondurant  v.  Watson,  103  U.  S.  281; 
Ward  r.  Congress  Const.  Co.,  09  Fed.  Rep.  603. 

Replevin  against  a  sheriflT,  for  levy  under  a  fieri  facias  issued  upon  a  judg- 
ment, Beldf  removable,  because  not  merely  auxiliary.  Kern  r.  Huidekoper, 
103  U.  S.  486. 

Action  against  stockholder,  after  judgment  against  corporation  and  return 
of  execution  unsatisfied,  held,  removable  in  Lackawanna  Coal,  etc.,  Co.  v. 
Bates,  66  Fed.  Rep.  737. 

As  to  creditor's  suit  based  upon  judgment  of  State  court,  see  First  Nat. 
Bank  r.  Steinway,  77  Fed.  Rep.  66; . 

If  the  controversy  is  between  persons  whose  citizenship  entitles  either  to  a 
removal,  it  is  no  objection  that  the  controversy  relates  to  a  fund  in  the 
custody  of  the  State  court.  Relfe  v.  Rundle,  103  U.  S.  222;  Eureka,  etc., 
Ry.  Co.  V.  Cal.,  etc.,  Ry.  Co.,  103  Fed.  Rep.  898;  Phelps  v,  Mut.  Res.  Life 
Assn.,  112  id,  453,  ard,  190  U.  S.  147. 

1  U.  S.  R.  S.,  i  720. 

«  Perry  v.  Sharpe,  8  Fed.  Rep.  15. 

3  Compare  Bondurant  i;.  Wilson,  103  U.  S.  281,  289;  French  v.  Hay,  22 
Wall.  250;  Riverdale,  etc..  Mills  v.  Ala.,  etc.,  Mfg.  Co.,  198  U.  S.  188;  Hunt 
r.  Fisher,  29  Fed.  Rep.  801.    See,  also,  paragraph  9,  p.  766.  and  footnotes. 

4  See  16  Abb.  Pr.  (N.  S.)  97,  note;  DeKrafft  v.  Bamev,  2  Black,  704,  and 
cases  cited  at  707;  Pratt  v.  Fitzhugh,  1  id.  271;  Kurtz  u.  Afoffit,  115  U   S.  487. 

s  Sparrow  r.  Strong.  3  Wall.  103.  Compare  21  How.  U.  S.  290;  "Elgin  v. 
Marshall,  106  U.  S.  678.  See,  also,  Durham  v.  Seymour,  161  U.  S.  235; 
South  Carolina  v.  Seymour,  153  U.  S.  353.  Although  not  apparent  from 
the  terms  of  the  statute,  the  matter  in  dispute  in  a  case  removed  from  a 
State  court  on  the  ground  of  prejudice  or  local  influence,  must  excoed  $!r,000. 
in  re  Penn.  Co.,  137  U.  S.  451. 

A  demand  in  the  petition  for  the  recovery  of  specified  land  and  $500, 
Held,  to  be  a  demand  for  more  than  $600.     Ayers  v.  Watson,  113  U.  S.  694. 
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demand  for  a  judgmoit  eaaseeding  the  limit  does  not  suffice.' 
But  on  the  other  hand,  when  either  the  process  or  the  pleadiDg 
fails  to  fix  the  sum,  the  other  may  be  referred  to  to  ascertain  it; 
and  if  neither  disclose  it,  as  sometimes  in  case  of  an  injunctioii 
suit,  the  court  may  receive  other  evidenced  If  there  are  sereral 
plaintiffs,  the  amount  due  to  each  must  exceed  the  limit,®  unless 
the  plaintiffs  have  undivided  interests,  or  claim  under  the  same 
title,  in  which  case  jurisdiction  will  be  entertained  if  the  aggre- 
gate of  their  claims  or  interests  reaches  the  jurisdictional  amount* 


JURISDICTION:    REMOVAL  ACT  OF  1875  AND  1887. 


Act  of  1875. 

Chap.  137.— An  act  to  dtftermine 
th«  jurisdiction  of  circuit  courU  of 
the  United  States,  and  to  regulate  the 
removal  of  causes  from  State  oonrti, 
and  for  other  purpoaes. 


Act  OF  1887. 

[As  amended  by  chap.  866  of  the 
Laws  of  1888,  being  an  act  to  correft 
the  enrollment  of  the  1887  aeLl 

An  act  to  amend  the  act  of  C^c 
gress,  approved  March  3,  1875,  enti 
tied  "An  act  to  determine  the  jiiri> 
diction  of  circuit  courts  of  the  Unit:< 
States,  and  to  regulate  the  remoTal  n' 
causes  from  State  courta,and  for  otii^r 
purpoaes,  and  to  further  regulate  tb.' 
Jurisdiction  of  circuit  courts  of  tt 
United  States,and  for  other  purposes^ 

[Jurisdiction  of  Circuit  Cmsrx. 
1887.]  Be  it  enacted  by  the  S^^'? 
and  House  of  Representatives  of  tb^ 
United  States  of  America  in  Coagrte- 
assembled.  That  the  first  section  of  s^ 
qct  entitled  *'An  act  to  determine  i)^ 
jurisdiction  of  circuit  courts  of  .*.V 
United  States,  and  to  regulate  the  rt 
moval  of  causes  from  State  co«rts,a*i 
for  other  purposes,"  approved  M<t^' 
3,  1875,  6e,  and  the  same  «  hereU. 
amended  so  as  to  read  as  follui^-^^ 
"That  the  circuit  courts  of  the  Cnii^- 
SUtes  shall  have  original  cognizano? 
concurrent  with  the  courts  of  the  tey 

dee  t?   Watson,  1  Wall.  337;  Lilianthal  v,  McCormick    117  Fed.  R^*. Jf 

7  For  a  coHeotiok  of  the  authorities  on  ^J^^f^J^^^^^ 

T>   n   r-„    in  At.h  Pr    (N  S.i  483,  note,  and  McGmnity  e.  White,  3  UJJ.*   • 

«  ^».?r;;nBTe;l    2  Dall    358;   Gordon  v.  Longest.   10  Pet.  87;  Udd  r 

?;tor    3  VooJb    &  M    325;   LJlienthal  v.  McCormick.   117    Fed.  Bep.  S9. 

^"s^Kiyv'^^Sn.'l  Dilf'^S;  Rich  -  Braj.  37  Fed.  Rep.  273;  Holt  r. 

»  King  1 .    '  pnntnev  V    Whitman.  66  %d,  385. 

^Tio^  ^aUsNat.'^CwVswen^n.  Ved^P"  «J^  ^^  ^^  ^ 
Ry.  Co.  r.  Parker.  143  U.  S.  42;  Lovett  1^.  PrenUoe,  44  Fed.  Bep,  459. 


[Jurisdiction  of  Circuit  Court, 
1875.1  Be  it  enacted  by  the  Senate 
and  House  of  RepresenUtives  of  the 
United  SUtes  of  America  in  Congress 
assembled,  That  the  circuit  courts  of 
the  United  States  shall  have  original 
coj^nizance,  concurrent  with  the  courts 
of  the  several  States,  of  all  suiU  of 
a  civil  nature  at  common  law  or  in 
equitv.  where  the  matter  in  dispute 
exceeds,  exclusive  ot  costs,  the  sum  or 
value  of  five  hundred  dollars,  and 
arising  under  the  constitution  or  laws 
of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their 
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authority,  or  in  which  the  Unitetl 
btates  are  plaintiffs  or  petitioners,  or 
in  which  there  shall  be  a  controversy 
between  citizens  of  different  States  or 
a  controversy  between  citizens  of  the 
same  State  claiming  lands  under 
grants  of  different  States,  or  a  con- 
troversy between  citizens  of  a  State 
and  foreign  States,  citizens,  or  sub- 
jects; and  shall  have  exclusive  cogni- 
zance of  all  crimes  and  offenses  cogni- 
zable under  the  authority  of  the 
Cnited  States,  except  as  otherwise 
provided  by  law,  and  concurrent  juris- 
diction with  the  district  courts  of  the 
crimes  and  offenses  cognizable  therein. 
But  no  person  shall  be  arrested  in  one 
district  for  trial  in  another  in  any 
civil  action  before  a  circuit  or  district 
court.  *And  no  civil  suit  shall  be 
brought  before  either  of  said  courts 
against  any  person  by  any  original 
process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  such 
process  or  commencing  such  proceed* 
ing,  except  as  hereinafter  provided; 
t  nor  shall  any  circuit  or  district 
court  have  cognizance  of  any  suit 
founded  on  contract  in  favor  of  an 
assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  re- 
cover thereon  if  no  assignment  had 
been  made,  except  in  cases  of  promis- 
sory notes  negotiable  by  the  law  mer- 
chant and  bills  of  exchange.  And  the 
circuit  courts  shall  also  have  appel* 
late  jurisdiction  from  the  district 
courts  under  the  regulations  and  re- 
btrictions  prescribed  by  law. 

[*  The  clauses  opposite,  between 
the  •  and  the  t,  re-enact  U.  S.  R.  S., 
f  739,  omitting,  however,  the  notable 
clause,  "or  in  which  he  is  found  at 
the  time  of  serving  the  writ,"  and 
omitting  the  qualifications  or  excep- 
tions as  to  absentees  and  suits  in 
States  containing  several  districts, 
which  were  made  by  §§  738  and  740-2. 
Compare,  as  to  absentees,  §  8  of  the 
act  of  1875.] 


[Removable  eauaee,  1875.]  Sec.  2. 
That  any  suit  of  a  civil  nature,  at  law 
or    in  equity,  now   pending  or  here- 


eral  States,  of  all  euita  of  a  civU 
nature,  at  common  law  or  in  equity* 
where  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the 
sum  or  value  of  two  thousand  doUan^ 
and  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under 
their  authority,  or  in  which  contro- 
versy the  United  States  are  plaintiffs 
or  petitioners,  or  in  which  there  shall 
be  a  controversy  between  citizens  of 
different  States,  4n  which  the  matter 
in  dispute  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value  afore- 
said, or  a  controverjsy  between  citizens 
of  the  same  State  claiming  lands 
under  grants  of  different  States,  or  a 
controversy  between  citizens  of  a 
;:»,ate  and  foreign  States,  citizens,  or 
subjects,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid,  and 
shall  have  exclusive  cognizance  of  all 
crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States 
except  as  otherwise  provided  by  law, 
and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  of- 
fenses cognizable  by  them.  But  no 
person  shall  be  arrested  in  one  district 
for  trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court; 
*  and  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against 
any  person  by  any  original  process  or 
proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  but 
where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between 
citizens  of  different  States,  suit  shall 
be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the 
defendant;  t  nor  shall  any  circuit  or 
district  court  have  cognizance  of  any 
suit  except  upon  foreign  hills  of  ex* 
change,  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  ac- 
tion in  favor  of  any  assignee,  or  of 
any  subsequent  holder  if  such  instru- 
ment be  payable  to  hearer,  and  he  noi 
made  by  any  corporation,  unless  such 
suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents 
if  no  assignment  or  transfer  had  been 
made. 

[Removable  causes,  1887.]  **  See.  2. 
That  any  suit  of  a  civil  nature,  at  law 
or  in  equity,  arising  under  the  consti- 
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aft«r  brought  In  any  State  oonrt  where 
the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  arising  under 
the  constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority, 
or  in  which  the  United  States  shall  be 
plaint ifT  or  petitioner,  or  in  which 
there  shall  be  a  controversy  between 
citizens  of  different  States,  or  a  con- 
troversy between  citizens  of  the  same 
State  claiming  lands  under  grants  of 
different  States,  or  a  controversy  be- 
tween citizens  of  a  State  and  foreign 
States,  citizens,  or  subjects,  either 
party  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for 
the  proper  district.  And  when  in  any 
suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States, 
and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more 
of  the  plaintiffs  or  defendants  actually 
interested  in  such  controversy  may 
remove  said  «uit  into  the  circuit  court 
of  the  United  States  for  the  proper 
dintrict. 


[Prejudice  or  local  influence  cases,] 
V,  S.  U.  S..  I  6,19.  When  ^  suit  is 
between  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of 
another  State,  it  may  be  so  removed 
on  the  petition  of  the  latter,  whether 
he  be  plaintiff  or  defendant,  filed  at 
any  time  before  the  trial  or  final  hear- 
ing of  the  suit,  if,  before  or  at  the 
time  of  iiling  said  petition,  he  makes 
and  files  in  said  State  court  an  affi- 
davit stating  that  he  has  reason  to 
believe,  and  does  believe,  that,  from 
prejudice  or  locnl  influence,  he  will 
not  be  able  to  obtain  justice  in  such 
Stnte  court. 

In  ordor  to  such  removal,  the  peti- 
tioner in  the  cases  aforesaid  must  at 
Iho  time  of  filing'  his  peiiiion  therefor, 
offer  in  said  State  court  good  and  suf- 
ficient surety  for  his  entering  in  such 
cirrtiit  court,  on  the  first  day  of  its 
sesHion,  copies  of  said  process  against 
him.  and  of  all  pleadings,  depositions, 
testimony,  and  other  proceedings  in 
the  ca\i«e.  or.  in  said  cases  where  a 
citizon  of  the  Stnte  in  which  the  suit 
is  brought  is  a  defendant,  copies  of 
all     process,    pleadings,     depositions, 


iuHon  or  law9  of  lAe  United  BUie%, 
or  troatiee  made,  or  which  ek&U  be 
made,  under  their  authority,  of  which 
the  circuit  courts  of  the  United  Stat€$ 
are  given  original  juriediction  hy  the 
preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be 
brought,  in  any  State  court,  may  be 
removed  by  the  defendant  or  defend 
ants  therein  to  the  circuit  court  of  iii« 
United  States  for  the  proper  distrKt 
Any  other  suit  of  a  civil  nature,  at 
Uw  or  in  equity,  of  which  the  drcoit 
courts  of  the  United  States  are  givea 
jurisdiction  by  the  preceding  section, 
and  which  are  now  pending,  or  which 
may  hereafter  be  brought,  in  aa? 
State  court,  may  be  removed  into  ths 
circuit  court  of  the  United  States  for 
the  proper  district  by  the  defendant 
or  defendants  therein,  being  non-resi- 
dents of  that  State;  and  when  in  anj 
suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States 
and  which  can  be  fully  determined  as 
between  them,  then  either  one  or 
more  of  the  defendants  actually  inter- 
ested in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district. 
*And  where  a  suit  is  now  pending, 
or  may  be  hereafter  brought,  in  any 
State  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  State 
in  which  the  suit  is  brought  and  a 
citizen  of  another  State,  any  defend- 
ant, being  such  citizen  of  another 
State,  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for 
the  proper  district,  at  any  time  before 
the  trial  thereof,  when  it  shall  be  made 
to  appear  to  said  circuit  court  that 
from  prejudice  or  local  influence  he 
will  not  be  able  to  obtain  justice  io 
such  State  court,  or  in  any  other  State 
court  to  which  the  said  defendaat 
may,  under  the  laws  of  the  State,  have 
the  right,  on  account  of  such  preju- 
dice or  local  influence,  to  remove  said 
cause:  Provided,  That  if  it  further 
appear  that  said  suit  can  be  fully  sn<i 
justly  determined  as  to  the  other  de- 
fendants in  the  State  court,  without 
being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to 
the  suit  will  be  prejudiced  by  a  sepa 
ration  of  the  parties,  said  circuit  court 
may  direct  the  suit  to  be  remanded. 
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testimony,  and  other  proceedings  in 
th«  eaiue  concerning  or  affecting  the 
petitioner,  and  also  for  his  there  ap< 
l>«»iirtng  and  entering  special  hail  in 
t  he  cause,  if  special  bail  was  originally 
requisite  therein.  It  shall  thereupon 
be  the  duty  of  the  State  court  to  ac- 
cept the  surety  and  to  proceed  no  fur- 
ther in  the  cause  against  the  petitioner, 
and  any  bail  that  may  have  been  orig- 
inally taken  shall  be  discharged. 

When  the  said  copies  are  entered 
afl  aforesaid  in  the  circuit  court,  the 
rause  shall  there  proceed  in  the  same 
manner  as  if  it  had  been  brought 
there  by  original  process,  and  the 
copies  of  pleadings  shall  have  the 
same  force  and  effect,  in  every  respect 
and  for  every  purpose,  as  the  original 
pleadings  would  have  had  by  the  laws 
and  practice  of  the  courts  of  such 
State  if  tlie  cause  had  remained  in 
the  State  court. 

[Retnandl  Act  of  187d,  sec.  5.  That 
if,  in  any  suit  commenced  in  a  circuit 
court  or  removed  from  a  State  court  to 
a  circuit  court  of  the  United  States,  it 
ihall  appear  to  the  satisfaction  of  said 
circuit  court,  at  any  time  after  such 
suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really 
and  •ubstantially  involve  a  dispute  or 
controirersy  properly  within  the  juris- 
diction of  said  circuit  court,  or  that 
the  parties  to  said  suit  have  been 
improperly  or  collusively  made  or 
joined,  either  as  plaintiffs  or  defend- 
ants, for  the  purpose  of  creating  a 
ease  cognizable  or  removable  under 
this  act,  the  said  circuit  court  shall 
proceed  no  further  therein,  but  shall 
dismiss  the  suit  or  remand  it  to  the 
court  from  which  it  was  removed  as 
justice  may  require,  and  shall  make 
such  order  as  to  costs  as  shall  be  just; 
but  the  order  of  said  circuit  court 
dismissing  or  remanding  said  cause  to 
the  State  court  shall  be  reviewable  by 
the  Supreme  Court  on  writ  of  error  or 
appeal,  as  the  case  may  be. 


I  Proceedings  to  remove,  1875.  J 
Sec.  3.  That  whenever  either  party, 
or  any  one  or  more  of  the  plaintiffs 
•r  defendants  entitled  to  remove  any 


so  far  as  relates  to  such  other  defend- 
ants, to  the  State  court,  to  be  pro- 
ceeded with  therein.  At  any  time  be- 
fore the  trial  of  any  suit  which  is  now 
pending  in  any  circuit  court,  or  may 
hereafter  be  entered  therein,  and 
which  has  been  removed  to  said  court 
from  a  State  court  on  the  affidavit  of 
any  party  plaintiff  that  he  had  reason 
to  believe  and  did  believe  that,  from 
prejudice  or  local  influence,  he  was 
unable  to  obtain  justice  in  said  State 
court,  the  circuit  court  shall,  on  ap- 
plication of  the  other  party,  examine 
into  the  truth  of  said  affidavit  and  the 
grounds  thereof,  and,  unless  it  shall 
appear  to  the  satisfaction  of  said  court 
that  said  party  will  not  be  able  to  ob- 
tain justice  in  such  State  court,  it 
shall  cause  the  same  to  be  remanded 
thereto. t  Whenever  any  cause  shall 
be  removed  from  any  State  court  into 
any  circuit  court  of  the  United  States, 
and  the  circuit  court  shall  decide  that 
the  cause  was  improperly  removed, 
and  order  the  same  to  be  remanded  to 
the  State  court  from  whence  it  came, 
such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal 
or  writ  of  error  from  the  decision  of 
the  circuit  court  so  remaining  such 
cause  shall  be  allowed."^ 

•  The  clause  between  the  *  and 
the  t  compare  with  the  3d  subd.  of 
U.  S.  R.  8.,  I  639. 

The  clause  between  the  f  and  the 
If  compare  with  the  opposite  i  6  of 
the  Act  of  1875. 

[With  the  last  clause  of  i  2,  as  to 
remand,  compare  the  last  clause  of 
I  5  of  the  Act  of  1875,  which  allowed 
the  Supreme  Court  to  review  an  order 
of  remand.] 


[Proceedinga  to  remot>«,  18871.  That 
section  three  of  said  act  be,  and  the 
same  is  hereby,  amended  so  as  to  read 
as  follows: 

Sec.  3.  That  whenever  any  party 
entitled  to  remove  ony  suit  mentioned 
in  the  next  preceding  section,  except 
in  auoh  cases  as  are  provided  for  in 
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suit  mentioned  fn  the  next  |>reoedhig 
section  shall  desire  to  remove  such 
suit  from  a  State  court  to  the  circuit 
court  of  the  l>nited  Statc^  he  or  they 
may  make  and  file  a  petition  in  such 
suit  in  such  State  court  before  or  at 
the  term  at  which  said  cause  couM 
be  first  tried  and  before  the  trial 
thereof  for  the  removal  of  such  suit 
into  the  circuit  court  to  be  held  in  the 
district  where  such  suit  is  pending, 
and  shall  make  and  file  therewith  a 
bond,  with  good  and  sufficient  surety, 
for  his  or  their  entering  in  such  cxr- 
ciiit  court,  on  the  first  day  oi  its  then 
next  ses.sion,  a  copy  of  the  record  in 
such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  cir- 
cuit court,  if  said  court  shall  hold 
that  such  suit  was  wrongfully  or  im- 
properly removed  thereto,  ana  also 
for  there  appearing  and  entering 
H))ccial  bail  in  such  suit,  if  special  bail 
was  originally  requiste  therein,  it 
shall  then  be  the  duty  of  the  State 
court  to  accept  said  petition  and  bond, 
and  proceed  no  further  in  such  suit, 
and  any  bail  that  may  have  been  orig- 
inally taken  shall  be  discharged;  and 
the  said  copy  being  entered  as  afore- 
said in  said  circuit  court  of  the 
United  Staic<9,  the  cause  shall  then 
proceed  in  the  same  manner  as  if  it 
hud  been  originally  commenced  in  the 
said  circuit  court;  and  if  in  any  ac- 
tion commenced  in  a  State  court  the 
title  of  land  be  concerned,  and  the 
purties  are  citizens  of  the  same  State, 
and  the  matter  in  dispute  exceed  the 
sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  the  sum  or  value 
being  made  to  appear,  one  or  more  of 
the  plaint iils  or  defendants,  before  the 
trial,  may  state  to  the  court,  and 
make  aflidavit,  if  the  court  require  it, 
that  he  or  tlicy  claim  or  shall  rely 
upon  a  riglit  or  title  to  the  land  under 
a  grant  from  a  State,  and  produce  the 
ori^nnal  grant,  or  en  exemplification 
of  it,  except  where  the  loss  of  publio 
records  shall  put  it  out  of  his  or  their 
power,  and  shall  move  that  any  one 
or  more  of  the  adverse  party  inform 
iiie  court  whether  he  or  they  claim  a 
right  or  title  to  the  land  under  a 
grant  from  some  other  State,  the 
party  or  parties  so  required  shall 
give  such  information,  or  otherwise 
not  be  allowed  to  plead  such  grant, 'Or 
give  it  in  evidence  upon  the  trial;  and 


iheiMt  ebmMe of  nad  metum,mKW it- 
aire  to  remove  such  vnit  from  a  i^Lale 
court  to  tile  circuit  court  of  tiieLiiited 
States,  he  may  make  and  file  a  peti- 
tion in  such  suit  in  anch  State  court 
at  iAe  titnef  or  any  time  befort  the  dr 
fondant  ie  required  by  the  iams  of  tkf 
State  or  the  rule  of  the  Staie  eoart  m 
which  ouch  suit  is  brought  to  asuicir 
or  plead  to  the  deetaratiou  or  ctm- 
plaint  of  the  plaintiff,  lor  the  remoT&l 
of  such  suit  into  the  circuit  court  to 
be  held  in  the  district  where  soch  suit 
is  pending,  and  shall  make  and  &ir 
therewith  a  bond,  with  good  and  soft- 
eient  surety,  for  his  or  their  entering 
in  such  circuit  court,  on  the  first  d^v 
of  its  then  next  eesaion,  a  copy  of  tte 
record  in  such  suit,  and  for  pano.? 
all  costs  tliat  may  be  awarded  by  t^ 
said  circuit  court  if  said  court  sba.1 
hold  that  such  suit  waa  wrongfullT  or 
improperly  removed  thereto,  and  al«- 
for  their  appearing  and  enteric; 
special  bail  in  such  suit  if  special  bnu 
was  originally  requisite  thereio.  It 
shall  tlien  be  the  duty  of  the  State 
court  to  accept  said  petition  and  bond. 
and  proceed  no  further  in  such  suit: 
and  the  said  copy  being  entere<i  a« 
aforesaid  in  aaid  circuit  court  of  tb^ 
United  States,  the  cause  riiall  tbfs 
proceed  in  the  same  manner,  as  if  ti 
had  been  originally  commenced  is  tkf 
said  circuit  court;  and  if  in  anr  te- 
tion  commenced  in  a  8tate  court  tbe 
title  of  land  be  conoemed,  and  tk^ 
parties  are  citinens  of  the  same  State, 
and  the  matter  in  dispute  exceed  tht 
sum  or  valuA  of  ttoo  thousand  dolhr^ 
exclusive  of  interest  and  O06t5,  ttw 
sum  or  value  being  made  to  appear, 
one  or  more  of  the  plaintiffs  or  de- 
fendants, before  tbe  trial,  may  stst^ 
to  the  court,  and  make  affidavit  if  tb« 
court  require  it,  that  he  or  they  claim 
and  shall  rely  upon  a  right  or  titk  U 
the  land  under  a  grant  from  a  Sure. 
and  produce  the  original  frmnt,  or  as 
exemplification  of  it,  except  vbcr? 
tbe  lo?3  of  public  records  shall  pet  it 
out  of  his  or  their  power,  and  shall 
move  that  any  one  or  more  of  the  ad- 
verse party  inform  the  court  whether 
he  or  they  claim  a  right  or  title  to  tbe 
land  under  a  grant  from  some  oth^r 
State,  the  party  or  parties  so  reqair^ 
shall  give  such  information,  or  othH'^ 
wise  not  be  allowed  to  plead  so^ 
grant  or  give  it  in  evidence  upon  tbd 


JUEISDICTION. in.    BEMOVAL   TO    U.    S.    COURT. 


76S 


if  he  or  they  inform  that  he  or  they 
do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such 
information  may  then,  on  petition  and 
bond  as  hereinbefore  mientioned  in 
this  act,  remove  the  cause  for  trial  to 
the  circuit  court  of  the  United  States 
next  to  be  holden  in  such  district; 
and  any  one  of  either  party  removing 
the  cause  shall  not  be  allowed  to 
plead  or  give  evidence  of  any  other 
title  than  that  by  him  or  them  stated 
as  aforesaid  as  the  ground  of  his  or 
their  claim,  and  the  trial  of  issues  of 
fact  in  the  circuit  courts  shall,  in  all 
suits  except  those  of  equity  and  of  ad- 
miralty and  maritime  jurisdiction,  be 
by  jury. 


[w  With  1 4  as  to  national  banks,  com- 
pare the  Act  of  July  12,  1882,  chap.  290, 
and  U.  S.  R.  S.,  I  629.  subd.  10,  and  see, 
also,  Leather  Manuf.  Bank  y.  Cooper,  120 
LT.  S.  778;  Wilson  Co.  v.  Natl.  Bank. 
103  U.  8.  770;  First  Natl.  Bk.  v.  Doug- 
las Co.,  3  Dill.  298;  Third  Natl.  Bk.  v. 
Harrison.  8  Fed.  Rep.  721;  Kennedy  v. 
Gllmon,  8.  Wall.  49S;  Union  Natl.  Bk.  v. 
Chicago,  8  Bl88.  82:  Main  v.  Second 
NaU.  bL,  6  <d..  26;  Foss  v.  First  Natl. 
Bk.,  3  Fed.  Rep.  185;  St.  Louis  Natl. 
Bk.  ▼.  Brinkman,  1  Fed.  Rep.  45;  Com- 
mercial Natl.  Bk.  V.  Slmraons,  8  Chic. 
U  N.  164;  Pettllon  v.  Noble,  7  Bias. 
449:  Van  Antwerp  y.  Hnlbnrd,  8 
Blatchf.  282;  Mitchell  v.  Walker,  38 
Lee.  Int.  74,  168;  First  Natl.  Bk.  y. 
ArUnston.  16  Blatchf.  58.] 


t"  U.  S.  R.  S.,§§  641.  642,  here  refer- 
red to,  relate  to  removal  In  civil  rights 
cases;  I  643  to  revenue  officers  and  reg- 
istration law  cases;  §  644,  which  is  not 
expressly  saved,  provides  for  the  re- 
moyal  of  a  personal  action  by  an  alien 
against  any  citlsen  of  a  State  who  Is,  or 
at  the  time  the  action  accrued  was,  a 
riyll  officer  of  the  United  States,  and  a 
non-resident  of  the  State  wliere  the 
Jurisdiction  was  obtained  by  personal 
service  of  State  process.] 

I»=|  722  proyldes  for  the  exercise  of 
the  Jnrlsdlctlon  of  United  States  courts 
In  reference  to  clyll  rights  and  crimes.] 

["Title  XXIV  is  that  title  of  the 
Revised  Statutes  which  treats  of  the 
tabject  of  cly|l  rights,  and  gives  an 
action  for  conspiracy  and  for  nejslect  to 
preyent  conspiracy  against  such  rights.] 


trial;  and  if  he  or  they  inform  that 
he  or  they  do  claim  under  such  grants 
any  one  or  more  of  the  party  moving ' 
for  such  information  may  then,  on 
petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the 
cause  for  trial  to  the  circuit  court  of 
the  United  States  next  to  be  holden 
in  such  district ;  and  any  one  of  either 
party  removing  the  cause  shall  not  be 
a]I6wed  to  plead  or  give  evidence  of 
any  other  title  than  that  by  him  or 
them  stated  as  aforesaid  as  the 
ground  of  his  or  their  claim. 


§  2.  [Directs  receivers  and  num- 
agera  to  act  according  to  the  require- 
menta  of  Btate  law,'\ 

S  3.  [Allowa  receivers  or  managers 
appointed  by  U.  8,  courts  to  be  sued 
without  leave.  Such  suite  to  be  sub- 
ject to  the  equity  jurisdiction  of  the 
court  making  the  appointment  as  far 
as  neceasai-y  for  justice.] 

[Citizenahip  of  national  banka.lO] 
Sec.  4.  That  all  national  banking  as- 
sociations established  under  the  laws 
of  the  United  States  shall,  for  the  pur- 
poses of  all  actions  by  or  against 
them,  real,  personal,  or  mixed,  and  all 
suits  in  equity  be  deemed  citizens  ot 
the  States  in  which  they  are  respec- 
tively located;  and  in  such  cases  the 
circuit  and  district  court  shall  not 
have  jurisdiction  other  than  such  as 
they  would  have  in  cases  between  in- 
dividual citizens  of  the  same  State. 

The  provisions  of  this  section  shall 
not  be  held  to  aflfcct  the  jurisdiction 
of  the  courts  of  the  United  States  in 
cases  commenced  by  the  United 
States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the 
affairs  of  any  such  bank. 

§  5.  That  nothing  in  this  act  shall 
be  held,  deemed,  or  construed  to  re- 
peal or  affect  any  jurisdiction  or  right 
mentioned  either  in  sections  six  hun- 
dred and  forty-one,  or  in  six  hundred 
and  forty-two,ii  or  in  six  hundred  and 
forty-three,  or  in  seven  hundred  and 
twenty-two,l2  or  in  title  twenty- 
four  13  of  the  Revised  Statutes  of  the 
United  States,  or  mentioned  in  section 
ei^ht  of  the  Act  of  Congress,  of  which 
this  act  is  an  amendment,  or  in  the 
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(M I  8  of  tiM  act  of  1875  proTldod  fOr 
biiDfflnff  In  abMnt  defendant!  In  lulti 
to  enforce  or  remove  Hens  on  property^.] 

(M"Tbe  last  paragraph*'  here  re^ 
ferred  to  ondoubtedly  meana  the  last 
clause,  thoufb  not  a  separate  paragraph, 
I  5.  eon^lRtiUK  only  of  one  paragraph, 
which  allowetl  remand  to  be  reviewed 
by  the  U.  8.  Hupreme  Court*  a  clause 
Impliedly  repealed  alro  by  the  last 
clause  of  I  1  of  the  act  of  1887.] 

l'*|640,  here  referred  to,  provided  for 
removal  of  suits  against  corporations 
other  than  banking  corporations  organ- 
ised under  the  lawo  of  the  United 
States,  or  against  any  member  of  such 
for  any  alleged  liability  of  the  corpora- 
tion, or  of  a  member  of  such.] 

[I'Tbe  general  repeal  of  all  lawa  and 
parts  of  InwM  In  conflict  repeals  a  clause 
of  f  7:U).  udU'ss  saved  by  f  5  {opposite) 
as  a  Jurlsdiotlon  *'  mentioned  "  In  U.  8. 
11.  R.,  I  722:  and  perhaps  modlflea 
if  73H.  740.  741,  742,  and  numerous  local 
statutes  affecting  Georgia,  Michigan. 
IfUsourl,  liiaaiaalppl,  Ohio,  and  Tenne- 
•ee.J 


Aet  of  GongreM  approved  Marek  fint, 
eighteen  hundred  and  seTent7-five,i4 
entitled  "An  act  to  protect  all  dtueu 
in  their  civil  or  le^  rights." 

f  6.  That  the  last  paragraph»  ol 
section  five  of  the  Act  of  Casgraa, 
approved  March  third,  eighteen  hun- 
dred and  seventj-five,  entiUed  **An  tct 
to  determine  the  jurisdicti<Hi  of  cir- 
cuit courts  of  the  United  States,  aad 
to  regulate  the  removal  of  causes  from 
State  courts,  and  for  other  parpova, 
and  section  six  hundred  and  forty  is 
of  the  Revised  Statutes,  and  all  lavs 
and  parts  of  laws  in  conflict  with  the 
provuiona  of  this  act,i7  be,  sad  the 
same  are  hereby  repealed:  Provided, 
That  this  act  shall  not  affect  the  juris- 
diction over  or  disposition  of  any  suit 
removed  from  the  court  of  any  btat«. 
or  suit  commenced  in  any  court  of  the 
United  States,  before  the  passage 
hereof,  except  as  otherwise  expressly 
provided  in  this  act. 

[f  7.  Perwns  tpithin  the  degree  of 
first  cousin,  by  affinity  or  oonsanguxn- 
ity  to  the  judge,  not  to  be  appoinied 
or  employed  in  any  office  or  duty  ix 
the  court,] 

Some  general  questions  of  construction  deserve  attention  before  eonsiderii^ 
the  several  classes  of  cases  in  which  removal  is  now  allowable. 

The  pecuniary  limit.}  The  first  Question  which  arises  in  proceeding  to 
test  tlie  removability  of  a  cause  is  whether  the  pecuniary  limit  in  sectioa  1 
attaches  to  all  classes  of  cases,  or  only  to  those  classes  in  immediate  connection 
with  which  it  is  mentioned,  namely.  Federal  questions;  and  eontroversie» 
between  citizens  of  different  States,  or  citizens  oi  a  State  and  foreign  States, 
citizens  or  subjects.  If  the  latter,  then  controversies  in  which  the  United 
States  are  plaintifTs  or  petitioners  can  be  removed  irrespective  of  pecuniary 
limit.  This  is  a  reasonable  construction,  and  almost  a  necessary  conclusion; 
otherwise  the  United  States  might  be  obliged  to  litigate  in  the  State  courts. 
It  is  also  sustained  by  the  authorities.  See  United  States  r.  Sayward,  1^0 
U.  S.  493;  Fi8hback  r.  W.  U.  Tel.  Co.,  161  tU  96;  Holt  r.  Ind.  Mfe.  Co..  178 
id.  68.  For  a  general  discussion  of  the  matter,  see  Follett  v.  Tillingbast 
82  Fed.  Rep.  241. 

By  a  rather  free  construction  of  the  statute,  it  is  held  that  in  order  t*'' 
authorize  the  removal  of  a  local  prejudice  case  the  pecuniary  limit  of  |2,000 
must  be  reaohod.      Re  Penn.  Co.,  137  U.  S.  45. 

A  State  laml-f^rant  question  is  cognizable  irrespective  of  the  amount  in- 
volve<l.  See  United  States  r.  Sayward,  160  U.  S,  493,  dictum.  But  there 
is  a  special  provision  in  a  later  section  (3)  for  challenging  either  party  tot 
land-title  oa^e  as  to  his  intent  to  give  a  State  land-grant  in  question,  and  that 
provision  h  expressly  subject  to  the  pecuniary  limit. 

Limit  as  to  locality.]  The  next  question  to  bear  in  mind  in  proceeding  to 
the  tests  of  removability  is  whether  the  clauses  of  the  last  half  of  the  section 
arc  limitations  on  the  jurisdiction  of  the  Circuit  Courts  in  the  sense  inteca«] 
in  section  2.  The  last  clause,  which  excludes  actions  by  assignees  when  the 
assizor  could  not  sue,  is  such  a  limitation;  and  one  object  of  the  new  si^ 
appears  to  be  to  prevent  removals,  on  the  ground  of  citizenship,  in  some  cssei. 
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See  Mez.  Nat.  Ry.  Co.  o.  Davidson,  157  U.  6.  201,  208.  But  there  are  some 
difficulties  in  construing  the  clause  immediately  preceding  the  last,  as  having 
a  similar  function  and  object.  If  a  suit  cannot  be  removed  unless  the  Cir- 
cuit Court  would  have  had  original  jurisdiction  of  the  person  by  the  like 
service  or  residence,  then  the  right  of  removal,  which,  by  the  next  section,  is 
given  in  citizenship  cases  only  to  a  defendant,  being  a  non-resident  of  the 
State  where  he  is  sued,  will  be  further  confined  by  this  section  to  those  case* 
where  the  plaintiff  is  a  resident  of  the  district  in  which  his  cause  in  the 
State  court  is  pending.  Section  3.  I  understand  the  clause  to  relate  to  suits 
originally  commenced  in  the  United  States  court.  But  the  weight  of  author- 
ity is  that  the  restriction  upon  the  district  in  which  the  action  may  be 
brought  is  not  a  jurisdictional  limitation,  but  a  privilege  personal  to  the 
defendant  and  capable  of  being  waived  by  him.  See  St.  Louis,  etc..  By.  Co. 
r,  McBride,  141  17.  S.  127;  Memphis  Sav.  Bank  v.  Houcheus,  115  Fed.  Kep.  96; 
Foulk  r.  Gray,  120  id.  156;  Roman  Pet.,  etc.,  Od.  v.  Hughes,  etc..  Drilling 
Co.,  130  id.  685;  Roberts  v.  Pineland  Club,  139  id.  1001;  Burch  r.  Southern 
Fac.  Co.,  139  id.  350.  Compare  Cochran  v.  Montgomery  Co^  199  U,  S.  260, 
273. 

7.  Person  of  the  applicanLli  —  One  who  is  brought  in  as  a 
party  by  virtue  of  an  interest  acquired  pending  the  action  takes 
subject  to  the  removable  character  of  the  cause,  irrespective  of  his 
own  citizenship." 

So  one  intervening  in  a  suit,  after  the  right  to  a  removal  has 
been  barred,  is  also  barred  from  obtaining  such  removal  if  his 
intervention  is  merely  incident  to  the  original  suit,  even  though 
by  such  intervention  he  may  have  raised  a  separate  controversy." 

The  appointment  of  a  receiver  for  a  corporation,  lie  being  of 
the  same  State,  does  not,  before  its  dissolution  or  the  termina- 
tion of  its  powers  preclude  it  from  removing  a  cause.^ 

A  receiver  or  official  custodian  of  the  assets  of  a  dissolved  cor- 
poration, such  as  the  superintendent  of  insurance  in  the  case  of 
an  insolvent  insurance  company,  represents  the  corporation  and 
the  State  in  winding  it  up ;  and  on  becoming  a  party  to  an  action 
in  another  State  against  such  company,  by  citizen  of  such  latter 
State,  he  may  have  it  removed.  The  incapacity  of  an  officer  of 
one  State  to  sue  in  another  does  not  prevent  this.** 

IS  Jefferson  r.  Driver,  117  U.  S.  272  (local  prejudice  caee) ;  Cable  r.  Ellis, 
no  U.  S.  389  (citisenship  case). 

!•  Cable  V.  Ellis,  110  U.  S.  389.  applied  in  Houston  &  Texas  Cent.  Ry.  Co. 
r.  Shirley,  111  U.  S.  358;  Kidder  v.  Northwestern  Mut.  Life  Ins.  Co.»  117 
Fed.  Rep.  997. 

a>  Second  Nat.  Bank  r.  New  York  Silk  Mfg.  Co.,  11  Fed.  Rep.  632;  10 
Meyer's  Fed.  Dec.,  f  1456. 

21  Especially  where  the  plaintiff  is  one  who  contracted  with  the  corporation, 
and  must  therefore  be  deemed  bound  by  the  statutes  providing  for  the  mode 
of  administering  in  the  cafle  of  its  dissolution.  Relfe  r.  Rundle,  103  U.  6. 
222.  This  case  is  an  exceptional  one.  Great  Western  Mining  Co.  v.  Harris, 
198  U.  S.  661,  676. 
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The  rules  aa  to  citiceiiflhip  are  stated  in  connection  with  citizen- 
ship  casesv 

8.  Precluding  removal  by  assignmerU.^^ — A  right  to  remove, 
dependent  on  citizenship,  may  be  defeated  by  assigning  or  trans- 
ferring the  cause  of  action  to  one  whose  citizenship  is  such  as  to 
preclude  removal. 

If  the  assignment  is  merely  colorable,  and  the  assignor  re- 
mains the  real  party  in  interest,  the  objection  is  to  be  raised,  if 
at  all,  in  the  State  court.^  The  fact  is  not  a  ground  for  removal 
of  the  cause.^* 

9.  The  practice  in  obtaining  removah'\  —  For  the  purpose  of 
giving  jurisdiction  to  the  Circuit  Court  of  the  United  States,  a 
very  concise  petition  is  enough ;  and  if  the  petitioner  chooses  to 
rest  on  the  statute,  without  asking  any  order  or  approval  of  bcmd 
from  the  State  court,  it  is  enough  that  the  record  taken  with  the 
allegations  of  the  petition  allege  a  case  which  is  in  reality  within 
the  statute.  The  policy  of  the  United  States  courts  is  to  retain 
the  cause  if  it  be  properly  cognizable  by  them,  and  for  this  pur- 
pose even  to  amend  formal  defects  in  the  petition.^ 

But  it  is  the  general  practice  of  the  State  courts,  although  sub- 
mitting to  the  removal  whenever  the  United  States  court  takes 
jurisdiction,  not  to  make  any  order,  nor  themselves  refuse  to 
allow  the  plaintiff  to  proceed  in  the  State  court,  unless  the  pe- 
tition, either  in  itself  or  with  the  aid  of  the  pleadings  or  other 
papers  actually  used  in  the  application  make  a  clear  case  under 
the  statute. 

Hence,  in  contested  cases,  there  is  frequently  a  period  between 
the  filing  of  the  petition  in  the  State  court  and  the  actual  exercise 
of  jurisdiction  in  the  Circuit  Court,  when  the  cause  may  appear 

22  See,  generally,  as  to  the  construction  of  the  proyision  respecting  assign- 
ments.  New  Orleans  v,  Quinlan,  173  U.  S.  191;  Kewgasa  v.  New  Orleans,  3Z 
Fed.  196. 

23  Oakley  r.  Goodnow,  118  U.  S.  43,  AtPg  25  N.  W.  Rep.  912,  913. 

24  Provident  Sav.  Soc.  v.  Ford,  114  U.  S.  635. 

25  See  Ayres  v.  Watson.  113  U.  S.  594.  For  cases  in  which  such  amend- 
ments were  allowed,  see  Kinney  v.  Col.  Sav.,  etc.,  Assn.,  191  U.  S.  78;  Powers 
c.  Chesapeake,  etc.,  Ry.  Co.,  1G9  id,  72;  Robertson  v.  Scottish  Union  Ins.  Co., 
6S  Fed.  Rep.  173.  But  of  course  substantial  defects  in  the  omission  of  juris- 
dictional facts  are  Incurable  by  amendment.  Crehore  v,  Ohio,  etc.,  Ry.  C6., 
131  U.  S.  240;  Dalton  v,  Milwaukee  Mech.  Ins.  Co.,  118  Fed.*Rcp.  876. 
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to  be,  so  to  speak,  hesitating  in  suspense  between  the  two  courts ; 
the  petitioner  treating  it  as  removed,  and  his  adversary  treating  it 
as  still  pending  in  the  State  court 

Therefore,  if  it  be  desired  to  foreclose  further  controversy  in 
the  State  court  by  taking  an  express  order  of  removal  or  ap- 
proval of  bond,  the  practitioner  will  draw  his  petition  with  suffi- 
Lnent  fullness  to  substantiate  the  facts  mentioned  in  the  statute; 
and  if  he  uses  the  pleadings,  as  they  properly  may  be  used  for 
this  purpose  in  aid  of  the  petition,  he  will,  in  the  order,  recite 
the  fact  that  they  were  read  on  the  application. 

The  forms  here  given  are  in  some  respects  made  more  full  than 
absolutely  necessary  to  effect  removal,  by  reason  of  the  advantages 
of  thus  taking  an  order  in  the  State  court. 

10-  The  petition, —  facts.'] — It  is  enough  if  the  facts  as  to 
i*itizenship  appear  either  by  the  petition  or  by  the  record.  Thus, 
i  f  the  petition  alleges  citizenship  in  the  present  tense,  it  is  not  de- 
fective in  not  alleging  that  it  existed  at  the  commencement  of  the 
action,  if  that  fact  is  alleged  in  a  complaint  served  with  the  sum- 
mons.^ 

Mention  of  the  citizenship  in  the  bond  is  not  enough.  But 
amendment  may  be  allowed  by  filing  an  affidavit  of  the  fact" 

The  petition  may  be  supported  by  accompanying  affidavits,  and 
other  documentary  evidence  presented  with  it,  to  substantiate 
facts  necessary  to  be  shown  and  not  appearing  by  the  record ;  and 
n\\  may  be  read  together  as  parts  of  the  same  instrument^ 

2ft  Steamship  Co.  v,  Tupfman,  lOa  U.  S.  118,  rev'j^  76  N.  Y.  207.  In  this 
i^aiie  the  summona  and  complaint  were  served  on  the  same  day. 

Remcral  cases,  100  U.  S.  457,  474  (holding  that  the  United  States  court 
i-ould  resort  to  plain tiflT'a  affidavit  on  the  record  that  defendant  was  a  non- 
r^'sidenty  and  to  descriptions  of  the  parties  contained  in  instruments  pleaded, 
OM  evidence  of  citizenship  or  non-residence,  in  support  of  the  petition). 

s.  p.,  Bondurant  v,  Watson,  103  U.  S.  281,  286;  McLane  v,  Leicht,  27  Fed. 
Rep.  887. 

27  Field  r.  Blair,  1  Code  Rep.  (N.  S.)  361.  ar^?  1  id,  292. 

Reference  may  be  had  to  the  whole  record  (City  of  Ysleta  r.  Canada,  67 
Fed.  Rep.  6;  Roberts  t?.  Pacific,  etc.,  Nav.  Co.,  121  id.  785),  although  a  paper 
improperly  in  the  record  may  not  be  considered.  Denny  v.  Pironi,  141 
r.  S.  121. 

28  Yulee  r.  Vose,  99  U.  S.  639,  54.5. 

The  certificate  of  the  clerk,  under  seal  of  his  office,  that  the  judge  was  duly 
{iialified,  is  not  necessary  to  the  admissibility  in  evidence  of  an  exemplifica- 
tion of  a  record  of  naturalization,  in  a  question  of  removal  from  a  State  to 
1  United  States  Circuit  Court.  St.  Paul,  Minn.,  etc.,  R.  R.  Co.  r.  Burton, 
111  U.  S.  788.         • 


768  Abbott's  pbactioe  akd  fobmb. 

On  a  joint  petition,  removal  as  to  one  may  be  ordered  if  he 
could  have  petitioned  alone,  although  removal  be  denied  as  to  the 
other.* 

11.  — reference  to  statute,']  — It  is  not  essential  to  mentioo 
in  the  petition  the  statute  under  which  the  petitioner  is  entitled 
to  proceed,  nor  is  a  mistake  in  mentioning  the  wrong  one  anj 
ground  for  refusing  removal  if  the  proper  facts  are  shown.** 

12.  — situation  of  the  cause.]  — The  weight  of  authority,  at 
least  in  the  decisions  in  State  courts,  is  to  the  effect  that  the  re- 
quirement of  a  petition  means  such  a  petition  as  is  r^ular  and 
in  proper  form,  according  to  the  general  practice  of  the  State 
court  in  question,  respecting  applications  on  petition.  For  thi« 
reason,  under  the  New  York  General  Rules,  if  the  petition  be 
more  than  two  folios  in  length,  it  should  be  folioed;'^  and  if  an 
ex  parte  order  of  approval  and  removal  is  asked,  or  an  order  to 
show  cause,  the  petition  should  allege  that  no  previous  applica- 
tion has  been  made,  etc." 

13.  — signature  and  verificationJ] — The  State  court  may 
properly  refuse  to  act  upon  a  petition  which  is  not  signed^  and 
verified**  according  to  the  ordinary  course  of  its  own  practice. 

An  attorney  or  counsel  appearing  for  the  party  has  implied 
authority  to  sign  the  petition,**  and  an  agent  may  sign  if  his 
authority  be  proved  by  the  verification  or  other  sworn  allegation. 

In  either  case  the  appropriate  form  of  signature  is  to  subscribe 
the  name  of  the  party,  adding  "  by ."  his  attorney,  etc. 

»Dart  r.  Walker,  4  Daly,  188. 

so  Street  R.  R.  Co.  v.  Hart,  114  U.  S.  694,  660  (holding  that  a  aUtement  ia 
a  petition  that  the  removal  is  desired  under  the  local  prejudice  act  does  not 
impair  the  efficacy  of  a  petition  that  atatea  facta  that  make  out  a  case  for 
removal  under  the  citizenship  act). 

8.  p..  Dart  r.  Walker,  4  Daly,  188. 

31  See  page  63  of  this  volume. 

32  See  p.  116.  paragraph  84. 

33  Kemoval  cases.      100  U.  S.  457,  471. 

34  0gden  c.  Baker,  1  Green  (13  N.  J.  L.),  75.  The  omission  to  verify  may 
be  waived,  especially  when  all  essential  facts  appear  elaewhere  in  the  record. 
Howard  r.  Gold  Reefs  of  Georgia,  102  Fed.  Rep.  657. 

But  in  Shaft  v.  Phoenix  Mut.  Life  Ins.  Co.,  67  N.  Y.  644,  23  Am.  Rep.  15«. 
is  a  dictum  that  the  petition  need  not  be  verified  unless  under  a  statuU 
expressly  requiring  it. 

36  Removal  cases.  100  i:.  S.  4i>7.  471:  Vandevport  r.  Palmer,  4  Duer,  677. 
Cofifra,  Kirkpatrick  v,  Hopkins,  2  Miles,  277. 
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If  the  petition  is  by  a  defendant  ^ho  has  only  appeared  in  the 
State  court  specially  for  the  purpose  of  contesting  its  jurisdiction 
over  his  person,  the  signature  of  the  petition  should  be  qualified 
as  for  the  purpose  of  the  application  only,  which  will  enable  the 
defendant  to  go  on  with  the  same  objection  in  the  United  Statea 
court.** 

Objection  to  the  omission  of  signature*^  or  verification"  comes 
ttK>  late  when  first  made  in  the  United  States  court,  except  that  if 
the  petition  be  relied  on  as  evidence  of  any  fact  necessary  to  be 
sho\m  to  the  Circuit  Court  in  order  to  give  jurisdiction  —  as,  for 
instance,  the  existence  of  local  prejudice  —  it  ought  to  be  duly 
verified  in  order  to  sufiice  as  proof  in  that  court." 

14.  Bond  —  form.']  —  The  general  rules  as  to  the  requisites  of 
a  bond  have  been  already  stated.*^  Formal  defects  and  irregu- 
Jarities  may  be  amended." 

A  general  condition  that  the  petitioner  shall  "  do,  or  cause  to 
be  done,  such  other  and  appropriate  acts,  etc.,  as  required  by  law 
to  be  done  upon  the  removal  of  a  suit  into  the  United  States  Cir- 
cuit Court  from  a  State  court,"  is  sufficient,  but  the  practice  is  to 
specify  all  the  acts  specified  in  the  Statute.** 

15.  — amount,']  — The  amount  of  the  bond  must  be  sufficient 
to  indemnify  the  adverse  party  for  any  breach  of  the  condition.^ 

3«  Miner  r.  Markhaxn,  28  Fed.  Rep.  387;  Goldey  v.  Morning  News,  156  U.  S. 
.518,  525. 

37  Kemoval  cases.     100  U.  S.  467. 

38  Howard  v.  Gold  Reefs  of  Georgia,  102  Fed.  Rep.  057;  Street  R.  R.  Co. 
r.  Hart,  114  U.  S.  664,  660  (where,  however,  the  objection  was  not  made 
even  on  motion  to  remand). 

39  Sutherland  17.  Jersey  City,  etc.,  R.  R.  Co.,  22  Fed.  Rep.  366  (holding  thaf 
a  departure  from  the  State  law,  in  the  authentication  of  the  affidavit,  availed 
as  an  objection  in  the  Circuit  Court).  Re  Penn.  Ry.  Co.,  137  U.  S.  451 
I  use  of  petition  as  proof). 

•io  See  p.  26  of  this  volume.  See,  also,  Burdick  v.  Hale,  7  Biss.  96 ;  Austin 
r.  Oagan,  30  Fed.  Rep.  626  (holding  that  a  bond  with  a  blank  space  for  penal 
«um«  waa  ineffectual  to  accomplish  removal).  But  the  better  authority  is  to 
the  efTect  that  an  omission  to  name  the  penal  sum  is  not  fatal,  but  amendable. 
.Tohnson  r.  Austin  Mf>?.  Co.,  76  Fed.  Rep.  616;  Groton  Bridge,  etc.,  Co.  r. 
,\in.   Bridge  Co..  137  id,  284. 

41  Overman  Wheel  Co.  v.  Pope,  46  Fed.  Rep.  577. 

42  Cooke  <?.  Seligman,  7  Fed.  Rep.  263.  17  Blatchf,  452  (holding  that  where 
•^iich  a  clause  was  contained,  the  omission  to  express  the  obligation  to  enter 
•special  bail  should  be  disregarded).  Compare,  however,  Harrold  v.  Arrinjrton, 
«4  Tex.  233. 

43  Tn  Blanchard  r.  Dwight,  12  Wend.  192.  it  was  said  that  $1,000  was 
pnoui^h  where  defendant  had  not  been  held  to  bail.  Five  hundred  dollars  was 
held  aufBeient  in  Groton  Bridge,  etc.,  Co.  t;.  Am.  Bridge  Co.,  137  Fed.  Rep.  284. 

49 
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The  question  of  sufficiency  will  rest  in  the  last  resort  with  the 
United  States  courts;  but  if  an  order  of  approval  and  removal 
is  to  be  asked  from  the  State  court,  that  court  must  also  be  satis- 
fied, and  though  it  cannot  arbitrarily  refuse  to  receive  a  bond 
apparently  sufficient,  without  giving  opportunity  to  justify  the 
sureties  or  otherwise  remedy  a  defect,**  it  may  require  as  a  con- 
dition of  making  any  order  that  the  amount  be  sufficient  in.  its 
judgment,  and  that  the  sureties  justify. 

16.  — obligors,']  — It  is  usual,  but  not  essoitial,  to  have  the 
petitioner  join  in  the  bond.** 

17.  — acknowledgment,  etc,^  — The  State  court  may  properly 
refuse  to  act  upon  a  bond  which  is  not  acknowledged  or  proved, 
or  which  is  not  accompanied  by  an  affidavit  to  the  sufficiency  of 
the  surety;  but  if  it  accepts  and  approves  a  bond  which  lacks 
those  formalities,  the  objection  will  not  avail  in  the  Federal 
court.** 

18.  Separable  controversy,']  —  If  there  is,  in  a  suit  of  which 
the  Circuit  Court  is  given  jurisdiction,  a  controversy  of  a  remov- 
able character,  "  which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  between  them,  then 
either  one  or  more  of  the  defendants  actually  interested  in  such 
controversy,  may  remove  the  suit."*^ 

If  the  complaint  charges  all  the  defendants  as  joint  contract- 

44  Taylor  r.  Shew,  54  N.  Y.  75  (reversing  judgment  for  error  in  this. 
respect). 

45  Xvc  r.  Northern  Cent.  Ry.  Co.,  24  Hun,  556 ;  People*s  B«nk  c.  ^tna  Ins. 
Co.,  53  Fed.  Rep.  161;  8.  F.,  p.  26  of  this  volume.  Contra,  Rough  v.  Booth 
(Cal.),  3  Pac.  Rep.  91. 

46  Cooke  c.  Seligman,  7  Fed.  Rep.  263,  17  Blatchf.  452. 

47  Act  of  Congress,  1876,  as  amended  by  Act  of  Mar.  3,  1887,  f  2,  p.  759 
{above), 

Cnimp  r.  Thurber,  115  U.  S.  56;  St.  Louis  &  San  Francisco  Ry.  Co.  p. 
Wilson,  114  id.  60  (suits  to  compel  transfer  of  stock.  Controversy  with 
adverse  claimant  not  separable  from  that  with  the  corporation).  Followed 
in  Patterson  f.  Farmington  St.  Ry.  Co.,  Ill  Fed.  Rep.  262;  distinguished  in 
I^ke  St.  El.  R.  R.  Co.  r.  Zie^rler,  99  id.  122.  ^ 

Rand  f.  Walker,  117  U.  S.  340  (controversy  with  defendant  who  held  legal 
title  for  joint  benefit  of  himself  and  another  defendant,  not  separable  from 
that  with  the  latter). 

Ayres  r.  Wiswall,  112  U.  S.  187;  Coney  t\  Winchell,  116  id,  227;  U.  S. 
Mor\|f.,  etc.,  Co.  f.  McChire,  70  Pac.  Rep.  543  (foreclosure;  mortgagor  aov^t 
to  be  charged  with  deficiency,  a  necessary  party,  and  controversy  not 
separable). 
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ors  or  joint  wrongdoers,  it  is  enough  that  the  petition  allege  that 
the  petitioners  are  not  jointly  interested  or  liable  with  the  other 
(lefendantSy  and  that  their  controversy  with  the  plaintiff  is  a 
separate  one,^^  or  that  the  defendants,  as  to  whom  removal  could 
not  be  ordered,  were  merely  formal  parties,  or  joined  merely  in 
order  to  prevent  removal.*®  But  joinder  of  sham  parties  or  nom- 
inal parties  without  interest  will  not  defeat  removal.*^ 

The  mere  fact  that  the  defenses  or  answers  are  separate  does 
not  make  separate  controversies.^^ 

The  right  to  remove  on  the  ground  of  a  separable  controversy 
is  confined  to  the  parties  actually  interested  in  such  controversy." 

If  a  separable  controversy  exists,  a  removal  for  such  cause  takes 
the  whole  suit  to  the  Circuit  Court,  and  leaves  nothing  behind  for 
trial  in  the  State  court *^ 

Bacon  v.  Rives,  106  U.  S.  99  (stranger  to  the  controversy,  who  occupies 
substantially  the  position  of  a  garnishee,  is  separable). 

Fraser  r.  Jennison,  106  U.  S.  191;  Blake  v.  McKim,  103  U.  S.  336 
(co-executors  not  separable). 

Fidelity  Ins.  Co.  v.  Huntington,  117  U.  S.  280;  Tumbull  Wagon  Co.  r. 
Sinthicum  Carnage  Co.,  80  Fed.  Rep.  4  (creditors  suit;  controversy  raised 
by  lienor  claiming  priority  against  plaintiff  not  separable). 

The  reader  will  find  other  authorities  on  this  question  of  separable  con- 
troversy and  joint  and  nominal  parties  collected  under  paragraph  4  of  division 
IV  ibclotc),  and  in  Desty's  Federal  Procedure,  §  639o. 

"fs  Little  V.  Giles,  118  U.  S.  596;  Chesapeake,  etc.,  R.  R.  Co.  v.  Dizon, 
179  id,  131. 

49  Chesapeake,  etc.,  R.  R.  Co.  t?.  Dixon,  supra;  Plymouth  Gold  Mining  Co. 
r.  Amador  &  Sacramento  Canal  Co.,  118  U.  S.  264;  s.  f.,  Pirie  v,  Tvedt,  115 
»<f.  41,  and  see'  dissenting  opinion. 

aoWergman  r.  Persons,  126  Fed.  Rep.  449;  Bryce  v.  Southern  Ry.  Co.,  122 
id,  709;  Reeves  i;.  Coming,  51  id.  778.  The  petitioning  defendant  must 
allege  and  prove  the  improper  joinder.  Railroad  Co.  v.  Wangelin,  132  U.  S. 
599;  Union  Term.  Ry.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  119  Fed.  Rep.  209. 

&i  Little  V.  Giles,  118  U.  S.  596;  Brooks  v.  Clark,  119  id.  502;  Rosenthal 
r.  Coates,  148  id.  142;  Ayres  v.  Wiswall,  112  id.  187;  St.  Louis  &  San  Fran- 
cisco Ry.  Co.  V.  Wilson,  114  id.  60;  following  Louisville  &  Nashville  R.  R.  Co. 
r.  Ide,  114  id.  52. 

50  held  also  of  separate  answers  by  several  defendants  sued  jointly  in  tort, 
in  which  each  averred  that  he  acted  separately  on  his  own  account,  and  not 
jointly,  in  the  acts  complained  of.  Sloane  v.  Anderson,  117  U.  S.  275; 
C'begapcake,  etc.,  R.  R.  Co.  v.  Dixon,  179  td.  131. 

52  Rand  V.  Walker,  117  U.  S.  340;  Merchants'  Press  Co.  v.  North  Am.  Ins. 
<^o.,  151  id.  368.  It  is  necessary,  in  the  absence  of  a  separable  controversy, 
that  all  of  the  defendants  join  in  the  application  for  removal.  Railroad  Co. 
r.  Alartin,  178  U.  S.  245;  New  Eng.  Water  Works  Co.  v.  Farmers'  L.  &  T.  Co., 
136  Fed.  Rep.  521. 

53  Barney  i*.  Latham,  103  U.  S.  205;  Brooks  v.  Clark,  119  id.  502  (Waite, 
f'h.  J. ) .  Compare  Girardey  i*.  Moore,  6  Cent.  L.  J.  78.  Where  the  separable 
'ontroversy  has  been  discontinued  or  settled,  after  removal,  the  case,  or  what 
roranant  may  remain,  must  be  remanded.  Connell  v.  Smiley,  156  U.  S.  335; 
Young  c.  Hoffman,  108  Fed.  Rep.  701. 
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19.  Unnecessary  and  improper  parties.']  —  Persons  who  are  not 
proper  parties  to  the  action  are  no  obstacle  to  a  removal  merely 
because  thej  appear  as  parties  on  the  record,  if  a  case  mider 
the  statute  exists  as  to  the  persons  joined  who  are  proper  parties.^ 

20.  Ousting  State  jurisdiction  by  filing  petition,  bond,  etc.]  — 
The  due  presentation  and  filing  of  adequate  papers  removes  the 
cause;  and  subsequent  orders  in  the  State  court,  on  proceeding 
in  the  cause,  are  without  jurisdiction,  even  though  no  order  of  re- 
moval was  made  in  the  State  court" 

In  order  to  make  it  the  immediate  duty  of  the  State  court  to 
proceed  no  further,  the  petition  should  be  presented  to  the  court 
if  it  be  in  session.** 

The  mere  filing  of  the  papers  with  the  clerk  of  the  State  court 
in  vacation  ought  to  be  held  sufficient,  at  any  rate  to  suspend  the 
jurisdiction  of  the  State  court  ;'^  but  when  this  is  done,  the  de- 
fendant should  seek  an  order  of  removal  as  soon  as  the  court  is  in 
session,"  and  must  rely  on  notice  given  by  him  to  the  adverse 
party,  and  any  receiver  or  other  officer  of  the  court,  if  there  be 
any  concerned,  to  prevent  further  proceedings  in  the  State  court 

A  State  court  will  not  oust  itself  of  jurisdiction  unless  a  plain 
case  is  made."* 


MBryce  r.  Southern  Ry.  Co.,  122  Fed.  Rep.  709;  Wirgman  v.  Pereon*. 
126  id,  449. 

M  Steamship  Co.  r.  Tugman,  IDS  U.  S.  118,  122,  rev'g  76  N.  Y.  207  (citiaeo 
ship  case) ;  liern  r.  Huidekoper,  103  U.  S.  485  (citizenahip  case).  Bat  oot 
so  absolutely  without  jurisdiction  as  to  render  a  subsequent  judgment  null 
and  void.    See  paragraph  8,  p.  786. 

60  Rhode  Island  Uorse  Shoe  Co.  t*.  Goodenough  Horse  Shoe  Co.,  1  Abb.  K.  C. 
12,  liolding  that  in  the  Supreme  Court  in  the  city  of  New  York,  where  there 
.is  no  vacation  or  cessation  of  terms,  the  petition  and  bond  required  under 
the  Act  of  1875  must  be  presented  to  the  court,  and  that  filing  tbem  with  the 
clerk  is  not  enough. 

Any  issues  of  fact  raised  upon  the  petition  must  be  tried  in  the  United 
States  court.     Burlington,  etc.,  R.  R.  Co.  f?.  Dunn,  122  U.  S.  513. 

s.  p.,  Kx  parte  Wells,  3  Woods,  128;  8.  P.,  Cobb  t;.  Globe  Mut.  Life  Ins,  Ct'.. 
3  Ilut^hos,  452  (holding  that  on  presentation  to  a  State  court  of  a  petiti>.a 
for  removal,  it  is  right  and  proper  that  the  State  court  should  examine  the 
petition  to  see  whether  it  is  sufficient. 

5"  North  Am.  L.  &  T.  Co.  t;.  Colonial,  etc.,  Co.,  3  S.  Dak.  690,  54  N.  W.  659. 

MHall  V,  Chatt.  Agric.  Works.  48  Fed.  Rep.  699  j  Roberts  r.  Chicago,  ctr., 
R.  R.  Co.,  48  Minn.  621,  51  N.  W.  478. 

&oVose  r.  Yulee,  99  U.  S.  637,  646,  rey'g  (but  sustaining  on  this  point) 
64  N.  Y.  449,  452.     This  is  the  rule  followed,  I  believe  by  all  the  State  conrta. 
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II.    FEDERAL  QUESTION  CASES. 

1.  The  right  of  removal.  4.  — the  rule  of  diligence. 

2.  How  the  question  is  raised.  5.  — amendment  of  the  issues. 

3.  Time  to  apply.  6.  Answer  after  judgment. 

1.  The  right  of  removal,']  — A  cause  arising  or  involving  cson- 
troversy  under  the  Constitution  or  laws  of  the  United  States,  or 
treaties  made  under  their  authority,  may  be  removed  by  the  de- 
fendant or  defendants,  irrespective  of  the  citizenship  or  residence 
of  the  parties,*^  provided  it  be  a  suit  of  a  civil  nature  at  law  or  in 
equity,  and  the  amount  in  controversy  is  sufficient.®* 

The  statute  includes  a  ease  where  only  the  plaintiff's  statement 
of  his  claim  involves  such  a  question.**^ 

It  is  no  obstacle  to  removal  that  other  questions,  not  at  all  de- 
pending on  Federal  law,  are  also  involved  in  the  cause.®* 

2.  How  the  question  is  raised,] — The  Federal  question  must 
appear  on  the  face  of  the  complaint  or  declaration,  in  order  to 
make  a  case  for  the  United  States  court.®*  If,  therefore,  the  com- 
j>laint  does  not  plead  or  refer  to  any  provision  of  the  Constitution, 
laws,  or  treaties  of  the  United  States,  the  fact  that  defendant 
asserts  such  a  right  or  denies  to  the  plaintiff  such  a  right  which 
is  essential  to  his  recovery,  does  not  make  the  action  removable, 
but  the  defendant  is  remitted  to  his  writ  of  error  from  the  State 
court.  Nor  can  plaintiff,*  by  anticipating  and  controverting  de- 
ftndant's  claim  under  a  Federal  statute,  made  a  Federal  ques- 
tion* 

The  Federal  question  cannot  be  raised  by  allegations  in  the 
petition  for  removal,  or  in  the  pleadings  following  the  com- 
plaint*® 

90  San  Joaquin,  etc.,  Canal  Co.  v,  Stanislaus  County,  90  Fed.  Rep.  616. 

ei  Act  of  Congress  of  Mar.  3,  1887,  fi  2.  p.  759  (above). 

«s  Tennessee  r.  Union,  etc.,  Bank,  162  U.  S.  464;  Houston,  etc.,  R.  R.  Co.  v. 
Texas,  177  id.  66. 

68  Railroad  Co.  r.  Mississippi,  102  U.  S.  135;  People  v.  Sanit.  Dist.  of 
Chicago.  98  Fed.  Rep.  150. 

«4  Tennessee  r.  Union  Bank,  152  U.  S.  464;  Spencer  v.  Duplan  Silk  Co.,  191 
V.  S.  526.  An  exception  exists  in  the  case  of  a  Federal  corporation  defend- 
ant, to  the  extent  that  it  may  show  its  status  as  such  in  its  petition.  Texas, 
etc..  Ry.  Co.  r.  Cody,  166  U.  S.  606;  Scott  t?.  Choctaw,  etc.,  R.  R.  Co.,  112 
Fed.  Rep.  180. 

»  Tennessee  r.  Union  Bank,  8upra;  Florida,  etc.,  R.  R.  Co.  v.  Bell,  176  U.  S. 
321.  Nor  by  setting  up  a  Federal  question  by  way  of  reply.  Houston,  etc., 
R.  R.  Co.  r.  Texas,  177  U.  S.  66. 

MChappell  V.  Waterworth,  166  U.  S.  102;  Minnesota  t?.  Northern  Sec.  Co., 
194  id.  48,  64. 
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Imperfection  in  the  form  of  allegation  should  not  be  deemed 
to  prevent  the  arising  of  a  Federal  question  which  the  pleading  in- 
dicates an  intent  to  raise,  but  the  facts  alleged  must  be  sufficient  to 
enable  the  court  to  see  that  the  right  claimed  does  really  and  sub- 
stantially involve  such  question.*' 

A  suit  cannot  be  said  to  be  one  arising  under  the  Constitution 
or  laws  of  the  United  States  unless  it  appears  on  the  face  of  the 
complaint,  or  declaration,  that  some  title,  right,  privilege,  or  im- 
munity, on  which  the  recovery  depends,  will  be  defeated  by  one 
construction  of  the  Constitution  or  a  law  of  the  United  States,  or 
sustained  by  an  opposite  construction." 

m  See  City  Ry.  Co.  v,  Cit  St.  Ry.  Co.,  166  U.  S.  557 ;  NashvUle,  ete^  By. 

Co.  r.  Taylor,  86  Fed.  Rep.  168,  178. 

wSUrin  v.  New  York,  116  U.  S.  248,  267,  and  case  cited;  G«rmaiiift  Ii». 
Co.  r.  Wisconsin,  119  ul.  473;  Cooke  r.  Avery,  147  id,  385;  Newbniyport 
Water  Co.  p.  Newburyport,  193  id,  561. 

A  suit  cannot  be  removed  simply  because,  in  its  progress  a  ooiutnictioa 
of  the  Constitution  or  a  law  of  the  United  States  may  be  necessary,  unle^  it. 
in  part  at  least,  arises  out  of  a  controversy  in  regard  to  the  operation  and 
cfTect  of  some  provision  in  that  Constitution  or  law  upon  the  facts  involved. 
Gold- washing  &  Water  Co.  v,  Keyes,  96  U.  S.  199;  Bankers'  Mat.  Caa.  Co. 
V.  Minnesota,  etc.,  R.  R.  Co.,  192  id.  371. 

Where  a  party  removes,  under  a  statute  of  the  United  Statea,  from  a  Suit 
court  to  the  Circuit  Court  of  the  United  States  a  case  dependuig,  in  poist 
of  merits,  on  the  right  construction  of  such  statute,  the  Circuit  Court  eanztot 
dismiss  and  remand  the  case  on  motion  on  the  ground  that  it  has  no  juri»dic- 
tion.  because  the  statute  is  unconstitutional  and  void.  Mjavor  i?.  Cooper,  6 
Wall,  247. 

Wlien  the  right  of  a  removal  of  a  cause  from  a  State  court  txi  a  Cireait 
Court  of  the  United  States  is  denied  by  a  State  court,  this  denial  raises  a 
Federal  question  for  the  purpose  of  a  writ  of  error  by  the  removing  party. 
Oakley  r.  Goodnow,  118  U.  S.  43;  Mecke  f>.  Valley,  etc,  kilning  Co.,  89  Fed 
Rep.  114.  (Practice  where  both  courts  assume  jurisdiction.)  See,  also,  Hick- 
man V.  Mississippi,  etc.,  Ry.  Co.,  97  id.  113. 

Corporations.]  — Corporations  of  the  United  States,  created  bj  and  oigaa- 
ized  under  acts  of  Congress,  are  entitled  to  remove  suita  brought  agUDst 
them,  on  the  ground  that  such  suits  are  suits  *'  arising  under  the  laws  of  tb« 
United  States."  Pacific  R,  R.  Co.  v.  Kirk,  115  U.  S.  2;  Texaa,  etc,  Ry.  Cc 
V,  Cody,  166  U,  R.  606. 

Otherwise  of  national  banks.  See  Act  of  Mar.  3,  1887,  p.  763  (a4<H?eK  ai» 
corrected  by  Act  of  1888;  Cont.  Nat.  Bank  t?.  Buford,  191  U.  S.  119. 

Proceedings  by  a  State  against  a  corporation  created  under  its  own  Isfrs, 
in  the  nature  of  quo  warranto,  for  the  abandonment,  relinquiahmeat,  and 
surrender  of  its  power  to  another  corporation  with  which  it  has  been  oonsoli- 
dated  under  a  law  of  the  United  States,  and  proceedings  against  the  direrton 
of  said  consolidated  company  for  usurping  the  powers  of  such  State  oorpora- 
tion,  are,  when  in  the  form  of  civil  actions,  suits  arising  under  the  laws  of 
the  United  States.      Ames  v,  Kansas,  HI  U.  S.  449. 

Corporations  consolidated  under  Federal  law  must  be  treated  as  a  Feder.il 
corporation.      Federal  Corp.  r.  Stanford,  70  Fed.  Rep.  346. 

Judgmenta.l  — The  fact  that  a  judgment  was  recovered  in  a  eoiut  of  the 
United  States  does  not,  in  a  suit  upon  that  judgment,  raise  a  qiMiotion  ^ 
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'While  the  parties  are  litigating  a  preliminary  and  jurisdic- 
iosxal  queston,  raised  by  motion,  as  to  whether  the  State  court 

.he    laws  of  the  United  States.     Provident  Say.  Soc.  v.  Ford,- 114  U.  S.  635; 
Pope  t?.  Louisville,  etc.,  Ry.  Co.,  173  id.  573. 

Xlie  mere  fact  that  a  judgment,  which  it  was  the  object  of  the  suit  to 
impeach  as  collusivelj  obtained,  was  obtained  in  a  United  States  court  after 
improper  removal;  held,  not  to  raise  a  Federal  question.  Rand  v.  Walker, 
117    tJ.  8.  340,  345. 

Suits  against  a  receiver  appointed  by  a  Federal  court  are  not  necessarily 
arijsing  under  Federal  laws.  Qobleman  v,  Peoria,  etc.,  Ry.  Co.,  179  (J.  S.  335. 
OroMte  of  lands  or  franoMaes.]  — In  an  action  against  a  city  to  quiet  title 
to  lands  granted  to  the  city  by  an  act  of  Congress,  for  uses  and  purposes 
specified  in  the  ordinances  of  the  city,  ratified  by  a  specified  act  of  the  State 
legislature,  it  appearing  that  the  plaintiff  claimed  as  one  of  the  beneficiaries 
under  the  grant  by  the  operation  of  such  ordinances,  held,  that  the  question  of 
title  involved  did  not  arise  under  the  laws  of  the  United  States  so  as  to 
autborize  a  removal.     Hoadley  v.  San  Francisco,  04  U.  S.  4. 

Rj^ht  to  remove  upheld  in  mandamua  proceedings  by  a  State  against  a 
railroad  company  to  compel  the  removal  of  a  bridge  over  a  navigable  stream 
on  the  line  between  two  States,  the  maintenance  of  which  bridge  was  alleged 
by  the  company  to  have  been  authorized  by  an  act  of  Congress,  and  under 
which  it  was  also  alleged  to  have  become  a  part  of  a  post-road  over  which, 
for  several  years,  mails  of  the  United  States  had  been  carried.  Railroad  Co. 
p.  Mississippi,  102  U.  S.  135. 

Officera.]  —  An  action  against  a  marshal  of  the  United  States  for  seizing 
a  stock  of  goods,  more  than  $500  in  value,  under  authority  of  a  writ  from  a 
Dii»trict  Court  of  the  United  States,  in  proceedings  in  bankruptcy,  the  suit 
being  on  his  official  bond,  and  the  sureties  thereon  being  joined  as  co-defend- 
ants, is  a  suit  of  a  civil  nature,  ari.<«ing  under  the  Constitution  and  laws  of 
the  United  States.  Feibelman  i;.  Packard,  109  U.  S.  421;  Sonnentheil  r. 
Moerlin  Brewing  Co.,  172  id,  401.  8.  P.,  Howard  v.  United  States,  184  id.  676. 
•A  suit  to  try  the  title  to  a  State  oflice,  held,  not  removable  on  the  ground 
that  the  opponents  of  the  petitioner  had  been  guilty  of  a  violaion  of  U.  S. 
R.  S.,  I  5507,  in  depriving  those  who  would  have  voted  for  petitioner  of  theu* 
right  to  vote.  For  though  in  such  a  case  the  question  whether  those  so 
depriving  others  of  the  right  to  vote  were  guilty  of  a  crime  punishable  by  law, 
might  depend  alone  on  the  laws  of  the  United  States;  yet  the  effect  of  such 
unlawful  practices  on  the  election  of  a  purely  State  ofiicer  did  not  depend  on 
the  laws  of  the  United  States.      Dubuclet  v,  Louisiana,  103  U.  S.  550. 

Impairing  obligation  of  contracts,]  Where,  in  an  action  for  trespass  for 
carrying  away  plaintiff's  goods  under  a  tax  levy,  defendant  set  up  a  law 
forbidding  him  to  receive  in  payment  of  taxes  coupons  such  as  were  offered 
by  plaintiff;  and  thereupon  plaintiff  demurred,  and  upon  the  record  no  ground 
of  the  invalidity  of  the  law  could  be  Inferred,  save  that  it  was  avoided  by 
the  provision  of  the  United  States  Constitution  that  forbids  a  State  to  pass 
a  law  that  impairs  the  obligation  of  a  contract ;  held,  that  the  case  arose  under 
ths  United  States  Constitution.     Smith  t^.  Greenhow,  109  U.  S.  669. 

See,  also.  Stewart  r.  Virginia,  117  U.  S.  612,  holding  that  a  proceeding  under 
the  Virginia  statute  to  identify  coupons  tendered  in  the  payment  of  taxes 
due  the  State  allowing  jury  trial,  was  not  a  suit  of  a  civil  nature  arising 
under  the  laws  or  Constitution  of  the  United  States. 

Patents.] — A  suit  for  moneys  alleged  to  be  due  to  complainant,  under  a 
contract  whereby  certain  letters  patent  granted  to  him  were  transferred  to 
the  defendant,  held,  not  such  as  could  be  removed,  as  it  did  not  involve  the 
validity  or  construction  of  the  patents.  Albright  v.  Teas,  106  U.  S.  613; 
Pratt  I'.  Paris  Gas  Light,  etc.,  Co.,  168  id.  255. 
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has  acquired  jurisdiction  of  the  person,  the  suit  is  not  deemed  so 
far  brought  as  to  raise  a  Federal  question  which  it  may  be  in- 
tended  to  litigate  on  the  merits.^ 

3.  Time  to  apply. li — The  petition  and  bond  must  be  filed  in 
the  State  court  in  Federal  question  cases  and  in  citiz^iship  case>:, 
**  at  the  time,  or  any  time  before,  the  defendant  is  required  I'V 
the  laws  of  the  State  or  the  rule  of  the  State  court  in  whidi  such 
suit  is  brought  to  answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff.^®  A  contest  over  a  right  to  a  provisional  remedy, 
or  the  like,  does  not  affect  the  right  of  removal/* 

The  time  w^ithin  which  defendant  is  required  to  plead,  not  the 
day  on  which  he  serves  or  files  his  answer  or  plea,  marks  the 
limitation  of  the  right  of  removal."  The  pleading  it^lf  need 
not  be  served  or  filed  before  the  application  for  removal  is  made, 
nor  until  the  action  is  within  the  Circuit  Court,  provided  it  is  made 
to  appear  in  the  petition  that  a  controversy  exists.''' 

4.  — the  rule  of  diligence,']  — The  Act  of  1875  required  the 
application  to  be  made  "  before  or  at  the  term  at  which  said 
cause  could  be  first  tried,  and  before  the  trial  thereof;"  and  the 
settled  construction  of  that  clause  was  that  it  meant  the  first  term 
at  which  the  cause  was  in  law  triable — the  first  term  in  which 
the  cause  would  stand  for  trial  if  the  parties  had  taken  the  usual 
8tepfl  as  to  pleadings  and  other  preparations. 

If  the  same  rule  of  diligence  is  applied  as  under  that  act, 
the    defendant    will    not,    perhaps,    by    consenting    to    extend 

eoGermania  Ins.  Co.  r.  Wisconsin,  119  U.  8.  473. 

In  an  action  in  a  State  court  against  a  corporation,  on  a  judgment  recor* 
ered  a^inst  it  in  a  United  States  Circuit  Court,  a  ground  of  remoral  19  not 
furniiihed  by  allegations  of  the  defendant  that  it  never  was  an  inhabitant  ot 
the  district  where  the  judgment  was  recovered  and  never  was  served  with 
process  in  such  district,  without  negativing  service  of  process  on  an  agent  of 
the  defendant  in  such  district,  and  the  actual  appearance  of  the  defendant  io 
the  suit.  Provident  Rav.  Inst.  r.  Ford,  114  U.  R,  635  (application  on  grouiKl 
of  question  being  involved  under  U.  S.  R.  S..  f  739). 

70  Act  of  Mar.  3,  1887,  §  3,  as  amended  by  Act  of  Aug.  13,  ISSS.  A 
demurrer,  or  a  plea  in  abatement,  even  to  the  jurisdiction,  is  such  an  an*^^ 
or  pleading  within  the  statute.  Martin  v.  Bait.  &  O.  R.  R,  Co.,  151  U.  S. 
673,  086.  Leave  to  answer  over,  after  over-ruling  defendant's  demurrer.  d<*? 
not  extend  the  time.      McDonald  r.  Hope  Mining  Co.,  48  Fed.  Rep.  593. 

71  Sidwav  r.  Missouri  Land,  etc.,  Co.,  116  Fed.  Rep.  381;  Ella  r.  Broirn, 
136  id.  439. 

72  0nvin  r.  Vnnee.  33  Fed.  Rep.  84.  A  different  rule  applies  in  those  juris- 
dictions where  the  time  within  which  to  plead  is  not  definitely  fixed.  See 
Lockhart  r.  Memphis,  etc.,  R,  R.  Co.,  38  id,  274. 

78  Wilcoxen  v,  Chicago,  etc.,  R.  R.  Co.,  116  Fed.  Rep.  444. 
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plaintiff's  time  to  serve  his  complaint,  lose  the  right  to  remove 
when  he  himself  subsequently  answers;  but  he  may,  perhaps, 
be  held  to  lose  the  right  by  delay  while  availing  himself  of  an 
extension  of  his  own  time  to  answer.  The  decisions  on  the  latter 
)K>iut  are  in  hopeless  conflict.^^  In  the  second  circuit  it  is  settled 
that  extensions  of  time  to  plead,  either  by  stipulation  or  order, 
extend  the  time  for  removal.^* 

5.  —  amendment  of  the  issues.']  —  Upon  the  same  principle, 
defendant  cannot  enlarge  his  time  to  apply  by  availing  himself 
of  the  right  which  the  laws  or  rules  of  the  State  court  give  to 
amend  his  answer  of  course  after  his  original  time  to  answer  has 
expired.''' 

On  the  other  hand,  if  plaintiff,  by  an  amended  or  supplemental 
complaint  for  the  first  time  raises  a  Federal. question,  defendant's 
application,  on  the  ground  of  a  Federal  question,  would  seem  to 
be  in  time  if  made  at  or  before  his  time  to  answer  the  amended 
or  supplemental  pleading  first  expires."  The  amendment  must^ 
however,  constitute  a  substantially  different  claim  or  cause  of 
action.''^  Or,  if  a  citizenship  case,  it  is  shown  that  by  a  discon- 
tinuance as  to  some  defendants,  the  action  is  now  for  the  first  time 
removable.^ 

6.  Answer  after  judgment.']  —  The  opening  of  a  judgment  had 
by  default,  on  the  part  of  a  defendant  who  had  no  actual  notice 

T4That  extensions  of  time  to  plead,  either  by  stipulation  or  court  order, 
will  extend  the  time  to  apply  for  removal,  see  cases  cited  under  next  note,  and 
Chiatovich  v,  Hanchett,  78  Fed.  Rep.  193.  Contra,  Spangler  v.  Atchison,  etc., 
K.  U.  Co.,  42  id.  306;  Egan  v.  Chicago,  etc.,  R.  R.  Co.,  53  id.  675;  Fox  v. 
Southern  Ry.  Co.,  80  id,  945. 

It  would  seem  that  the  determination  of  the  question 'is  dependent  upon 
the  local  practice  and  rules.  If  a  rule  of  the  State  court  is  invoked  it 
should  be  made  a  part  of  the  record,  as  the  Federal  court  will  not  necessarily 
take  judicial  notice  of  it.     Yarnell  v.  Felton,  102  Fed.  Rep.  369. 

75Groton  Bridge,  etc.,  Co.  v.  Am.  Bridge  Co.,  137  Fed.  Rep.  284;  Lord  17. 
Lehigh  Valley  R.  R.  Co.,  104  id.  929;  Mayer  v.  Ft.  Worth,  etc.,  R.  R.  Co., 
93  id.  601 ;  AUmark  V.  Platte  Steamship  Co.,  76  id,  614. 

T«  In  Babbitt  v.  Oark,  103  U.  8.  606,  612,  it  was  held  that  under  the  above 
quoted  Act  of  1875,  application  must  be  made  with  reference  to  the  issues 
fir  At  formed,  and  that  an  application  after  such  first  framed  issues  could  have 
been  tried^  and  made  in  view  of  subsequent  amendments  of  the  pleadings,  was 
too  late.    See,  also,  Doyle  r.  Beaupre,  39  Fed.  Rep.  289. 

77  Evans  r.  Dillingham,  43  Fed.  Rep.  177;  Mattoon  v.  Reynolds^  62  id.  417; 
Guarantee  Co  v.  Hannoy,  104  id.  369. 

'8  Painter  I7.  New  River  Min.  Co.,  98  Fed.  Rep.  644. 

79  Powers  V.  Chesapeake,  etc.,  R.  R.  Co.,  169  U.  S.  92;  Myrtle  v.  Nevada, 
etc.,  Ry.  Co.,  137  Fed.  Rep.  193. 
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of  fluity  but  was  proceeded  against  bj  constmctive  service,  is,  for 
all  practical  purposes,  a  new  suit  as  against  him,  even  though 
the  State  statute  gives  the  court  power  to  confirm  the  origiital 
decree  if  the  defense  be  unsuccessful ;  and  hence  it  maj  be  that  in 
such  case  an  application  to  remove  the  cause  will  be  in.  time  if 
made  before  the  time  thus  given  to  answer  expires.^ 

But  the  opening  of  a  judgment  had  by  default  on  the  psn  of 
a  defendant  who  was  personally  served  or  voluntarily  appeared, 
does  not  seem  to  revive  his  right  to  apply  for  removal. 

The  question  whether  a  joint  debtor,  not  served  until  afifr 
judgment  binding  the  joint  property,  is  in  time  if  he  applies 
at  or  before  answering  when  he  has  been  summoned,  seeing  to 
depend  on  whether,  under  the  State  statute,  the  summoning  of 
him  is  a  proceeding  in  the  original  action,**  as  was  the  case  under 
the  iSr.  Y.  Code  of  Procedure,*^  or  a  new  action  as  is  now  the 
case  under  the  N.  Y.  Code  of  Civil  Procedure.** 

In  the  case  of  a  judgment  had  against  some,  and  litigation 
continuing  as  to  others,  if  the  judgment  already  passed  has 
removed  one  or  more  of  the  defendants  from  the  controversy 
so  effectually  that  a  judgment  against  the  petitioner  will  be 
completely  separate,  and  the  controversy  sou^t  to  be  removal 
will  not  affect  the  execution  of  the  judgment  on  the  other  contro- 
versy, the  application  may  be  sustained,  otherwise  not** 

in.    CITIZENSHIP  CASES. 

1.  What  is  citizenship.  4.  Allegatioti  of  dtiaoiBliip. 

2.  Pemon  of  applicant.  5.  Time  of  citizenship. 

3.  Alienage.  6.  Time  of  applying. 

1.  Whaf  is  citizenship,']  —  Citizenship  is  not  to  be  confounded 
with  residence.  It  involves  residence  plus  the  intention  of 
remaining.®* 

soHnrter  r.  Kernochan,  103  U.  S.  562  (holding  that  on  his  appearacre. 
when  let  in  after  decree,  though  without  being  required  to  file  an  answer, 
"  the  suit  became  as  to  him  for  all  practical  purposes  a  new  suit.'*  and  tbk 
aIthou|?h  the  statute  gave  the  court  authority  to  confirm  the  former  deer^. 
instead  of  entering  a  new  one. 

81  Fletcher  v.  Hamlet,  116  U.  S.  408;  Abel  r.  Book,  120  Fed.  Hep.  47. 

«2fi  .37.5. 

*»-.  S   1937. 

84  Brooks  r.  Clark,  119  U.  S.  502;  Patchin  v.  Hunter,  38  Fed.  Bep.  51; 
Leilorer  r.  Sire,  lOo  id.  629. 

86  Bondurant  r.  Watson,  103  U.  S.  281.  For  definitions  of  citisenship.  see 
U.  S.  R.  S..  H  1992  et  seq.;  U.  S.  Const.  Amendt.;  CaWe  9.  ElHs,  110  U.  S. 
389;  Morse  on  Citizenship. 
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An  allegation  of  residence  in  a  State  will  not  satisfy  the 
requirement  of  the  statute.^ 

Citizenship  of  a  territory  or  of  the  District  of  Columbia  is 
not  enou^.^ 

2.  Person  of  applicant. '\ — The  citizenship  to  be  considered 
is  the  personal  statics  of  the  party  in  question,  irrespective  of  any 
representative  character,  such  as  exectUor  or  administrator.  An 
estate  of  a  decedent  has  no  citizenship,  and  the  inquiry  must  be 
for  that  of  the  person  who  for  the  time  being  i&  executor  or 
administrator.^ 

A  corporation  may  be  said  to  have,  by  imputation  of  law,  for 
the  purpose  of  removal  of  causes,  citizenship  in  the  State  under 
the  laws  of  which  it  is  organized;®®  and  by  the  Act  of  1887 
national  banks  are  to  be  deemed  citizens  of  the  State  in  which 
they  are  located.*® 

S6  This  requires  the  more  attention  because,  in  several  cases,  the  word 
resident  is  used  as  a  eonvertible  term.  A  man  may  have  two  residences  in 
different  States,  or  may  be  a  citizen  of  one  State  and  temporarily  resident 
in  another. 

SeTeral  attempted  removals  have  failed  by  reason  of  this  inexact  use  of 
language.  Everhart  v.  Huntsville  College,  120  U.  S.  223;  Neel  v.  Penn.  Co., 
l.>7  id.  163;  Dinet  V.  City  of  Delevan,  117  Fed.  Rep.  978;  Corp  v.  Vermilye, 
3  Johns.  145;  Pechner  v.  Phceniz  Ins.  Co.,  95  U.  S.  183;  65  N.  Y.  195.  In 
Glover  v.  Shepperd,  15  Fed.  Rep.  833,  the  defect  was  held  amendable  even  in 
tfa«  Circuit  Court,  no  objection  having  been  raised  to  the  defect  by  the 
adverse  party.  An  allegation  of  citizenship  of  the  United  States,  and  residence 
in  a  State,  may,  perhaps,  be  inferentially  enough  (t6.),  especially  if  no 
objection  is  made  in  the  State  court. 

In  Grace  r.  American  Central  Ins.  Co.,  109  U.  S.  278,  284,  a  description 
in  the  bond  of  the  plaintiffs,  as  "of  the  county  of  Kings  and  State  of  Ne^v 
York,"  held,  insufficient  to  show  citizenship. 

8T  Cameron  r.  Hodges,  127  U.  S.  322;  Glover  v.  Shepperd  {above),  and  cases 
cited. 

»«Amory  v.  Amory,  95  U.  S.  186;  Cooke  r.  Seligman,  17  Blatchf.  452; 
Brisenden  r.  Chamberlain,  53  Fed.  Rep.  307 ;  Wilson  v.  Smith,  66  id.  81. 

so  Steamship  Co.  r.  Tugman,  106  U.  S.  118,  rev'g,  on  other  grounds,  76  N.  Y. 
207  (holding  that  the  members  of  a  corporation,  domestic  or  foreign,  are  con- 
clusively presumed  to  be  citizens  of  the  State  which  granted  the  charter). 

Aa  to  the  citizenship  of  corporations,  see  39  Am.  Law  Rev.  564. 

U.  S.  R.  S.,  §  640,  as  to  corporations  other  than  national  banks,  is  repealed 
by  the  Act  of  1887.    Thomas  v.  Trustees  of  Ohio  Univ.  195  U.  S.  207. 

90  That  all  national  banking  associations  established  under  the  laws  of 
the  United  States,  shall,  for  the  purposes  of  all  actions  by  or  against  them, 
real,  personal,  or  mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the 
States  in  which  they  are  respectively  located;  and  in  such  cases  the  circuit 
and  district  courts  shall  not  have  jurisdiction  other  than  such  as  they  would 
have  in  cases  between  [by  or  against]  individual  citizens  of  the  same  State. 

**  The  provisions  of  this  section  shall  not  be  held  to  affect  the  jurisdiction 
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For  the  purpose  of  obtaining  the  removal  of  the  caiue,  a 
(H)rporation  always  remains  a  citizen  of  the  State  of  its  original 
incorporation,  and  neither  the  filing  of  its  charter  in  another  State 
as  a  condition  of  doing  business  therein,  nor  even  a  re-inoorpom- 
tion  in  another  State  affects  its  status  as  a  citizen.*^ 

In  the  case  of  a  partnership,  the  citizenship  of  each  member 
who  is  joined  as  a  party  must  be  stated," 

Other  matters  common  to  the  personality  of  the  applicant  in 
other  than  citizenship  cases  have  been  already  stated." 

3.  Alienage.^  — An  alien's  declaration  of  intention  to  becomi 
a  citizen  of  the  United  States  does  not  terminate  his  character  a! 
a  citizen  or  subject  of  a  foreign  country  within  the  statute.** 

Section  644  of  the  U.  S.  Revised  Statutes  provides  for  removal 
of  suits  by  aliens  against  any  citizen,  being  a  civil  officer  of  the 
United  States  and  a  non-resident  of  the  State  wherein  jurisdiction 
is  obtained  by  service  of  State  process." 

4.  Allegation  of  citizenship.'] — The  citizenship  on  whiA 
jurisdiction  of  the  Circuit  Court  depends,  or  the  facts  which  in 
lo2:al  intendment  constitute  such  citizenship,  must  be  distinctly 
and  positively  averred  in  the  pleadings,  or  appear  affirmatink 
and  with  equal  distinctness  in  other  parts  of  the  record,"  or  in 
the  petition, 

of  the  courts  of  the  United  States  in  eases  commenced  by  the  United  Stat^. 
or  by  direction  of  any  officer  thereof,  or  cases  for  winding  up  the  affain  oi 
any  such  bank/'  Act  of  Congress,  March  3,  1887,  |  A,  as  amended  hj  t\» 
Act  of  Aug.  13,  1888. 

•1  Rt.  Louis,  etc.,  By.  Co.  r.  James,  161  U.  S.  645 ;  Louisville,  etc.,  Rt.  Cn 
r.  Louisville  Trust  Co.,  174  id.  552;  Southern  Ry.  Co.  r.  Allison,  190  id.  32^^ 
Compare  the  rulings  in  New  York,  in  Matter  of  Sage,  70  N.  Y.  220;  Matter  ^f 
Cool<'y.  180  N.  Y.  220. 

»2  Adams  r.  May,  27  Fed.  Rep.  907.  The  requirements  apply  as  veil  tn 
limited  partnerships.    Great  Southern,  etc.,  Co.  r.  Jones,  177  U.  S.  449. 

wpapre  705  of  this  volume,  paragraph  7. 

w^Ialoy  r.  Duden,  25  Fed.  Rep.  673;  City  of  Minn.  r.  Ream,  56  id.  5:C 
Mat  tor  of  Closes,  83  id,  905.  Alienage  not  coupled  with  non-resiidence  i*  n-^ 
a  gronnd  for  removal.  Eddy  r.  Casas,  118  id.  363.  An  alien  may  not  removt' 
a  cause  as  a  separable  controversy.    Tracy  r.  Miorel,  88  idi  801. 

W  How  far  this  is  afTpotr<l  by  the  Act  of  March  3,  1887.    Query. 

U.  R.  R.  S..  S  639,  Rubds.  1  and  2,  were  repealed  by  the  Act  of  1875.  Kin? 
r.  rornell,  106  V.  S.  395. 

w  Grace  r.  American  Central  Ins.  Co.,  109  U.  S.  278  (where  allegations  to 
the  efToct  that  specified  parties  were  doing  business  in  and  having  a  residenf 
in  a  sppcifiod  State,  were  held  insufficient  to  show  their  citizenship  in  swh 
Stfltp,  notwithstanding  another  allegation  that  '*  there  is,  and  was  at  the  tine 
when  this  action  was  brought,  a  controversy  therein  between  citi«Bs  of 
different  States). 
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It  is  not,  however,  necessary,  as  in  the  ease  of  a  suit  commenced 
in  the  United  States  court,  that  the  allegation  of  citizenship  should 
be  in  the  complaint  or  bill.  One  whose  citizenship  is  not  alleged 
in  the  bill  can  remove  the  cause  on  making  the  proper  allegation 
in  his  petition.*^ 

Where  the  applicant  is  in  doubt  as  to  what  other  State  a 
particular  party  is  a  citizen  of,  the  practice  is  to  allege  that  he 
i^'  not  a  citizen  of  the  State  where  the  suit  is  brought,  but  is  a 
citizen  either  of  one  or  the  other  of  other  States  named,  this 
allegation  being  in  the  alternative.^ 

5.  Time  of  citizenship.']  —  The  citizenship  required  by  the 
statute  must  have  existed  both  when  the  suit  was  begun  and  when 
the  application  for  removal  is  made.*®  Hence  an  allegation  in 
the  petition  that  the  plaintiff  "  is  a  citizen,"  etc.,  is  insufficient 
even  where  the  petition  was  verified  only  a  few  days  after  the 
commencement  of  the  action.^ 

6.  Time  for  applying,]  —  The  rule  as  to  the  time  for  petition- 
ing and  its  application  are  the  same  as  in  Federal  question  cases, 
and  have  been  already  stated.^ 

An  amendment  of  the  pleadings,  even  though  it  created  new 
issues,  does  not  revive  the  right  to  remove  on  the  ground  of 

Mansfield,  Coldwater,  etc.,  Ry.  Co.  v.  Swan,  111  U.  S.  379  (where  the 
averment  was  that  a  specified  person  was  not  then  a  citizen  of  Ohio,  and  that 
liid  actual  citizenship  was  unknown,  except  that  he  was  a  citizen  of  one  of 
the  States  or  territories). 

See,  also,  Neel  v.  Penn.  Co.,  157  U.  S.  163;  Dalton  r.  Milwaukee,  etc.,  Ins. 
Co.,  118  Fed.  Rep.  876;  Dalton  v.  German  Ins.  Co.,  118  id.  936. 

V7  Where  a  bill  was  filed  by  a  township  and  a  taxpayer  thereof,  in  behalf 
of  himself  and  other  resident  taxpayers,  against  certain  State,  county,  and 
township  officers,  and  the  "  unknown  owners  and  holders "  of  certain  town- 
ship bonds,  to  restrain  proceedings  to  collect  a  tax  to  pay  the  principal  of  or 
interest  on  such  bonds,  held,  that  a  citizen  of  another  State,  who  was  th« 
owner  of  all  of  such  bonds,  was  entitled  to  a  removal.  Harter  v.  Kernochan, 
103  U.  S.  562.    See,  also,  note  26,  p.  767. 

« Alternative  allegations  were,  however,  said  to  be  insufficient  in  Glover 
r.  Shopperd.  15  Fed.  Rep.  833.  836. 

»Kellam  v.  Keith,  144  V.  S.  568:  Mnttingly  v.  Northw.  Va.  R.  R.  Co..  158 
id.  53;  Gibson  v,  Bruce,  108  id,  561;  Houston  &  Texas  Cent.  R.  R.  Co.  v. 
J^hirlev.  Ill  id.  358:  Munsfield.  Coldwater,  etc.,  Ry.  Co.  r.  Swan,  Id.  379; 
Akers  r.  Akers,  117  id.  197. 

1  Insurance  Co.  v.  Pechner,  96  l\  S.  (6  Otto)  183,  arg  65  N.  Y.  195  (under 
Act  of  1789)  ;  La  Confianee  v.  Hall,  137  id.  61. 

2  Pages  776-778  of  this  volume,  paragraphs  3  to  6. 
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itizeuship,^  though  it  is  otherwise,   in  some  Federal  question 


cases/ 


IV.     PREJUDICE  AND  LOCAL  IXFLLTENCE  CASSa 

1.  The  right  of  remoyal, —  bj  plain-      5.  What  constitutes  a  triaL 

lifT.  6.  Mode  of  removaL 

2.  When  actions  may  be  removed.  7.  Papers  upon  application. 

3.  Separable  controversy.  S.  Contesting  the  removal. 

4.  Time  for  applying. 

1.  The  right  of  removal, —  by  plaintiff.'] — The  provisions  of 
U.  S.  R.  S.,  §  639,  sub.  3,  and  the  subsequent  clauses  (whicL 
embodied  the  substance  of  the  Prejudice  and  Local  Influaice 
Act  of  1807),  were  not  repealed  by  the  Act  of  1875;*  but  they 
were  repealed  by  the  Act  of  1887.*  Therefore  plaintiff  has  now 
no  right  of  removal.' 

2.  ^Yhat  actions  may  be  removed  for  local  prejudice.]  — Th^ 
Removal  Act  of  1887  was  designed  to  contract,  rather  than  t<^ 
extend,  the  jurisdiction  of  the  circuit  courts;  this  is  very  forcibly 
illustrated  in  the  cases  turning  on  local  prejudice.  While  earlier 
deci.-^ions  of  the  Circuit  Courts  were  to  the  contrary,  the  latest 
decisions  have  authoritatively  determined  that  the  clause  relatio^r 
to  prejudice  and  local  influence  does  not  define  a  new  class  of 
actions  which  are  removable,  but  only  specifies  another  ground 
for  the  removal  of  citizenship  cases,  and  gives  additional  time  for 
their  removal,  viz.,  at  any  time  before  trial.® 

3.  Separable  controversy,]  — The  early  authorities  under  the 
1887  act  construed  the  local  prejudice  provision*  to  permit  one  of 
several  defendants,  who  was  a  citizen  of  a  State  other  than  thar 

SEdnnfffon  r.  Jeffprson.  Ill  U.  S.  770  (holding  that  when  once  the  cause 
is  nt  issue  and  ready  for  trial,  the  right  to  remove  on  the  ground  of  citirra- 
fihip.  iiinier  the  Act  of  1875,  was  not  revived  by  an  amendment  of  the  plead 
inars  by  leave  of  court,  even  though  it  created  new  issues). 

4  Sop  p.  777,  paragraph  6. 

B  Hess  V.  Kcynolds,  113  TJ.  S.  73,  80  j  Baltimore  A  Ohio  R.  R.  Co.  f?.  Bal^ 
119  id.  464.    Pee  those  stfltutes  nt  p.  760  (above). 

c>  Ilanriok  v.  Tlnnrick,  153  U.  S.  192. 

TTuUorlc  r.  Webster  Co.,  40  Fed.  Rep.  706.  It  has  been  held  in  aeverti 
cases  in  the  Circuit  Court,  that  where  a  nonresident  plaintiff  sued  a  resident 
defendant,  and  a  counterclaim  involving  the  jurisdictional  amount  has  been 
interposed,  plaintiff  could  apply  for  a  removal.  Walcott  v.  Watson,  46  Fed 
Rep.  629;  Carson  r.  Holtzclaw,  39  id.  578;  Price  v.  Ellis,  129  id.  482. 

8  Cochran  f?.  Montgomery  County,  199  U.  S.  260;  Re  Penn.  Co.,  1^  mL  451. 
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in  which  the  action  was  pending^  to  remove  the  action  on  that 
ground,  even  though  no  separable  controversy  existed;^  but  the 
more  recent  holding  is  that  such  a  defendant  may  only  secure  a 
removal  when  the  action  presents  a  separable  controversy  between 
himself  and  the  plaintiffs.^^  All  of  the  plaintiffs  must  be  citizens 
of  the  State  in  which  the  action  is  pending,  and  the  diverse  citizen- 
ship must  exist  at  the  time  of  the  institution  of  the  suit,  as  well 
as  at  the  time  of  the  application  for  removal." 

4.  Time  for  applying,']  —  The  act  of  1867  provided  that  the 
petition  for  removal  might  be  filed  at  any  time  before  the  final 
hearing  or  trial  of  the  suit ;  it  was  held  under  that  provision  that 
the  right  of  removal  existed  if  the  cause  w^as  awaiting  trial,  with- 
out regard  to  the  number  of  previous  trials  which  might  have 
been  had. 

The  act  of  1875  provided  that  the  petition  for  removal  must  be 
tiled  before  or  at  the  term  at  which  said  cause  could  first  be  tried, 
and  before  the  trial  thereof.  The  construction  of  this  act  required 
ihe  application  for  removal  to  be  made  before  the  judgment  of 
the  State  court  had  been  invoked  upon  any  question  of  law  or 
fact  affecting  the  merits,  and  before  or  at  the  first  term  in  which 
the  cause  would  stand  for  trial  if  the  parties  had  taken  the  usual 
Hpps  in  pleading  and  moving  on  the  case.^^ 

The  act  of  1887,  which  follows  closely  the  wording  of  the  1875 
aot  in  this  respect,  has  met  with  similar  construction ;"  it  is  also 
hrld  that  the  removal  cannot  be  had  after  a  trial,  even  though  the 
trial  court  grant  a  new  trial,  or  the  appellate  court  sends  back 
the  cause  for  retrial.^* 

Delay  in  applying  does  not  deprive  the  Circuit  Court  of  its 
jurisdiction  to  remove,  and  an  objection  to  the  removal  based 
on  that  ground  is  waived  after  trial  had  in  the  Circuit  Court. ^" 


»  Bonner  v.  Meikle,  77  Fed.  Rep.  486;  Whelan  <?.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
.15  id.  849. 

J«  Cochran  u.  Montfjomery  County,  supra;  Campbell  v,  Milliken,  119  Fed. 
Rep.  982;  Welden  r.  Fritzler,  128  id.  608. 

"Wilder  v.  Virginia,  etc.,  Iron  Co.,  46  Fed.  Rep.  676;  Jackson,  etc.,  Cb. 
r  Pearson,  60  id.  113;  Bradley  v.  Ohio  Riv.  etc.,  Co.,  78  id.  387.  Plaintiff's 
aliena^  defeats  the  removal.     Cohn  v.  Louisville,  etc.,  R.  R.  Co.,  39  id.  227 

12  Fisk  r.  Henarie,  142  U.  S.  469. 

i»Fisk  V.  Henarie,  supra;  McDonnell  v.  Jordan,  178  U.  S.  229. 

H  Davis  r.  Chicago,  etc.,  Rt.  Co..  46  Fed.  Rep.  307. 

w  Knight  r.  Tntemat.  Ry.  Co..  61  Fed.  87;  Wyly  v.  Richmond,  etc.,  R.  R. 
Co.,  63  id.  487. 
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5.  What  conslUules  a  trial.]  — The  Act  of  1887  pFOTides  tbt 
the  application  for  removal  must  be  made  ^'before  trial"  The 
hearing  of  a  demurrer  bars  the  right,  although  leave  to  amend  k 
granted  after  sustaining  the  defendant's  demurrer.^*  Contestiog 
plaintiff's  right  to  a  provisional  remedy,  such  as,  a  temponur 
injunction,  receiver,  etc,  does  not  affect  the  right  to  apply  for  a 
removal.*^  The  trial  may  not  be  regarded  as  begun  even  after 
the  swearing  of  the  jury." 

6.  Mode  of  removal.]  —  Under  former  statutes  removal  for 
prejudice  or  local  influence  was  effected  by  simply  filing  an 
affidavit  that  the  defendant  believes  that  because  of  prejudice  or 
local  influence  he  will  be  unable  to  obtain  justice  in  the  State 
court  The  procedure  involved  no  inquiry  into  the  truth  of  the 
allegation. 

Under  the  Act  of  1867,  removal  on  this  ground  may  be  obtaineJ 
only  upon  application  to  the  Circuit  Court."  The  fact  that  the 
existence  of  the  local  prejudice  must  be  made  to  appear  is  con- 
strued to  require  the  submission  of  legal  evidence  thereof 
Judicial  satisfaction  requires  some  proof  suitable  to  the  nature  of 
the  cai^e,  but  the  quantum  is  of  necessity  left  to  the  court's  disc^^ 
tion." 

Notice  of  the  application  is  not  essential,  but  should  always  be 
given  unless  the  immediate  coming  on  for  trial  of  the  cause  in 
the  State  court  prevents.** 

7.  Papers  upon  application.]  — The  defendant's  papers  mav 
consist  of  a  petition,  or  affidavits,  or  a  petition  accompanied  by 
affidavits.  The  verification  of  the  petition  may  be  made  by  the 
attorney.** 

le  Hobart  r.  111.  Cent.  R.  R.  Co.,  81  Fed.  Rep.  5. 

17  Freeman  r.  Butler.  39  Fed.  1;  Sidwaj  r.  Mo.,  etc..  Lire  Stock  Co,.  116 
id.  381;  Franklin  V.  Wolf.  78  Oa.  44S.  Contra,  Chicago,  etc.,  R.  Co.  r.  Miiui-, 
etc.,  Rt.  Co.,  29  Fed.  Rep.  337. 

18  Yulee  r.  Vose,  99  T^.  R.  639.  Compare  St.  Anthony  Palls,  etc..  Co.  p. 
Kinpr  Bridsre  Co.,  23  Minn.  180:  Anplo-Am.  Prov.  Co.  v.  Evans.  34  Keb.  44. 

19  Southworth  r.  Reid.  36  Fed.  Rep.  451 ;  Bonner  r.  Ikleikle,  77  4d.  485. 

20  Southworth  r.  Reid.  36  Fed.  Rep.  451. 

21  Re  Penn.  Co..  137  V.  R.  451. 

22  Reeves  r.  Corninp.  51  Fed.  Rep.  774;  Schwenk  i?.  Strang,  60  id.  2W: 
Bonner  r.  Meikle,  77  id.  485. 

28  Bonner  r.  Meikle,  77  Fed.  Rep.  486. 
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Whether  or  not  an  allegation  that  the  defendant  cannot  obtain 
justice  in  the  State  court,  because  of  local  prejudice,  unsupported 
by  anj  fact,  will  be  sufficient,  is  not  settled ;  but  certainly  the  only 
safe  practice  is  to  state  facts  from  which  the  court  may  see  the 
existence  of  a  fair  foundation  for  the  all^ation,  which  in  itself  is 
a  mere  matter  of  opinion  or  belief.** 

8.  Contesting  the  removal.']  —  An  order  for  removal  should  be 
entered  in  the  Federal  court,  and  a  certified  copy  should  be  filed 
in  the  State  court.  The  mere  entry  in  the  record  that  the  peti- 
tioner is  entitled  to  a  removal  is  not  such  an  order,  and  does  not 
effect  a  removal.  While  the  Removal  Act  provides  that  an  appli- 
cation by  the  plaintiff  to  remand  the  cause  may  be  made  '^  at  any 
time  before  the  trial  of  any  suit  which  is  now  pending  or  may 
hereafter  be  entered"  in  the  Circuit  Court  "which  has  been 
removed  to  said  court,"  it  is  held  that  the  provision  only  applies 
to  cases  pending  at  that  time;^  but  the  contrary  has  also  been 
more  recently  held,  and  appears  the  more  tenable  construction." 
Otherwise  the  time  within  which  to  move  to  remand  must  be 
considered  a  matter  of  judicial  determination. 

Where  the  order  for  removal  was  obtained  ex  parte,  leave  to 
move  to  remand  should  be  granted  as  a  matter  of  course.^ 

The  general  provisions  of  the  Removal  Act,  relating  to  the 
removal  of  the  record  from  the  State  court,  execution  and  filing 
of  bond,  etc.,  are  regarded  as  applying  to  local  prejudice  cases, 
although  the  statute  itself  contains  no  declaration  to  that  effect. 

24  See  Penn.  Co.,  137  U.  S.  451;  Hall  v.  Chattanooga,  etc..  Works,  48  Fed. 
Rep.  699;  Detroit  r.  Detroit  City  Ry.  Co.,  54  Fed.  1;  Collins  r.  Campbell, 
62  id.  850;  Franz  v,  Wahl,  81  i^.  9;  Parus  v.  Southern  Ry.  Co.,  90  id.  1; 
Schwcnk  v.  Strang,  59  til.  209. 

26  Penn.  Co.  r.  Bender,  148  U.  R.  255. 

28  Fisk  V.  Henarie,  32  Fed.  Rep.  417  (rev'd  on  another  point,  142  U.  S.  459) ; 
Campbell  r.  Collins,  62  id.  849. 

27  Ellison  V,  Louisville,  etc.,  R,  R.  Co.,  112  Fed.  Rep.  805. 

25  Ellison  V.  Louisville,  etc.,  R.  R.  Co.,  supra;  Montgomery  County  v,  Coch- 
ran, 116  Fed.  Rep.  985  (rev'd  on  another  point,  199  U.  S.  260). 

60 
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V.    PROCEDURE  IN  THE  FOREGOING  CASES. 
A.  PBOona>i]««8  nt  thx  Staib  Coubt«      B.    Pbogbdihos  n  Unitkd  Szasb 

COUBT. 

1.  Notice  of  motion. 

2.  Requisites  of  petition  to  get  State       10.  Filing  transcript  of  record. 

court  order.  II.  —  effect  of  n^lect 

3.  Amending  to  defeat  removal.  12.  Proper  district. 

4.  Opposing  the  petition  in  the  State       13.  Time  of  acquiring  juriadiction. 

court.  14.  Amending     removal     papers     in 

5.  Amending  removal  papers  in  the  '  United  States  court. 

State  court.  15.  Effect  of  removal. 

#.  Motion  in  State  court  to  vacate  16.  Amending  as  to  parties  does  not 
order.  oust  jurisdiction. 

7.  Order    denjing    petition    for    re-  17.  Remand. 

moval.  18.  —  costs  on  remand. 

8.  State  court  proceedings  in  spite  of       10.  Defendant's  time  to  plead. 

removal. 

9.  —  injunction. 

A.  Pbocxkdinqs  in  thb  Stats  Coubt. 

1.  Notice  of  motion.'}  — A  notice  of  the  application  for  removal 
need  not  be  given  to  the  adverse  par^,**  but  if  notice  ia  not  given, 
the  State  court  may,  and  usually  will,  refuse  to  grant  an  order 
upon  the  application  ;^  except  perhaps  an  approval  of  the  surety. 
While  an  order  of  the  State  court  is  not  essential,  it  is  desirable 
that  one  be  entered,  inasmuch  as  such  an  order  will  foreclose  all 
controversy  as  to  the  intention  of  the  State  court  in  disposing  of 
the  case,  and  la  evidence  of  the  presentation  of  the  petition  and 
bond.  The  granting»of  an  order  of  removal  in  a  case  not  remov- 
able, or  the  refusal  of  an  order  in  a  case  which  is  removable, 
neither  confers  jurisdiction  on  the  one  hand,  nor  prevents  juris- 
diction attaching  on  the  other." 

2.  Requisites  of  petition  to  get  State  court  order.] — State 
courts  have  several  times  refused  to  make  any  order  because  it 
was  not  shown  by  a  defense  pleaded,**  or  intended  to  be  pleaded," 
that  there  was  actually  a  controversy  in  the  suit 

» McLean  v.  St  Paul  k  Chicago  R.  R.  Ca,  16  Blatcbf.  310;  Stevens  r. 
Richardson,  9  Fed.  Rep.  191;  Eriaman  v,  Pidcock,  62  How.  Pr.  327  (State 
court  decision) ;  Ashe  r.  L'n.  Cent.,  etc.,  Ins.  Co.,  115  Fed.  Rep.  234;  Chiato- 
vitch  r.  Hanchctt,  78  id.  193. 

soDisbrow  f.  Driffps,  8  Abb.  Pr.  305,  note;  Bristol  v.  Chapman,  34  How.  Pr. 
140;  Rhode  Island  Horse  Shoe  Co.  €.  Goodenough  Horse  Shoe  Co.,  1  Abb. 
N.  C.  12. 

81  La  Page  r.  Day.  74  Fed.  Rep.  977;  Lund  v,  Chicago,  etc.,  R.  R.  Co.,  78  id. 
385:  Monroe  v.  Williamson,  81  id.  911;  Campbell  v.  Campbell,  63  N.  Y.  Super. 
Ct.  299. 

32  4  Abb.  N.  r.  254. 

88  Rosier  t.  Booge,  64  Iowa,  261,  6  N.  W.  Rep.  301. 
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3.  Amending  to  defeat  removal.']  — After  the  required  bond 
and  other  papers  have  been  filed  in  the  State  courts  the  adverse 
party  cannot^  by  amending  the  issue  \vhich  brought  the  case 
within  the  statute,  take  it  out  of  the  statute  again,  and  defeat 
removal.**  Removal  precludes  the  State  court  from  amending 
the  issues." 

4.  Opposing  the  petition  in  the  State  courtJi  —  The  adverse 
party,  if  he  has  notice,  should  raise  in  the  State  court  all  his 
objections  to  the  form  and  regularity  of  the  papers  and  the  suffi- 
ciency of  the  surety. 

Any  matter  upon  the  record,  such  as  an  allegation  in  the  plead- 
ing sworn  to  by  the  moving  party,  may  avail  as  an  estoppel.^ 

The  statements  of  fact  in  the  petition  cannot  be  tried  in  the 
State  court  as  an  open  question  of  fact  there."  All  issues  of 
fact  made  upon  this  petition  must  be  tried  in  the  Circuit  Court.** 
The  State  court  is  only  at  liberty  to  inquire  whether,  on  the  face 
of  the  record,  a  case  has  been  mpde  which  requires  it  to  proceed  no 
further.** 

Objections  that  the  cause  is  not  a  removable  cause  are  not 
\raived  by  not  taking  them  until  the  Circuit  Court  is  reached. 

«4  Geiger  v.  Union  Mut.  Life  Ina.  Co.,  1  City  Ct.  237. 

SBWellman  r.  Rowland  Coal  &  Iron  Works,  19  Fed.  Rep.  61;  Winslow  ». 
CoUina,  14  S.  E.  Rep.  512. 

S6  This  48  the  practice,  and  Beema  eonoeded  by  the  opinion  in  Carson  P. 
Hyatt,  118  U.  S.  279. 

37 Carson  v,  Hyatt  {above);  Van  Horn  v.  Litchfield  (Iowa,  Oct.,  1886), 
29  N.  W.  Rep.  783. 

But  the  reading  of  afBdavita  in  opposition  haa  often  been  allowed  in  the 
State  court,  and  is,  doubtless,  proper  as  bearing  on  the  question  whether  it 
will  make  any  affirmative  order  of  removal.  The  State  court  may  refuse  to 
make  an  order  if  the  cause  is  doubtful,  and  for  that  purpose  exercise  its 
dincretion  in  determining  whether  the  cause  is  within  the  statutes.  Anderson 
r.  Manufacturers'  Bank,  14  Abb.  Pr.  436;  James  v.  Thurston,  6  R.  I.  428. 

38  Stone  r.  South  Carolina,  117  U.  S.  430;  Burlington,  etc.,  Ry.  Co.  v.  Donn, 
122  id.  513;  Kansas  City  R.  R.  Co.  v,  Daughtry,  138  id.  298. 

39  Carson  r.  Hyatt  (above) ;  Powers  v.  Chesapeake,  etc.,  R.  R.  Co.,  66  Fed. 
Rep.  129.  This  is  the  settled,  and,  undoubtedly,  correct  doctrine  of  the 
(*nite<l  States  courts.  See  additional  authorities  collected  in  dissenting  opin- 
ion in  Dunne  r.  Burlington,  etc.,  R.  R.  Co.  (Minn.,  1886),  27  N.  W.  Rep.  44H. 
But  the  State  courts  have  not  unfrequently  held  the  contrary. 

Clark  r.  Opdyke,  10  Hun,  383  (under  Act  of  1875) ;  Levy  v.  O'Neil,  14  Abb. 
Pr.  ( X.  S.)  63  (under  Act  of  1866,  14  U.  S.  Stat,  at  L.  306) ;  Dunne  v.  Bur- 
lington, etc..  R.  R.  Co.  {above).  And  see  this  question  considered  in  23  Am. 
Law  Reg.  102,  and  note. 
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5.  Amending  removal  papers  in  the  State  court.}  — A  defect 
in  the  papers,  even  though  such  as  to  render  them  ineffectual, 
may  be  amended  by  leave  of  the  State  court,  even  after  tbey  have 
been  filed  ;^  and  leave  to  amend  should  be  granted  where  no 
injustice  will  result/^  Amendment  may  also  be  made  in  the 
United  States  court** 

6.  Motion  in  State  court  to  vacate  order.}  —  If  the  order  of 
the  State  court  is  taken  ex  parte,  the  adverse  party  may  move 
to  vacate  on  notice,  and  is  not  confined  to  remedy  by  appeal** 
But  it  is  the  better  opinion  that  such  a  motion  can  only  be  made 
on  the  ground  that  the  removal  papers  make  a  case  which  is  not 
within  the  statute;  or  for  want  of  security;  and  that,  therefore, 
there  has  been  no  removal  for  want  of  jurisdiction. 

The  vacatur,  however,  does  not  control  the  United  States  courts. 
It  is  simply  a  permission  to  the  contesting  party  to  go  on,  for  the 
time  at  least,  with  his  litigation  in  the  State  court,  irrespective 
of  what  the  United  States  States  court  may  decide. 

^oKemoval  cases,  100  U.  S.  457,  471  (local  prejudice  case).  But  a  Tital 
defect  cannot  be  amended  after  expiration  of  the  time  within  which  to  file 
an  original  petition.    Security  Co.  tr.  Pratt,  65  Conn.  161. 

41  Dunn,  Adm*x  r.  Nat.  Steamship  Co.,  12  Wkly.  Dig.  190,  11  Repr.  510 
(omission  of  necessary  provision  in  bond  amended).  Bonds,  p.  25  of  this 
volume. 

Deford  r.  Mehaffy,  13  Fed.  Rep.  481  (holding  that  a  perfect  petition  and 
bond  for  removal,  or  a  strict  compliance  with  the  practice  regulations  of  the 
statute,  are  not  absolutely  necessary  as  juriadiotional  requirements,  and 
amendments  thereon  may  be  made  in  either  the  State  or  the  Federal  courts, 
according  to  their  practice,  respectively).  See,  also.  Glover  V.  Shepperd,  15 
Fed.  Rep.  833;  Harris  r.  Del.,  L.  &  W.  R.  R.  Co.,  18  uf.  833. 

tf  See  paragraph  14,  post, 

43  Lalor  r.  Dunning,  56  How.  Pr.  200.  But  in  Bushnell  v.  Parker  Bros,  k 
Co.,  13  N.  Y.  Supp.  695,  it  was  considered  that  this  was  not  proper  practice. 

Chamberlain  r.  American  Nat.  Life  &  Trust  Co.,  11  Hun,  370  (holding 
that  the  order  cannot  be  vacated  on  the  ground  of  inadvertence  or  because 
made  ew  parte). 

An  order  of  the  State  court  allowing  the  application,  approving  the  bond 
and  declining  further  proceedings,  has  not,  if  the  case  be  not  within  the  stat- 
ute, the  effect  of  abating  the  suit  or  dismissing  it  for  want  of  jurisdiction,  and 
the  clerk,  on  being  officially  notified  that  the  cause  was  not  removed,  may  treat 
the  action  as  still  pending,  even  though  the  order  of  his  court  has  not  been 
revoked.    Winchell  r.  Coney  (Conn.,  May  7,  1886),  6  Atl.  Rep.  354,  359. 

Here,  after  the  inferior  State  court  had  confirmed  the  removal,  the  United 
States  court  decided  there  was  no  removal.  CAaPENTEB,  J.,  in  the  State 
Supreme  Court  thereafter,  says:  "The  action  of  the  Superior  Court  in 
allowing  the  application  approving  the  bond,  and  declining  further  proceed- 
ings, has  not  the  force  of  an  order  abating  the  suit,  or  erasing  it  from  the 
docket  for  want  of  jurisdiction.  The  Superior  Court  cannot  remove  or  prevent 
tbo  removal  of  a  cause.    If  the  application  is  refused,  the  cause  nevertheless,  it 
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7.  Order  denying  petition  for  removal.']  — A  contesting  party 
who  succeeds  in  defeating  an  application  to  the  State  court  for 
an  order  of  removal,  upon  any  ground  affecting  the  form  or  suflS- 
ciency  of  the  bond  or  petition,  should  see  to  it  that  the  order  of 
denial  expresses  the  ground;  otherwise  it  may  be  presumed  on 
appeal  that  the  motion  was  denied  on  the  merits.** 

8.  State  court  proceedings  in  spite^  of  removal,']  —  The  mere 
filing  of  proper  papers  in  a  removable  cause  does  not  necessarily 
leave  the  State  court  without  jurisdiction  in  that  extreme  sense 
which  renders  all  use  of  its  process  a  trespass.**  If  that  court 
insists  that  no  removal  has  been  effected,  it  goes  on  at  the  risk  of 
having  its  proceedings  enjoined  by  the  Circuit  Court,*®  or  its 
final  judgment  reversed  in  the  Supreme  Court  of  the  United 
States.*^  An  order  made  by  it  on  a  petition  for  removal,  whether 
granting*®  or  denying**  the  removal,  is  appealable. 

If  the  State  court  proceeds  in  disregard  of  the  removal,  the 

removable,  is  removed  on  HMng  the  application  and  bond,  by  force  of  the  Fed- 
eral statute.  If  not  removable,  the  allowance  of  the  application  is  without 
force.  When  a  cause  is  removed,  it  disappears  from  the  docket,  because  the 
r;i^  has  i^ne  out  of  court,  not  by  the  act  of  the  court,  but  by  the  operation  of 
an  Act  of  Congress.  If  the  case  is  not  removed,  it  is  because  that  act  doefi 
not  apply,  and  the  case  remains  in  the  Superior  Court.  It  logically  follows 
that,  in  contemplation  of  law,  tlyi  case  all  the  time  has  remained  on  the  docket 
of  the  Superior  Court,  and  has  been  within  its  jurisdiction.  No  action  of  the 
court  was  required  to  reinstate  it  in  the  docket,  or  to  revoke  the  order  —  it 
it  may  be  called  an  order  —  removing  it.  The  action  of  the  clerk  in  re-entering 
it  on  the  docket,  when  officially  notified  that  the  case  was  not  removed, 
was  proper." 

44  Taylor  v.  Shew,  64  N.  Y.  75  (holding  that  if  the  court  deny  application 
for  an  order  of  removal,  made  on  papers  apparently  sufficient,  it  will  not  be 
presumed  on  appeal  that  the  denial  was  on  the  ground  of  insufficient  sureties, 
unless  that  ground  is  stated  in  the  order).  B.  P.,  England  r.  Gebhardt,  112 
U.  S.  502,  19  Rep.  132. 

4»  Johnson  v.  Brewers'  Fire  Ins.  Co.,  61  Wise.  570,  8  N.  W.  Rep.  297. 

46  See  paragraph  9,  following. 

47  Stone  P.  State  of  South  Carolina,  117  U.  S.  430;  Springer  v.  Howes,  69 
Fod.  Rep.  849. 

48  Republic  Fire  Ins.  Co.  p.  Keogh,  23  Hun,  644;  compare  Bushnell  t?.  Parker 
Bros.  Co.,  13  N.  y.  Supp.  695. 

40  Benjamin  r.  Murray,  28  How.  Pr.  193  (dictum). 

Whether  the  petitioner  can  go  on  prosecuting  an  affirmative  proceeding  in 
the  State  court  —  for  instance,  an  appeal  —  after  he  claims  to  have  effected  a 
removal  was  doubted  in  Chicago,  etc.,  Rw.  Co.  v.  Minnesota,  etc.,  Rw.  Co., 
29  Fed.  Rep.  337.  But  there  are  a  number  of  cases  in  which  an  appeal  after 
protest  has  been  held  no  waiver,  and  according  to  high  authority,  even  protest 
is  unnecessary.  It  is  generally  conceded  that  the  taking  of  removal  proceed- 
ings in  the  Circuit  Court,  after  an  appeal  from  the  order  of  a  State  court 
denying  removal,  operates  as  an  abandonment  of  the  appeal.  See  bidway  r. 
Missouri,  etc.,  Live  Stock  Co.,  116  Fed.  Rep.  382. 
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adverse  party  does  not  waive  the  removal  bj  going  to  trial  in  the 
State  eourt.^ 

lie  may,  however,  if  he  choose,  plead  the  acts  eonstituimg 
removal  as  a  defense  in  abatement  in  the  State  court,  and  prove 
them  on  the  trial  as  showing  a  want  of  jurisdiction.^* 

Tho  petitioning  party  may  require  the  adverse  party  to  litigate 
with  him  in  the  Tnited  Statt»s  court,  even  while  the  State  cnurt 
is  p»ing  on.  Or  ho  may,  if  his  adversary  attempts  to  force  hini 
to  trial  in  the  State  court,  go  on  tliere;  and  if  the  State  court  of 
hist  resort  sustains  judgment  against  him,  he  may  have  error  or 
iippoal  to  the  Supreme  Court  of  the  United  States  on  the  Federal 
qupstion  of  removal  if  he  has  preserved  the  question  on  the  rec<jnl. 
And  if  the  Supreme  Court  sustains  the  removal,  it  will  reverse  the 
jii(lp:iiieut  got  in  disregard  of  it,  and  send  the  case  back  to  the 
State  court  with  directions  to  recognize  the  removal  and  proceed 
no  f  urther."* 

0.  Injunction.] — The  provisions  of  U.  S.  R  S.,  §  720,  fur- 
bidding' the  United  States  court  to  stay  proceedings  in  a  State 

w  Stcamnliip  Co.  r.  Tupmnn.  100  U.  S.  118,  122;  rev*g  76  X.  Y.  207.  Haki.v5. 
J.,  »nys:  "'Die  inferior  State  court  having  ruled  that  the  rifrht  of  removji 
did  nut  exi>t,  and  that  it  had  jurisdiction  to  proceed,  the  company  was  n^i 
bniind  to  doM*rt  the  cuac  and  leave  the  opposite  party  to  take  judgment  br 
dofault.  It  vas  at  lil^erty,  its  riffht  to  reiift)val  being  ignored  by  the  Sui«" 
court,  to  make  defenHe  in  tliat  tribunal  in  every  mode  recognized  by  the  law? 
of  the  State,  without  forfeiting  or  imparting  in  the  slightest  degree  its  rijrhl 
to  a  trial  in  the  court  to  which  the  action  had  been  transferred,  or  without 
alTecting  to  any  extent  the  authority  of  the  latter  court  to  proce*<i.  ♦  ♦  * 
When  the  State  court  adjudged  that  it  had  authority  to  proceed,  the  corapanr 
was  entitled  to  regard  the  decision  as  final,  so  far  as  that  tribunal  was  con- 
cerned, and  was  not  bound,  in  order  to  maintain  the  right  of  removal,  to  pro- 
te>t  at  Bubsetnient  sta^^es  of  the  trial  against  its  exercise  of  jurisdiction." 
Followed  in  Si<iway  v.  Mi.Hsouri  Live  Stock  Co.,  116  Fed.  Rep.  382;  Powers  r. 
(^liesapenke,  etc.,  Ry.  Co.,   I<i9  U.  S.  92. 

R.  p..  Removal  Cjiaes,  100  V.  S.  457,  475. 

&i  Shaft  V.  I»ha  nix  Mutual  Life  Ina.  Co.,  67  N.  Y.  544,  23  Am.  Rep.  138,  140. 

Folt'er.  J.,  savH:  "  A  defendant  may  raise,  by  answer,  the  question  of  a  iaw 
of  jurisdiction  by  a  State  court  by  reason  of  proceedings  taken  under  tfie 
laws  of  the  I'nited  States,  for  a  removal  of  the  cause  to  the  Federal  coort^ 
Ayres  v.  West.  R.  R.  Co.,  45  N.  Y.  260.  If  the  proceedings  are  regular,  aru 
strictly  in  accordance  with  the  acts  of  Congress,  the  State  court  is,  ipso  fotth. 
ousted  of  jurisdiction;  and  whether  the  order  of  removal  is  granted  or  denxM 
I)y  the  State  court,  all  further  proceedings  therein  are  coram  non  judiet  aad 
void.  Stevens  r.  Phcrnix  Ins.  Co.,  41  N.  Y.  149.  It  follows  that  nncfer  aa 
answer  alleging  the  facts,  the  defendant  may  make  proof  of  them  at  the  trul. 
and  ask  for  tlie  fitting  judgment.'* 

As  to  the  right  of  a  plaintiff  whose  cause  has  been  removed  to  bring  another 
action  in  a  State  court  on  the  same  cause  of  action,  see  Utica  Clothes  Diyer 
Co.  r.  Oiis,  37  ITun,  noi ;  Oneida  County  Bank  t\  Bonney,  101  N.  Y.  173. 

B2  Railroad  Co.  v.  Koontz,  104  U.  S.  *6,  16. 
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oourt,  do  not  preclude  the  United  States  Circuit  Court  from 
enjoining  the  proceedings  in  the  State  court  after  the  Circuit 
Court  has  acquired  jurisdiction  of  the  cause  by  proper  proceed- 
ings for  removal.*^  The  Circuit  Court  will,  however,  decline  to 
exercise  its  power  unless  special  reasons  therefor  are  shown.^ 

This  rule  affords  another  reason  for  taking  an  order  of  the  State 
court  staying  proceedings  there,  and  that  order  may  be  enforced 
by  the  United  States  court  on  settled  principles.^ 

B.  Pboceediwos  in  the  United  States  Court. 

10.  FiliTig  transcript  of  record.']  — The  transcript  of  record 
must  be  filed  in  the  United  States  Circuit  Court  on  the  first  day 
of  the  next  session,  or,  if  such  session  commences  within  twenty 
days  after  the  petition  and  bond  were  filed  in  the  State  court, 
then  within  twenty  days  after  such  filing  in  the  State  court.** 
Tho  provisions  of  the  Revised  Statutes  as  to  local  prejudice  cases 
and  civil  rights  cases  have  no  such  provision  for  twenty  days  in  all 
cases. 

Either  party  may,  if  he  choose,  file  the  copy  record  before  the 
first  day  of  the  next  session,  etc. ;  and  when  it  is  filed,  the  United 
States  court,  upon  due  notice,  will  make  such  interlocutory  orders 
as  may  be  necessary  to  protect  the  rights  of  the  parties  or  to  pre- 
serve the  property  in  litigation.*^ 

The  term  "  record,"  as  used  in  the  statute,  inclndos  the  testi- 
mony taken  and  on  file  at  the  time  of  filing  the  bond  and  peti- 
tion ;  **  and  copies  of  the  petition  and  bond  should  be  included."* 

53  MadisoDTille  Traction  Co.  v.  St.  Bernard  Mining  Co..  196  U.  R.  239.  245, 
mfTf^  130  Fed.  Rep.  794;  French  t?.  Hay,  22  Wall.  250;  Balto.,  etc..  R.  R.  Co. 
r.  Ford,  35  Fed.  Rep.  170;  Abeel  v.  Culberson.  56  id.  329.  Injunction  denied 
where  a  copy  of  the  record  had  not  been  filed  in  the  Circuit  Court.  Coeur 
d'AIene,  etc..  Co.  v,  Spalding,  93  Fed.  Rep.  280. 

MSee  Abeel  v.  Culberson,  56  Fed.  Rep.  320;  Sinclair  t^.  Pierce,  50  id.  851. 

55  Bondurant  v.  Watson,  103  U.  S.  281 ;  Smith  v.  Schwed,  6  Fed.  Rep.  455, 
2  McCraiy,  441;  Eureka,  etc.,  R.  R.  Co.  v.  Cal.,  etc.,  Ry.  Co.,  103  Fed.  Rep.  897. 

56  Act  of  Mar.  3,  1876,  chap.  137,  8  7. 

5TTexaa  &  St.  Louis  Ry.  Co.  v.  Rust,  17  Fed.  Rep.  275;  Hamilton  v.  Fowler, 
83  id.  321.  In  the  latter  case,  it  is  suggested  that  leave  be  obtained  to  file 
the  record  prematurely.  Notice  of  the  premature  filing  is  usually  required, 
but  failure  to  comply  with  the  court  rule  in  this  respect  is  no  ground  for*the 
remanding  of  the  cause.     Chiatovitch  r.  Hanchett,  78  Fed.  Rep.   193. 

8S  Miller  r.  Tobin,  18  Fed.  Rep.  609  (holding  that  depositions  taken  in  the 
State  court,  after  filing  the  bond  and  petition,  are  no  part  of  the  record  or 
proceedings  in  the  case,  though  the  depositions  are  taken  before  a  referee 
appointed  before  such  filin&r).    s.  p..  Arnold  r.  Kearney,  29  Fed.  Rep.  820. 

WBush  r.  Kentucky,  107  U.  S.  110,  116,  confirming  on  this  point  80  Ky. 
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11.  — effect  of  neglect. 1  — The  failure  to  file  in  the  Circnit 
Court  a  transcript  of  the  record  does  not  restore  the  jurisdicti<Hi  to 
the  State  court  It  is  for  the  Circuit  Court  to  determine  whether 
to  dismiss  or  remand  the  suit  because  of  such  failure.^ 

The  Circuit  Court  may  decline  jurisdiction  and  remand  the 
causp  for  such  delay,  and  if  it  does  so,  the  party  is  not  entitled  to 
tile  a  second  petition  for  removal  upon  the  same  grounds  as  be- 
fore.®' Or  the  court  may  decline  to  remand,  and  may  proceed  with 
the  cause.® 

12.  Proper  district.'l  —  In  local  prejudice  cases,  in  civil  rigits 
cases  under  the  Revised  Statutes,  §  641;  and  in  revenue  officer 
cases  under  §  643,  and  in  all  classes  of  cases  under  the  Act  of 
IST."),  the  removal  is  into  the  Circuit  Court  for  the  district  in 
which  the  cause  is  pending.** 

Under  a  provision  for  removal  into  the  Circuit  Court  of  the 
district  where  the  suit  is  pending,  the  removal  must  he  into  that 
in  which  it  is  pending  at  the  time  of  removal,  though  the  sv.it 
may  have  originated  in  another  district.** 

13.  Time  of  acquiring  jurisdiction.'\  —  Some  difFerence  of 
opinion  appears  to  exist  as  to  whether  the  United  States  court  ac- 
quires jurisdiction  to  act  on  the  cause  instantly  when  the  proper 

244;  fl.  c,  3  Cr.  L.  Mag.  506  (holding  that  the  absence  from  the  files  of  t 
petition  raised  a  presumption  that  the  jurisdiction  was  unchanged) ;  State  r. 
Coosaw  Min.  Co.,  45  Fed.  Rep.  804;  South  Carolina  v.  Port  B^al,  etc,  Bv. 
Co..  5fl  id.  333;  Randall  r.  New  Engl.  Order.  118  id.  782. 

60  steamship  Co.  t\  Tugman,  106  U.  S.  118,  122,  rev'g  76  N.  Y.  207  (under 
Act  of  1875,  which  contained  same  language  as  that  of  1887). 

St.  Paul  A  Chicacro  Py.  Co.  v,  McLean,  108  U.  S.  212. 

Railroad  Co.  r.  Koontz,  104  U.  S.  6,  16  (where  the  petitioner,  being  kept 
by  its  adversary  and  against  its  will  in  the  State  court,  and  forced  to  a  triil 
there  on  the  merits,  where  it  obtained  in  the  regular  course  of  procedure  an 
order  for  the  allowance  of  the  removal,  was  held  entitled  to  enter  the  cause  m 
the  Circuit  Court,  notwithstanding  that  the  term  had  gone  by  at  which.  uim>i 
other  circumstances,  it  should  have  been  entered). 

fli  St.  Paul  &  Chicago  Ry.  Co.  r.  McLean,  108  U.  S.  212;  followed  in  John 
ston  r.  Donovan.  30  Fed.  395;  Smith  r.  Trav.  Ins.  Co.,  73  id,  513. 

^  Lucker  r.  Phcpnix  Assur.  Co.,  66  Fed.  161 ;  Pierce  r.  Corrigan,  77  id.  657: 
Pnmilton  r.  Fowler,  83  id,  321;  Eisenman  r.  Delamar's,  etc.,  Min.  Co.,  S7 
id.  248. 

<w  In  the  provisions  of  the  Revised  Statutes  this  provision  is  express  ind 
unnmbisruous. 

In  those  of  the  Acts  of  1875  and  1887,  the  section  giving  the  ripht  of 
removal  refers  to  the  "  pKoper  district,"  while  that  prescribing  the  effect  of 
exercising  the  right  refers  to  the  district  in  which  the  cause  is  pending. 

w  Hess  r.  Reynolds,  113  U.  S.  73,  81  (local  prejudioe  case  under  U.  S.  R.  S. 
I  639,  subd.  3). 
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papers  are  filed  in  the  State  court  The  better  opinion  is,  that 
immediately  upon  the  filing  in  the  State  court  of  a  proper  petition 
and  bond  for  removal,  jurisdiction  vests  in  the  Circuit  Court,^ 
and  from  that  time  on  the  Circuit  Court  has  plenary  jurisdiction 
over  the  case  —  which  is  not  to  be  ousted  by  delay  in  filing  a  copy 
of  the  record,^  or  by  filing  an  imperfect  copy,®^  (for  the  court  may 
issue  a  certiorari  to  bring  it  in,®*  or  may  extend  the  time  to  file 
it,®*  or  may  sanction  the  filing  of  an  amended  transcript) ;  ^°  in 
short,  the  Circuit  Court  may  do  anything,  within  the  bounds  of 
orderly  practice,  properly  applicable  to  the  case  before  it,  and  of 
a  provisional  character.^^  During  the  interval  between  the  filing 
of  the  petition  and  bond  in  the  State  court,  and  the  time  pre- 
scribed for  the  filing  of  the  transcript  of  the  record  in  the  Circuit 
Court,  if  any  temporary  or  provisional  relief  is  necessary  to  pre- 
serve the  property  in  litigation,  or  the  rights  of  either  of  the  liti- 
gants, either  party  may,  upon  due  notice,  bring  in  the  record  and 
file  it,  in  order  to  furnish  the  proper  basis  for  the  hearing  and  de- 
termination of  the  application. 

While  the  Circuit  Court,  may  be  said  to  have  plenary  jurisdic- 
tion during  this  interval,  nevertheless  the  next  term  of  the  court 
has  been  prescribed  as  the  earliest  day  when  the  parties  to  the  suit 
are  required  to  appear  in  the  Federal  court,  and  until  then  the 
cause  cannot  rightfully  proceed  to  final  determination  on  the 
merits." 

•  Texaa,  etc.,  Ry.  Co.  v.  Rust,  17  Fed.  275;  Hamilton  v.  Fowler,  83  id.  321. 

«e Kidder  v.  Feattiau,  2  Fed.  Rep.  616;  Hall  v.  Brooks,  14  id.  113;  also, 
cases  in  foot-note  60,  p.  792. 

«T  Clark  V.  Chicago,  etc.,  Ry.  Co.,  11  Fed.  Rep.  355;  Probst  v.  Cowen,  91 
id.  929. 

f^  Wilkinson  v.  Delaware,  etc.,  R.  R.  Co.,  23  Fed.  562. 

f^  Wool  ridge  v,  McKenna,  8  Fed.  650  ( holding  that  for  good  cause  shown 
the  time  may  be  enlarged,  or  the  copy  be  allowed  to  be  filed  nunc  pro  tunc). 
Hamilton  r.  Fowler,  8a  Fed.  321. 

TOKaeiser  v.  HI.  Cent.  R.  R.  Co.,  6  Fed.  1  (filing  of  amended  transcript 
allowed,  where  record  in  State  court  did  in  fact  disclose  requisite  citizenship 
under  the  statute  before  the  order  of  removal  was  made). 

Ti  Hamilton  v.  Fowler,  83  Fed.  321. 

72  Hamilton  v.  Fowler,  supra.  While  the  Federal  court  has  jurisdiction 
before  the  day  prescribed  for  filing  the  transcript  of  the  record,  nevertheless 
the  court  in  its  exercise  of  discretion  will  not,  except  for  special  cause  shown, 
proceed  with  the  case  before  the  day  prescribed  for  filing  the  transcript; 
wliile  the  filing  of  the  transcript  is  not  a  jurisdictional  prerequisite,  it  is 
r*»iirarded  as  a  procedural  prerequisite.  See  Coeur  D'Alene,  etc.,  Co.  v.  Spalding, 
93  Fed.  285;  Tonent  r.  Martin  Lumber  Co.,  37  id.  727  (time  for  pleading 
begins  to  run  only  from  filing  of  record)  ;  North  Am.  Transp.  Co.  v.  Howells, 
121  Fed.  Rep.  694  (deposition  not  accepted  when  taken  before  filing  of  trans- 
cript without  cause  for  haste  shown). 


794         Abbott's  pbactioe  and  fobkb. 

14.  Amending  removal  papers  in  the  United  States  cotcri]  — 
The  United  States  court  hfts  discretionary  power  to  allav  u 
amendment  in  the  removal  papers,  for  the  purpose  of  correctiiig  t 
mistake  or  informality  in  the  petition,**  or  in  the  statuton 
security/*  if  the  jurisdictional  facts  exist  upon  the  face  of  die 
petition  and  record  taken  together,  and  application  was  in  gc->i 
faith  and  the  defect  inadvertent^'  But  amending,  so  as  to  show 
jurisdiction,  is  a  matter  beyond  the  power  of  the  court" 

15.  Effect  of  removal.'] — The  cause,  when  removed  to  the 
United  States  court,  stands  there  as  if  it  had  been  began  diere, 
except  that  the  lack  of  jurisdictional  allegations  in  the  pleading, 
requisite  in  causes  begun  in  the  United  States  court,  but  which 
were  unnecessary  in  tlie  State  court,  is  no  ground  of  objection. 

Proceedings  in  the  State  court  prior  to  removal  have,  in  gen- 
eral, the  same  effect  as  if  they  had  been  taken  in  the  United  States 
court.""  The  latter  court  stands  towards  the  cause  in  the  plare 
of  tlie  State  court  Thus,  if  the  State  court  has  denied  a  motion 
the  question  whether  it  can  be  renewed  in  the  United  States  c«5iin 
depends  on  whether  the  denial  in  the  State  court  reserved  leare 
to  renew;  "  and  the  United  States  court  Ins  the  same  power  t^ 
grant  leave  afresh.  The  United  States  court  does  not  review  the 
State  court  orders  as  if  by  appeal,  but  treats  them  as  its  own.'' 

Tf  the  frame  of  the  pleadings  is  inconsistent  with  the  Fnitp^i 
States  court  practice  —  as,  for  instance,  where  an  equitable  de- 
fense is  interposed  to  a  common  law  cause  of  action  — a  repleader 

73  Avers  t?.  Wataon,  137  U.  8.  584. 

74  Dcford  t\  Meliaffy,  13  Fed.  Rep.  481  (omission  from  remoTml  bcmd  o< 
condition  for  payment  of  costs,  held  curable  by  amendment,  either  in  tk 
State  or  Federal  court,  or  by  the  substitution  of  a  new  bond  filed  fiwac  p^- 
tunc)  ;  followed  in  Harris  r." Delaware,  L.  A  W.  R.  R.  Co.,  18  Fed,  Bep.  S33. 

7ft  Powers  r.  Chesapeake,  etc.,  R.  R.  Co..  169  U.  S.  101;  Martin  r.  BaltL  ft 
Ohio  R.  R.  Co.,  151  id.  673;  Hadfield  v,  Northw.  Life  Ins.  Co.,  105  Fed.  R^p. 
530;  Tlodpre  V.  Chicago,  etc..  Ry.  Co.,  121  id.  48. 

76  Cameron  r.  Hodpes,  127  U.  8.  322;  Jackson  C.  Allen,  132  id.  27;  Grsisi 
Trunk  Ry.  Co.  v.  Twitchell,  69  Fed.  Rep.  727  (refusing  to  allow  an  ameBii 
ment  ehnnginp^  an  allepration  of  "residence"  to  **  citiaensbip."  But  compar? 
Mex.  Cent.  Ry.  Co.  v.  Dutlin,  189  U.  S.  78,  permitting  auch  an  amendmeBt  in 
an  action  orijrinally  brouj^ht  in  the  Circuit  Court). 

77  Bankers  &  Merchants  Tel.  Co.  V.  Chicago  Carpet  Co.,  28  id.  598  (qwstioa 
of  priority  of  attachments).  There  is  an  exception  to  this  rule  in  the  »» 
of  the  examination  of  witnesses.  Em  parte  Fisk,  113  U.  S.  713;  Texas,  ctc- 
Ry.  Co.  V.  Wilder.  92  Fed.  Rep.  953. 

78  Miner  r.  Mnrkham,  28  Fed.  Rep.  387;  Bryant  9,  Thompson,  27  id.  881 
79 Bryant  V.  Thompson  {above). 
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IS  necessary,  and  the  court  has  full  power  to  allow  tho  action  to  be 
thus  changed  in  character,  or  severed  into  two  or  more. 

Subject  to  this  restriction,  as  to  the  power  of  the  court,  the 
rights  of  the  parties  are  not  affected  by  the  removal.  The  mode  of 
proceeding  by  which  they  are  to  be  tried  and  determined  is  gov- 
erned exclusively  by  the  rules  prevailing  in  the  United  States 
court."* 

If  one  who  has  pleaded  matter  not  available  in  the  United 
States  court  does  not  withdraw  it  after  removal,  it  will  be  avail- 
able against  him  as  evidence  on  the  trial,  although  not  as  a  plead- 
ing" 

16.  Amending  as  to  parties  does  not  oust  jurisdiction.']  — Re- 
moval having  been  once  effected,  the  bringing  in  of  additional 
parties,  even  though  their  presence  in  the  State  court  would  have 
prevented  removal,  does  not  oust  the  jurisdiction  of  the  United 
States  court® 

Texas  A  St.  L.  Ry.  Co.  v.  Rust,  17  Fed.  Rep.  275;  Sharp  u.  Whiteside,  19  id, 
15G;  Perry  r.  Sharpe,  8  id.  15  ( jurisdictionf  to  entertain  motion  to  dissolve 
injunction  that  has  been  granted  in  State  court). 

As  to  effect  of  injunction  granted  in  prior  suit  in  State  court,  as  res  adjudi 
rata,  see  Xew  Orleans,  M.  &  C.  R.  R.  Co.  v.  New  Orleans,  14  id.  373. 

Compare  Friedman  v.  Israel,  26  Fed.  Rep.  801  (holding  that  the  custody 
of  funds  in  possession  of  sheriff  by*  virtue  of  process  in  the  same  cause,  is 
removed  to  marshal). 

Smith  V.  Schwed,  0  id.  483  (holding  that  funds  in  such  custody  in  previous 
fstuits,  which  it  was  the  object  of  the  present  suit  to  reach,  etc.,  were  not 
removed ) . 

so  Alexandria  Canal  Co.  v.  Swann,  5  How.  (U.  S.,  83,  87).  The  court  there 
«ay :  "  Whatever  rights  the  canal  company  had  in  Alexandria  county,  and 
whatever  defenses  it  might  there  have  made,  either  as  to  the  from  of  the 
action  or  upon  any  other  ground,  it  might  stiU  rely  upon  them  in  the  new 
forum;  and  whatever  would  have  been  a  bar  to  the  action  in  Alexandria 
county  would  be  equally  a  bar  in  Washington.  The  question  here,  however,  is 
not  upon  the  rights  of  the  respective  parties,  but  upon  the  mode  of  proceeding 
hy  which  they  were  determined;  and  this  must  evidently  be  regulated  by  the 
law  of  the  court  to  which  the  suit  was  transferred.  For  after  the  removal 
took  place,  the  action,  according  to  the  Act  of  Congress,  was  pending  in  Wash- 
ington county,  to  be  there  prosecuted  and  tried,  and  the  judgment  of  that 
court  to  be  carried  into  execution.  And  as  the  act  neither  directs  nor  author- 
izes any  change  in  its  {practice  or  proceedings  in  removed  cases,  it  follows 
that  they  must  be  prosecuted  and  tried  like  other  actions  in  that  court,  and 
could  not  lawfully  be  prosecuted  and  tried  in  any  other  manner." 

«i  Northern  Pacific  Railroad  r.  Paine,  119  U.  S.  6C1. 

82  Phelps  V.  Oaks,  117  U.  S.  236  (landlord  admitted  as  co-defendant  in 
ejectment);  Hardenbergh  v.  Ray,  151  id.  112. 

Stewart  v.  Dunham,  115  U.  8.  61  (other  creditors  brought  in  as  co-plaintiffs 
in  a  creditor's  bill). 

But  compare  Fisk  v.  Union  Pacif.  R.  R.  Co.,  8  Blatchf.  200. 
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17.  Retnand,]  — The  United  States  court  may  remand  or  «il5- 
miss"  a  cause  improperly  removed,^  or  remand  a  controversy  af- 
fecting only  part  of  the  parties  in  a  cause  removed  for  local  preju- 
dice if  such  parties  are  not  under  prejudice  in  the  State  court.* 

An  allegation  in  the  petition  that  the  case  involves  a  question 
arifciing  under  the  Constitution,  laws,  or  treaties  of  the  Uni:e<i 
States,*  or  that  the  controversy  is  separable,  is  not  conclusive,  and 
the  court  will  look  into  the  record  for  itself  and  decide  whether  it 
presents  a  Federal  question. 

A  motion  to  remand  will  not  generally  be  granted  for  amentl- 
able  irregularities  in  the  proceedings,  if  it  appears  that  a  re- 
movable controversy  is  involved.*^ 

And  although  the  petition  allege  the  requisite  facts,  if  the 
rooord  shows  that  they  do  not  all  exists  the  court  may  remand  on 
motion®*  ^vithout  putting  the  party  to  his  plea  in  abatement."  If 
the  record  shows  the  existence  of  all  jurisdictional  facts,  the  prac- 
tice is,  not  to  remand  on  motion,  but  to  leave  the  party  to  his 
plea  or  exception.*^ 

S3  Cause  will  not  be  remanded  but  all  proceedings  dismissed,  where  it 
appcarii  that  the  jurisdiction  of  the  State  court  haa  never  been  lawfuli; 
divested.    Merchants  Nat.  Bank  of  N.  Y.  r.  Brown,  17  Fed.  Rep.  161. 

MSee  Act  of  1887,  |  2,  and  Act  of  1875,  |  5,  contrasted  on  p.  748,  aboTc; 
and  Avrea  r.  Wiswall,  112  V.  S.  187. 

M  Act  of  1887,  I  2,  on  p.  759  {above). 

M  So  where  plaintiff  sued  to  recover  taxes  erroneously  levied  and  collccUi 
and  allowed  that  bv  a  decree  of  the  Federal  court  the  said  taxes  had  been 
declared  illcpal  and  void,  but  it  appeared  that  the  riprht  of  action  was  wn 
f erred  by  tlie  laws  of  the  State,  and  the  decree  of  the  Federal  court  was  on.r 
an  item  of  evidence.  Bergcr  v.  County  Commis.  of  Douglas  Co.,  5  Fed.  Rep 
23;  B.  c,  2  McCrary,  483. 

It  has  been  sevrra)  times  said  that  in  all  cases  where  there  is  doubt  as  to 
the  jurisdiction,  the  safer  practice  is  to  remand. 

Wolff  V,  Archibald,  14  Fed.  Rep.  369;  I.evy  t?.  Laclede  Bank,  18  id.  W: 
Evans  r.  Faxon,  10  id.  312  (where  it  was  not  clear  whether  one  of  the  de- 
fendants, who  was  citizen  of  same  State  as  plaintiff,  was  only  a  necessary  or  s 
formal  party,  and  there  was  no  controversy  wholly  between  citixens  of  differ- 
ent States  that  could  be  fully  determined  between  them). 

«7  Northern  Pacific  Terminal  Co.  v.  Lowenberg,  18  Fed.  Rep.  339. 

M  Or  of  its  own  motion.  Mills  r.  N.  J.  Central  R.  R,  Co.  20  Fed.  Rep.  449. 
aff'd,  113  V.  S.  249;  Indiana  r.  Tolleston  Club,  63  id.  18;  Re  Foley,  76  id.  39U. 

f^oClarklmfT  r.  Wisconsin,  etc.,  R.  R.  Co.,  26  Fed.  Rep.  465'  This  ca-e 
scarcely  holds  that  the  objection  can  never  be  availed  of  on  motion  to  T^-mand, 
founded  on  counter  proofs.  If  the  petition  alleged  facts  showing  citUfn-iii; 
and  tlie  other  conditions,  a  conflict  of  evidence  as  to  those  facts  would  or^i 
narily  be  a  proper  question  for  refusing  to  determine  want  of  jurisdiction  na 
motion,  and  leaving  the  party  to  his  plea;  but  as  the  petition  usually  stat^ 
what  are  rather  conclusions  of  law,  counter  proof  of  facts  supporting  the  <^'.v 
trary  conclusion  may  often  make  a  case,  where,  if  not  met,  the  court  sh'UiM 
determine  the  question  on  motion.     See  p.  79  oif  this  volume. 

ooLacroix  r.  Lyons,  27  Fed.  Rep.  403;  8.  P.,  Mackaye  v.  Mallory,  6  id.  743; 
State  of  Va.  r.  Felts,  133  id.  85. 
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Delay  in  petitioning  for  removal  till  after  the  statute  time  had 
passed,  is  ground  for  remanding ;  ®^  but  delay  to  move  to  remand 
may  be  ground  for  refusing  to  remand  on  that  ground.'^ 

Whether  a  motion  to  remand  lies  before  the  day  fixed  for  filing 
the  record  in  the  Circuit  Court  is  not  settled.** 

An  order  remanding  cannot  be  reviewed  on  appeal.  The  Act 
of  1887  expressly  so  provides,^  and  the  subsequent  Acts  of  Feb. 
25th,  1889,  (25  St  693)  and  March  3d,  1891,  (26  Stat.  826) 
have  not  granted  an  appeal.^ 

18.  — costs  07i  remand.'] — In  remanding  a  case  removed 
imder  the  Act  of  1875  or  1887,  the  court  may  impose  a  reasonable 
attorney's  fee  as  a  compensation  to  the  party  procuring  a  remand, 
even  where  the  remand  is  for  want  of  jurisdiction.^ 

19.  Defendant's  time  to  plead.'] — In  the  second  circuit  the 
defendant  has  a  total  of  twenty  days  from  the  service  of  the  com- 
plaint, excluding  the  days  intervening  between  the  filing  of  the 
petition  for  removal  and  the  entry  of  the  record  in  the  Circuit 
Court.*^ 

<>i  Kerting  v.  Am.  Oleograph  Co.,  10  Fed.  Rep.  17;  Delbanco  v.  Singletary, 
40  Fed.  Rep.  177. 

d2  Miner  r.  Kent,  18  Fed.  Rep.  661;  but  see  McGregor  r.  McGUlis,  30  Fed. 
Rep.  .388.  contra. 

w  See  Hamilton  r.  Fowler,  83  Fed.  Rep,  329. 

M  Removal  Act  ( 1887 ) ,  I  2.  Nor  18  there  a  remedy  by  mandamus.  Ex  parte 
Penn.  Co.,  137  U.  S.  451. 

«  Richmond,  etc.,  Ry.  Co.  v.  Thouron,  134  U.  S.  46 ;  Gumee  v.  Patrick  06., 
137  id.  141;  McLiah  r.  Roff,  141  id.  661;  Chicago,  etc.,  Ry.  Co.  v.  Roberts, 
141  id.  690;  Mo.  Pac.  Ry.  Co.  v.  Fitzgerald,  160  id.  556. 

«J  Josslyn  r.  Phillips,  27  Fed.  Rep.  481 ;  Pellet  r.  Gt.  No.  Rv.  Co..  105  id. 
194;  Riser  r.  So.  Ry.  Co.,  116  id.  1014.  Compare  Mayor  of  Nashville  r. 
( wper,  6  Wall.  247;  and  Mansfield,  etc.,  R.  R.  Co.  r.  Swan,  111  U.  S.  379. 
A«i  to  costs  in  the  Supreme  Court,  see  Cates  v.  Allen,  149  U.  S.  461;  Hanrick 
r.  Hanrick,  153  id.  192. 

97  Heidecker  r.  Red  SUr  Line,  32  Fed.  Rep.  706;  Pelzer  Mfg.  Co.  v.  St.  Paul, 
etc.,  Ins.  Co.,  40  id.  186;  Bryce  v.  So.  Ry.  Co.,  129  id.  966. 
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I.   Ex    PABTV 


BBMOVAL. 


454. 


Petition  to  remoTe  cause  from 
State  to  United  States  court, 
on  account  of  a  Federal  ques- 
tion. 

455.  — for  mere  difference  of 

citizenship, —  short   form. 

456.  Another  form ;  more  appropriate 

where  an  order  is  asked  in  the 
State  court. 

457.  Verification  of  petition  to  remove 

cause  to  United  States  court. 
468.  Petition   to  remove  cause  from 

SUte  to  United  SUtes  court 

because  of  prejudice  or   local 

influence. 
450.  Affidavit    of   prejudice   or   local 

influence   to   support   petition 

for  removal. 

460.  Bond  on  asking  to  remove  cause 

from   State  to  United   Slates 
court. 

461.  Short   form  of  affidavit  of  suffi- 

ciency. 

462.  Notice  of  removal  of  cause. 

463.  Order  {ex parte)  approving  bond 

and  directing  removal. 


or  K- 


ICOVAL  ON  IVOnCK. 


464.  Notice  of  motion  for  renxml  o( 

cause   from    State  to  United 
States  court. 

465.  Another  form — by  order  to  sho» 

cause  why  cause  sboold  sot  be 
removed. 

466.  Order   (after  notice  or  order  to 

show   came)    removing  eaiue 
to  United  States  court 

467.  Order  of  removal  in  prejudice  or 

local  inflnenoe  case. 

468.  Writ  of  error  to  review  refiaal 

by  State  court  to  remofe. 

III.   Procizdi??g8  rif  Cibcuit  i:o\:tr 

OTFOBCIKO  BEMOVAL. 

469.  Certiorari  to  remove  papers. 

470.  The    same;    in    local   prejudice 


471.  Petition  for  order  directiiig  msr- 

shal  to  take  property  frmt 
poesessioD  of  officer  of  Sute 
court. 

472.  Order  thereon. 

473.  Order  denying  motion  to  varaie 

above  order«  and  to  remand. 

IV.  Rkmahd. 

474.  Order  remanding  cause. 


POSM  Ho.  464. 

Pstitiim  to  remoffv  caoM  froa  State  to  Uaitei  StatM  eovzt,  on  acoeat  «f  4 

Poderal  qneotiOB. 

[Title  of  State  court  and  of  cause.'} 
To  the  court  [stating  name  at  length,  with  county]. 

Your  petitioner  [name  of  petitionerl  shows: 

T.  That  your  petitioner  was  at  the  commencement  of  this  actioo, 
and  still  is,  a  resident  of  the  district,  in  the  State  of 

and  is  a  citizen  of  said  State.  That  this  suit  is  of  a  civil  natnre. 
and  arises  under  the  Constitution  and  laws'*  \_or.  Constitution  — 
or,  laws]  of  the  United  States  [or,  under  a  treaty  made  undrr  *ho 
authority  of  the  United  States  with  ,^  and  ratified  on  tli«? 

o«  See,  for  Rtat<»Tnent  of  a  Federal       and  an  act  of  Congresg.  Railroad  Co. 
question  arising  on  a   State  statute      r.  Mississippi,  102  U.  S.  135. 
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part  of  the  United  States  on  the  day  of  ,  19     ], 

as  appears  by  the  complaint  filed  herein  on  the  day  of 

,19     . 

II.  That  the  time  fixed  by  law  [or,  by  the  rules  of  this  court] 
for  the  defendant  to  answer  in  this  suit  will  not  expire  until  the 

day  of  next 

III.  That  the  matter  in  dispute  in  said  suit,  as  appears  by  said 
complaint  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars. 

IV.  [Allegation  as  to  bail  as  in  paragraph  V  of  Form  No.  456.] 
[If  ex  parte  order  in  N.  Y.  State  court  is  ashed,  allege  condi- 
tion of  eaiLSB,  and  no  previous  application.     See  pp.  116  and  170. 

[Offer  of  bond  and  prayer  of  petition  as  in  VII,  etc.,  on  page 

of  this  volume.] 
[Date.]  [Signature  of],  Petitioner."* 

[By  ,  his  agent  —  or,  attorney.] 

[Signature  and  address  of], 

Attorney  for  Petitioner. 

[Verification  as  in  Form  No.  457.] 
[Bond  as  in  Form  No.  461.] 

FORM  Ko.  455. 
Petition  to  remove  cause  from  State  to  United  States  court  for  moxe  differ- 
ence of  citizenship,— Short  Form.i 

[TUle  of  State  court  and  of  cause.ll 

To  said  Court 

Your  petitioner  [name]  respectfully  shows  that  the  matter  and 
amount  in  dispute  in  the  above  entitled  suit  in  which  he  is  the 
defendant,  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars.  That  the  controversy  in  said  suit 
1?  between  citizens  of  different  States,  and  that  your  petitioner 
was,  at  the  time  of  the  commencement  of  this  suit,  and  still  is,  a 
ciiJTon  of  the  State  of  ,  residing  at  ,  in  said  State, 

and  IS  a  non-resident  of  this  State  of  .     That 

was  then,  and  still  is,  a  citizen  of  the  State  of  ,  and  resides 

at  ,  in  said  State;  and  that  was  then,  and  still  is, 

a  citizen  of  the  State  of  ,  and  resides  at  ,  in  said 

9e  All  defendants  must  join  in  the  Ion  on  Rem.  of  C.  (4th  ed.),  181.     If 

petition,      Chicago,  etc.,  Ry.   Co.   v.  an  order  of  the  State  court  is  asked,  a 

Martin,  178  U.  8.  246.  fuller   form   may  be   desirable.      See 

1  Adapted  to  Act  of  1887  from  Dil-  next  form. 
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State  [and  so  on,  stating  the  citizenship  and  residence  of  each 
party  to  the  suif].  And  your  petitioner  offers  herewith  a  bond, 
with  good  and  sufficient  surety,  for  his  entering  in  the  Circuit 
Court  of  the  United  States  in  and  for  the  district  of  New 

York,  on  the  first  day  of  its  next  session,  a  copy  of  the  record  in 
this  suit,  and  for  paying  all  costs  that  may  be  awarded  by  said 
Circuit  Court  if  said  court  shall  hold  that  this  suit  was  wnmg- 
fully  or  improperly  removed  thereto. 

And  he  prays  this  court  to  proceed  no  further  herein,  except  to 
make  the  usual  order  of  removal,*  and  to  accept  the  said  suretv 
and  bond,  and  to  permit  the  record  herein  to  be  removed  into  said 
Circuit  Court  of  the  United  States,  in  and  for  the  said 
district  of  [New  York]. 

[Signature  of], 

Petitioner. 
[For  verification,  see  Form  No.  457.] 

[Bond  as  in  Form  No.  461.] 

FORM  No.  456. 
Aaotlier  Form;  more  appropriate  where  an  order  ia  adced  in  the  State  eovts 

[Title  of  State  court  and  of  cause.y 

To  the  Court  [stating  name  at  length,  vnih  cotmiy], 

Yovir  petitioner  [name  of  petitioner'jy  the  above-named  defend- 
ant, shows: 

I.  That  the  controversy  in  the  above  entitled  suit  is  [or,  that 
there  is  a  controversy  in  the  above  entitled  suit] ,  wholly  betweea 
citizens  of  different  States  [or,  between  citizens  of  the  State  of 
and  the  foreign  State  of  , —  or,  between  citizens 

of  the  State  of  and  foreifm  citizens,  subjects  of  —  namm 

nation  —  or  both,  according  to  the  case  —  and  if  the  controversy 
is  wholly  between  part  of  the  parties,  may  add:  namely,  betvreOT 
A.  B.  and  Y.  Z.,  and  the  same  can  be  fully  determined  as  be- 
tween them*]. 

[//  the  suit  is  by  an  assignee,  etc.,  say.  That  the  plaintiff,  as 
appears  by  his  complaint  herein,  sues  as  assignee  or  transferee  of 
the  chose  in  action  sued  on ;  and  the  assignor  under  whom  he 

a  No  order   is  essential.      Loop   r.  4  Of  course  this  all^ation  is  ioef 

Winters,  115  Fed.  Rep.  362.  fective  of  itself;  the  complaint  ma?t 

8  For  a  statement  as  to  the  general  support  it.  Louisville,  etc..  R.  R.  Co. 
rules  for  preparation  and  presentation  r.  Wangelin,  132  U.  S.  599;  Che*a 
of  petition  and  bond,  see  pp.  760-772.      peake,   etc.,   Ry.   Co.    r.   Dixon,  1T9 

id.  131. 
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claims  is,  and  was  at  the  time  of  the  commencement  of  this  action, 
a  citizen  of,  etc.,  as  above.^] 

II f  the  cause  was  commenced  by  another  person  as  plaintiff, 
and  cofdinned  on  his  death,  etc.,  state  the  facts  accordingly,  al- 
leging his  citizenship  at  the  commencement  of  the  action,  and 
ever  since  until  his  death,  etc,'] 

II.  That  the  matter  in  dispute  in  said  controversy  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars ;  that  the  time  fixed  by  law  [or,  by  the  rules  of  this  court,] 
for  defendant  to  answer  will  not  expire  until  the  day  of 

next. 

III.  That  your  petitioner  Y.  Z.  was,  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  and  resident  of  the 
State  of  [or,  a  citizen  of  the  State  of  ,  and  a 
non-resident  of  the  State  of  ,  naming  State  where  suit  is 
pending^f  that  A.  B.  was  then,  and  still  is,  a  c""tizen  of  the  State 
of  [or  if  a  corporation  is  a  party,  say,  a  corporation  duly 
oi^anized  under  the  laws  of  the  State  of  ,  and  having  its 
principal  place  of  business  in  within  the  dis- 
trict of  said  State,*  and  so  on,  alleging  the  citizenship  of  each 
proper  party,  and  the  residence  of  the  petitioner] . 

IV.  That  there  are  no  other  parties  in  this  suit  than  herein- 
before mentioned  [or,  that  the  only  other  parties  in  this  suit  are 
—  stating  names  and  reasons  why  their  presence  may  be  disre- 
gardedy 


5  Mex.  Nat.  R.  R.  Co.  v,  DavidBon, 
157  U.  S.  201. 

0  The  citizenship  of  a  corporation  is 
that  of  the  State  originally  creating 
it.  Southern  Ry.  Co.  v.  Allison,  190 
T  ■.  S.  326.  A  corporation  of  one  State 
cannot  become  a  corporation  of  an- 
other State  for  jurisdictional  pur- 
poses, by  filing  its  charter  in  the  lat- 
ter State,  or  otherwise  complying 
\rith  the  laws  thereof.  St.  Louis,  etc., 
Ry.  Co.  r.  James,  161  id,  545.  (See, 
as  to  K.  Y.  rulings  on  this  point,  in 
matters  of  State  court  cognizance, 
Matter  of  Cooley,  186  N.  Y.  220). 

An  action  against  a  Federal  corpo- 
ration cannot  be  brought  in  a  district 
and  btate  other  than  that  named  in 
its  cliarter  as  its  home.  See  39  Am. 
L.  Review,  678,  and  cases  cited.  A 
national  bank  is  to  be  regarded  as  a 
citixen  of  that  State  in  which  it  is 

Sig.  51. 


located  and  transacts  its  principal 
business.     Act  of  1887, 1  4. 

A  corporation  organized  under  the 
laws  of  a  State  which  is  divided  into 
more  than  one  Federal  district,  is, 
under  the  Federal  laws  as  to  the 
bringing  of  actions,  n  citizen  and  in- 
habitant of  that  State  and  of  the  dis- 
trict in  which  its  principal  place  of 
business  is  located.  Galveston,  etc., 
Ry.  Co.  r.  Gonzales,  151  U.  S.  496. 
An  action  involving  a  Federal  ques- 
tion cannot  be  brought  against  a  cor- 
poration in  a  district  other  than  in 
which  it  has  its  corporate  habitation, 
although  it  may  have  offices  within 
the  district  in  which  it  has  been  sued. 
Re  Keasby  &  Matteson  Co.,  160  U.  S. 
221. 

7  For  the  practice  where  sham  or 
nominal  parties  have  been  joined,  see 
Dow  r.  Bradstreet  Co.,  46  Fed.  Rep. 
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V.  That  your  petitioner  has  been  held  to  bail  hoein  in  the  gum 

of  dollars  lor,  has  not  been  held  to  bail  herein,  and  special 

bail  was  not  originally  requisite  herein^]. 

VI.  [If  order  to  show  cause  is  ashed  in  a  New  York  State  amrt, 
state  condition  of  cause,  and  that  no  previous  applicaiion  has  htcn 
made,  according  to  directions  on  pages  116  and  129  of  this  tol- 
ume.y 

VII.  Your  petitioner  offers  herewith  his  bond,  with  good  and 
sufficient  surety,  in  the  penal  sum  of  dollars,  conditioned 
as  by  law  required,  for  his  entering  in  said  Circuit  CJourt  of  the 
United  States,  on  the  first  day  of  its  next  session,  a  copy  of  the 
record  in  this  suit,  and  for  paying  all  costs  that  may  be  award-'i 
by  said  Circuit  Court  if  said  court  shall  hold  this  suit  was  im- 
properly or  wrongfully  removed  thereto,  [and  also  for  his  enter- 
ing special  bail  in  this  action  —  if  special  bail  was  origimUy 
requisite^ 

Wherefore  your  petitioner  prays  that  said  bond  may  be  a^ 
ceptod,  and  that  the  said  suit  be  removed  into  the  next  Circuit 
Court  of  the  United  States,   in  and  for  the  District  of 

,  pursuant  to  the  laws  of  the  United  States,  and  that  m 
further  proceedings  be  had  therein  in  this  court  [and  that  tbe 
bail  required  of  your  petitioner  herein  be  discharged],  or  for 
such  other  or  further  relief  as  may  be  proper. 

[Signature  of}^  Petitioner. 
[Date.']  [By  ,  his  attorney  —  or,  agent] 

[Signature  and  address  of]. 

Attorney  for  petitioner. 

[Verification  as  in  next  Form,'] 

FORM  Ho.  457. 
Veiification  of  petition  to  remove  cause  to  United  States  eonxtu 

[Venue.'] 

Y.  Z.  [defendant  above-named]  being  duly  sworn,  says  [whre 
defendant  is  an  agent,  that  he  is  the  general  and  managing  ^^^ 
of  the  defendant  above-named],"  that  he  has  read  the  foregoing 

R24:  Brycp  v.  Southern  Ry.  Co.,  122  **  Notice  need  not  be  pren  nsle^- 

id,  700;*Wirprman  r.  Persons,  126  id.  desired.    See  Ashe  v.  Union  Cent  Liff 

449;    Dishon   r.  Cinn.,  etc.,  By.  Co.,  Ins.  Co.,  115  Fed.  Rep.  234. 
133  id.  471.                                  '  10  See,    generally,     paragnpb    13 

8  Aorordins:  to  settled  practice,  this  p.  768. 
nllejration    is    not    necessary    for   the  11  Sn^ained    by    Shaft   r.  PhflPiiix 

purpose  of  cffwtinff  removal ;  but  if  a  Mnt.  IJfe  Ins.  Co.,  67  N.  Y.  544,  25 

State  court  order  is  desired,  it  may  be  Am.  Rep.  138. 
nsefnl    in    secorinj^   approval    of   the 
bond. 
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petition  and  knows  the  contents  thereof,  and  that  the  same  is 

true  of  his  own  knowledge,  except  as  to  those  matters  therein 

stated  to  be  alleged,  on  information  and  belief,  and  as  to  those 

matters  he  believes  it  to  be  true.** 

[Jurai.l  [  Signature.'] 

FORM  NO.  458. 

Petition  for  xemorol  becauie  of  prejudice  or  local  inflaeace. 

[Title  of  U.  S.  Circuit  Court /^  and  cav^e.] 

To  the  [state  name  of  court  at  length'] : 

Your  petitioner,  Y.  Z.,  of  ,  respectfully  shows  to  this 

Honorable  Court: 

I.  That  on  or  about  the  day  of  >  19  >  the  above- 
named  plaintiff,  A.  B.,  commenced  an  action  of  a  civil  nature 
against  your  petitioner  as   [the  sole]   defendant  therein  in  the 

court  of  the  State  of  ,  for  the  County  of  ; 

that  no  trial  of  said  cause  has  ever  been  had,"  and  that  said  cause 
will  be  first  triable  at  the  term  of  said  court,  to  be  held 

at  commencing  on  the  day  of  ,   19     . 

II.  That  the  matter  and  amount  in  dispute  in  the  said  action 
'xceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
housand  dollars,  and  that  said  suit  involves  a  [separable]  con- 
troversy wholly  between  citizens  of  different  States  [and  if  the 
'ovlroversy  is  wholly  between  part  of  the  parties  add:]  namely, 
K*twcen  the  above-named  plaintiff,  A.  B.,  and  your  petitioner, 
r.  Z.,  and  is  one  in  which  both  A.  B.  and  Y.  Z.  are  actually  in- 
erested  and  one  which  can  be  fully  determined  between  them, 
)oinflr  of  the  following  nature  [state  nature  of  the  separable  con- 
roversy.y^ 

The  absence  of  a  Terification,  if  not  As  to  the  burden  of  proof  on  the  con- 

.!»iected  to  by  motion  to  remand,  is  tested  facts,  see  Da  vies  t\  Wells,  134 

iratved.    Canal,  etc.,  Street  R.  R.  Co.  Fed.  Rep.  139;  Virginia  r.  Felts,  133 
.  Hart,  114  U.  S.  664.                              *  id.  85. 

If    the  petition   filed   in  the  State  12  Or  the  verification  may  be  made 

oiirt    be  verified,   the  Circuit  Court  by   the   attorney   for   the   defendant, 

k  ill  treat  it  as  prifna  facie  true;  but  Bonner  r.  Meikle,  77  Fed.  Rep.  485. 

h<*^  adverse  party  may  show  that  the  is  The  application  must  be  made  to 

r»i1     facts   did    not   justify   removal.  the    Circuit    Court.      Southworth    i?. 

larkhuff   c.    Wisconsin,   etc.,   R.    R.  Reid,    36   Fed.   Rep.   451;    Bonner  v. 

*o..  20  Fed.  Rep.  465,  holding  that  the  Meikle,  77  id,  485. 

rsiffting  party  has  a  right  to  contest  14  There  can  be  no  removal  after 

ho  jurisdictional  facts  in  the  Circuit  trial  once  had.     See  Davis  t\  Chicago, 

ViTirl,  and  may  do  it  by  plea  in  abate-  etc.,  Ry.  Co.,  46  Fed.  Rep.  307,  and 

i«^nt.  without  pleading  to  the  merits.  the  foregoing  text  under  Removal  fok 

lie  case  depended  on  citizenship.    (On  Prrtudice,  pp.  782-785. 

be  question  of  joinder  preventing  re<  15  A  citizen  of  another  State  sued 

loval,  the  case  has  been  overruled.)  jointly  with  citizens  of  the  same  State 
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III.  That  your  petitioner,  Y.  Z.,  was  at  the  time  of  the  caat 
mencement  of  this  action  and  still  is,  a  citizen  of  the  Sute  of 

,  residing  at  ,  and  a  non-resident  of  the  State 

of  Inaming  State  where  suit  is  pending^  ;  that  A.  B.,  the 

plaintiff,  was  then,  and  still  is,  a  citizen  of  the  State  of 
[the  State  where  the  suU  was  commenced]  residing  at 
[state  citizenship  of  all  parties  plaintiff,  and  of  defendants  as  tctU, 
if  no  separable  controversy  extsts.y^ 

IV.  That  there  are  no  other  parties  in  this  suit  dian  herein- 
before mentioned  [or,  that  the  only  other  parties  to  this  suit  arc 

stating  names,  and  reasons  why  their  presence  may  be 
disregarded.^''] 

[If  suit  is  by  assignee,  use  assignee  clause  of  Form  456.] 

V.  That  your  petitioner  has  been  held  to  bail  herein  in  the  sum 
of  dollars  [or,  has  not  been  held  to  bail  herein,  and  speciii 
bail  was  not  originally  requisite  herein.] 

VI.  That  your  petitioner  desires  the  removal  of  said  suit  from 
the  State  Court  wherein  it  is  now  pending  to  the  Circuit  Court  of 
the  T^nited  States  for  the  district  of  ,  and  as 
a  ground  for  such  removal  respectfully  shows  to  this  court  that  on 
account  of  prejudice  and  local  influence  in  favor  of  the  plaintiff 
and  adverse  to  your  petitioner,  he  will  be  unable  to  obtain  justice 
in  said  court  of  the  State,  or  in  any  other  court  of  sai*i 
State  to  which  by  the  laws  thereof  your  petitioner  may  have  r^ 
course.  That  said  prejudice  or  local  influence  arises  from  th<» 
following  facts  [state  them  —  or,  as  shown  by  the  accompanying 
affidavits  of  M.  N.  and  O.  P.,  verified  the            day  of 

19     .] 

VII.  Your  petitioner  offers  herewith  his  bond,  with  goo<l  sn] 
sufficient  surety,  in  the  penal  sum  of  dollars,  conditioned 
as  by  law  required. 

as   plaintiff,  can   remore  only   when  Fed.   Rep.   982;    Welden  r.  Fritzleo. 

there    is    a     separable    controversy.  128  Fed.  Rep.  608. 

Cochran  r.  Montgomery  County,  199  l«  AH  parties  plaintiff  must  be  citi 

U.  S.  200   (affirming:  the  doctrine  as  sens  of  the  State  wherein  the  suit  w 

it  has  long  prevailed  in  the  Eighth  brought.      Wilder    r.    Virginia,  etf.. 

Circuit) ;  Anderson  v.  Bowers,  43  Fed.  Iron  Co.,  46  Fed.  Rep.  676. 

Rep.  321;  CampbeU  v.  Milliken,  119  iTSee  note  7  to  Form  No.  456. 
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Whebkfobs  your  petitioner  prays  that  said  bond  may  be  ac- 
cepted and  that  an  order  issue  removing  this  case  from  the 
court  of  the  State  of  into  the  Circuit  Court  of  the  United 

States  for  the  district  of  ,  and  that  no  further  pro- 

ceedings be  had  herein  in  said  State  court. 

[Date.']  \_8ignature  ofly 

Petitioner. 
ISignature,  and  address  o/], 

Attorney  for  petitioner. 

IVerification  as  in  Form  457.] 

FORM  No.  459. 
AffidaTit  of  pzejiidico  or  local  iafluonce  to  support  petition  for  remoraLU 

[Title  of  Circuit  Court  and  of  cause.'] 
[Venv^.] 

W.  X.,  being  duly  sworn,  says  \_or  if  more  than  one,  being  duly 
severally  sworn,  say,  each  for  himself]  :  that  he  has  reason  to 
believe,  and  does  believe,  that  from  prejudice  and  local  influence 
the  defendant  Y,  Z.  will  not  be  able  to  obtain  justice  in  the  State 
court  in  this  action  by  reason  of  the  following  facts,  [stating  facts 
which  sufficiently  establish  grounds  of  belief. ^^] 

[Jurat.]  [Signature.] 

FORM  No.  460. 

Bond  on  asking  to  remove  cause  from  State  to  United  States  court 

Know  all  men  by  these  presents,  that  we,  M.  N.,  of 
[principal],  and  O.  P.,  of  [surety],  are  hereby  held  and 

firmly  bound  unto  [name  of  adverse  party,  with  designation  of 
character  in  which  he  sues  if  special,  for  instance,  as  executor  of, 
etc],  his  [or,  their]  executors,  administrators  and  assigns  [or, 
successors  and  assigns],  in  the  sum  of  dollars,  lawful  money 

<»f  the  United  States,  to  be  paid  to  the  said  [name],  his  executors, 
administrator?,  or  assigns  [or,  successors  or  assigns],  for  which 
payment,  well  and  truly  to  be  made,  we  jointly  [and  severally^*] 

18  Where  the  application  is  made  ing  to  the  better  authority)  will  a 
upon  affidavit  alone,  it  inust  conform      direct  and  unequivocal  allegation  of 


in  all  respects  to  the  foregoing  peti-      prejudice  be  received,  if  unsupported 
19  An  affidavit  of  a  credible  person,      IJ.  S.  451. 


tion  for  removal.  bv  facts.      In  re  Pennsylvania,    137 


"tilting   facts   upon   information   and  20  Tt  is  not  essential  that  the  peti- 

lelief,  but  satisfactorily  showing  the  tionor  be  an  obligor.    Removal  Cases, 

grounds  of  that  belief,  will  be  suffi-  100   U.   S.   457.     One   surety,  if  ap- 

<'ient.    Detroit  v,  Detroit  City  Ry.  Co.,  proved,  is  sufficient.    Id. 

.'>4  Fed.  Rep.  1.    A  perfunctory  show-  ^i  A  joint  bond  was  held  sufficient 

in^if,  by  a  formal  affidavit  of  mere  be-  in  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  53, 

lief  will  not  be  sufficient,  nor  (accord-  57,  saying,  however,  that  the  court 
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hmd  ounelvesy  our  heirs,  executors  and  administrators,  fixmlj  by 
these  presents. 

Whebkas  [the  said]  Y.  Z.  has  filed  or  is  about  to  fili^  in  die 
[title  of  State  court  in  /uZJ],  in  county,  in  the  State  of 

,  his  petition  [and  affidavit]  for  the  removal  from  said 
court  to  the  Circuit  Court  of  the  United  States,  of  a  suit  now 
pending  in  said  [state  courflj  in  which  A.  B.  is  phiintiff  and 
Y.  Z.  defendant     Xow,  therefore: 

Thr  condition  of  this  obligation  is  such  that  if  the  said  [name 
of  petitioner]  shall  enter  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  ,  on  the  first  day  of  its  next  se^ 

sion,  a  copy  of  the  record  in  said  suit,  and  shall  pay  all  costs  that 
may  be  awarded  by  said  Circuit  Court  of  the  United  States,  tA 
said  [obligees'] y  or  to  any  of  them,^  if  said  court  shall  hold  diat 
said  suit  was  wrongfully  or  improperly  removed  thereto^  [flaJ, 
1/  special  bail  was  originally  requisite,  add^  and  shall  then  and 
there  appear  and  enter  special  bail  in  said  suit],  then  this  obli- 
gation  to  be  void ;  otherwise  of  force. 

[Signatures  and  seals:] 
Sealed  and  delivered 
in  presence  of 

[Signature  of  mtness.^] 

[Acknowledgment  as  in  Form  1,  p.  3.  J 

[Affidavit  of  sufficiency  and  approval,  as  in  Forms  Nos.  255, 

258,  on  pages  480,  481.]** 

FOSK  No.  461. 
Short  form  of  affidavit  of  avffideacy.S' 
[Venu^.] 

I,  ,  of  said  county,  the  surety  named  in  the  foregoing 

bond,  being  duly  sworn,  do  depose  and  say  that  T  am  a  resident 
of  the  State  of  ,  and  a  property-holder  therein.     That  I 

am  worth  the  sum  of  dollars  over  and  above  all  mv  debts 


could  require  it  to  be  joint  and  sef-  action  be  one  in  which  bail  conld  net 

pral ;  and  in  New  York  State  this  is  be  required.     Erisman  p.  Pidoock^  ^i 

now  the  uniform  rule.     N.   Y.   Ck)de  How.  Pr.  327. 

Civ.  Pro.,  I  812.  »  Not  neoesaary  if  the  bond  ia  af- 

R^  paragraph  7  on  p.  27  of  thia  knowledged. 

vo]mne.  26  File  within  the  period  allowdfor 

22  As  to  words  of  several  interest,  filing  petition.  Austin  v.  Gagan,  39 
see  T>.  27  of  this  volume.  Fed.  Rep.  626. 

23  This  clause  na  to  costs  is  essen-  27  Given  in  Dillon's  Rem.  of  C~  ta 
tial.  Sluldrick  r.  Cockcroft,  27  Fed.  the  approved  form  for  the  Eighth 
Rep.   579.  Circuit 

24  The  bond  need  not  be  conditioned  In  New  York  it  is  better,  if  »«* 
for  the  entering  of  special  bail,  if  the  essential  for  the  purpose  of  applyiif 
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and  liabilities^  and  exdusiye  of  property  by  law  exempt  from 
ezecatidn.     That  I  have  property  in  the  State  of  y  liable 

to  exeeution,  of  the  value  of  more  than  dollars. 

[Jvraf.]  [Signature.} 

FORM  No.  462. 

Hotice  of  removal  of  cavae^ 

UwrrED  States  of  America. 

CrBCUIT  COUBT  OF  THE  U17ITED  8TATB8. 

[Southern  District  of  New  York.] 
ITitle  of  ccmse.] 

Please  take  notice,  that  on  the  day  of  ,  19     , 

[by  order  of  the  Court  of  ,  of  which  the  Mrithin  is  a 

copy],  this  cause  was  duly  removed  from  the  Court  into  the 

United   States   Circuit   Court  for  the  District   of    [New 

York]. 

{Dale.']  [Signature  and  office  address  o/], 

Attorney  for 
lAddress'\y  To  , 

Attorney  for 

FORM  No.  468. 
Order  (ez  parte)  approving  bond  and  directing  removal. 

At  a  Special  Term*^   [etc.,  as  in  Form 
No.  94,  page  255  (above)}. 
[Title  of  State  court  and  cause.} 

The  defendant  Y.  Z.,  having,  within  the  time  allowed  by  law 
therefor,  duly  filed  a  petition  for  the  removal  of  this  cause  into 
the  Circuit  Court  of  the  United  States  for  the  district  of 

for  any  order  in  the  State  court,  to  258  seems  to  be  enoi^^b  without  any 

use  Form  255  on  page  480  of  this  vol-  formal  order  of  remoTal.     See  Kem 

ume,  V.  Huidekoper,  103  U.  S.  485;  Lund 

28  If  an  order  has  been  entered,  this  r.  Chicago,  etc.,  Ry.  Co.,  78  Fed.  Rep. 
notice  may  be  served  with  copy  order;  386;  La  Page  v.  Day,  74  id.  977  (hold- 
otherwise  as  a  separate  paper.  Neither  ing  that  no  order  is  necessary).  The 
the  statute  nor  the  practice  requires  better  opinion,  however,  is  that  if  the 
a  notice  to  be  served;  but  it  is  some-  removing  party  relies  on  an  ex  parte 
times  useful  to  preclude  excuse  for  approval,  without  giving  his  adver- 
furtber  proceedings.  Ashe  v.  Union  sary  any  opportunity  to  present  the 
Cent.  Life  Ins.  Co.,  115  Fed.  Rep.  234.  question  of  sufficiency  of  the  security, 

29  A  judge  of  the  court  can  ap-  the  State  court  ought  not  to  refuse 
prore  the  bond,  at  least  according  to  to  inquire  into  its  sufficiency  if  evi- 
the  New  York  practice;  where  N.  Y.  dence  of  insufficiency  is  offered.  Corn- 
Code  Civ.  Pro.,  §  812,  is  applicable  pare  Van  Allen  v,  Atchison,  C.  &  P. 
by  analogy.  R.  R.  Co..  3  Fed.  Rep.  545,  and  p.  770 

And  a  simple  approval  by  the  State      of  this  volume,  note  44. 
judge,  such  as  is  given  in  Form  No.  If  an  order  of  removal  is  sought. 
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,  and  having  also  duly  filed  a  bond,  with  good  and  saJM- 
oient  surety,  as  required  by  law  [and  the  pleadings  herein,  hei^ 
tofore  filed,  being  now  produced  and  read^],  Xow,  on  motion  of 
Z.  T.,  attorney  for  said  defendant  Y.  Z. : 

Obdered,  that  the  said  petition  is  hereby  accepted  and  the  said 
bond  and  surety  are  hereby  approved,  and  this  cause  is  herebj  re 
moved  into  the  Circuit  Court  of  the  United  States  for  the 
district  of  .** 

Enter:  [signature  of  pidge  by  initials  of  name  and  tUleJ] 

FORM  Ho.  464. 

Hotios  of  motioa  for  rtnoval  of  causo  from  State  to  Unitod  Statoi  oouta 

[Title  of  State  court  and  cause,'] 

Please  take  notice,  that  upon  the  petition  and  bond  [and  affi- 
davit of  Y.  Z.],  of  which  copies  are  herewith  served  upon  yon 
[and  the  originals  of  which  have  been  duly  filed  in  the  office  of 
the  clerk  of  county,]"  and  upon  the  summons,  appearance, 

and  pleadings  in  this  action,  the  undersigned  will  move  this  court, 
at  a  special  term  thereof,  [in  local  prejudice  cases,  substitute:  the 
Honorable  Judge  of  the  Circuit  Court  of  the  United  States  for  the 
district  of  ,  at  a  term]  to  be  held  at  , 

in  ,  on  the  day  of  ,  1 9.    ,  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  coimsel  can  be  heard, 

for  an  order  granting  the  defendants  petition  for  the  removal  of 
this  cause,  as  prayed,  and  for  such  other  or  further  order  as 
may  be  jujt 

[Date.]  [Signature  and  office  address  of]y 

Attorney  for  [moving  parly], 

[Address'] y  To  , 

Attorney  for  [adverse  party], 

a  court  order  should  be  taken ;  and  if  82  Notice  of  the  application  to  tbe 

de§ired  to  preclude  formal  objections  State  court  is  not  necessary,  altlioai;!) 

being   raised    in    the   Circuit   Court,  it  is  proper  and  customary.    In  local 

notice  of  application  should  be  given,  prejudice  cases,  the  application  miist 

aoThe  insertion  of  this  clause  en-  be  made  to  the  Circuit  Court  (Bon 

ables  the  petitioner  to  rely  on  allega-  ner  r.  Meikle,  77  Fed.  Rep.  4S5),  and 

tiona  in  the  pleadings,  to  supply  de-  while    notice    may    not  be  j1lIisdi^ 

fectfl  in  those  of  his  petition,  when  he  tional    (Reeves  c.   Coming,  51  Fcni. 

might  not  otherwise  be  allowed  to  do  Rep.  774),  it  is  better  and  safer  pre^ 

so   in    further   contest   in   the   State  tice  to  give  it.      Schwenk  v.  Straos. 

court.  59  Fed.  Rep.  209.     As  to  lenglth  of 

81  The  proceedings  had  in  a  cause  the   notice   upon   applicaticm  to  the 

are  not  vacated  by  its  removal.    Dun-  Cfrcuit    Court,    see    Carson  Lomber 

can  r.  Gegan,   101   U.  R.  810;   Cent.  Co.  r.  Holtjsclaw,  39  Fed.  Rep.  678. 

etc..   Banking  Co.   r.   Farmers'  Loan  asKot    proper    in    local    prejudi** 

ft  T.  Co.,  113  Fed.  Rep.  405;  Act  of  cases,  because  the  bond  and  pt^itioB 

Mar.  3,  1875,  |  4;  18  IT.  S.  SUt  at  L.  are  submitted  to  the  CSreuit  Otwri 
471.     But  see,  that  some  proceedings 
may  fall,  20  Fed.  Rep.  820. 
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FORM  No.  465. 
Another  Form,^by  order  to  show  cense  why  cause  should  not  be  remo¥ed.M 

[Name  of  StateJi  Court  [or  if  a  court  order'\y  At  a  Special  Term 

\_etc.j  as  in  Form  No.  94,  page  255  (above)]. 
\_Title  of  cause.'l 

On  the  annexed  petition  of  Y.  Z.,  verified  the  day  of 

,  19     ,  and  the  bond  of  Y.  Z.  and  M.  N.,  dated  tho 
day  of  ,  19     ,  and  on  ^naming  other  papers  re- 

lied on,  as  in  last  Form^y  and  on  motion  of  Z.  T.,  attorney  for  said 
[defendant]  Y.  Z. : 

Ordered,  that  the  [plaintiff  and  the  defendant  W.  X.]  show 
cause  at  a  Special  Term  of  this  court,  to  be  held  at  ,  in 

,  on  the  day  of  ,   19     ,  at  ,  in 

,  at  o'clock  in  the  noon,  or  as  soon  there- 

after as  counsel  can  be  heard,  why  the  prayer  of  said 
petition  should  not  be  granted;  and  in  the  mean- 
time, and  until  the  determination  of  this  application, 
all  proceedings  herein  in  this  court  are  hereby  stayed 
[and  the  time  of  the  defendant  to  answer  is  extended  until 
"].  Service  of  a  copy  of  this  order  on  the  attorneys  of 
all  the  parties,  other  than  said  Y.  Z.,  who  have  appeared  in  this 
action,  on  or  before  the  day  of  ,  shall  be  sufficient. 

Enter:  [sigruiture  of  judge  by  initials  of  name  and  title.'] 

FORM  No.  466. 

Order  (after  notice  or  order  to  show  canse)  removing  cense  to  United  States 

conrt. 

\^May  be  readily  adapted  from  Form  463.] 

FORM  No.  467. 
Order  of  removal  in  case  of  prejudice  or  local  inflnenoe. 

[Title  of  Circuit  Court j  and  of  cau^e,] 

The  defendant,  Y.  Z.,  having  within  the  time  allowed  by  law, 
filed  his  petition  [together  with  affidavits]  conforming  to  the  re- 
quirements of  law  for  the  removal  of  causes  because  of  prejudice 
and  local  influence,  and  having  also  filed  a  bond  with  good  and 
sufficient  surety,  as  required  by  law  [and  the  pleadings  herein 
being  now  produced  and  read]'® 

34  Not    proper    in    local    prejudice  so  See    paragraph    4,    p.    779    and 

caAe9.     See  notes  to  preceding  form.      paragraph  2,  p.  7S2. 

85  See  pp.  412  and  4S  of  this  vol- 
ume, as  to  stays  and  extensions. 
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Now,  on  motion  of  Z.  T.,  attorney  for  said  defendant,  Y.  Z.,  and 
it  appearing  to  this  court  that  from  prejudice  and  local  intiwpiift 
that  said  defendant  will  not  be  able  to  obtain  justice  in  the 
court  of  the  State  of  ,  where  said  suit  is  now  pending, 

or  in  any  other  State  court  to  which  the  said  defendant  may,  under 
the  law^  of  the  State,  have  a  right  to  remove  this  cause,  j^and  it 
also  appearing  that  due  notice  of  this  application  has  been  given 
to  ftaming  adverse  parties^^  it  is  hereby 

0&DK&£D,  said  petition  being  hereby  accepted,  and  said  bond 
and  surety  being  hereby  approved,  that  said  cause  be  and  the  same 
is  hereby  removed  from  the  court  of  the  State  of  , 

where  it  is  now  pending,  into  the  Circuit  Court  of  the  Unite  J 
States  for  tlie  District  of  ,  and  that  a  copy  of 

this  order  be  filed  in  the  said  court  of  the  county  of  , 

in  the  State  of  ,  and  that  a  transcript  of  the  record  of  said 

case  in  that  court  be  taken  and  filed  in  this  court. 

Enter :     [Signature.  ] 

FOBM  Ho.  468. 
Writ  of  onoT  to  xtTiew  lofiisal  by  tho  State  covt  to  lemofvAS 

United  States  of  America,  as.: 
The  President  of  the  United  States  of  America,  to  the  Justices 

of  the  Supreme  Court  of  the  State  of  Xew  York,  in  the 

Judicial  Department,  greeting: 
Because,  in  the  record  and  proceedings,  as  also  in  the  rendition 
of  the  judgment,  of  the  plea  which  is  in  the  said  Supreme  Court 
l)efore  you  or  some  of  you,  on  a  remittitur  from  the  Court  of 
Appeals  of  tlie  State  of  New  York,  being  the  highest  court  of  said 
State  in  which  a  decision  in  the  suit  could  be" had,  remitting  to 
you,  or  some  of  you,  the  final  decree  or  judgment  of  said  court  to 
be  enforced  in  the  suit  between  A.  B.,  plaintiff,  and  Y.  Z.,  defend- 
ant, whore  fa  right,  privilege,  and  immunity  was  specially  set  up 
and  claimed  by  the  said  Y.  Z.,  under  the  Constitution,  statutes, 
and  authority  of  the  United  States,  and  the  decision  was  against 
the  right,  privilege,  and  immunity  specially  set  up  and  claimetl 
under  such  constitution,  statute,  and  authority]  a  manifest  error 
hath  happonod,  to  the  groat  damage  of  the  said  Y.  Z.,  as  is  ?ail 
and  as  a])pcars  by  its  complaint:     We  being  willing  that  ?nch 

»7S^  Tinrnm-nph  «    p.  794.  by   the   Circuit   Court  eaimot  bf  al- 

S8  FYom  the  cn<^»  of  StpamHhip  Co.      lowed 

LiV^-f  ^I  ^^^  ^:^  ^'  ^^®^'  ^»^-      «*«o»  and  bond.     ^  ^ 

peal  or  writ  of  error  from  a  remand 
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error,  if  any  hath  been,  should  be  duly  corrected,  and  full  and 
speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do  c<xn- 
ixLBiid  you,  if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  proceedings 
aforesaid,  wiUi  all  things  concerning  the  same,  to  the  justices  of 
the  Supreme  Court  of  the  United  States,  at  the  Capitol,  in  the 
city  of  Washington,  together  with  this  writ,  so  that  you  have  the 
same  at  the  said  place  before  the  justices  aforesaid,  on  the  second 
Monday  of  October  next,  that  the  record  and  proceedings  afore- 
said being  inspected,  the  said  justices  of  the  Supreme  Court  may 
canse  further  to  be  done  therein  to  correct  that  error,  what  of 
right,  and  acrordinj  to  the  law  and  custom  of  the  United  States 
ought  to  be  done. 

Witness,  the  Honorable  ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  the  day  of  ,  in 

the  year  of  our  Lord  ,  and  of  Independence  of  the 

United  States,  the 
ISeai,']  [Signaiure.li 

Clerk  of  the  Circuit  Court  of  the  United 
States  for  the         District  of 
Allowed  by  — 

\_Signature  of  Chief  Judge  of  the  Court  of  Appeals  of  the 
Slaie  of  New  York  —  or  a  Justice  of  the  Supreme  Court. "] 

FORM  No.  469. 
Certiorari  to  remove  papers,  in  other  than  prejudice  or  local  influence  cases. 

The  President  of  the  United  States  of  America  to  the  [Judge  of 
the]  Court  of  [naming  it  in  fuW], 

Whereas,  it  hath  been  represented  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  that  a  certain  suit 

was  commenced  in  the  court  of  [name  of  State  court  in 

fuir\y  wherein  ,  a  citizen  of  the  State  of  ,  was 

plaintiff,  and  ,  a  citizen  of  the  State  of  ,  was 

defendant,  and  that  the  said  duly  filed  in  the  said  State 

court  his  petition  for  the  removal  of  said  cause  into  the  said 
Circuit  Court  of  the  United  States,  and  filed  with  said  petition 
the  [affidavit  and]  bond,  with  surety  required  by  the  laws  of  the 
United  States;  and  that  the  clerk  of  the  said  State  court  above- 
named  has  refused  to  the  said  petitioner  a  copy  of  the  record  [and 
other  papers,  if  any']  therein,  though  his  legal  fees  therefor  were 
tendered  by  the  said  petitioner; 

You,  therefore,  are  hereby  commanded  forthwith  to  certify,  or 
cause  to  be  certified,  to  the  said  Circuit  Court  of  the  United 
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States  for  the  District  of  ^  a  f all,  true,  and  oooi- 

plete  copy  of  the  record,  and  all  papers  and  proceedings  in  the 
said  cause,  plainly  and  distinctly,  and  in  as  full  and  ample  a 
manner  as  the  same  now  remain  before  you,  together  with  this 
writ,  so  that  the  said  Circuit  Court  may  be  able  to  proceed  thereon, 
and  do  what  shall  appear  to  them  of  ri^t  ought  to  be  done. 
Herein  fail  not 

Witness,  the  Honorable  ,  Chief  Justice  of  the  Supreme 

Court,  and  the  seal  of  the  said  Circuit  Court  hereto  affixed 
this  day  of  ,  19     . 

[SeaW]  [Signature  of]. 

Clerk  of  said  Circuit  Court 

FORM  Ho.  470. 
Certiorari  to  rtmoro  paport  in  case  of  prejadioe  or  local  inflaitfn, 

The  President  of  the  United  States  of  America  to  the  [Judge  of 
the]  Court  of  [naming  it  in  ftdl.] 

\\liereas,  it  hath  been  represented  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  that  a  certain 

suit  of  a  civil  nature  involving  in  controversy  an  amount  exceed- 
ing the  sum  of  $2,000,  exclusive  of  interest  and  costs,  was  eoin- 
nienced  in  the  [name  of  State  court  in  full]  for  the  purpose  of 
[give  nature  of  the  suit]  wherein  A.  B.,  a  citizen  of  the  State  of 
,  was  plaintiff,  and  Y.  Z.,  a  citizen  of  the  State  of  , 

was  defendant,  and  that  before  the  time  at  which  said  cause  was 
first  triable  at  law  said  Y.  Z.  duly  filed  in  the  Circuit  Court  for 
the  District  of  his  petition  for  the  removal  of 

said  cause  into  the  said  Circuit  Court  on  the  ground  of  prejudice 
or  local  influence,  and  duly  filed  with  said  petition  the  bond  widi 
surety  as  required  by  the  laws  of  the  United  States,  [and  it  ap 
pearin^  that  A.  B.  had  due  notice  of  the  application  for  removal! 
and  it  further  appearing  to  this  court  that  from  prejudice  and 
local  influence  in  favor  of  the  plaintiff  and  adverse  to  the  d<^ 
fendart  said  defendant  will  be  unable  to  obtain  justice  in 
paid  court  of  the  State  of  or  in  any  other  court 

of  the  said  State  to  which  by  the  laws  thereof  he  may  have  re- 
course. 

You,  therefore,  are  hereby  commanded  forthwith  to  certify, 
or  cause  to  be  certified,  to  the  said  Circuit  Court  of  the  United 
States  for  the  District  of  a  full,  true  and  com- 

plete copy  of  the  record,  and  all  papers  and  proceedings  in  Ae 
said  cause,  plainly  and  distinctly  and  in  as  full  and  ainnle  a 
manner  as  the  same  now  remains  before  yon,  together  with  this 
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writ,  80  that  the  said  Circuit  Court  may  be  able  to  proceed 
thereon,  and  do  what  shall  appear  to  them  of  right  ought  to  be 
done.    Herein  fail  not. 

Witness,  the  Honorable  ,  Chief  Justice  of  the  Supreme 

Court,  and  the  seal  of  the  said  Circuit  Court  hereto  sdfixed, 
this  day  of  ,  19     . 

ISignature  o/], 
[SeaZ.]  Clerk  of  said  Circuit  Court. 

FORM  No.  471. 

Petition  for  order  directing  marthal  to  take  property  from  the  poiietiioii  of 
officer  of  the  State  courts 

United  States  Circuit  Court,  District  of 

\_Title  of  cause,'} 

To  the  Circuit  Court  of  the  United  States  for  the 

cuit  and  District  of 

Your  petitioner  shows : 

T.   That  he  is  the  in  the  above  entitled  action, 

action  was  commenced  in  the  court  of  , 

State  of  [or  otherwise  specifying  the  court}. 


cir- 


That  said 
county, 


II.  That  under  the  laws  of  the  United  States  your  petitioner 


30  This  and  the  fonowing  two 
forms  are  from  Friedman  v,  Israel, 
26  Fed.  Rep.  801,  where  it  is  conceded 
that  the  Circuit  Court  has  no  power 
to  issue  an  injunction,  prohibition, 
or  process  for  contempt  to  stay  the 
State  court  from  proccNcding  with  the 
cause. 

But  the  court  say:  "  The  life  of  a 
judgment  lies  in  the  power  of  the 
court  to  execute  it,  and  it  is  essential 
to  competent  jurisdiction  that  the 
property  in  an  attachment  suit, 
whether  in  the  State  or  Federal 
courts,  should  be  in  the  legal  cus' 
tody  of  the  court,  otherwise  a  judg- 
ment affecting  the  res  in  the  case  . 
would  be  an  idle  formality.  ♦  ♦  ♦ 
The  power  of  the  Circuit  Court  to 
try  tne  case,  after  it  is  properly  re- 
moved, carries  with  it  the  authority 
to  issue  such  orders  as  are  necessary 
to  make  its  jurisdiction  effectual  for 
enforcing  the  supremacy  of  the  Con- 
stitution and  laws  of  the  United 
States." 

"True,  the  State  court  has  the 
power,  whatever  may  be  the  decision 


of  this  court,  physicaUy  to  go  on  now 
and  try  the  case;  but  its  judicial 
power  to  continue  its  possession  of 
the  rea,  through  the  hands  of  its 
sheriff,  is  at  an  end,  and  his  posses- 
sion is  not  the  possession  of  the  law." 
Friedman  v,  Israel   {above). 

See  also  Kern  v,  Huidekoper,  103 
U.  S.  485,  400,  where  it  was  held  that 
a  replevin  action,  wherein  the  sher- 
iff of  a  State  court  is  the  defendant, 
is  removable,  notwithstanding  the  ob- 
jection that  the  sheriff  being  in  pos- 
session of  the  property,  the  subject- 
matter  of  the  controversy,  the  Fed- 
eral court  is  without  legal  authority 
or  power,  by  writs,  process,  or  orders, 
to  wrest  its  possession  from  him. 
When  the  removal  is  accomplished, 
the  State  court  is  left  without  any 
case,  authority,  or  process  by  which 
it  can  retain  possession  of  the  res. 

And  the  further  prosecution  of  the 
action  in  the  State  Court  can  be  en- 
joined. Wagner  r.  Drake,  31  Fed. 
849;  Abeel  r.  Culberson,  56  id.  329; 
St.  Bernard  Min.  Co.  v.  Mad.  Trac- 
tion Co.,  130  id.  795. 
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was  and  is  entitled  to  remove  said  action  from  said  State  court 
to  the  Circuit  Court  of  the  United  States  for  the  circuit  and  dis- 
trict above  mentioned. 

III.  That  in  due  time  he  presented  to  said  State  court  a  proper 
petition  for  removal,  sustained  by  aflSdavit,  and  also  bond  with 
security,  conditioned  as  required  by  the  laws  of  the  United  States. 

IV.  That  the  said  State  court  refused  to  receive  said  bond,  and 
disallowed  the  petition  for  removal. 

V.  That  tliereupon  your  petitioner  obtained  from  the  clerk  of 
said  State  court  duly  certified  transcripts  of  the  record  of  said 
action,  and  has  filed  the  same  with  the  clerk  of  this  court,  and 
said  action  is  now  on  the  docket  of  this  court 

VI.  That  when  said  petition  for  removal  was  filed,  and  said 
bond  was  tendered  in  said  State  court,  the  jurisdiction  of  this 
court  attached,  and  the  jurisdiction  of  said  State  court^ceased. 

VII.  That  as  appears  from  the  transcript  so  as  aforesaid  filed 
in  this  court  in  said  action,  an  attachment  had  issued  to  the  sheriff 
of  county,  under  which  the  sheriff  of  said  county  [naming 
him]  attached  and  took  into  his  possession,  and  now  holds,  certain 
property,  as  shown  by  the  return  on  said  writ  of  attachment 

VIII.  That  by  effect  of  the  removal  of  said  action,  and  by 
operation  of  law,  the  property  so  attached  passed  from  the  juris- 
diction of  said  State  court  to  the  jurisdiction  of  this  court,  and 
that  the  marshal  of  this  district  of  should 
take  possession  of  and  hold  said  property,  so  as  aforesaid  attached, 
subject  to  the  further  order  of  this  court. 

Whekefobe,  your  petitioner  prays  for  an  order  directing  said 

marshal  to  take  possession  of  said  property  so  attached,  and  to 

hold  the  same,  subject  to  the  further  order  of  this  court,  and 

for  such  other  and  further  relief  in  the  premises  as  may  be  just. 

[Date,']  [Signatures.] 

[Signature  and  address  of], 

Attorney  for  petitioner. 

[Verification  as  in  Form  No.  457.] 
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FORM  No.  472. 

Order  directing  mamhiil  to  take  property  from  the  poaeeaaion  of  officer  of  the 

State  coart. 

United  States  Circuit  Courts  District  of 

[Title  of  catise."] 

The  marshal  of  said  District  of  is  hereby  author- 

ized and  directed  to  proceed  to  ,  and  to  demand  and  take 

possession  of  any  and  all  property  attached,  and  now  held  by 
the  sheriff  of  county,  under  a.  writ  of  attachment  issued 

in  above  entitled  action  by  the  ^naming  court  or  judge  that  issued 
warranf],  said  property  to  be  by  said  marshal  safely  held  until 
the  further  order  of  this  court. 

This  done  and  signed  in  open  court. 

[Date.'\  [Signature  of  judge.} 

FORM  No.  473. 

Order  denying  motion  to  remand  to  State  court,  and  to  vacate  order  directing 

marshal  to  take  property  from  poaaeaaion  of  officer  of  State  court. 

United  States  Circuit  Court,  District  of 

[Title  of  cau^se,'] 

This  cause  came  on  to  be  heard  on  the  motion  of  plaintiff  to 
remand  the  same  to  the  State  court,  and  to  rescind  the  order  herein 
issued  on  ,  19     ,  directing  the  marshal  to  demand  and 

take  into  his  possession  property  attached  in  this  case,  and  bring 
the  same  into  this  court,  and  was  argued  by  counsel ;  whereupon, 
and  upon  consideration  thereof,  it  is  ordered  that  the  motion  to 
remand  this  cause  to  the  State  court  be  an^l  the  same  is  hereby 
overruled,  and  that  the  motion  to  rescind  the  order  directing  the 
marshal  to  demand  and  take  into  his  possession  property  attached 
in  this  case,  and  bring  the  same  into  this  court,  be  also  overruled, 
and  that  said  order  be  maintained. 

[Signature  of  presiding  judge."] 

FORM  No.  474. 
Order  remanding  cauae. 

[Caption  and  title  and  recUaU  as  in  other  cases,  adding  state- 
ment of  ground  of  remand,  for  instance,  thus:]  and  it  appear- 
ing by  inspection  of  the  record  that  the  defendants  are  not  both 
citizens  of  another  State  than  the  plaintiff  and  that  said  Y.  Z.  is 
a  citizen  of  the  State  of  ;  [or  thus,  the  petition  for  the 

removal  of  this  case  from  the  State  court  of  ,  to  this 

court  failing  to  aver  that  the  parties  were  citizens  of  different 
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States  at  the  oommenoement  of  this  suit,  and  it  farther  appeaniig 
from  the  admission  of  said  parties  that  both  plaintiff  and  defend- 
ant were  citizens  of  at  the  time  said  suit  was  conunenoed 
the  court  is  of  opinion,  and  adjudges,  that  it  is  without  juriadie- 
tion.]  Now,  therefore,  it  is  ordkbed,  that  the  motion  to  remand 
be  and  the  same  is  hereby  granted,  ana  that  the  cause  be  and  the 
same  hereby  is  remanded  to  the  Court  Iname  in  full], 
and  that  the  plaintiff  have  and  recover  of  the  defendant  his  co$ts 
incurred  in  this  court,  and  have  execution  therefor. 


VL    LAND  GRANT  CA8K8. 

These  cases  are  regulated  by  section  3  of  the  Act  of  1875,  ts 
amended  by  the  Act  of  1887.  The  amendment  consists  simplr 
in  increasing  the  limit  to  $2,000>  exclusive  of  interesl,  as  well  a^ 
of  costs. 

These  cases  are  too  rare  to  justify  occupying  space  with  forms. 


VII.     CrVlL  RIGHTS  CASEa 
1.  Civil  righto  cases. 

Fosic. 
(475)  Petition  for  reinoTal  of  cause  against  person  denied  ciTil  rigbta,  from 
a  SUte  to  a  United  8totes  court. 

1.  Cwil  rights  cases.^  —  Prosecutions,  civil  or  criminal,  maj 
be  removed  before  trial**  by  a  defendant  who  is  denied  his  equal 
civil  rights,  and  prosecutions,  civil  or  criminal,  against  an  <^cer 
for  conduct**  under  the  Civil  Rights  Acts,  mav  be  removed  under 
U.  S.  R  S.,  §  641. 

*>  See  p.  783  of  this  volume,  paragraph  4. 

<i  See  p.  775  of  this  volume,  note ;  and  p.  820,  n.  48. 

The  existence  of  a  State  statute  excluding  citizens  of  African  descent  from 
a  grand  or  petit  jxiry,  held  not  to  furnish  ground  for  removal  under  }  Wl. 
wliere  the  highest  court  of  the  State  had  pronounced  the  statute  unconstitn- 
tional.  After  that  decision  it  could  not  properly  be  said  in  advance  of  a  trisl 
that  the  defendant  in  a  criminal  prosecution  was  denied  or  could  not  enforce 
in  the  judicial  tribunals  of  that  State  the  rights  secured  to  him  hj  any  !&▼ 
providing  for  the  equal  civil  rights  of  citizens  of  the  United  States,  or  oi 
all  persons  within  their  jurisdiction.     Bush  r.  Kentucky.  107  U.  8,  110.  116. 

The  remedy  of  removal  given  by  f  641  does  not  apply  to  all  cases  in  whicli 
equal  protection  of  the  laws  may  be  denied  to  a  defendant.  The  FourtfCTth 
Amendment  to  the  Federal  Cbnstitution  is  broader  thsn  U.  S.  R,  S.,  f  B4l. 
which  does  not  embrace  a  case  in  which  a  right  may  be  denied  by  fwHeial 
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FORM  No.  475. 

Petition  for  removal  of  cause  against  person  denied  dvil  rightSy  from  a  State 
to  a  United  States  conrt^ 

[Title  of  State  court  and  of  caiise.] 
To  the  court  [giving  name  in  ftdl]. 

The  petition  of  Y.  Z.  shows : 

I.  That  he  is  the  defendant  in  the  above  entitled  [here  state 
nature  and  condition  of  the  litigation  in  the  Slate  court."] 

II.  That  your  petitioner  is  a  citizen  of  the  United  States  and 
of  the  State  of  [state  grounds  of  removal,  for  instance, 

action  during  the  trial,  or  by  discrimination  against  him  in  the  sentence,  or  in 
the  mode  of  executing  the  sentence.  The  denial  or  inability  to  enforce  in  the 
judicial  tribunals  of  a  State  rights  secured  to  a  defendant  by  any  law  provid- 
ing for  the  equal  civil  rights  of  persons  citizens  of  the  United  States,  of  which 
(041  speaks,  is  primarily,  if  not  exclusively,  a  denial  of  such  rignts  or  an 
inability  to  enforce  them,  resulting  from  the  constitution  or  latca  of  the  State, 
rather  than  a  denial  first  made  manifest  at  the  trial  of  the  case,  in  other 
n'ordSy  the  statute  has  reference  to  a  legislative  denial  or  an  inability  result- 
ing from  it.    Virginia  v.  Rives,  100  U.  S.  313,  319. 

So  the  refusal  of  the  court  and  of  the  counsel  for  the  prosecution  to  allow 
a  modification  of  the  venire,  by  which  one  third  of  the  jury,  or  a  portion  ol 
it,  should  be  composed  of  persons  of  the  colored  race  (to  which  the  petitioner 
belonged),  held  an  insufficient  ground  for  removal.  A  mixed  jury  in  a  particu- 
lar case  is  not  essential  to  the  equal  protection  of  the  laws,  and  the  right  to 
it  is  not  given  by  any  law  of  Virginia  (where  the  question  arose),  or  l^  any 
Federal  statute.    Virginia  r.  Rives,  100  U.  S.  313,  322. 


^The  existence  of  a  State  statute 
that  by  its  reference  to  the  constitu- 
tional qualifications  of  voters  appar- 
ently restricted  the  selection  of  jurors 
to  white  male  citizens,  held  not  suffi- 
cient to  authorize  the  removal  of  an 
indictment  on  the  ground  that  Afri- 
can citizens  were  excluded  from  act- 
ing as  jurors,  it  appearing  that  since 
the  adoption  of  the  Fifteenth  Amend- 
ment to  the  Federal  Ck>nstitution, 
neither  the  l^slative,  executive,  nor 
judicial  authorities  of  the  State  had 
in  any  mode  recognized  as  an  exist- 
ing part  of  its  Constitution  that  pro- 
vi.sion  which  discriminated  against 
African  citizens  in  the  matter  of 
suffrage,  but  that  on  the  contrary, 
there  had  been  an  adjudication  oi 
the  highest  court  of  the  State,  to  the 
effect  that  the  State  Constitution  had 
been  modified  by  the  Fifteenth 
Amendment.  Held,  that  the  adoption 
52 


of  the  Fifteenth  Amendment  had  the 
effect  to  remove  from  the  State  Con- 
stitution, or  render  inoperative  the 
provision  that  restricted  the  right  of 
suffrage  to  the  white  race,  and 
thenceforward  the  statute  that  pre* 
scribed  the  qualifications  of  jurors 
was  itself  enlarged  in  its  operation, 
so  as  to  embrace  all  who  by  the  State 
Constitution,  as  modified  by  the  su- 
preme law  of  the  land,  were  qualified 
to  vote  at  a  general  election.  Neal  r. 
J>elaware,  103  U.  S.  370,  387. 

Allegations  in  the  pHetition  to  the 
effect  that  the  grand  jury  by  whicn 
the  petitioners  were  indicted,  as  well 
as  the  jury  summoned  to  try  them, 
were  composed  wholly  of  the  white 
race,  and  that  the  colored  race  (to 
which  the  petitioner  belonged)  had 
never  been  allowed  to  serve  as  jurors 
in  the  county  in  any  case  in  which  a 
colored  man  was  interested,  held  in- 
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thus]  of  African  race  and  descent,  and  black  in  color;  that  by 
virtue  of  the  laws  of  t^aid  State  of  ,  no  colored  man  is 

eligible  to  be  a  member  of  the  grand  jury,  or  to  serve  on  a  petit 
jury  in  the  State;**  that  white  men  are  so  eligible,  and  that  by 
reason  of  your  petitioner  being  a  colored  man,  and  having  been  a 
slave,  he  has  reason  to  believe,  and  does  believe,  that  he  cannot 
have  the  full  and  equal  benefit  of  all  laws  and  proceedings  in 
said  State  of  ,  for  the  security  of  his  person,  as  is  enjoyed 

by  white  citizens ;  that  he  has  less  chance  of  enforcing  in  the  courts 
of  the  State  his  rights  on  the  prosecution,  as  a  citizen  of  the 
United  States;  that  the  probabilities  of  a  denial  of  them  to  him 
as  such  citizen  on  any  trial  that  may  take  place  on  the  indictment 
in  the  courts  of  the  State  are  much  more  enhanced  than  if  he  were 
a  white  man  ;** 

Wherefore,  your  petitioner  prays  that  the  said  [indictment] 
and  its  prosecution  be  removed  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  for  trial  in  the 

next  ensuing  term  of  said  court**  [if  the  defendant  is  in  actual 


sufficient  to  iihow  ground  for  removal. 
The  faotB  iiii^lit  have  l>een  as  stated, 
and  yet  lioth  f?rand  and  petit  jury 
ninv  have  lieon  impartially  ielectei 
VirVinin  r.  Rives.  100  U.  8.  313,  322; 
<;ihM>n  r.  MUn.,  162  id,  565,  584. 

A  denial  of  the  rights  permitting 
removal  is  primarily,  if  not  exdu- 
««ivi>ly,  a  denial  of  such  rights,  or 
inability  to  enforce  them,  resulting 
from  the  constitution  or  laws  of  the 
State,  rather  than  a  denial  first  made 
manifest  at  and  during  the  trial  oi 
the  ra«e.  Murray  v.  Louisiana,  IW 
r.  S.  101,  100.  A  party  denied  such 
civil  ripfhts  at  or  during  trial  may 
hrinp  the  ca^e  to  the  U.  S.  Supreme 
f'ourt  hv  writ  of  error,  (iibson  v, 
Mi««!»..   102  V.  S.  56,5. 

43  Wliere  a  subordinate  officer  of 
the  State,  in  violation  of  State  law, 
unHertakes  to  deprive  an  accused 
party  of  a  ripht  which  the  statute 
laws  aocords  to  him,  the  accused 
party  is  not  denied  or  unable  to  en- 
force his  riffhts  in  the  jufiirial  tribu- 
unit  of  the  i^tate  within  the  meaning 
of  the  statute,  and  hence  is  not  enti- 
tleil  to  romoval  on  that  ground. 
Viririnia  r.  Rives,  100  l^.  S.  313,  321 
(where  it  was  alleged  that  the  officer 
intrust od  with  the  selection  of  per- 
sons for  the  jury,  confined  his  selec- 
tion to  white  persons,  and  refused  to 
select  any  person  of  the  colored  race) . 


See  also  Oibson  v.  Miss.,   ISS  U.  8. 
565;    Murray   v.   LouiaiaiiA,    163   i^. 
101. 

M  Right  of  removal  austained  ca 
substantiaUy  theie  alle^gatioos  in  a 
criminal  case,  in  Strauder  r.  West 
Virginia,  100  U.  S.  303,  310,  which 
also  sustained  the  constitntioittlitT  of 
the  statute,  holding  that  a  right  or 
immunity,  whether  created  by  the 
Federal  Constitution,  or  only  guar- 
anteed by  it,  even  without  any  ex 
press  delegation  of  power  may  he 
protected  by  Congress,  and  that' con- 
sequently the  provisions  of  f  641  for 
the  removal  from  a  State  into  a 
Federal  court  of  the  case  of  one  who* 
rights  as  guaranteed  br  the  Four- 
teenth Amendment  and  U.  K  R  S., 
I  1977.  are  denied  by  the  State  court. 
are  constitutional. 

Exclusion  of  negroes  from  grand 
juries  held  contrary  to  the  Four- 
teenth Amendment.  Rogera  r.  AU.« 
192  V.  S.  226. 

« I'pon  the  filing  in  the  State 
court  before  trial,  of  a  duly  verifieJ 
petition  that  exhibita  sufficieot 
ground  for  the  removal  of  a  prosecu- 
tion, the  cause  is  thus  in  legal  effeft 
removed,  and  all  subsequent  proeeed- 
ings  in  the  State  court  are  coram  no* 
judicc,  and  absolutely  void.  Virginia 
V.  Rives,  100  U.  S.  313.  316;  Virguiia 
r.  Paul,  148  id.  107.  116. 
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custody  on  process  issued  by  the  State  court,  may  add,  and  that 
a  writ  of  habeas  corpus  cum  causa  Issue].** 

[Date,  signature,  and  address,  etc.,  as  on  p.  799.] 
^Verification  as  in  Form  No.  457.] 

VIII.    U.  S.  OFFICERS,  AND  REVENUE  CASES. 

1.  Revenue  laws.  (477)  Certificate  of  counsel  to  ac- 

2.  The  practice.  company    petition    for    re- 
FoBMS.  moval  of  suit  or   prosecu- 

(476)  Petition     to     remove     cause  tion    against    officer,  from 

from   State  to  United  SUtes  SUte     to     United     SUtes 

court,     in    action    against  court, 

officer  acting  under  revenue 
law. 

1.  Revenue  laws.'\  —  Civil  and  criminal  prosecutions  against 
revenue  officers  and  their  subordinates,  and  those  claiming  rights 
or  holding  title  under  the  Revenue  Laws,  are  removable  before 
trial  in  the  cases  provided  for  by  §  643  of  the  Revised  Statutes.*^ 

Postal  officers  are  provided  for  by  §  3991  of  the  same  statutes. 

2.  The  practice.']  —  In  the  cases  of  this  class  the  application  is 
not  made  to  the  State  court,  but  directly  to  the  United  States 
court.  The  petition  is  to  be  presented  with  the  certificate  of 
counsel  to  the  Circuit  Court,  if  in  session,  but  if  not,  to  be  filed 
with  the  derL 

40  According  to  provision  in  U.  S.R.  S.,  f  642. 
47  Vcnable  c.  Richards,  106  U.  8.  636. 
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FORM  No.  476. 
Petition  to  xtmowt  canto  from  State  to  United  Statea  conrt»  in  actiom 
officer  acting  nnder  Serenne  Law.tf 

United  States  of  Amebica, 
District  of  ,  Circuit 


In  the  Matter  of  the  Application  of 
C.    D.    for  the   removal   from   the 
Court  of  County, 

State  of  ,   to  the  Circuit 

Court  of  the  United  States  for  the 
District  of  ,  of  the  suit  now 

pending  between  A.  B.  and  said  C. 
D. 


To  the  Circuit  Court  of  the  United  States  for  the 
District  of 

Your  petitioner  [name  of  petitioner]y  shows: 

I.  That  by  service  of  [state  whether  by  summons,  petition  or 


day  of 


19 


an  action  was  com- 


capias']  on  the 

menced  in  the  court  [giving  title  in  fvlll    by    [naming 

plaintiff  or  plaintiffslj  the  object  of  which  action  was  [specifying 
it,  as  for  instance,  thus:  to  recover  from  your  petitioner  certain 
sums  which  it  is  alleged  that  he  as  a  deputy  collector  of  internal 
revenue  illegally  exacted  and  collecteil  as  taxes  upon  snuff  man- 
ufactured by  the  plaintiffs],  which  action  has  never  been  tried  and 
is  still  pending  against  your  petitioner  in  said  court 

II.  That  such  tax  was  exacted  and  collected  in  accordance  with 
the  rate  established  by  law. 


48  U.  S.  R.  S.,  I  643  —  providing 
for  removal  of  suit,  etc.,  against 
•*any  officer  appointed  under  or  act- 
ing by  authority  of  any  revenue  law, 
or  any  person  acting  under  or  by 
authority  of  such  officer " —  applies 
to  marshals  of  the  L'nited  btates, 
their  deputies  and  assistants,  when 
engajyed  in  enforcing  a  revenue  law 
of  the  United  States.  Though  such 
a  mnri«Iial  or  deputy  marshal  is  not 
an  officer  appointed  under  a  revenue 
law,  yet  when  engaged  officially  in 
lawful  attempts  to  enforce  a  revenue 
law  by  the  arrest  of  persons  accused 
of  offenses  against  it,  he  is  an  officer 
acting  under  the  authority  of  that 
law.  Davis  v.  South  Carolina,  10/ 
U.  S.  597,  600;  Com.  of  Va.  v.  De 
Hart,  119  Fed.  Rep.  626. 


An  action  by  a  carrier  against  a 
collector  of  customs  for  money  re- 
ceived as  carrier  charges  from  the 
consignee,  to  whom  it  was  alleged 
that  the  collector's  deputy  had  de* 
livered  dutiable  goods,  without  giving 
the  carrier  the  notice  required  by 
law,  held  removable,  notwithstanding 
the  objection  that  it  was  not  the 
official  duty  of  the  collector  to  collect 
the  carriei^s  money.  The  act  allesed 
was,  if  done  by  the  collector's  deputy, 
done  by  him  under  color  of  office. 
Railpoad  Company  r.  McClung,  119 
U.  S.  454. 

The  right  to  removal  is  not  taken 
away  because  the  officer  says  in  his 
defense  that  the  act  charged  was  not 
in  fact  done.  The  thing  to  be  triwi 
is  whether  it  was  done.    Id. 
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III.  That  at  the  time  v^en  such  tax  was  exacted  and  col- 
lected, your  petitioner  was  [and  still  is]  an  officer  of  the  United 
States,  to  wit,  a  deputy  collector  of  internal  revenue,  and  such 
tax  was  exacted  and  collected  by  him  under  the  authority  of  the 
Internal  Revenue  Laws  of  the  United  States,  and  by  right  of  his 
office,  to  wit,  as  deputy  collector  of  internal  revenue. 

Whebefoee,  your  petitioner  prays  that  said  cause  may  be  re- 
moved from  said  [name  of  State  courts  to  the  Circuit  Court  of  the 
('nited  States  for  the  District  of  ,  for  trial,  and 

that  a  certiorari  issue  [or,  if  the  proceeding  was  commenced  by 
capias,  or  by  any  similar  form  of  proceeding  by  which  a  personal 
arrest  is  ordered,  that  a  writ  of  habeas  corpus  cum  causa  issue*®] 
pursuant  to  the  laws  of  the  United  States. 

[Date,  signature  and  address,  etc.,  as  on  p.  456.] 
[Verification  as  in  Form  No.  457.] 

FORM  No.  477. 
Certificate  of  counsel  to  accompany  petition  for  removal  of  suit  or  prosecntion 
against  officer,  from  State  to  (Jnited  States  court 
United  States  of  America, 
District  of  ,  Circuit. 


In  the  Matter  of  the  Petition  of  Y. 
Z.  for  the  removdl  of  a  suit  by  A. 
B.  against  Y.  Z.,  from  the 
Court  of  to  the  F.  S.  Circuit 

Court  for  the  above  District. 

I  hereby  certify  that  I  am  an  attorney  [and  counselor]  at  law 
of  [the  Supreme  Court  of  the  State  of  ]  ;  that  I  am 

counsel  herein  for  the  above-named  petitioner,  Y.  Z.,  and,  as  such 
counsel,  have  examined  the  proceedings  against  him  mentioned 
in  his  petition  hereto  annexed,  and  carefully  inquired  into  all 
the  matters  set  forth  therein,  and  I  believe  all  the  matters  therein 
set  forth  to  be  true. 

[Date."]  [Signature  and  office  address  of],  , 

Counsel  for  Petitioner. 

-« Under  U.  8.  R.  S.,  f  643  —  pro-  corpus   cum   cauaa    issued   upon   the 

▼idinf?   for  the   removal   of   suits  or  petition,  operates  to  vest  completely 

criminal  prosecutions  against  officers,  the  jurisdiction  of  the  Federal  court 

etc.,   appointed   or   acting   under  the  over   his   person  and  the   indictment 

revenue  laws  —  taking  of  a  prisoner  against  him,  so  that  the  right  to  pro- 

into  custody  under  the  writ  of  habeM  ceed  upon  the  bail  bond  given  in  tne 
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ARTICLE    IV. 

EirjoiNiiro  PBOBSouTioir. 

1.  Action  in  equi^  lor  injunction.  4.  — answer  or  plea. 

2.  Limited   liability   of   ahip-owners.      6.  — oontiauing  State  court  aetioB. 
li,  — injunction. 

1.  Action  in  equity  for  injunction.'] — A  court  of  equity  may 
entertain  a  suit  to  enjoin  the  prosecution  of  an  action  at  law,* 
whether  in  another  court  or  upon  the  law  side  of  the  same  court;  ^ 
even  to  enjoin  the  prosecution  of  an  equity  suit,  which  is  beisg 
elsewhere  litigated  in  a  court  or  with  parties  rendering  it  im- 
practicable for  the  resisting  defendant  to  obtain  full  justice." 

In  neither  classes  of  cases  is  relief  thus  afforded,  except  on  die 
ground  that  full  and  complete  justice  cannot  be  obtained  in  the 
original  action,"  or  that  by  reason  of  a  multiplicity  of  sudi 
actions  unreasonable  and  expensive  litigation  is  prosecuted ; "  but 
the  United  States  courts  cannot  enjoin  proceedings  in  the  State 
courts,"  unless  it  be  done  either  in  aid  of  an  assignee  in  bank- 
ruptcy*® or  under  the  carriers'  limited  liability  act,^  or  where  a 
receiver  appointed  in  the  United  States  court  is  sued,  and  the  in- 
state court  is  transferred  with  the  is  an  incident,  and  follows  tbe  pria- 
cauHe,  and  there  is  thereafter  no  cijMil  case.  Davis  «.  Sonth  Garolins, 
breach  of  the  bond  in  not  appearinf?  107  U.  S.  597,  601;  State  9.  Adier, 
in  the  State  court.    The  recognizance      67  Ark.  477. 


BO  See  the  principle  well  stated  in  High,-  on  Injunctions,  4th  ed.,  §  45,  pw  tt; 
Northern,  etc..  Uosiery  Co.  v.  Arnold,  143  N.  Y.  265. 

61  Ely  V,  Elliott,  16  Chicago  L.  N.  66,  14  Rep.  513. 

02  Mann  r.  Flower.  26  Minn.  479;  Pond  r.  Harwood.  139  U.  6.  107;  Oolct. 
Cunningham,  133  id.  107;  Erie  R.  R.  Co.  v.  Ramsey,  45  N.  Y.  637;  Trsris  •. 
Alyers,  G7  N.  Y.  542;  Moffett  V,  Tuthill,  4  Hun,  75.  Compare,  for  cases  where 
such  relief  was  denied.  Farmers  Loan  &  Trust  Co.  v.  MdSenry,  9  Ahb.  N.  C 
235 :  Boekman  r.  Fletcher.  48  Mich.  156,  12  N.  W.  Rep.  37. 

M  Grant  r.  Moore,  88  N.  C.  77;  Drexel  r.  Bemey.  16  Fed.  Rep.  622;  Bost- 
wick  V,  Covcll,  24  id,  402;  Sweeny  t?.  WiUiams,  36  N.  J.  Eq.  627;  Ey  r. 
Crane,  37  id,  157. 

M  Eldridge  r.  Hill,  2  Johns.  Ch.  281;  Notthem,  etc..  Hosiery  Co.  i?.  Arnold, 
143  N.  Y.  2G5;  Woods  v.  Monroe,  17  Mich.  238;  Guess  v.  Stone  Mount,  etc 
R.  R.,  67  Ga.  216. 

MU.  8.  R.  S.,  I  720;  U.  S.  v,  Parkhurst,  Davis,  Merc.  Co.,  176  U.  8.  31T; 
Dial  r.  Reynolds,  06  U.  S.  340;  Haines  9.  Carpenter,  91  id.  254;  Chapii  ff. 
James,  11  R.  I.  86. 

66  Sargent  r.  Helton,  115  U.  S.  348;  White  V.  Sehloerb,  178  id.  542. 

67  Pages  823,  824,  of  this  volume. 
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junction  is  necessary  on  that  account,'^  or  where  the  State  court 
proceedings  are  not  independent  suits  there,  but  brought  to  de- 
feat the  results  of  suits  in  the  Federal  courts,*"*  or  where  Federal 
jurisdiction  has  already  attached  by  reason  of  proceedings  for 
removal** 

An  action  brought  to  enjoin  adverse  litigation  does  not  how- 
ever, save,  perhaps,  in  very  exceptional  cases,  turn  on  any  ques- 
tion of  jurisdiction,  nor  oust  the  jurisdiction  of  the  court,  pro- 
ceedings in  which  are  enjoined,  but  usually  rests  upon  a  recog- 
nition of  that  jurisdiction,  and  the  injunction  is  not  directed  to 
the  cwurt  or  judge,  but  only  to  the  party. 

2.  Limited  liability  of  ship-ovmers.^^^ — An  owner'^  of  a  ves- 
sel® engaged  in  inter-State  or  foreign  commerce^  claims  on  whom 
are  made  or  apprehended*  by  reason  6f  alleged  liability  as 
■  >  ■  ■ 

5S  Act  of  March  3»  1887,  S  3,  as  amended  by  Act  of  Aug.  13,  1888. 

MDeitzsch  tr.  Huidekoper,  103  U.  S.  494;  French  v.  Hay,  22  Wall.  250; 
Riverdale  Mfg.  Co.  t?.  Mfg.  Co.,  198  U.  S.  188. 

00  See  p.  790,  paragraph  9. 

<i  For  the  history  of  the  maritime  law  and  the  statutes  on  this  subject,  see 
The  Barnstable,  181  U.  S.  468,  22  Alb.  L.  J.  165,  186,  17  id.  286. 

As  to  charterers,  see  U.  S.  R.  S.,  f  4286. 

C2As  to  who  is  such  owner  or  charterer,  see  Rice  r.  Ontario  S.  S.  Co.,  56 
Barb.  384.  A  charterer  is  not  protected  unless  he  charters,  mans,  victuals, 
and  navigates  the  vessel  at  his  own  expense. 

Carrier,  who  is  neither  owner  nor  charterer,  not  protected.  Hill  Mfg.  Co. 
r.  Boston,  etc.,  R.  R.  Co.,  104  Mass.  127.    Compare  109  U.  S.  578. 

Carrier  by  a  through  land  and  water  route  is  protected  as  to  vessels  owned 
by  him.    Headrick  r.  Virginia,  etc.,  R.  R.  Co.,  48  Geo.  545. 

0S  Including  foreign  vessels.  The  Chattahoochee,  173  U.  S.  540;  National 
Steam  Nav.  Co.  r.  ^er,  118  U.  S.  507;  In  re  Leonard,  14  Fed.  Rep.  53. 

"The  Scotland,"  105  U.  S.  24  (except  when  collision  occurs  between  two 
vessels  of  the  same  foreign  nation,  or,  perhaps,  of  two  foreign  nations  having 
the  same  maritime  law). 

64  This  applies  to  and  includes  all  sea-going  vessels,  and,  as  well,  all  vessels 
used  on  lakes  or  rivers,  or  inland  navigation;  and  the  term  vessels  includes 
canal-boats,  barges,  and  lighters.  Re  The  Annie  Faxon,  66  Fed.  Rep.  575; 
The  Columbia,  73  id.  226.  Fishing  vessels  are  included.  •  Whitcomb  r.  Emer- 
son, 50  id.  129;  also,  scows.    Re  Eastern  Dredging  Co.,  138  id.  943. 

The  constitutionality  of  the  law  was  sustained,  in  respect  to  vessels  plying 
oo  navigable  rivers,  above  tide  water,  by  virtue  of  the  maritime  jurisdiction 
of  the  IJnited  States.  In  re  Gamett,  141  U.  S.  12  (the  court  confining  its 
attention  carefully  to  the  particular  circumstances  of  the  case,  and  refraining 
from  obiter  discussion). 

It  would  seem  necessary  to  invoke  the  power  of  the  Congress  over  inter- 
state commerce,  if  the  constitutionality  of  the  act  be  sustained  in  its  applica- 
tion to  waters  exclusively  within  the  boundaries  of  a  single  state,  but  utilized 
with  railroad  connections  for  continuous  carriage.  See  The  Katie,  40  Fed. 
Rep.  480. 

'»•»  The  owner  may  file  his  libel  for  the  purpose  without  waiting  till  he  is 
rjed.    The  Alpena,  S  Fed.  Rep.  280. 
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owner,*^  **  for  any  embezzlement,  loss,  or  destruction  by  any  per- 
pon,  of  any  property,  goods,  or  merchandise  shipped  or  put  on 
board  of  such  vessel,  or  for  any  loss,  damage,  or  injury  by  col- 
lision, or  for  any  act,  matter,  or  thing,  loss,  damage,  or  forfeiture 
done,  occasioned,  or  incurred  vrithout  the  privity  or  knowledge  of 
fiiich  owner  or  owners,"  ^  may  commence  an  action*  in  the  FniteJ 
States  District  Court,  in  order  to  determine  the  question  whether 
the  ship  or  its  owners  are  liable  at  all,^  and,  if  liable,  whether 
the  owners  are  entitled  to  a  limitation  of  liability  under  the 
statute  known  as  the  Act  of  1851.^ 

3.  —  injunction,'\  —  The  District  Court  has  power  to  issue  an 
injunction  against  those  who  are  prosecuting  an  action  in  a  State 
court  to  recover  against  a  ship-owner  who  has  brought  the  proper 
action  in  the  United  States  District  Court  for  a  limitation  of 
liability." 

<WAfl  to  remedy  by  action  against  master,  officers,  and  seamen,  notwitli- 
Islanding  thev  may  be  part  owners,  see  U.  S.  R.  S.,  f  4287;  Craig  r.  Coat 
ins.  Co.,  141* U.  S.  640;  Liverpool  8.S.  Co.  r.  Phoenix  Ins.  Co.,  129  id.  397,  440. 

er  U.  S.  R.  S.,  If  4283,  4284.  See,  also,  Act  of  June  26,  1884,  chap.  ISl. 
I  18,  and  Act  of  Feb.  13,  1893,  chap.  105. 

As  to  what  losses  are  included,  see  22  Alb.  L.  J.  188. 

fn  re  Petition  of  Vessel  Owners'  Towing  Co.,  26  Fed.  Rep.  169  (tow-boat 
Jninrin;;  abutment  of  bridge). 

Nntional  Steam  Navig.  Co.  v.  Dyer,  118  U.  S.  507  (collision  on  high  seas); 
The  DuiiioiK,  177  U.  8.  240  (collision  causing  death). 

In  re  Old  Domin.  S.S.  Co.,  115  Fed.  Rep.  845;  In  re  LouisWlle,  etc.  Packet 
Co.,  95  id.  996;  Eeadrick  r.  Virginia,  etc.,  R.  R.  Co.,  48  Geo.  545  (fire). 

Knowlton  17.  Providence,  etc.,  S.S.  Co.,  53  N.  Y.  76  (cargo  burned  after 
arrival  in  port). 

In  re  Goodrich  Transp.  Co.,  26  Fed.  Rep.  713  (covers  damage  done  by  veasei 
to  buildings  on  shore  —  setting  them  on  fire). 

The  Dumois,  177  U.  S.  240;  The  Amsterdam,  23  F^.  Rep.  112  (claims  for 
damages  for  personal  injuries  arising  out  of  the  stranding  of  a  vassel,  within 
the  provisions  of  the  act).  Same  point.  In  re  City  of  Columbus,  22  Fed. 
Rep.  4(J0. 

In  re  La  Burgoyne^  117  Fed.  Rep.  261 ;  The  Alpena,  8  id.  280  (owner's  lia- 
bility can  only  be  limited  as  to  such  loss  or  damage  as  occurs  on  the  last 
voyage  preceding  the  filing  of  the  petition,  or  on  the  voyage  on  which  the 
veHsel  is  lost). 

Norwich  Co.  r.  Wright,  13  Wall.  1Q4  (collisions  as  well  as  injuries  to  cu^). 

<'H  Leave  is  not  necessary.    Thomassen  r.  Whitwell,  9  Ben.  458. 

<^  As  to  exemption  from  loss  by  fire,  see  U.  8.  R.  8.,  fi  4282. 

70  Providence  &  N.  Y.  8.8.  Co.  tJ.  Hill  Mfg.  Co.,  109  U.  8.  678,  595;  The 
Benefactor,  103  id.  239. 

71  In  re  Long  Island,  etc..  Trans.  Co.,  5  Fed.  Rep.  629  (The  SeawahaakaU 
One  of  the  points  made  by  the  claimants  was  that  the  District  Court  had  no 
power  to  issue  the  restraining  order  in  view  of  Revised  Statutes.  |  720 1  **Tlif 
writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United  States  to 
stay  proceedings  in  any  court  of  a  State,  eaeepi  where  eveh  injunctixm  way  ^ 
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4.  —  answer  or  plea.'\  —  If  the  owner  of  the  vessel  takes  the 
proper  steps,  by  transfer  of  his  interest  in  ship  and  freight,  or  by 
paying  into  court  its  value,  or  securing  the  same  by  stipulation, 
and  placing  it  under  the  control  of  the  court  for  the  benefit  of  the 
claimants,  he  may,  by  plea  or  suggestion  in  the  State  court,  set 
up  these  proceedings  in  abatement  of  the  State  court  suit;  and 
any  further  proceeding  in  the  latter  will  thereafter  be  ferroneous 
and  ground  of  reversal  on  error  to  the  Supreme  Court  of  the 
United  States." 

When  the  plea  or  suggestion  in  the  State  court  only  shows  that 
proceedings  for  limited  liability  are  pending  and  undetermined 
in  the  District  Court,  probably  a  stay  of  proceedings  is  all  that 
the  defendants  could  require ;  but  when  they  set  up  and  produce 
the  final  decree  of  that  court,  forever  debarring  the  plaintiff  from 
prosecuting  any  claim  for  damages,  they  are  entitled  either  to  a 
verdict  and  judgment  in  their  favor,  or  to  a  dismissal  of  the  pro- 
ceedings.''' 

5.  —  continuing  State  court  action,"]  —  The  action  in  the  State 
court  may  be  allowed  to  continue  if  design,  neglect,  or  privity,  or 
knowledge,  is  alleged  in  such  manner  as  to  show  a  case  within  the 
exceptions  of  the  statute.^*    But  plaintiff  proceeds  at  the  risk  of 

authorised  hy  any  law  relating  to  proceedings  in  bankruptcy,**  This  quota- 
tion, so  far  as  it  depended  on  the  original  statute  of  1793,  was  settled  in  fayor 
of  the  right  to  restrain  in  the  case  of  Matter  of  Providence,  etc.,  Steamship 
Co..  0  Ben.  131.  But  how  far  the  introduction  of  the  exception  as  to  bank- 
ruptcy, in  I  720,  has  affected  this  power  has  never  come  before  the  court. 
.Fudge  Choate  held  that,  notwithstanding  this  change,  the  District  Court  still 
has  power  to  restrain  the  proceedings  in  the  State  court,  because  such  power 
in  to  be  implied  from  the  words  in  f  4285 :  "  After  such  transfer  all  claims  and 
proceedings  against  tho  owner  shall  cease."  And  he  further  thought  that  the 
restraining  order  should  proceed  from  the  court  in  which  was  vest^  the  exclu- 
sive jurisdiction,  denying  motion  to  vacate  restraining  order. 

Th«  Amsterdam,  23  Fed.  Rep.  112.  Claimants  moved  to  dissolve  the  in- 
junction on  the  ground  that  there  was  no  authority  for  it.  Denied.  Rule  54 
expressly  provides  for  it.    City  of  Columbus,  22  Fed.  Rep.  460. 

See,  also,  The  Tolchester,  42  Fed.  Rep.  180;  The  City  of  Norwalk,  55  id,  98; 
In  re  Whitelaw,  71  ul.  733. 

T3  Providence  &  New  York  Steamship  Co.  v.  Hill  Manufacturing  Co.,  109 
U.  S.  578,  600. 

TS  Jd,,  601.  Here  the  amended  answer  to  the  action  in  the  State  court  in 
l^faaaachusetts  set  up  a  final  decree  of  the  United  States  District  Court  for  the 
southern  district  of  New  York,  by  which  it  was  decreed  that  the  plaintiff 
herein  be  forever  debarred,  etc.  Notwithstanding  this  the  court  allowed  the 
trial  to  proceed.    Judgment  reversed  for  this  and  other  reasons. 

74  Checkley  c.  Prov.,  etc.,  8.  S.  Co.,  60  How.  Pr.  510.  As  to  those  exceptions, 
fee  Providence,  etc.,  Co.  v.  The  Hill  Mfg.  Co.,  109  U.  S.  578;  Caldwell  v.  New 
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wholly  failing  in  the  action  if  he  should  fail  to  bring  his  esse 
within  one  of  the  exceptions.^ 

Jersey  Steamboat  Co.,  47  N.  Y.  282 ;  Swarthoat  t.  New  Jenej  Steuabott  Col 
48  N.  Y.  209;  Curran  v.  Cheeseman,  1  Cine.  (Ohio)  52;  Chisholm  v.  Nortlun 
Trana.  Co,,  61  Barb.  (N.  Y.)  363;  Orey  v.  Mobile  Trade  Co.,  55  AU.  3ST. 
Haeffi  v.  Providence,  etc.  Steamship  Co.,  64  How.  Pr.  (N.  Y.)  145;  Tbe  B» 
pablle,  61,  Fed.  Rep.  100;  The  Annie  Faxon,  75  id.  312;  In  re  Psdfie  Hiil 
Steamship  Co.,  130  id,  76.  As  to  holding  the  owners  bound  by  knowledge  cf 
ofltoera  and  serraats,  see  Hill  Mfg.  Co.  o.  Proridenoe,  etc..  Steamship  Co.,  il) 
Mass.  406,  reVd  in  109  U.  8.  678;  Lord  v.  Goodall,  etc.  Steamship  Co^  4 
Sawyer,  292. 

As  to  when  knowledge  is  chargeable  to  a  corporation,  see  Craig  t.  Cost  Ibs. 
Co.,  141  U.  S.  638;  Parsons  r.  Emp.  Transp.  Go.,  Ill  Fed.  Rep.  208;  Weiaskair 
r.  Kimball  Steamship  Co.,  128  id.  397. 

76  Checkley  v.  Prov.,  etc.,  6.  S.  Co.  (o6ooe).  Denying  motion  for  stay  pesd- 
ing  proceedings  in  Difttrict  Court,  without  prejudice  U»  a  renewal  thereof,  if 
the  plaintiff  should  fail  to  sustain  the  complaint  upon  one  or  more  of  the  ex- 
ceptions made  by  the  Act  of  1861. 

As  to  the  effect  of  a  finding  by  a  jury  of  a  State  court,  see  /a  rf  Old  Domin. 
Steamship  Co.,  116  Fed.  Rep.  845. 

As  to  what  matters  a  judgment  in  a  fitaie  court  is  rat  ad/iKiioBia,  ne  Gk^ 
son  V.  Duffy,  116  Fed.  B«p.  298. 
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ARTICLE    V. 
Prohibition. 

1.  Power  of  the  court.  4.  In  what  cases  issued. 

2.  Function  of  the  writ.  5.  The  practice. 

3.  Grounds. 

1.  Power  of  the  courW]  —  Prohibition  is  not  a  proceeding  in 
an  action,  but  a  special  proceeding  commenced  by  State  writ,  and 
is  noticed  here  as  sometimes  a  necessary  last  resort  to  prevent  the 
prosecution  of  an  action  in  a  court  having  no  jurisdiction.  The 
power  to  issue  it  is  inlierent  at  common  law  in  the  highest  court 
of  general  original  jurisdiction,  it  being  a  part  of  tlie  function  of 
that  court  to  restrain  inferior  tribunals  of  the  same  State  from 
usurping  jurisdiction. 

2.  Function  of  the  writS\  —  The  writ  does  not,  like  an  in- 
junction, operate  merely  on  the  partyj®  but  upon  tlie  inferior 
tribunal  itself,  and  aims  to  oust  it  of  its  asserted  jurisdiction. 

3.  Orounds.']  — It  may  issue  to  any  inferior  tribunal  (and  by 
N.  Y.  Code  Civ.  Pro.,  §  2093,  etc.,  to  the  Special  Term  of  the 
Supreme  Court  itself),  but  only  on  the  ground  that  the  tribunal 
is  not  a  properly  constituted  court,  or  has  not  jurisdiction  of  the 
subject-matter,"  or,  having  jurisdiction,  is  exercising  or  about  to 
assert  a  distinct  power  of  a  judicial  nature  not  within  its  juris- 
diction.™ 

4.  In  what  cases  issued.']  — It  is  an  extraordinary  remedy,  to 
be  issued  only  in  cases  of  extreme  necessity,  and  not  for  grievances 
which  may  be  redressed  by  ordinary  proceedings  at  law  or  in 

7<} Compare  pages  412  and  822  of  this  volume;  N.  Y.  Code  Civ.  Pro..  S  2090. 

^  Including  a  controversy  between  parties  exempt  by  law  or  treaty  from 
the  jurisdiction  of  the  tribunal  in  question.  People  em  rel,  Schumacher  r. 
Marine  Court,  6  Hun,  214;  People  ex  rel.  McAdam,  84  N.  Y.  2fS7. 

TCQuimbo  Appo  v.  People,  20  N.  Y.  631;  People  ex  rel.  Mayor,  etc.,  r. 
Nichola,  79  N.  Y.  682,  rev'g  18  Hun,  530,  t 

People  ea  rel.  Oakley  r.  Petty,  32  Hun,  443  (holding  also  that  the  sufli- 
ciency  of  the  service  of  papers  was  not  the  subject  of  review  by  this  writ,  but 
it  does  not  appear  by  the  case  that  these  were  papers  in  the  nature  of  process 
r<;lied  on  to  give  jurisdiction  of  the  person. 
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equity,  or  by  appeal,^  and  is  not  demandable  of  right,  but  rests 
in  sound  judicial  discretion  to  be  granted  or  withheld  according 
to  the  circumstances  of  each  particular  case." 

5.  The  practice.']  —  The  practice  is  generally  r^ilated  so 
much  in  detail  by  statute,  that  the  practitioner  should  refer  to 
the  statutes  of  his  own  State  in  connection  with  the  forms. 


FORMS. 


478.  Affidavit   to   obUin   alternatiTe  480.  Alternative    writ     of     prdhibi- 

writ  of  prohibition.  tion. 

479.  Order  that  altemative  writ  of  481.  AUowanoe  indoraed. 

prohibition  issue. 

FOSM  No.  478. 

Affidavit  or  petition  to  obtain,  at  Appellate  Diviaion,  alternative  writ  of  pio- 

hibition  to  Special  TexnLSi 

To  the  Supreme  Court  of  the  State  of  New  YorL 
[Ventie.^ 

B.  L.,  being  duly  sworn,  says: 

I.  [Here  state  facts  showing  action  brought  and  prosecuted  %n 
a  court  having  no  jurisdiction.'] 

IL  [May  state  sources  of  information,  as  follows:]  That  the 
foregoing  allegations  as  to  matters  of  record  are  made  by  de- 
ponent on  information  and  belief  derived  from  the  examination 
by  his  said  counsel  of  such  of  the  papers  in  said  proceedings  as 
he  has  been  able  to  obtain  in  the  brief  time  since  said  order  was 
served,  to  which  leave  to  refer  at  length  is  hereby  asked  [and 
annex  and  refer  to  the  order  complained  of,  and  any  other  papers 
desired  to^  bring  before  the  Supreme  Court], 

TIT.  That  said  order  of  the  Special  Term  and  said  proceed- 
ings have  been  had,  and  are  taken  without  authority  of  law  and 

T»  People  ex  rel.  Hummell  v.  Trial  Term,  184  N,  Y.  30,  affg  106  App.  Div. 
5P5. 

so  People  €w  rel,  v.  Westbrook,  89  N.  Y.  152,  and  cases  cited;  Tbomson  P. 
Tracy,  60  N.  Y.  31;  State  ew  rel  Berrybill  f?.  Cory  (Minn.  1886),  28  N,  W. 
Rep.  217  (holding  that  if  the  cause  of  action  is  within  the  jurisdiction,  pro- 
hibition will  not  issue  to  forbid  entertaining  a  defense  not  within  the  juris- 
diction, but  the  remedy  is  appeal,  etc,). 


81  Sworn    allegations   essential    ex-      face  of  the  record.    State  v.  Hndnali, 
cept  as  to  matters  appearing  on  the      2  N.  &  Mc.  (So.  Car.)  419. 


JUXISDICTION. V.    PBOHIBITION    AGAINST   EXERCISE.         829 

without  jurisdiction,  and  are  and  will  be  oppressive  to  said  re- 
lator, and  that  adequate  relief  can  only  be  had  by  writ  of  pro- 
hibition restraining  said  court  [and  receiver]  from  further  pro- 
ceeding in  such  action  [or,  under  said  order  in  said  proceeding.] 

[rV.  Deponent  further  says  that  no  Appellate  Division  of  this 
court  in  the  adjoining  department  is  or  has  been  since 

commencement  of  said  action  \_or,  the  application  for  said  order] 
in  session,  and  that  the  next  session  of  such  Appellate  Division  for 
the  department  is  appointed   to  be  held  in  ,  on 

day,  inst.] 

V.  That  no  previous  or  other  application  has  been  made  for  a 
writ  of  prohibition  thereon  to  any  judge  or  court  [except,  etc.^'\ 
IJuraf]  [Signature.  ] 


FORM  No.  479. 
Oid«r  that  alternative  writ  of  prohilntion  issue. 

At  an  Appellate  Division  [etc.     See  p.  256.] 


The    People    of    the    State    of    New 
York,  on  the  relation  of  R.  L., 
against 

[Name  and  official  title  of  judge,  etc., 
for  instance,  as  follows:^  J.  K.,  Jus- 
tice of  the  Supreme  Court,  and  anv 
Judge  or  Justice  holding  or  to  hold 
a  Special  Term  of  such  Court  in 
and  for  the  Judicial  District; 

and  to  said  Special  Term  of  the  Su- 
preme Court,  and  [here  add  name 
of  plaintiff  or  other  person  engaged 
in  the  proceeding  objected  to"]. 

On  reading  and  filing  the  aflSdavit  of  R.  L.,  verified  the 
day  of  ,  19     ,   [and  the  order  of  the  Court 

thereto  annexed,  dated  the  day  of  ,  19     ,  and  the 

notice  indorsed  thereon],  and  on  motion  of  A.  A.,  attorney  for 
rho  above-named  relator: 

Ordebed,  that  an  alternative  writ  of  prohibition  issue  out  of 
and  under  the  seal  of  this  court,  directed  to  the  above-named  de- 

nSee  p.   116,  paragraph  84,  and  p.  170  of  this  volume. 
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fendantH,  commanding  them  and  each  of  them  to  desist  and  n- 
frain  from  any  further  proceedngs  by  or  under  the  said  [order] 
made  on  or  about  the  day  of  ,  19     ,  or  any  scb^ 

sequent  order  in  pursuance  or  enforcement  thereof]  until  the  fni^ 
tber  directions  of  this  court  thereon,  at  an  Appellate  Division  and 
directing  them  to  show  cause  before  this  court,  at  a  term  of  this 
Appellate  Division  to  be  held  in  and  for  the  Judicial  De- 

partment,  at  the  court  house,  in  the  city  of  ,  in  the  coun^ 

of  ,  on  tlio  day  of  ,  19     ,  at  the  opening 

of  the  court  on  that  day,  why  they  should  not  be  absolutely  re- 
strained from  any  further  proceedings  by  or  under  said  order,  or 
[in  the  matter  of  the  probate  of  the  last  will  and  teetamait  of  J. 
H.,  deceased]. 

Enter :  [signature  of  presiding  judge  hy  initials  of  name  and 

tiOe.] 


FOSM  No.  480. 
Alteniatlye  writ  of  prohiliitioa. 

The  People  of  the  State  of  New  York,  on  the  relation  of  R 
L.,  to  Hon.  J.  K.,  Justice  of  the  Supreme  Court,  and  to 
any  Judge  holding  or  to  hold  a  Special  Term  of  the  Su- 
preme Court,  in  and  for  the  Judicial  District,  and 
to  paid  Special  Term,  and  to  [J.  W.  H.,  as  alleged  Ke- 
ceiver  of  the  personal  estate,  property,  and  equitable  in- 
terest and  things  in  action  of  J.  H.,  deceased,  and  to  the 
said  J.  W.  H.],  greeting: 

Whereas,  the  said  R.  L.,  in  our  Supreme  Court^  at  an  Appellate 
Division  thereof,  held  at  the  court  house,  in  the  city  of  , 

on  the  day  of  >  19     >  presented  to  said  court  the 

facts  upon  an  affidavit  that  on  or  about  the  day  of  , 

19  ,  the  said  Special  Term  made  an  order,  entitled  "In  the 
Afattcr  of  the  Probate  of  the  Last  Will  and  Testament  of  J.  A. 
Deceased,"  which  by  its  terms,  purports  to  appoint  said  J.  AV.  E 
receiver  of  all  the  interests,  dividends,  or  other  income,  perFonal 
estate,  property,  and  equitable  interests  and  things  in  action  of 
J.  IT.,  deceased,  as  appears  by  the  affidavit  of  H.  W.  H.,  treasurer, 
and  of  said  R.  L.,  verified  the  day  of  ,  19    . 

And  whereas,  it  further  appears  by  said  affidavit  that  yon,  the 
Hon.  J.  K.,  justice,  aforesaid,  and  the  said  Spedal  Term,  sxti 
the  said  J.  W.  H.,  allen^ed  receiver  as  aforesaid,  and  the  said  J. 
W.  IT.,  well  knowing  the  premises,  yet  contriving,  as  it  is  said. 
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the  said  R.  L.  unjustly  to  aggrieve  and  oppress,  are  proceeding 
under  the  said  order  of  said  Special  Term,  and  are  proceeding  to 
take  possession  of,  exercise  control  over,  and  interfere*  with  said 
property  of  said  J.  A.,  deceaseds  And  that  said  order  of  the 
Special  Term  and  said  proceedings  have  been  had,  and  are  taken 
without  authority  of  law  and  without  jurisdiction,  and  are  and 
will  bo  oppressive  to  said  R.  L.,  and  that  adequate  relief  can  only 
be  had  by  writ  of  prohibition  restraining  you  and  each  of  you 
from  further  proceeding  under  said  order  and  in  said  proceeding, 
which  relief  and  writ  the  said  K.  L.  asks  of  us. 

We,  therefore,  being  willing  that  the  laws  and  customs  of  our 
State  should  be  observed,  and  that  our  citizens  should  in  no  wise 
be  oppressed,  do  command  you,  the  said  Hon.  J.  K.,  justice,  afore- 
said, and  the  Special  Term  of  the  Supreme  Court,  held  in  and 
for  the  Judicial  District.,  and  any  judge  holding  or  to 

hold  the  same  [and  you,  the  said  J.  W.  H.,  alleged  receiver  as 
aforesaid,  and  you,  the  said  J.  W.  H.,  individually],  to  desist 
and  refrain  from  any  further  proceedings  by  or  under  the  said 
order  of  said  Special  Term,  made  on  or  about  the  day  of 

,19  ,  or  any  subsequent  order  in  pursuance  or  enforce- 
ment thereof,  until  the  further  directions  of  this  court,  and  that 
you  show  cause  before  our  said  court  at  a  term  thereof  to  be  held 
at  the  court  house,  in  the  city  of  ,  in  the  county  of  , 

on  the  day  of  >  19     >  at  the  opening  of  the  court 

on  that  day,  why  you  should  not  be  absolutely  restrained  from  any 
further  proceedings  by  or  under  said  order,  or  in  the  matter  of 
the  probate  of  the  last  will  and  testament  of  J.  H.,  deceased. 

Witness,  Hon.  [name  of  presiding  judge'],  presiding  justice  of 
our  said  court,  at  an  Appellate  Division  thereof,  held  at  the 
court  house,  in  the  city  of  ,  on  the  day  of 

,19     . 
\8eal.'] 

[Signature  and  office  address  of]y 
Attorney  for  Relator. 

By  the  Court, 
[Signature  of]^ 

Clerk. 
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FOSM  No.  481. 

AUowance  iadonedJS 

• 

The  within  writ  of  prohibition  is  hereby  allowed  this 
day  of  9  10     9  i^f  ^y  'A^  court,  add:  at  an  Appellate  Div- 

ision of  the  Supreme  Court  for  the  Department] 

[SigruUure  of  presiding  judge  &y  name  arid  titlt?\ 

n  See  p.  19  of  thie  Toluna. 
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CHAPTER   VL 


GuABDiAN  Ad  Litem  fob  a  Defendant. 


1.  Jurisdiction. 

2.  Prior  right  of  the  infant. 

3.  The  practice  on  plaintitt's  part. 

4.  — on  the  infant's  part. 

5.  Recital  in  order  and  judgment. 

6.  Proceedings  without  appointment. 

7.  Coming  of  age   ponding  the   pro* 

ceedingB. 

8.  Amending. 

I.  Application  bt  ob  on  Behalf  of 

THE  Infant  ob  Pebson  of  Un- 
sound Mind. 

FOBMS. 

t'182)  Petition  by  infant  defendant, 
or  by  general  guardian, 
relative,  or  friend. 

(483)  Consent  of  proposed  guardian 
ad  HteM. 

<484)  Affidavit  of  proposed  guard- 
ian ad  litem  to  his  compe- 
tency. 

(485)  Notice  to  the  guardian  where 

the  application  is  by  rela- 
tive or  friend. 

(486)  Order     appointing     guardian 

ad  litem  for  infant  defend- 
ant. 

(487)  Petition    of  nrelative   of    de- 

fendant of  unsound  mina 
for  appointment  of  guard- 
ian od  litem, 

II.  Application    bt   Plaintiff   fob 

Appointment  of   a   Guabdian 
AD  litem  fob  a  Defendant. 

(488)  Petition  by  or  on  behalf  ot 

1.  Jurisdiction.']  — Jurisdiction  of  the  person  of  an  infant  or 
lunatic  defendant  depends  on  service  of  process,  not  on  appoint- 
ment of  guardian.  When  it  appears  that  a  person  served  is  an 
infant  or  is  insane,  having  no  judicially  appointed  committee,  the 
court  have  power,  if  there  be  no  statute  regulating  the  subject, 
to  appoint  a  guardian  ad  litem.  But  even  where,  as  in  New 
York,  the  statute  forbids  an  infant  to  appear,  or  judgment  to  be 
taken  against  him  by  default,  without  appointment  of  guardian 
ad  litem,  judgment  taken  without  such  appointment  is  not  void 
53 


plaintiff,  for  appointment 
of  a  guardian  ad  litem  for 
an  infant  defendant. 

(489)  Another  form: — for  appoint- 

ment of  guardian  ad  litem 
for  infant  defendant  resi* 
dent  and  absent. 

(490)  Order  appointing  guardian  €td 

litem  for  defendant,  unless 
the  defendant  applies  with- 
in a  limited  time. 

(491)  Affidavit  of  service  of  order 

appointing  guardian  aa 
litem  nisi;  and  of  default. 

(492)  Order  absolute. 

III.  Pboceedino  Subsequent  to  Ap- 
pointment. 

(493)  Bond   of   guardian   ad   litem 

for  infant  party,  on  receiv* 
ing  fund. 
494)  Affidavit  to  obtain  confirma* 
tion  of  service  on  infant, 
and  appointment  of  guard- 
ian ad  litem,  nunc  pro  tunc. 

(495)  Order   confirming   service   on 

infant,  and  appointment  ot 
guardian  ad  litem,  nunc  pro 
tunc, 

(496)  Order    that    irregular    judg- 

ment against  infant  stand 
confirmed. 

(497)  Resignation   of   guardian   ad 

litem. 
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for  want   of  jurisdiction   if  the  infant   was   dulj  served,  bat 
voidable,** 

On  the  other  hand,  if  the  infant  is  not  duly  served,  so  as  to  a^ 
quire  jurisdiction,  appointment  of  a  guardian  does  not  core  the 
defect,  unless  there  be  some  statute  or  rule  of  court  sancticning 
such  procedure." 

2.  Prior  right  of  the  infant.']  —  It  is  the  duty  of  the  court  to 
look  to  the  interests  of  infant  defendants,  and  it  is  not  proper  t^ 
appoint  a  guardian  ad  litem  for  a  defendant,  on  the  application  of 
the  plaintiff,  without  inquiry  into  the  infant's  situation  and  in- 
terests,**  and  without  giving  the  guardian  or  nearest  relative  (^i^- 
intorrsted  an  opportunity  to  be  heard."^ 

T5y  the  Now  York  statute,**  an  infant  over  fourteen  has  twenty 
davs  after  service  in  which  to  apply  on  his  own  behalf  before  th? 
plaintiff  can  have  a  guardian  ad  litem  appointed  for  him."  If 
the  infant  is  under  that  age,  plaintiff  can  apply  at  the  outset;  but 
the  practice  is  to  give  opportunity  for  the  friends  of  the  infant  t*> 
apply,  unless  circimistances  indicate  that  delay  for  that  purpose 
would  be  useless. 

The  statute  requires  that  the  application  by  the  infant  be  made 
only  after  service."* 

3.  The  practice  on  plainiiff's  part.'] — The  proper  course, 
therefore,  is  to  serve  the  infant  first  (save  only  in  exceptional 

MM(  Murray  r.  McMurray,  66  N.  Y.  176;  Crouter  r.  Cronter.  133  id.  55; 
Smith  r.  Blood,  106  App.  Div.  317,  94  N.  Y.  Supp.  667;  Sims  r.  N.  Y.  Collo!? 
of  I)rntistn%  35  Tlun.  344;  MiUard  v.  Marmon,  116  111.  649,  7  N.  E.  Rep,  468: 
Col.,  r.  Colt,  111  U.  a  566. 

85  Inporsoll  r.  Mnn^m,  84  N.  Y.  622  (purchaser  not  bound  because  infant 
for  whom  puanHan  ad  litem  was  appointed,  and  appeared  and  answered,  v^s 
not  first  Borvc(l) ;  Smith  V.  Reid,  134  N.  Y.  568  (and  recital  of  service  in  tb 
jiulrmont  may  be  shown  false) ;  Van  Williams  r.  Elias,  106  App.  Dir.  2SS. 
!)4  N.  Y.  Supp.  611  (infant  brought  in  hy  order,  but  no  supplemental  snmmoD^ 
served ) . 

s.  p.,  N.  Y.  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  435. 

««r.  S.  Bank  r.  Ritchie,  8  Pet.  128;  Knickerbacker  v.  De  Freeae.  2  Pug*. 
304. 

«7  Grant  r.  Van  Schoonhoven,  9  Paige,  255. 

WN.  Y.  Code  Civ.  Pro.,  fiff  471.  472. 

«o  If  plnintifT  applies  before  the  expiration  of  the  twenty  days,  the  appoint- 
ment  is  premature  and  void,  and  judp^ment  entered  against  the  infant  will  be 
varntod  on  motion.     Keycs  t*.  Ellonsohn.  72  Hun,  392,  25  N.  Y.  Supp.  693. 

When  the  infant  is  served  by  publication  of  the  aummons,  the  appoiBtmect 
m:\y  he  mnde  upon  plaintiff's  application  after  the  expiration  of  the  t»fntr 
day«»  after  service*  is  complete.  Piatt  v.  Finck,  (JO  App.  Div.  312,  70  N-  Y 
Supp.  74. 

^  An  appoint niont  of  a  «nmrdinn  ad  litem  on  petition  of  infant  defendaats. 
pending  the  publication  of  the  summons  against  them,  is  a  void  appoiotnieBt 
Oouter  r.  Crouter,  133  N.  Y.  55;  Darrow  v.  Calkins,  154  N.  Y.  503. 
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cafiesy  where,  as  in  New  York,  in  the  case  of  a  resident  infant 
temporarily  absent  from  the  State,®^  the  court  is  specially  author- 
ized to  dispense  with  such  service) ;  then  to  wait  the  twenty  days, 
unless  the  infant  is  under  fourteen,  and  prompt  application  on  its 
behalf  is  unlikely.  But  plaintiff  cannot  nominate  a  guardian  for 
defendant;  and  the  guardian  shall  have  no  adverse  interest,  and 
shall  not  be  connected  in  business  with  the  attorney  or  counsel  for 
the  adverse  party."* 

4.  —  on  the  infants  part.']  —  The  application,  when  made  by 
or  on  behalf  of  the  infant,  may  be  made  without  notice  to  the 
plaintiff,  but  immediate  notice  of  the  appointment  when  made 
should  be  given. 

6.  Recital  in  order  and  judgment,']  —  It  is  important  to  see, 
not  only  that  a  regular  appointment  is  made,  but  also  that  its  regu- 
larity is  shown  by  the  recitals  in  the  order,^  and  such  appointr 
ment  is  recited  in  the  judgment  itself." 

6.  Proceedings  without  appointment.]  —  Proceedings  against 
an  infant  for  whom  no  guardian  ad  litem  has  been  appointed,  are 
not  merely  irr^fular,®*  but  the  judgment  so  obtained,  though  not 
void  for  want  of  jurisdiction,  is  erroneous  "in  fact/^  and  may 
lie  relieved  against  on  motion. 

But  answering  without  objection,  and  coming  of  age  before 
judgment,  is  a  waiver  of  the  defect. 

7.  Coming  of  age  pending  the  proceedin-gs.]  —  Upon  the  in- 
fant coming  of  age,  if  he  is  under  no  other  disability,  he  has  a 
right  to  appear  in  person  or  by  an  attorney  of  his  own  choice, 
subject,  however,  to  the  right  of  the  guardian  ad  litem  and  his 

•1  N.  Y.  Code  Civ.  Pro.,  f  '473. 

ttt  Court  Rule  No.  49.  A  violation  of  this  rule  does  not  render  the  appoint- 
ment void,  or  even  voidable,  except  upon  direct  attack  by  appeal  or  motion  to 
9nt  aside.  Pariah  v.  Parish,  175  N.  Y.  183.  The  court  should  vacate  the  ap- 
pointment, however,  upon  it  appearing  that  the  rule  has  been  violated.  Mat- 
ter of  Cutting,  38  App.  Div.  247,  56  N.  Y.  Supp.  945. 

•5  Parish  v.  Parish,  175  N.  Y.  183. 

«4  Colt  V,  Colt,  111  U.  S.  666  ( holds  that  with  such  a  recital  the  objection 
cannot  be  raised  collaterally).  But  it  may  be  shown  that  the  infant  defendant 
was  not  served  with  process,  so  that  the  appointment  was  absolutely  void, 
notwithstanding  a  recital  of  service  in  the  judgment.  Smith*  v.  Reid,  134 
S.  Y.  56S. 

•5  Peck  r.  Coler,  20  Hun,  534  (holding  that  a  motion  by  a  judgment-debtor 
to  sot  aside  the  judgment  on  the  ground  that  he  was,  at  the  time  of  its  entry, 
an  infant,  and  that  no  guardian  ad  litem  had  been  appointed  for  him,  is  not 
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attorney  to  protection  in  respect  to  costs  and  eacpeoses  already 
accruecL** 

8.  Amending,']  — The  general  power  of  the  court  to  amend" 
its  proceedings  enables  it,  in  furtherance  of  justice,  to  allow  a 
defective  consent  or  bond^  to  be  amended,  and  to  confirm,  nunc 
pro  tunc,  an  irregular  or  defective  appointment  •• 


FORMS. 


I.  APPLICATION  BY  OR  ON  BEHALF  OF  THE  INFANT  OR  PERSON  OF 

UNSOUND  MIND. 

FORM  No.  488. 
Petition  by  infant  d«fendant,i  or  by  general  anardiany  reUtive^  or  friend. 

[Title  of  the  court  and  cause.] 

To  the  Court^  [or,  to  Hon.  J.  K.,  one  of  the  judges  of  the 

Court, —  or,  county  judge  of  county]. 

The  petition  of  Y.  Z.,  above-named  [or  if  by  guardian,  relative, 
or  friend,  the  petition  of  M.  N.,  of  ],  respectfully  shows: 

I.  That  your  petitioner  [or,  said  Y.  Z.]  is  an  infant,  of  the 
age  of  years  on  the  day  of  last^  and  re- 

sides with  [his  father]  at  ,  and  that  is  his  general 

based  upon  a  mere  irregularity,  but  upon  an  error  in  fact  which  need  not  be 
specified  in  the  notice  of  motion ) . 

9Q  An  action  begun  by  a  guardian  ad  litem  which  is  continued  after  the 
infant  becomes  of  age,  should  by  a  suggestion  entered  on  the  record  be  con- 
tinued in  the  name  of  the  real  party  in  interest;  permission  to  do  so  ma^  be 
granted  upon  decision  of  an  appeal.  Breeae  r.  Met.  Life  Ins.  Co.,  37  App.  Div. 
152,  55  N.  Y.  Supp.  775. 

»7Tobin  r.  Cary,  34  Hun,  431. 

««Croghan  t'.  Livingston,  17  N.  Y.  218;  8.  c,  6  Abb.  Pr.  350,  aff'g  25  Barb. 
336.  As  to  the  mode  of  amending,  see  Undebtakinos,  pages  473,  474,  of  this 
volume. 

WBaumeister  t:.  Demuth,  84  App.  Div.  396,  82  N.  Y.  Supp.  831;  ard,  178 
N.  Y.  630  (error  in  petition  by  parent  in  stating  infant's  age  as  "of*  four- 
teen when  it  should  have  been  "  under  "  fourteen,  corrected  by  order  amending 
petition  nunc  pro  tunc,  though  the  court  say  that  it  would  have  been  more 
regular  to  have  filed  a  new  petition  nunc  pro  tunc), 

Schell  V.  Cohen,  56  Hun,  207,  7  N.  Y.  Supp.  868  (fanure  to  acknowle4ge 
consent). 


1  If  the  infant  is  under  fourteen,  2  In  partition  apply  to  the  oonrt 

the    petition    must   be   by   guardian,  N.   Y.   Code   Civ.   Pro.,   f    1535.     la 

relative,  or  friend.     Where  there  are  other    actions    either    to    court,   or 

several  of  different  ages,  the  guard-  judge  thereof,  or  county  judge. 
ian.  relative,  or  friend  can  join  in  a 
petition  for  all  under  fourteen. 
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[or,  testamentary]  guardian  [or,  and  that  he  has  no  general  or 
testamentary  guardian,' — or  otherwise  state  what  gtiardianship 
within  the  State  he  hats']. 

IT.  That  the  above  entitled  action  has  been  duly  commenced  in 
this  court  against  your  petitioner  [or,  if  the  petition  is  by  guard- 
ian, relative,  or  friend,  against  Y.  Z.,  above  named]  by  A.  B., 
Ihere  state  object  of  the  action,  and,  if  in  partition  say]  for  a 
partition  or  sale  of  real  estate  situate  in  ,  the  value  of 

which  is,  as  your  petitioner  is  informed  and  believes,  about 
dollars,  and  said  infant's  interest  therein  is  of  the  value  of  about 
dollars. 

[//  in  the  Supreme  Court,  state  county  where  the  action  is  tri- 
able J] 

[If  petitioner  is  not  the  infant,  allege  his  character  as  guardian, 
relative,  or  next  friend.] 

III.  That  the  summons  herein  was  duly  served*  on  your  pe- 
titioner [or,  on  said  Y.  Z.]  personally  within  this  State  [or,  by 
publication,  which  service  became  complete]  as  prescribed  by  the 
Code  of  Civil  Procedure  on  the  day  of  ,  19     .* 

IV.  That  no  previous  or  other  application  for  appointment  of 
a  guardian  ad  litem  to  appear  herein  on  behalf  of  your  petitioner 
[^or,  said  Y.  Z.]  has  been  made,  to  the  best  of  your  petitioner's 
knowledge  and  belief  [except,  etc.^] 

V.  That  M.  N.  [your  petitioner's  uncle],  who  resides  at  No. 
,  street,  in  Uie  town  of  ,  in  this  State,  is 

worth,  as  your  petitioner  is  informed  and  believes,  over 
dollars  over  and  above  all  just  debt  and  liabilities,  and  is  a  com- 
petent and  responsible  person  to  become  such  guardian  ad  litem, 
:is  more  fully  appears  by  the  aflSdavit  of  M.  N.  hereto  annexed 
[or  if  the  proposed  guardian  ad  litem  is  the  petitioner,  may  insert 
ffuch  allegations  here.] 

3  Sec  N.  y.  Code  Civ.  Pro.,  f  47i.  Compare  N.  Y.  Code  Civ.  Pro.,  |  473, 

4  A  guardian  ad  litem  for  infant  and  Gotendorf  v,  Goldschmidt,  8.i 
defendant  (except  an  infant  resident  N.  Y.  110;  and  Mace  v.  Scott,  17 
in  the  State  and  temporarily  absent)  Abb.  N.  C.  100. 

cannot  be  appointed  before  service  of  8  See  paragraph  2,  p.  834,  and  notes. 

the   summons   has   been   made   upon  After    the    expiration    of    twenty 

the   infant  personally  or  by   substi-  days    from   the   service   of  summons 

tuted  service.     Without  such  service,  the    infant   may   still    apply,    unless 

appearance  for  the  infant  by  a  guard-  forestalled  by  an  application  by  the 

ian  ad  litem  does  not  give  jurisdlc-  adverse  party.    McConnell  v.  Adams, 

tion.     Ingersoll  v.  Mangam.  84  N.  i.  3  Sandf.   728,   1   Code  Rep.    (N.  S.) 

622;  Varian  v  Stevens,  2  Duer,  636;  114. 

Althause    v.    Kadde«    3    Bosw.    410.  « See  p.  116.  paragraph  84. 
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Wherefore,  your  petitioner  asks  that  M.  N.  [or,  that  he]  may 
be  appointed  such  guardian  cui  litem,  to  appear  and  defend  aaid 
action  on  his  behalf  [or,  on  behalf  of  said  Y.  Z.]. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326.] 

FOKM  Ho.  488. 
Comeat  of  proposed  gviidiaB  ad  htmaJ 

I,  M.  N.y  of  ,  hereby  consent  to  become  the  guardiaR 

ad  litem  of  Y.  Z.  in  the  above  action. 

[Date.]  [Signatun.] 

[Acknowledgment^  etc.,  as  in  Form  No.  1,  p.  3.] 

FOKM  Ho.  484. 
AffldSTit  of  proposed  gnardiaa  ad  litem  lo  Ids  competeBcy.9 

[Title  of  the  court  and  cause.] 
[Venue.] 
M.  N.J  being  duly  sworn,  says  that  he  resides  at  No.  , 

street,  in  the  city  of  ,  and  State  of  New  York. 

That  he  is  an  attorney  and  counselor  of  this  court  [or,  general 
guardian  of  Y.  Z.,  above-named,  who  is  an  infant,  or  othertvise]^ 
and  is  fully  competent  to  understand  and  protect  the  rights  of  Y. 
Z.,  the  infant  above-named,  and  has  no  interest  adverse  to  that  of 
said  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  party,  or  of  any  of  them  [and  if  the 
appointment  is  for  one  of  several  defendants,  add  —  or  of  any 
i50-def end  ants  having  an  interest  adverse  to  that  of  said  infant]. 
That  he  is  of  sufficient  ability  to  answer  to  the  said  infant  for 
any  dama*ros  which  may  be  sustained  by  his  negligence  or  mia- 
conduct  in  defense  of  this  suit ;  that  he  is  worth  over  hundred 

dollars  over  and  above  all  his  debts  and  liabilities,  and  besides 
property  exempt  bv  law  from  execution,  and  that  his  property  con- 
sists of  [here  specify  it  sufficiently  to  afford  proof  of  above  aUe- 
gation], 

[Jurat.]  [Signature.] 

7 Required  by  Code  Civ.  Pro.  fi  472.  to  M   parties)    to   amend   the  jndg- 

8  The   omission   of   a   guardian   ad  ment-roU  after  the  sale,  by  msertina 

litem   of   infant   defendants    in   fore*  the  acknowledgment  nunc  pro   fwJie. 

closure  to  acknowledge  his  consent  to  Tobin  r.  Cary,  34  Hun,  431;   Schett 

act  aa  such  guardian*  as  required  by  v.  Cohen,  55  Hun,  207,  7  N.  Y.  iStrpfi. 

N.  Y.  Code  Civ.  Pro.,  fi  472,  is  amend-  858. 

able  under  the  general  power  of  the  o  As     to    qualifications,     see    Gea. 

court  (Id.,  8  723),  by  leave  (on  notice  Rule  No.  49. 
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FORM  No.  485. 
Notice  to  guardian  where  the  appUcation  ia  by  relative  or  friead.io 

[Title  of  court  and  cause.} 

Please  take  notice,  that  on  the  annexed  petition,  consent,  anil 
affidavit,  an  application  will  be  made  to  this  court,  at  a  Special 
Term  thereof,  to  be  held  [or,  to  Mr.  Justice  J.  K.,*^  one  of  the  jus- 
tices of  the  -  Court]  at  ,  on  the  day  of 
,19  ,  at  o'clock  in  the  noon,  for  an  order 
appointing  M.  N.  guardian  ad  litem  of  A.  B.,  the  infant  defend- 
ant above-named,  and  directing  him  to  appear  and  defend  the 
action  on  behalf  on  said  infant. 

[Date,}  [Signature.] 

[Address],  To 

[Serve  on  general  or  testamentary  guardian,  infant,  or  cus- 
todian. 

FORM  No.  486. 
Order  appointing  a  gnardian  ad  litem  for  infant  defendant. 

At  a  Special  Term  [etc.^^      See  p.  255.] 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  petition  of  .  verified 

the  day  of  ,  19     ,  for  the  appointment  of  M.  N".  as 

guardian  ad  litem  for  the  above-named  Y.  Z.,  an  infant  defend- 
ant herein,  and  the  consent  thereto  of  said  M.  N.,  duly  acknowl- 
edged, and  it  satisfactorily  appearing  to  the  court  [or,  if  a  judge's 
order,  to  me]  by  his  affidavit,  verified  the  day  of  , 

19  ,  that  said  M.  N.  is  a  competent  and  responsible  person,  and 
has  no  interest  adverse  to  that  of  said  infant  defendant^  and  is 
not  connected  in  business  with  the  attorney  or  counsel  for  the 
plaintiff,  or  for  any  adverse  party,^'  [and  if  any  notice  was  re- 

10  Under    N.    Y.    Code    Civ.    Pro.,  ii  In     partition,     the     application 

I  471,  if  the  application  is  made  by  must  be  to  the  court.     N.   Y.  Code 

relative  or  friend,  serve  such  notice  Civ.  Pro.,  f  1535. 

on  tlie  general  or  testamentary  guard-  12  Except    in    partition,    a    judge's 

ian  of  the  infant;  or  if  he  has  none  order  is  enough.     And  even  in  par- 

within  the  State,  on  the  infant  him-  tition  a  judge's  order  is  valid  in  the 

»elf,  if  over  fourteen  and  within  the  first  district.     Disbrow  v.  Folger,  5 

State;  if  under  fourteen,  on  the  per-  Abb.  Pr.  63. 

son  with  whom  he  resides.  l3An    error    in    the   court's    deter- 

Failure  to  serve  such  notice,  or  to  mination  in  respect  to  the  c|ualificft- 

show  whether   the    infant    had    any  tions  of  the  proposed  guardian  docs 

g*»neTal  or  testamentary  guardian,  or  not  deprive  the  court  of  jurisdiction, 

with  whom  the  infant  resided,  makes  or  render  the  judgment  against  the 

the  proceedings  defective.     Van  Wil-  infant  defendant  voidable;  it  may  be 

Hams  r.  Ellas,  106  App.  Div.  288,  94  corrected  only  by  direct  attack,  by 

N.  Y.  Supp.  611.  appeal    or   motion   to   vacate   order. 

Pariah  v.  Parish,  176  N.  Y.  183. 
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quired^^  add,  and  proof  of  service  of  due  notice  of  this  motion 
on  ,  the  general  guardian  of  said  Y.  Z. —  or,  and  after 

hearing  S.  T.,  of  counsel  for  ,  the  general  guardian  of 

Baid  Y.  Z.]  :  Now,  on  motion  of  Z.  T.,  attorney  for 

OuDERED,  that  be  and  he  hereby  is  appointed  guardian 

ad  litem  for  said  Y.  Z.,  and  is  hereby  authorized  and  directed  to 
appear  and  <lpf(»nd  on  his  behalf  in  this  action  [in  partition,  cdd, 
on  his  giving  bond  according  to  law  in  the  penal  sum  of 
dollars]. 

[//  judge's  order,  date  and  signature  of  judge,  with  initiaU  of 
title.  If  court  order.  Enter :  with  signature  of  judge,  by  initials 
of  name  and  title.'] 

[File,  and  serve  copy,  with  notice  of  filing  on  plaintiffs  at- 
tar up  y.'] 

[In  partition,  6omP'  of  guardian  ad  litem  for  infant  defend- 
ant, as  in  Form  No.  347,  p.  ,  substituting  for  the  words,  *'  to 
be  instituted  in  his  behalf/'  on  p.  ,  the  words,  the  proceedings 
in  an  action  heretofore  brought  against  said  infant  [and  others] 
for  [etc.]. 

[Acknowledgment  as  in  Form  No.  254,  on  p.  479.] 

[Affidavit  of  stifficiency  and  approval  as  in  Forms  Nos.  252. 
255,  pp.  479,  480]. 

FOKM  Ho.  487. 

Petitioa  of  reUtivt  of  defeadant  of  unaoand  miad  for  appoJatawt  of  furi- 

ian  ad  UteaU« 

[Title  of  court  and  cause.] 

To  the  Court 

The  petition  of  M.  N.,  of  ,  respectfully  shows : 

I.  That  an  action  has  been  commenced  in  this  court  between 
the  parties  above  named^  by  the  issue  and  service  of  summons  [and 
complaint]  on  the  defendant  Y.  Z.  [state  mode  of  service  and 
nature  of  action.] 

H  See  notes  to  preoediiiff  Form.  before  the  guardian  ad  litem  in  par- 

15  For  the  rules  applicable  to  bonds  tition  enters  on  his  duUea.    f  153^- 
generally,  see  pp.  25-32   of  this  vol-  16  The  Supreme  Court  can,  bj  u 

unie.  ex  parte  order,  made  in  an  action.  <^ 

A   clprk   of    the    court,    appointed  the  petition  of  a  near  relatiTe,  ap- 

guardian  ad  litem  for  an  infant  de-  point  for  the  purpose  of  sueh  action 

fendant    in    partition,    although    by  a  guardian  ad  litem  of  a  persos  ot 

Code   Civ.   Pro.,    S    427,   required   to  unsound  mind,  where  such  nasouBii- 

act,  is  not  excused  from  giving  seeur-  ness  of  mind  is  shown  by  aflSdarit. 

ity.     Fisher   v,  Lyon,   34   Hun,    183.  and  although  no  commijsioa  de  ls»a* 

The  bond  is  to  be  filed  with  the  clerk  tieo  inquirendo  has  issued;  and  upas 
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II.  That  said  Y.  Z.  is  a  lunatic,  and  totally  incapable  of  putr 
ting  in  his  answer,  or  conducting  any  business  whatever  [or^  other 
degree  of  incapacity.']. 

III.  That  said  Y.  Z.  is  of  full  age,  viz.,  about  years,  and  has 
no  committee,  and  that  he  resides  with  your  petitioner  at  , 
who  is  his  father,  and  he  is  under  the  petitioner's  control  and  cus- 
tody [or  otherwise,  according  to  the  fact]. 

IV.  That  your  petitioner  [or,  M.  N.,  in  the  annexed  affidavit 
mentioned]  has  no  interest  adverse  to  the  rights  of  said  Y.  Z.,  and 
is  not  connected  in  business  with  the  attorney  or  counsel  of  the 
adverse  party. 

WiiEKEFOKE,  your  petitioner  asks  that  he  [or,  said  M.  N.]  be 
appointed  the  guardian  of  said  Y.  Z.,  for  the  purposes  of  this 
action,  and  for  such  other  or  further  order  as  may  be  just 

IDaie.]  ISignature.] 

[Verification,  consent  and  affidavit  of  competency  of  proposed 
guardian,  notice  if  necessary,^''  and  order,  similar  to  precede 
ing  Form^.] 

II.     APPLICATION    BY    PLAINTIFF    FOR    APPOINTMENT    OP    A 
GUARDIAN    AD   LITEM    FOR   A   DEFENDANT. 

FORM  No.  488. 

Petition  by  or  oa  bebalf  of  plaintiff,  for  appointment  of  a  guardian  ad  litem 

for  an  infant  defendantis 

[Title  of  court  and  cause.] 

To  the  Court*'  [or,  to  the  Hon.  J.  K.,  one  of  the  judges 

of  the  Court]. 

The  petition  of  A.  B.  shows : 

I.  That  he  is  the  [attorney  for  the]  plaintiff  in  this  action, 
which  is  brought  for  [here  state  briefly  the  object,  for  instance, 
ihiLs:]  the  partition  of  lands  in  the  county  of  ,  or  a  sale 

proof  that  the  lunacy  does  not  exist,  H.  R.  R.  R.  Co.,  99  App.  Div.  66, 

may  vacate  the  appointment.   Hunter  90  N.  Y.  Supp.  667. 

€.  Hatfield,  12  Hun,  381.     See,  also,  it  This    application    must    be    on 

Prentiss  p.  CorneU,  31  «l.  167,  affd,  notice   to   tne    plaintiff,   unless    the 

96  N.  Y.  665;  Faulkner  v.  M'Clure,  lunacy  of  the  defendant  is  alleged  in 

18  Johns.  134.  the  complaint.     Heller  r.   Heller,  6 

But  after  appointment  of  a  com-  How.  Pr.  194. 

mittee,  suit  must  be  brought  by  him.  18  Serve  notice  of  application;  see 

If  an  infant  is  insane,  a  committee  Form  486,  and  Code  Civ.  Pro.,  f  471. 

should  be  appointed,  and  suit  brought  19  If    in    partition,    apply    to    the 

by  him.    See  Callahan  v.  N.  Y.  C.  &  court.    N.  Y.  Code  Civ.  Pro.,  fi  1635. 
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thereof y  if  partition  cannot  be  had  [and  if  the  action  he  partiiioji, 
state  approximate  value  of  the  interest  of  ihe  infant  defendant  n 
qiLestion], 

II.  That  the  defendant  Y.  Z.  is  an  infant  of  jears  of 
age  on  the  day  of  last,  and  that  due  personal  ser- 
vice of  the  summons  within  the  State  was  made  upon  him  on 
the  day  of  last,  as  appears  by  the  annexed  affidavil 
of  M.  N.  [Or,  if  the  service  was  by  publication,  show  when  it 
was  complete.]^ 

III.  That  [if  infant  be  over  fourteen,  say,  more  than  twenty 
dayn  liave  elapsed  since  such  completed  service],  and  said  infant 
defendant  has  not  applied  for  tlie  appointment  of  a  gaardiin  ai 
litem  herein. 

IV.  [State  facts  as  to  residence  and  guardianship,  for  insU^ice, 
thus:]  That  said  infant  resides  [with  his  mother,  W.  Z.,  a  widow] 
at  No.  ,  street,  in  ,  and  has  not,  to  the  best 
of  the  knowledge  and  information  of  this  deponent  any  general  or 
testamentary  guardian  in  this  State  [or  otherwise  stfde  what 
guardianship  the  infant  has]. 

Wherefore,  the  plaintiff  asks  that  some  competent  or  suit- 
able person  be  appointed  guardian  ad  litem  for  said  defendant, 
and  be  authorized  and  directed  to  appear  and  defend  the  action 
in  his  behalf,  and  for  such  other  and  further  relief  as  may  be 
just. 

[Signature.] 

[Verification  as  in  Form  No.  193,  p.  826.] 

[Notice  of  application  to  guardian,  infant,  or  custodian  as  « 
Form  485.] 

FOHH  No.  488. 
Another  Fonn:^For  appointment  of  guardian  ad  litem  for  infant  defodist 
resident  and  abaentai 

[Title  of  court  and  cav^se.] 
To  the  Court^ 

The  petition  of  A.  B.  shows: 

I.  That  he  is  [the  attorney  for]  the  plaintiff  in  this  action, 
which  is  brought  for  [here  briefly  state  the  objects,  etc.;  see  h^ 

20  See  paru«2p:aph  2,  p.  834,  supra.  See  IThl  t,  Longhran,  4  N,  Y.  Snpp. 
and  notes.  827,  16  Civ.  Pro.  Rep.  387. 

21  The  provisions  of  the  section  22  The  order  here  applied  fcw  » 
ii  473),  authorizing  this  method  of  only  made  by  the  court  N.  Y.  Codf 
service,    must    be    strictly    followed.  Civ.  Pro.,  {  473. 
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Form'\y  and  that  [here  indicate  the  condition  of  the  cause,  as,  for 
instance,  thaf]  the  summons  and  complaint  have  been  personally 
served  on  all  the  defendants  except  Y.  Z. 

II.  That  the  defendant  Y.  Z.  is  an  infant  of  years  of 
age,  and  resides  at  ,  in  the  county  of  ,  within  this 
State. 

III.  That,  as  your  petitioner  is  informed  and  believes,  said  de- 
fendant is  now  temporarily  absent  from  the  State.  Your  petitioner 
has  made  due  and  diligent  inquiry  [here  state  what  efforts  have 
been  made,  and  what  information  had  as  to  residence  and  so- 
journ'], and  is  informed  by  ,  and  believes  that  said  Y.  Z. 
left  this  state  in  last,  and  is  temporarily  sojourning  with 
his  uncle  W.  Z.,  at  St.  Augustine,  in  the  State  of  Florida,  and 
may  be  expected  to  return  in  May  next,  and  not  before;  and 
that  the  post-office  address  of  said  defendant,  and  of  said  W.  2L, 
is  St.  Augustine,  aforesaid.^ 

IV.  That  as  deponent  is  informed  by  the  mother  of  said  Y.  Z., 
said  Y.  Z.,  when  within  this  State,  and  up  to  the  time  of  leaving 
it^  upon  said  temporary  absence,,  was  living  with  and  under  the 
care  of  V.  Z.,  his  mother,  a  widows,  at  No.        ,  street,  in 

,  her  residence  aforesaid;  and  that  he  has  not,  to  the 
best  of  the  knowledge  and  information  of  this  deponent,  obtained 
from  Y.  Z.'s  mother  any  general  or  testamentary  eruardian  [or 
otherwise  state  what  guardianship  the  infant  7/a^*],  and  no 
guardian  ad  litem  has  been  appointed  in  this  action. 

V.  That  no  previous  application  [etc.     See  Form  No.  482.] 
Wheeefoke,  the  plaintiff  asks  that  the  court  make  an  order 

designating  and  appointing  some  suitable  and  competent  person, 
to  be  the  guardian  ad  litem  of  said  Y.  Z.,  for  the  purposes  of, 
this  action,  unless  the  said  Y.  Z.,  or  some  other  person  in  his 
[or,  her]  behalf,  procures  a  guardian  ad  litem  for  such  purpose, 
to  be  appointed  within  days  after  service  of  a  copy  of 

such  order  upon  him  [or,  her]. 

\_Date.'\  [Signature,] 

[Verification  as  in  Form  No.  193,  p.  326.] 
.      [Consent  as  in  Form  No.  483,  p.  838.]^ 
[Affidavit  of  sufficiency  as  in  Form  No.  484.] 

33  For  other  allegations  adapted  to  a    mode    of    service    suited    to    give 

different  cases,  see  forms  at  pp.  672,  notice. 
673,  etc.  25  It   is   doubtful   if  a   consent   or 

24  The  affidavit  should  disclose  the  affidavit    is    necessary    until    order 

cxrcumatancea    of    the    infant    suffi-  absolute.      See   Scheil   v,    Cohen,    56 

ciently  to  enable  the  court  to  direct  Hun,  207,  7  N.  Y.  Supp.  868. 
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FOKM  No.  400. 

Ovte  «pp«iatiBg  gsardUa  sd  Utem  for  defeadsat  saleii  tht  Miriait 
applies  withia  a  liautsd  tima. 

At  a  Special  Term  [etc.    See  p.  255.] 
[Title  of  cause.] 

On  reading  and  filing  the  petition  of  the  above-named  plaintifi, 
A.  B.y  verified  the  daj  of  ,  19     ,  for  the  appoint- 

ment of  a  guardian  ad  litem  for  the  defendant  Y.  Z. ;  and  tk 
affidavit  of  C.  D.,  verified  the  daj  of  ,  19    ,  and  Ae 

consent  of  M.  X.  ;*•  and  on  motion  of  A.  T.,  plaintiff's  attornej: 

Obdebed,  that  M.  X.  be  and  he  hereby  is  appointed  guardifln 
ad  litem  of  the  defendant  Y.  Z.,  for  the  purposes  of  this  a^ 
tion,  unless  he  [or,  she],  or  some  one  in  his  [or  her]  behalf, 
procures  such  a  guardian  to  be  appointed  as  prescribed  by  lav, 
within  days  after  service  of  a  copy  of  this  order. 

And  it  is  further  ordered,  that  this  order  be  served  [here  insert 
directions  of  the  court,  for  instance']  by  delivering  a  copy  to  V.  Z. 
[the  mother]  y  mentioned  in  said  petition,  or  if  she  be  absent  from 
her  residence  in  ,  by  leaving  a  copy  thereof  at.her  said 

residence,  ivith  some  person  of  proper  age,  if  upon  reasonable 
application  admittance  can  be  obtained,  and  such  a  person  found 
who  will  receive  the  same;  and  if  admittance  cannot  be  » 
obtained,  nor  such  a  person  found,  by  affixing  the  same  to  the 
outer  or  other  door  of  said  V.  Z.*s  residence,  and  by  depositing 
another  copy  thereof,  properly  inclosed  in  a  postpaid  wrapper, 
addressed  to  her  at  her  place  of  residence,  in  the  post-office  it 
said  [the  place  where  she  resides] ;  and  that  the  same  be  alsn 
served  by  depositing  in  the  post-office  at  [the  residence  of  lit 
plaintiff's  attorney]  ^  on  or  before  the  day  of  the  service  of  this 
order  as  hereinbefore  directed,  a  copy  of  this  order,  and  of  th^ 
summons  and  complaint  herein,  properly  inclosed  in  a  postpaid 
^wrapper,  addressed  to  said  Y.  Z.  in  the  care  of  said  W.  Z./at 
^  ,  in  county,  and  State  of 

Enter:   [signature  of  judge,  by  initials  of  name  and  titk.] 

w  It  WHS  oonRidered  in  SchcU  r.  ad  Utem  niti  was  not  PMjnirBd,  bot 
Cohen,  55  Hun.  207.  7  N.  Y.  Supp.  the  point  was  not  preMStad  for  d^ 
S6S,  that  the  consent  of  a  guardian      cieion« 
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FORM  Ho.  481. 

Affia«Tit  of  aorrico  of  order  appointing  gnardiAn  ad  litom  niii;   and  of 

dafanlt 
[Titk  of  court  and  eauae.] 
[Venue.'] 
A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  in  the  office  of  A.  T.]  the 
attorney  for  the  plaintiff  herein. 

IL  That,   on  the  day  of  9   ^9     ,   an  order,  of 

which  a  copy  is  annexed,  was  duly  entered  and  filed,  together 
with  the  petition,  affidavits,  consent,  and  acknowledgment  of 
consent  therein  referred  to,  in  the  office  of  the  clerk  of 

III.  That,  on  the  day  of  ,  19     ,  a  certified  copy 

of  the  annexed  order  was  duly  served  pursuant  to  the  directions 
therein  contained  as  appears  by  the  annexed  affidavit  of  E.  F. 
[or  set  forth  particulars  of  service  showing  compliance  in  detail. 
See  Form  No.  371,  p.  642,  of  this  volume]. 

TV.  That  although  more  than  days  have  elapsed   since 

such  service  of  said  order,  no  application  has  been  made  by,  or 
on  behalf  of,  said  Y.  Z.  for  the  appointment  of  a  guardian  ad 
litem,  to  the  best  of  deponent's  knowledge  and  belief. 

V.  That  no  previous  application  [etc.     See  Form  No.  482]. 

[Jurat.]  ^Signature.] 

FORM  No.  482. 
Order  absolute. 

At  a  Special  Term  letc.     See  p.  266]. 

[Title  of  cause.] 

On  reading  the  order  entered  herein  on  the         day  of  , 

10  ,  for  the  appointment  of  a  guardian  ad  litem  for  the  infant 
defendant  Y.  Z.,  if  no  application  on  the  part  of  or  in  behalf  of 
said  Y.  Z.  be  made  within  days  after  service  thereof;  and 

on  reading  and  filling  the  annexed  affidavit  [s]  by  A.  T.  [and 
E.  F.],  verified  the  day  of  ,   19     ,   showing  due 

service  of  said  order  as  therein  provided  and  it  appearing  there- 
from that  no  application  on  the  part  or  on  behalf  of  said  defend- 
ant Y.  Z.  for  the  appointment  of  a  guardian  ad  litem  has  been 
made  and  on  filing  the  consent  of  M.  K.,  duly  acknowledged  and 
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it  satisfactorily  appearing  to  this  court  from  his  affidavit  this  day 
verified,  that  said  M.  N.  is  a  competent  and  responsible  perscm, 
and  has  no  interest  adverse  to  that  of  said  infant  defendant,  and 
is  not  connected  in  business  with  the  attorney  or  counsel  for  the 
plaintiff,  or  for  any  adverse  party;  and  on  motion  of  A-  T., 
plaintiff's  attorney: 

Ordebed,  that  said  order  of  the  day  of  ,  W    , 

designating  M.  N.  as  such  guardian,  be  made  absolute;  and  said 
M .  X.  be,  and  hereby  is,  appointed  guardian  ad  litem  for  the 
defendant  Y.  Z.,  for  the  purposes  of  this  action,  and  is  authorized 
to  appear  and  defend  this  action  for  him  as  such  [t"/  in  partition, 
add:  on  his  giving  bond  according  to  law  in  the  penaJ  sum  of 
dollars]. 

Enter:  [signature  of  judge  by  initials  of  name  and  tide.] 
[In  partition,  file  bond  by  guardian  ad  litem,  and  at  least  om 
fmrety,  as  in  Form  347,  substituting  for  the  words  *'  to  be  insti- 
tuted on  his  behalf,"  the  words,  "  the  proceedings  in  an  action 
heretofore  brought  against  said  infant  [and  others]  for  "  [eicr'\ 
[Achnowledgment  of  bond  as  in  Form  No.  254,  p.  479.] 
[Affidavits  of  sufficiency  and  approval,  as  on  pp.  479,  -.-80.] 

III.     PROCEEDINGS  SUBSEQITENT  TO  APPOINl'MENT. 

FORM  No.  483. 
Bond  of  gnardUa  ad  litem  for  infant  party  on  recaiyina  fimd.9 

Know  all  Men  by  these  Presents,  that  we,  M.  N.  [naming 
the  guardian  ad  litem],  of  [residence],  and  E.  F.  [natning 
surety],  of  ,  and  G.  11.,  of  the  same  place],  are  held 

and  firmly  bound  unto   [naming  the  infant^']  ^  of  ,  in 

the  penal  sum  of  dollars  [not  less  than  twice  the  sum  or 

lite  value  of  the  property,  to  be  received?^,  lawful  money  of  the 
Tnitod  Statos  of  America,  to  be  paid  to  the  said  [nam^  infant], 
his  [or,  her]  executors,  administrators  or  assigns;  for  which 
payment,  woll  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly  and  severally  firmly  herAy. 

Sealed  with  our  peals.     Dated  the  day  of  ,  19    . 

27  Soe  notes  to  Form  347.  Ky.  Co..  80  App.  Div.  63,  80  N.  Y. 

2S  The  piiardian  ad  litem  must  give  Supp.  23.1. 

sociirity   before   he    can    receive   any  29  The  infant  is  to  be  the  obligw. 

ir.nnoy  or  property  of  the  infant,  or  N.  Y.  Code  Civ.  Pro.,  S  475;  except 

enforce   anv   judgment.     N.   Y.   Gen,  in  partition.    Id.,  §  1536. 

Rules  No.  61,  of  1884,  and  Code  Civ.  «0N.  Y.  C6de  Qy.  Pro,  f  435. 
Pro.,    S    474;    Wileman   V.   Met.    St 
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Whebsas,  by  an  order  of  the  Court,  entered  on  the 

day  of  ,  19      [or,  by  an  order  made  by  Hon.  J.  K., 

justice  of  the  Court,  dated   the  day   of  , 

19  ],  the  above  bounden  M.  N.  waa  duly  appointed  to  appear  as 
the  guardian  ad  litem  of  [name  of  infant^  for  the  purposes  of 
[if  for  an  infant  defendant^  defending  an  action  theretofore 
l)6gun  against  said  [infant,  and  others}  by  [plaintiff]  for  [specify 
object  brieflyl. 

And  whebeas  [here  recite  recovery  which  is  to  be  received  by 
ike  gyjardian]. 

Now,  THEBEEOBE,  the  couditiou  of  this  obligation  is  such,  that 
if  the  said  M.  N.  shall  faithfully  discharge  the  trust  committed 
to  him  as  such  guardian  in  respect  to  said  money  and  property, 
and  account  for  and  apply  the  same  under  the  direction  of  the 
<'onrt,  then  this  obligation  is  to  be  void ;  otherwise  to  remain  in 
full  force  and  effect 

[Signatures  and  sealsJ] 
Signed,  sealed  and  delivered 

in  presence  of 

[Signature  of  witness']. 

[Acknoivledgment  of  proof  as  in  Forms  Nos.  1  and  6,  pp. 
3,  5 ;  affidavits  of  sufficiency,  and  approval  by  justice  of  the  court 
hi  Forms  Nos.  252,  255,  pp.  479,  480.  File  with  the  clerk  of  the 
court.] 

FORM  No.  494. 

Affidavit  to  obtain  confirmation  of  service  on  infant,  and  appointment  of 
guardian  ad  Utem,  nunc  pro  tnnc^si 

[Title  of  court  and  cause.] 
[Venue.] 

M.  N.,  being  duly  sworn,  says  that  he  is  an  attorney  and 
counselor  at  law,  of  this  court ;  that  on  the  day  of  , 

19  ,  he  was  by  order  of  this  court  appointed  guardian  ad  litem 
♦>f  the  above-named  Y.  Z.,  an  ixifant  defendant  herein,  and  on 
the  day  of  ,  19     ,  [filed  his  bond,  approved  by  one 

of  the  justices  of  this  court,  as  such  guardian,  and  at  the  same 
time  he]  put  in  his  answer  as  guardian  for  said  infant,  and  has 
ever  since  appeared  in  all  the  proceedings  taken  herein,  has 
attended  faithfully  to  his  duties  as  ^uch  guardian,  supposing  his 
appointment  to  have  been  regular,  and  has  protected  and  watched 

.'«  From     an    unreported     case     in     which  title  founded  on  these  proceed- 
ings was  sustained. 
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over  the  interests  of  the  said  infant.  That  it  is  now  alleged  for 
the  first  time  that  the  service  of  the  summons  and  complaint  od 
said  infant  was  informal  Deponent  fears  that  unless  an  order 
of  appointment  be  now  made,  "nunc  pro  tunc**  making  and 
confirming  his  present  appointment  as  such  guardian,  the  proceed- 
ings herein  may  be  considered  irregular.  [Deponent  further  stys, 
that  all  the  allegations  in  his  affidavit  of  sufficiency  dated  the 
day  of  ,  19     ,  on  the  original  application,  are  true  now 

and  were  true  when  said  affidavit  was  made.] 

[Jurat.']  [Signature.] 

[Annex  other  papers  showing  a  subsequent  due  service  upon  the 
infant  defendant,  and  supporting  application.'] 

FOSH  Ho.  405. 

Ordar  coafiimiBg  aoxTieo  on  iafaati  sad  ro-appointing  gaardiaa  ad  litem,  nvne 

pro  time. 

At  a  Special  Term  [etc.     See  p.  255]. 
[Title  of  cause,] 

On  reading  and  filing  the  annexed  petition  of  V.  Z.,  the  mother 
of  the  defendant,  Y.  Z.,  an  infant  of  the  age  of  years,  who 

resides  with  hor  said  mother,  and  on  reading  and  filing  the  consent 
of  M.  X.,  duly  acknowledged,  and  proof  by  affidavit  that  saiJ 
M.  N.  is  a  competent  and  responsible  person,  and  also  the  affidavit 
of  said  M.  X.,  verified  the  day  of  ,  and  it  appearing 

that  the  service  of  the  summons  and  complaint  on  said  infant 
heretofore  made  was  alleged  to  be  insufficient  and  defective,  and 
that  such  defect  has  been  now  rectified  and  due  service  made,  and 
that  no  rights  of  said  infant  have  been  prejudiced ; 

Ordered,  that  M.  X.  be  and  he  hereby  is  appointed  guardian 
ad  litem  to  appear  for  and  protect  the  rights  of  said  infant  [name] 
in  this  action;  and  that  this  order  be  entered  and  filed  *' nunc 
pro  tunc"  as  of  the  day  of  ,  19     ,  the  date  of  the 

original  ordor  appointing  said  M.  N.  guardian  ad  litem  of  said 
infant  Y.  Z.,  and  that  the  answer  served  and  the  bond  filed  by 
the  said  M.  X.  as  puch  guardian  on  the  day  of 

19  ,  be  taken  and  received  as  if  this  order  had  been  then  made 
and  entered,  and  said  answer  had  been  served  and  said  bond 
approved  and  filed  in  pursuance  of  the  order  now  made. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
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FORM  Ho.  486. 
Ordar  tliAt  irresoUr  judgment  againtt  infant  itand  conflzinad. 

At  a  Special  Term  [etc.     See  p.  255]. 
[Title  of  cause.] 

The  plaintiff  having  moved  upon  an  order  to  show  cause  why 
all  the  proceedings  herein  should  not  be  confirmed  and  stand  as 

00  the  infant  defendant,  Y.  Z.,  after  hearing  A.  T.,  attorney  for 
the  plaintiffs  in  support  of  said  motion,  and  M.  N.,  guardian 
ad  litem  for  such  infant  defendant,  having  appeared  and  sub- 
mitted the  interests  of  said  infant  to  the  protection  of  the  court; 
noWy  on  motion  of  A.  T.,  plaintiff's  attorney, 

Ordebed,  that  all  the  proceedings  previously  had  herein  be 
and  they  hereby  are  confirmed  as  to  said  infant  defendant  Y.  Z., 
and  that  the  same  stand  in  all  respects  as  if  the  order  of  appoint- 
ment of  said  guardian  ad  litem,  dated  the  day  of  , 
19  ,  and  filed  with  the  clerk  of  this  court,  had  been  properly  and 
regularly  made  and  entered  after  due  service  of  the  summons 
upon  said  defendant 

Enter:   [signature  of  judge  hy  initials  of  name  and  titleJ] 

FOSH  Ho.  487. 
Sesignatioa  of  gnardian  ad  litem. 

[Title  of  court  and  cause.] 

To  the  Court: 

I,  the  undersigned  M.  V.,  respectfully  show  that  by  an  order 
of  this  court  I  was  appointed  guardian  ad  litem  of  the  infant 
defendant,  J.  M.  Q.,  in  the  above-entitled  action,  and  have  acted 
as  such  guardian  since  said  appointment  [Here  state  ground  of 
resigning,  for  instance]  Hlaving  removed  from  the  city  of 
,  where  said  infant  resides,  and  which  said  city  and 
county  is  the  place  of  trial  of  this  action,  I  hereby  respectfully 
resign  as  such  guardian,  and  ask  the  court  to  appoint  in  my  place 
and  stead  F.  S,  P.,  Esq.  of  the  city  of  ,  counselor  at  law, 

or  some  other  suitable  and  proper  person  [such  as  said  infant 
may  request,  he  being  now  over  fourteen  years  of  age].     And 

1  hereby  consent  to  any  such  appointment  and  waive  notice  of 
any  application  to  the  court  therefor. 

[Date.]  [Signature  of]  Guardian  ad  litem  for 
[Apply  on  petition,  annexing  resignation,  and  ashing  appoint- 
ment of  a  guardian  ad  litem;  see  Forms  for  original  appointment. 
Present  also  consent  of  guardian  ad  litem* s  attorney  to  the  substi- 
fution  of  an  attorney  to  be  chosen  by  such  person  as  the  court  may 
appoint  guardian  ad  litem.] 
54 
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CHAPTER  Vn. 

PROVISION   against    OOSTS. 
AxncLB    I.   Lbavb  to  sue  ob  defend  as  a  poob  pebson. 

II.   BbCUBITT  fob  00ST8. 

ARTICLE  I. 
Lkavb  to  Sub  ob  Defend  as  a  Poob  Pebson. 

[The  principles  relating  to  the  power  of  the  oourt,  and  the  practice,  have 
been  already  stated  in  connection  with  plaintiff's  application  before  cc10]llell^ 
ing  his  action;  p.  542.  The  following  Forms  relate  only  to  applications  ufter 
action  commenced.] 

FORMS. 

498.  Petition   for   leave   to   continue      500.  Affidavit  to  move  to  vacate  letve 

suit  as  a    poor   person   after  to  sue,  etc. 

suit  brought  without  leave.  601.  Order  vacating  leave  to  sue  u 

499.  Petition  for  leave  to  defend  as  a  poor  person. 

a  poor  person. 

FORM  No.  498. 

Petition  for  leave  to  continne  action  as  a  poor  peiton,  after  action  begm 

without  leave.32 

\ Title  of  court  and  catise.] 

To  the  [Supreme  Court  of  the  State  of  New  York] : 

The  petition  of  A.  B.,  the  plaintiflF  above  named,  respectfully 
shows :" 

I.  That  your  petitioner  resides  at  ,  within  the  State 
of  New  York. 

II.  That  your  petitioner  has  commenced  an  action  against  the 
above  named  defendant,  Y.  Z.,  to  recover  [state  character  of  cause 

3t  Prior  to  the  amendment  of  1904  The  only  benefit  obtainable  under 
to  S  3268  of  the  Code,. an  infant  suing  the  present  condition  of  the  statute. 
by  his  guardian  ad  litem  was  required  is  to  relieve  the  plaintiff  from  pay- 
to  pive  security  for  costs.  To  ])revent  ment  of  the  comparatively  snudl 
jrivinf?  such  security  application  was  amount  of  fees  required  up  to  trial, 
commonly  made  on  behalf  of  the  in-  See.  ffenerally,  the  Forms  and  DOtea 
fant  for  leave  to  sue  as  a  poor  per-  in  connection  with  obtaining  this 
son;  and  if  not  obtained  before  action  leave  prior  to  action  commenced, 
commenced,  such  an  application  could  Form  328.  et  seg. 
be  made  in  connection  with  a  motion  S3  If  the  action  is  on  behalf  of  »b 
to  vacate  a  previous  ew  parte  order  infant,  and  he  is  under  fourteen,  the 
requiring  security.  guardian  should  make  this  petition. 


PBOVISION   AGAINST    COSTS. I.    POOB    FEBSON.  851 

of  action]  as  appears  by  the  complaint  herewith  exhibited.  [^State 
the  condition  of  the  cause,  so  as  to  show  that  there  has  been  no 
unreasonable  delay.^] 

III.  That  your  petitioner  is  not  worth  one  hundred**  dollars, 
excepting  the  wearing  apparel  [and  furniture]  necessary  for  him- 
self [and  his  familjr®],  and  excepting  tKe  subject-matter  of  the 
action,"  and  is  unable  to  prosecute  such  action  unless  admitted 
to  do  so  as  a  poor  person.  [Circumstances  of  necessity  appealing 
to  the  discretion  of  the  court  may  here  he  added,  and  if  possible 
shown  to  have  arisen  since  action  brought,  for  instance,  thus:'] 

That  your  petitioner  has  no  relatives  in  this  country,  and  is 
obliged  to  earn  a  livelihood  by  working  as  a  seamstress,  nurse, 
or  chambermaid ;  that  your  petitioner  has  for  many  months  past 
been  incapacitated  from  earning  any  money,  owing  to  the  injuries 
sustained  as  aforesaid,  through  the  negligence  of  said  defendant, 
and  your  petitioner  has  thereby  become  impoverished. 

Wherefore,  she  asks  leave  to  prosecute  said  action,  as  a  poor 
person,  against  said  defendant,  and  that  the  court  will  assign  her 
attorney  and  counsel  for  that  purpose. 

[Daie.]  [Signaiure.] 

{YerificaHon  as  in  Form  No.  193,  on  p.  326.] 

FOKM  No.  490. 
Petitioa  for  leave  to  defend  as  a  poor  peraoajs 
[Title  of  court  and  cause.] 

To  the  [Supreme  Court  of  the  State  of  New  York].** 
The  petition  of  Y.  Z.,  of  ,  respectfully  shows: 

I.  That  the  above-entitled  action  has  been  duly  commenced, 
and  is  now  pending  in  this  court,  against  this  petitioner,  and 
involves  his  right,  title,  or  interest  in  or  to  certain  real  [or,  per- 
sonal] property  [or  both]^  the  object  of  said  action  being  [here 
stale  facts  sufficient  to  show  the  nature  of  the  action,  and  to 

34  For  conyenient  fomiB  for  stating  must  show  that  he  is  an  object  of 

the  condition  of  the  cause,  see  Article  charity.    Isnard  v.  Cazeaux,  1  Paige, 

n   of  this  chapter,  on  Security  for  39. 

Costs.  ssSee,  for  principles  affecting  this 

»  The  sum  fixed  by  N.  Y.  Code  Civ.  application,  Form  328  of  this  volume 

Pro.,  I  459.  and  text  immediately  preceding  it. 

30  Omit  this  clause  if  he  has  none.  89  The  court  in  whicn  the  action  is 

87  This  is  the  statutory  condition.  pending. 
On  general  principles  the  appellant 
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identify  the  property  affected  —  as,  for  instance]  to  procure  an 
adjudication  upon  the  construction  of  the  will  of  one  M«  N.,  in 
which  this  petitioner  is  sole  legatee,  and  to  declare  the  same  void ; 
as  more  fully  appears  by  a  copy  of  the  complaint  herein^  and  of 
said  will,  hereto  annexed. 

II.  That  the  summons  and  complaint  was  served  on  your 
petitioner  oa  the  day  of  »  ^^  ;  ^^^  ^^  time  within 
which  your  petitioner  is  required  to  appear  and  pleads  will  not 
expire  until  the  day  of  [or  otherwise  state  the 
condition  of  the  cause]. 

III.  That  your  petitioner  has  fully  and  fairly  stated  *he  ca:^ 
to  M.  N.,  a  counselor  of  this  courts  who  resides  at  and 
whose  certificate  is  hereto  annexed;  and  your  petitioner  has  a 
good  and  substantial  defense  on  the  merits  to  said  action,  as  he 
18  advised  by  said  counsel,  after  such  statement,  and  verily 
believes. 

IV.  That  your  petitioner  is  not  worth  one  hundred  dollars, 
besides  the  wearing  apparel  [and  furniture***]  necessary  for  him- 
self [and  his  family^],  and  besides  the  [legacy]  which  is  the 
subject  of  the  action,  and  is  unable  to  defend  such  action  unle.-vs 
admitted  to  do  so  as  a  poor  person. 

Wherefore,  he  asks  leave  to  defend  said  action  as  a  poor 
person,  and  that  the  court  will  assign  him  attorney  and  coun:>f4 
to  conduct  his  defense. 

[Date.]  [Sitpiatures.] 

[Verification  as  in  Form  No.  19S,  p.  826.  Certificate  of 
counsel  as  in  Form  No.  329,  substittUing  "  defense  '^  for  "  cauj=e 
of  action."] 

[Order  to  show  cause  or  notice  of  motion,  see  Forms  Noa. 
186,  187.]** 

[Order  granting  or  refusing  motion,  stiptzlation  of  counsel  iv 
serve  without  compensation,  as  in  Forms  Nos.  330  to  332,  suh- 
stituting  "  defense  "  for  "  cause  of  action,*'  "  defend  "  for  "  pros- 
ecute," etc.] 

40  If  he  has  none,  omit  these  taken,  add  statement  as  to  preriou^ 
clauses.  application,  and  show  neoemty  for 

41  If  an   order   to   show   cause    is     order. 


PEOVI8ION    AOAIX8T    COSTS. 1.    POOE   P£BSOK.  853 

FOSM  No.  600. 
Af&dATit  to  moTO  to  vacate  leave  to  fue,  etc 
[Title  of  court  and  action.] 
[Venue.'] 

Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  this  action ;  that  he  is  informed 
and  believes  that  prior  to  the  commencement  of  [or,  pending] 
this  action,  and  on  or  about  the  day  of  ,  19  ,  upon 
application  to  the  court,  an  order  was  duly  granted  and  entered 
herein,  allowing  plaintiff  to  prosecute  this  action  as  a  poor  person. 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
19  ,  issue  was  joined  herein  by  the  service  of  deponent's  verified 
answer  to  the  complaint  of  the  plaintiff. 

III.  That  although  more  than  months  have  elapsed 
since  such  joinder  of  issue,  the  plaintiff  has  taken  no  step  to 
bring  this  action  to  trial ;  that  no  note  of  the  issue  has  ever  been 
filed  by  plaintiff,  nor  has  he  ever  noticed  or  moved  the  cause 
for  trial;  and  that  younger  issues  than  this  have  been  tried  in 
their  regular  order  on  the  calendar  of  this  court^  [or  state  other 
delay  or  improper  conduct  of  plaintiff;  and  if  any  irregularity  in 
ohtaixiing  leave  is  relied  on,  state  it  here,  and  also  in  the  notice  of 
tnotion]. 

[Jurat.]  [Sicfnature.  ] 

FOSM  No.  601. 

Order  vacating  leave  to  eue  ae  poor  persoa. 

At  a  Special  Term  [etc.     See  p.  266].  ^ 
[Title  of  cause.] 

On  reading  and  filing  the  notice  of  motion  dated  the         day  of 
,19     ,  and  the  affidavit  of  Y.  Z.,  the  defendant,  verified 
the  day  of  ,  19     ,  thereto  annexed,  and  proof  of 

the  due  service  thereof  upon  plaintiff's- attorney,  and  it  appearing 
to  the  satisfaction  of  the  court  that  the  plaintiff  herein  has  been 
tniilty  of  improper  conduct  in  the  prosecution  of  his  action,  to  wit, 
[state  it  briefly, —  or,  has  been  guilty  of  wilful  and  unnecessary 
delay  herein]. 

Now,  after  hearing  Z.  T.,  attorney  for  the  defendant  for  the 

43  An  order  allowingr  a  suit  in  lay  in  brin^png  the  cause  to  trial. 
forma  pauperis  wiU  be  vacated  on  Steele  v.  Mott,  20  Wend.  679;  N.  Y. 
motion  for  wiUful  or  unnecestary  de-      Code  Civ.  Pro.,  |  462. 
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motion,  and  A.  T.  [or,  no  one  appearing]  in  opposition;  and  (m 
motion  of  said  Z.  T. : 

OBDXBXDy  that  the  order  entered  herein  on  the  day  of 

f  19     ,  granting  leave  to  plaintiff  to  prosecute  this  acticm 

as  a  poor  person,  be  and  the  same  hereby  is  vacated  and  annulled. 

Enter :  [initials  of  name  and  title  of  judge.] 
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AKTICLE  IL 

SSOUBITY   FOB   CoSTS. 

1.  Power  of  the  court.  6.  The  ijractice. 

2.  Laches.  0.  Additional  security. 

3.  Effect  of  other  statutes  as  to  costs.  7.  Vacating  order. 

4.  Action  by  or  against  representative. 

1.  Power  of  the  courW]  —  The  inherent  power  of  a  court  of 
i-ecord  of  general  jurisdiction  to  control  its  own  proceedings, 
enables  it  to  require  security  for  costs  in  its  discretion  from 
plaintiffs  who  are  non-residents  or  insolvent,  and  the  like,  or  who 
are  seeking  a  favor.** 

The  practice  is  now  regulated  by  statute,  and  the  statute  has 
sometimes,  in  later  cases,  in  courts  of  minor  authority,  been 
regarded  as  the  sole  source  of  the  power  of  the  court 

The  statute**  may  properly  be  considered  as  modifying  the 
power  of  the  court  to  this  extent,  that  it  gives  a  defendant  an 
absolute  right  to  security  in  certain  cases,**  and  limits  the  amount 
of  the  security,*®  and  entitles  the  plaintiff  to  make  a  deposit  or 
give  an  undertaking  at  his  election ;  but  in  cases  not  provided  for, 
the  power  of  the  court  is  still  inherent  and  discretionary.*^ 

Security  may  be  required  at  any  time  during  the  progress  of 
the  action,  and  after  judgment  and  pending  appeal,  and  may 
include  costs  already  accrued,  or  only  those  thereafter  to  accrue. *• 

43Knoch  V.  Funke,  28  Abb.  N.  C.  240,  22  Civ.  Pro.  161.  Cases  are  very 
fully  collected  and  well  analyzed  in  a  note  to  Ryan  v.  Potter,  4  Civ.  Pro.  Rep. 
(Browne)  82. 

Surrogates'  courts  are  held  not  included  in  the  New  York  statute.  Loesche 
V.  Griffin,  3  Dem.  358. 

44  In  New  York:   N.  Y.  Code  Civ.  Pro.,  %%  3268,  3279. 

«  Beckham  v,  Hague,  44  App.  Div.  140,  60  N.  Y.  Supp.  767. 

46  Robertson  v.  Barnum,  29  Hun,  667;  Turell  v.  Erie  R.  Co.,  47  App.  Div. 
639,  62  N.  Y.  Supp.  417;  Gates  f^.  McDonald,  14  N.  Y.  Supp.  907,  39  St.  Rep. 
128. 

47  An  exception  has  been  asserted  in  cases  of  derivative  jurisdiction,  and  the 
like,  where  an  action,  originally  brought  in  an  inferior  court  not  having  this 
power,  has  been  removed  into  a  court  having  such  power  under  the  statute. 

Thus,  in  Mellen  v,  Hutchins,  58  How.  Pr.  349,  it  was  held  that  a  non-resident 
plaintiff  cannot  be  required  to  give  security  for  costs  in  an  action  brought  in 
a  justice's  court  or  municipal  court  (in  this  case  municipal  court  of  Roches- 
ter, which  is  not  a  court  of  record)  upon  an  appeal  by  defendant  to  the  county 
court.  The  action  must  have  been  begun  in  a  court  of  record.  But  the  sound- 
ness of  this  doctrine  in  its  application  to  a  court  of  general  jurisdiction  is 
doubtful. 

48  Wood  9.  Blodgett,  49  Hun,  64,  16  Civ.  Pro.  114. 
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2.  Laches.']  —  Delay  to  move  for  security  for  cost%  especiaHj 
if  the  effect  is  that  the  motion  is  made  at  a  time  when  it  intOTupts 
or  delays  the  plaintiff's  proceedings,  is  good  ground  for  denying 
the  motion.  The  right  of  the  defendant,  in  those  cases  where  he 
is  r^arded  as  having  a  right  to  security  for  costs,  is  waived  bj 
not  applying  promptly  after  the  facts  on  which  the  application  is 
founded  are  known  to  him.* 

In  the  Appellate  Division  for  the  first  department,  the  role  i? 
e8tablished  that  the  defendant's  absolute  right  to  compel  a  non- 
resident plaintiff  to  give  security  is  waived  unless  asserted  before 
answer,  that  a  subsequent  application  is  addressed  to  the  discretion 
of  the  court,  and  facts  must  be  shown  to  excuse  the  delay.'*  This 
rule  is  not  followed  in  the  third  department." 

Laches  cannot  be  predicated  upon  a  delay  in  disooirering  plain- 
tiff to  have  become  insolvent  pending  the  action." 

The  application  may  be  entertained,  in  the  discretion  of  the 
court  or  judge,  at  any  stage  of  the  litigation,"  and  even  after 
laches  amounting  to  a  waiver,  which  would  justify  denying  the 
motion,  the  court  or  judge  has  power  to  grant  it** 

49  Gibbons  r.  Bush  Co.»  98  App.  Div.  283,  90  K.  Y.  8app.  603  (waiTer  bj 
waiting  twenty  montha  after  action  commenced,  althougn  answer  not  \vt 
aerved,  but  complaint  served  eighteen  montha  before  motion). 

Johnaton  r.  Met.  St.  Ry.  Co.,  66  App.  Div.  286,  67  N.  Y.  Snpp.  855;  Cooke 
r.  Same,  69  App.  Div.  164,  69  N.  Y.  Supp.  4  (no  waiver  results  from  drlay 
between  nervice  of  the  aummons  and  the  complaint^  under  extwiaions  procured 
by  plaintiff). 

50  Henderson,  etc.,  Co.  v,  McNally,  33  App.  Div.  132,  53  N.  Y.  Supp.  35K 
6  Anno.  Cas.  166,  28  Civ.  Pro.  174  (application  denied,  when  made  after  issue 
joined  and  noticed  for  trial  b^  both  sidea,  and  where  ground  was  that  ema* 
plaint  showed  plaintiff  a  foreign  corporation).  Segal  o.  Cauldwell,  22  App. 
Div.  95,  47  N.  Y.  Supp.  839  (delay  occurring  during  summer  vacation  held 
sufficient  excuse  to  warrant  exercise  of  discretion  at  Special  Term).  See,  also. 
Stevenson  r.  N.  Y.,  L.  E.  A  W.  R.  R.  Co.,  49  Hun,  169  (failure  to  show  that 
(I(>fcndant  had  no  knowledge  of  plaintiff's  non-residence  before  answer  serred. 
fatal  to  application).  Kelley  v,  Kremer,  74  App.  Div.  456,  77  N.  Y.  Supp.  515, 
11  Anno.  (an.  304  (it  is  no  excuse  that  defendant  could  not  obtain  a  stipula- 
tion extendinf^  time  to  answer,  and  that  court  for  €9  parte  businen  was  not 
in  session  —  it  not  appearing  that  defendant  had  endeavored  to  find  a  judge, 
and  served  the  answer  with  full  knowledge).  Boyd  r.  U.  S.  MJtge.  4  T.  Co., 
90  App.  Div.  33,  85  N.  Y.  Supp.  689  (where  issue  was  joined,  but  an  amended 
complaint  served  charging  defendant  in  a  different  capacity,  Aeld,  that  hi» 
right  to  demand  security  was  not  waived). 

61  Wickaer  i\  Village  of  Elmira  Heights.  42  App.  Div.  426,  59  N.  Y.  Snpp. 
130. 

52  Donnelly  r.  Third  Ave.  R.  Co.,  112  App.  Div.  648,  98  N.  Y.  Supp.  387. 

B3  Gedney  v.  Purdy,  47  N.  Y.  676. 

64  Robertson  r.  Bamum,  29  Hun,  667. 

In  Hujninin  r.  Thatcher,  18  Fed.  Rep.  106,  it  was  held  that  the  time  within 
which  a  defendant  shall  make  his  demand  for  security  for  oosta,  from  a  aon- 
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3.  Effect  of  other  ataiutea  as  to  costs.']  —  The  power  of  the 
court  to  require  security  for  costs  is  not  taken  away  by  the  giving 
of  security  as  a  condition  of  procuring  a  provisional  remedy ;  but 
the  fact  that  such  a  security  —  as,  for  instance,  in  replevin, — 
covers  the  general  costs  of  the  cause,  may  be  a  reason  for  refusing 
to  require  further  security.^ 

AMien  the  claim  of  a  poor  person  to  sue  in  forma  pauperis,  and 
the  claim  of  a  defendant  to  require  him  to  give  security  for  costs 
c*onflict,  it  is  in  the  discretion  of  the  court  which  shall  prevail ;  for 
even  if  the  statute  as  to  security  for  costs  be  deemed  to  give 
defendant  a  right  to  demand  it,  in  cases  of  insolvency  generally, 
the  very  object  of  the  statute  as  to  suing  m  forma  pauperis,  is  to 
create  an  exemption  from  all  liability  for  costs  in  a  certain  class 
of  cases  of  pecuniary  irresponsibility.** 

A  person  who  has  been  allowed  to  sue  tn  forma  pauperis  cannot 
b©  required  to  give  security  for  costs.*^^ 

4.  Action  hy  or  against  representative.]  — Where  a  non-resi- 
<!ent  sues  as  executor,  administrator,  etc.,  under  an  appointment 
made  by  a  court  of  the  State,  he  is  not  a  "  person  residing  without 
tlie  State"  within  the  statute." 

A  plaintiff,  suing  as  trustee,  receiver,  executor,  or  other  repre- 
sentative party,  will  not  be  compelled  to  file  security  for  costs 
merely  on  the  ground  of  insolvency,  or  that  he  has  no  funds  in 
his  hands,  or  the  estate  has  no  assets  beyond  the  cause  of  action; 
it  must  appear  also  that  the  action  is  brought  in  bad  faith,  or 
heedlessly,  or  that  plaintiff  will  not  probably  succeed.** 

resident  plaintiff,  is  not  confined  to  the  time  before  issue  is  joined,  but  the 
defendant  may  require  the  security  to  be  filed  at  any  stage  of  the  litigation, 
provided  he  is  not  guilty  of  laches  or  bad  faith.  N.  Y.  Code  Civ.  Pro.,  U  3268, 
3278,  were  applied  by  the  Federal  court. 

55  Vulcanite  Cement  Co.  v,  Williams,  46  Misc.  406,  92  N.  Y.  Supp.  674; 
Boucher  r.  Pia,  14  Abb.  Pr.  1  (replevin) ;  and  see  Wise.  F.  &  M.  Ins.  Co.  r. 
Flobbs,  22  How.  Pr.  494;  McCall  v.  Frith,  2  Civ.  Pro.  Rep.  (Browne)  9,  with 
note  (injunction). 

66  See  CHiapter  II,  Article  VII  of  this  volume ;  and  see  Thomas  v.  Thorwegan, 
27  Fed.  Rep.  400. 

CTErickson  r.  Poey,  6  Civ.  Pro.  Rep.  379;  Irving  v,  Garrity,  13  Abb.  N.  C. 
1A2;  Hotaling  r.  McKenzie,  ,7  Civ.  Pro.  Rep.  321.  In  these  cases  the  plaintifiTs 
were  infants,  but  upon  the  reasoning  of  the  two  latter  cases,  a  non-resident 
or  an  insolvent  who  had  been  so  allowed  could  not. 

ssPursley  c.  Rodgcrs,  44  App.  Div.  139,  61  N.  Y.  Supp.  1016;  Downer  t?. 
Carter,  75  App.  Div.  630,  78  N.  Y.  Supp.  1114;  Kelly  v.  Madigan,  88  App.  Div. 
138,  84  N.  Y.  Supp.  332. 

ft»  Hale  V,  Mason,  86  Hun,  499,  33  N.  Y.  Supp.  789,  and  cases  cited.  Ridg- 
way  V,  Symons,  14  Misc.  78,  35  N.  Y.  Supp.  197;  Gmaehle  v.  Rosenberg,  80 
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Security  cannot  be  required  where  the  action  is  metdj  ctm- 
tinued  by  the  representative.*^ 

6.  The  practice.']  —  Where  a  defendant  claims  security  as  a 
matter  of  right,  the  New  York  statute  contemplates  an  ex  parte 
application  to  the  court,  or  a  judge  thereof.  There  is  no  objec- 
tion, however,  to  the  making  of  a  motion  for  security,  and  such  is 
frequent  practice." 

When  the  application  invokes  the  court's  discretion  in  requiring 
security,®  it  can  only  be  made  upon  notice.® 

It  is  not  unusual  for  the  defendant's  attorney  before  applying, 
in  cases  of  right,  to  give  plaintiff's  attorney  notice  that  security 
will  be  required,  and  the  attorney  frequently  complies  rather  thai} 
incur  the  statutory  liability  for  costs  which  rests  upon  him  per- 
sonally if  security  is  not  given* 

Where,  after  notice  of  motion  for  security,  defendant  receive? 
notice  that  security  has  been  filed,  with  a  copy  of  the  affidavit  of 
justification,  he  should  countermand  his  notice.  If  he  persists  in 
moving,  he  may  be  charged  with  costs,^  though  as  his  right  to 
move  for  additional  security  is  now  held  to  depend  upon  having 
obtained  a  prior  order,^  a  formal  order  it  would  seem  ought  to  be 
entered. 

6.  Additional  security.']  —  The  statute  which  practically  limits 
the  amount  which  defendant  can  originally  require  as  matter  of 
right,  provides  against  its  insufficiency  by  allowing  the  court  or  a 
jiulire  to  make  an  order  for  additional  security.* 

App.  Div.  541,  80  N.  Y.  Supp.  705;  I>rago  v.  Kavanagh,  56  App.  Dit.  179, 
67  X.  Y.  Supp.  622.  (Compare  Pursley  r.  Rodgers,  44  App.  Div.  139,  61  N.  Y. 
Supp.  1015).  Will  be  required  of  plaintiff  upon  prosecuting  an  appeal  from 
jud^nnent  of  di.sinii^sal.  Gifford  V.  Rising,  48  Hun«  128;  Contra,  Cowen  a 
Rou«*s,  49  Misc.  338. 

60  Sullivan  r.  Rem.  Sewing  Macb.  Co.,  27  Hun,  270;  Denehj  r.  McC1oc4 
21  Misc.  641,  47  N.  Y.  Supp.  741. 

«i  Pursley  r.  Rodgers,  44  App.  Div.  139,  61  N.  Y.  Sapp.  1015.  And  has  been 
8u;:?osted  an  the  bolter  practice,  but  this  is  doubted.  Churchman  v.  MerritU 
60  Hun,  270,  2  N.  Y.  Supp.  843. 

62  In  an  action  by  or  against  an  executor  or  administrator  in  his  represeati- 
tive  capacity,  trustee  of  an  express  trust  a  person  expressly  authorized  bf 
statute  to  sue,  etc.,  official  assignee,  receiver,  committee,  eta,  in  which  ca^w, 
under  N.  Y.  Code  Civ.  Pro.,  {  3271,  the  application  is  to  the  discretion  of  the 
court. 

63  Pursley  r.  Rodgers,  supra;  Kelley  r.  Kremer,  74  App.  Div.  456,  77  N.  Y. 
Supp.  515,  11  Anno.  Cas.  305;  Kronfeld  V.  Liebman,  78  App.  Div.  437,  79  X. 
Y.  Supn.  1083;  Wood  v.  Blodgett,  49  Hun,  64. 

«4Micklethwaite  r.  Rhodes.  4  Sandf.  Ch.  434. 

05  Dunk  r.  Dunk,  177  N.  Y.  264. 

66  N.  Y.  Code  Civ.  Prn..  |  3276.  Such  additional  security  may  be  required 
after  a  judgment  in  derendant's  favor  and  pending  plaintiff's  appeal  Bender 
V.  Paulus,  109  App.  Div.  148,  96  N.  Y.  Supp.  671. 
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Upon  such  an  application^  facts  showing  its  necessity  must  be 
stated.  It  is  not  enough  to  allege  generally  that  the  security  is 
insufficient^  The  death  or  insolvency  of  a  surety  gives  a  right 
to  require  the  additional  undertaking.^ 

It  is  necessary  that  the  first  undertaking  or  payment  into  court 
should  have  been  under  an  order  therefor.®* 

If  the  official  or  representative  character  of  the  plaintiff  is  such 
that  the  original  order  was  discretionary,  it  is  better  to  apply  to 
the  court,  not  to  a  judge,  if  additional  security  is  desired,  although 
the  statute  authorizes  a  judge  to  make  the  order. 

Although  such  an  order  is  not  matter  of  right,  the  refusal  of  it 
in  a  proper  case  is  of  course  reviewable  at  the  Appellate  Division.*^ 

7.  Vacating  order,"]  —  Where  an  order  has  been  obtained 
ex  parte  requiring  security,  the  plaintiff  may  properly  test  the 
question  of  the  defendant's  right  to  the  order  by  motion  to  vacate 
on  the  papers  upon  which  the  order  was  granted.  If  the  facts 
appearing  upon  such  a  motion  to  vacate  disclose  a  situation 
invoking  the'  court's  discretion  to  require  security,  but  also  show 
that  the  ex  parte  order  was  unauthorized,  the  order  must  be 
vacated,  leaving  the  defendant  to  a  subsequent  motion.^^ 
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602.  Affidavit  to  obtain  security  for  507.  The  same,  where  plaintiff  raee 

costs  from  nonresident  plain-  as  trustee  in  bankruptcj. 

tiff  or  relator.  60o.  The  same,  in  case  of  insolvency 

503.  The  same,  in  case  of  plaintiff  or  of  plaintiff  pending  suit. 

relator,  having  removed  pend-  609.  The  same,  where  plaintiff  is  an 

ing  suit.  executor  or  administrator. 

504.  The  same,  where  plaintiff  is  a  610.  The  same  where  plaintiff  is  the 

foreign  corporation.  administrator    with    the    will 

505.  The  same,   in  case  of  plaintiff  annexed,  as  attorney   in  fact 

imprisoned    for  crime.  of  a  foreign  executor. 

.506.  The  same,  where  plaintiff  sues  611.  The  same,  where  defendant  is  an 

as    assignee    for     benefit  •  of  executor    harassed    by    veza- 

creditors.  tious  litigation. 

OT  Nugent  V,  Keenan,  63  N.  Y.  Super  Ct  630. 

«8  Tracy  v.  Dolan,  31  App.  Div.  24,  62  N.  Y.  Supp.  351. 

6B  Dunk  f^.  Dimk,  177  N.  Y.  264.  The  case  of  Repub.  of  Honduras  v,  Soto, 
112  N.  Y.  310,  holding  that  no  additional  security  can  be  required  where 
plaintiff  deposits  money  in  court,  has  been  superseded  by  an  amendment  of 
1901  to  sectton  3276. 

TO  Tracy  v,  Dolan,  31  App.  Div.  24,  52  N.  Y.  Supp.  351 ;  Reck  v.  Phoenix  Ins. 
Cb.,  18  Wkly.  Dig.  605. 

?l  Kronfeld  v.  Liebman.  78  App.  Div.  437,  79  N.  Y.  Supp.  1083.  Compare 
Kelley  r.  Kremer.  74  App.  Div.  466,  77  N.  Y.  Supp.  516,  11  Anno.  Oas.  305. 
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017.  Undertaking  for  eosU. 

518.  Notice  of  filing  of  underUki^ 

619.  Beeeiver'a  bond  for  costs. 

620.  Affidavit  to  obtain  order  diaiiis»- 

ing  action  for  failoie  to  file 
security  for  oosta. 

621.  Order  dinnisaing  action  for  fail- 

ure to  lile  securitj  or  to  paj 


612.  Notice  of  motion  to  obtain  ■» 

curity. 
513.  Order  to  show  cause  why  seenr- 

ity   for  ooeta   should   not   be 

given. 
M4.  Order  that  plaintilT  file  security 

for  costs. 
616.  Affidavit    to    obUin    additional 

security  for  costs. 
616.  Notice  of  payment  into  court  in 

lieu  of  undertaking. 

FORM  No.  502. 
Affidavit  to  obtAia  Mcnxity  for  cotta  from  non-tMitait  iJaliitiff  or  id«tK.a 

[Title  of  cause.'] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  saya: 

I.  That  he  is  the  defendant  herein ;  that  this  action  \_or,  if  a 
special  proceeding,''^  say,  this  proceeding  which  is,  here  briefly 
indicate  it,  for  example,  an  application  for  a  writ  of  prohibition 
against,  etc.]j  was  commenced  against  deponent  on  the  daj 

of  ,  19     ,  and  deponent  has  duly  appeared  herein,  by 

M.  X.,  his  attorney,  and  his  time  to  answer  will  expire  on  the 
day  of  ,  19     .  [Or,  here  state  other  condition  of 

the  cause,  and  if  at  issue  show  excuse  for  delay  in  applying,  as  in 
paragraph  III,  helow.] 

n.  That  when  this  action  [or,  proceeding]  was  commenced^ 
plaintiflT*  for,  relator]  above-named  was  [and  ever  since  has 
beon^*]  a  non-resident  of  the  State  of  New  York,  and  then  was 
[and  still  is]  a  resident  of  [France].''* 


72  All  plaintiffil  must  be  non-reei- 
dents.     Code  Civ.  Pro.,  j(  3270. 

73  The  inliorent  power  of  a  court  of 
record  to  require  »ecurity  for  costs, 
in  its  discretion  extends  to  special 
proceed  in^js. 

Die  N.  Y.  C  ode  Civ.  Pro..  S  3279, 
jfives  tlie  defendant  in  a  special  pro- 
ceeding the  same  right  to  require  se- 
curity as  in  an  action. 

74  A  foreiprn  State  is  a  "  person " 
within  the  Code  requirement.  Re- 
puhlic  of  Honduras  i?.  8oto,  112  N.  \. 
310. 

75  Continued  non-residence  is,  how- 
ever, held  not  essential.  A  plaintiff 
vho  resides  without  the  State  when 
the  action  is  commenced,  is  not  ex- 
cused from  filing  security  by  the  fact 
that  he  afterwards  becomes   a   resi- 


dent. Ambler  v.  Ambler,  8  Abb.  Pr. 
340. 

76  Mere  temporary  absence  from  tbe 
State  does  not  necessarily  constitute 
non-residence  within  the  statnte. 
Taylor  r.  Norris.  104  App.  Div.  21. 
93  N.  Y.  Supp.  .^6. 

The  matter  of  proof  of  non-resi- 
dence, and  to  what  extent  it  ma? 
rest  upon  information,  is  disenssed 
under  "  Service  of  Sumu oxs  bt  Pcb- 
UCATIOF,"  p.  666,  etc.  It  is  necessarr 
to  show  that  inquiry  has  been  ma'le 
in  proper  channels.  See  Davidson  r. 
Boee,  67  App.  Div.  212,  68  N.  Y. 
Supp.  316. 

A  positive  statement  of  nonresi- 
dence,  made  by  defendant's  attomej, 
was  held  sufficient  although  no  facts 
were  disclosed  from  which  it  wouhi 
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[Or,  if  the  action  is  brought  in  a  county  court,  the  city  court  of 
Y ankers,  or  the  justice's  court  for  the  city  of  Albany:'] 

IL  That  when  this  action  [or,  proceeding]  was  commenced 
said  plaintiff  [or,  relator]  was  [and  ever  since  has  been]  a  non- 
resident of  the  city  [or,  county]  of  ,  and  then  was  [and 
still  is]  a  resident  of             in  the  [county]  of 

[Or,  if  a  domestic  corporation]''^  that  plaintiff  has  its  principal 
office  and  place  of  business  in  the  city  of  y  in  the  county  of 

,  and  such  place  of  business  was  so  designated  in  its  certifi- 
cate of  incorporation. 

[Or,  if  the  cause  is  pending  in  the  City  Court  of  New  York:] 

II.  That  when  this  action  was  commenced,  said  plaintiff  was 
[and  ever  since  has  been]  a  non-resident  of  the  city  of  New  York, 
and  then  had  [and  still  has]  no  oflSce  for  the  regular  transaction 
of  business  in  person  within  the  limits  of  the  Borough  of  Man- 
hattan or  the  Borough  of  the  Bronx,^^  and  was  then  [and  still  is] 
a  resident  of  the  city  of  [Buffalo],  in  the  State  of  [New  York]. 

[Where  there  has  been  delay  in  moving,  state  excuse,  for  int 
stance  thus]  III.  That  defendant  is  not  personally  acquainted 
with  the  plaintiff  [or,  relator],  and  was  not  aware  of  the  fact  of 
his   being  such  non-resident  until  the  day   of  , 

19  ,  when  such  fact  and  the  fact  that  plaintiff  [or,  relator]  was 
a  non-resident  at  the  commencement  of  this  action  was  for  the 


appear  that  he  had  personal  knowl- 
edge. Wickser  v.  Village  of  Elmira 
Ileiphts,  42  App.  Diy.  426,  69  N.  Y. 
Supp.  130. 

See  an  examination  of  confliciinff 
statements  in  affidavits  out  of  which 
the  court  determined  that  a  case  of 
change  of  plaintiff's  residence  had 
been  established  against  his  claim  ot 
continued  residence  in  New  York. 
Flaherty  f.  Gary,  26  App.  Div.  196, 
49  N.  Y.  Supp.  303. 

An  affidavit  alleging  that  defend- 
ant's attorney  was  informed  by  one 
H.,  a  personal  friend  of  plaintiff, 
that  the  latter  was  a  non-resident^ 
and  that  H.  declined  to  make  an  affi* 
davit,  establishes  plaintiff's  non-resi- 
dence prima  facie.  Mitchell  v.  Dick, 
28  N.  Y.  Supp.  1003,  60  St.  Rep.  161. 

77A  domestic  corporation  'is'  a 
"  person  "  within  the  code  provision, 
and  its  residence  in  its  principal 
place  of  business  as  designated  in  its 
certificate  of  incorporation.  Sperin 
Spec.  Agency  p.  Seaman,  49  App.  Div. 
33.  63  N.  Y.  Supp.  407. 


TSN.Y.  Code  Civ.  Pro.,  J  3160.  In 
an  action  in  the  City  Court  of  New 
York,  a  non-resident  will  not  be  re- 
quired to  give  security  for  costs  un- 
less it  affirmatively  appears  that  he 
has  no  office  or  place  for  the  regular 
transaction  of  business  in  the  city. 
Stephenson  v.  Hanson,  4  Civ.  Pro. 
Rep-  (Browne)  104;  Wyckoff  v.  Dev- 
lin, 8  id.  138;  Gage  V.  Peetsch,  12 
Misc.  648,  34  N.  Y.  Supp.  20.  But 
see  note  83,  post,  as  to  a  foreign  cor- 
poration. 

Whether  this  reference  to  the 
"  city  "  in  the  statute  will  cover  the 
greater  city  as  now  constituted,  or  as 
existing  prior  to  consolidation,  is  not 
yet  decided.  But  it  is  necessary  for 
defendant  to  negative  plaintiff's  hav- 
ing an  office  in  the  Borough  of  the 
Bronx.  Pelz  r.  Roth,  46  Misc.  410. 
92  N.  Y.  Supp.  263. 

A  non-resident  plaintiff  who  is 
merely  in  the  city  in  the  employ  of 
others,  is  not  held  to  have  an  office 
or  place  of  business  therein,  and  se- 
curity may  be  required.    Morehead  v. 
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tirst  time  diaoovered;  that  at  the  time  of  the  oommenoement  of 
the  action,  defendant  made  inquiries  \_8tcUe  what  and  where,  and 
show  misleading  information,  or  no  information,  etc.'} 

[Apply  ex  parte  for  the  order;  or,  if  the  proof  of  nonrremdence 
seems  weak,  and  depending  on  hearsay,  may  notice  motion;  or,  if 
an  order  to  show  cause  is  sought  instead  of  giving  notice  of 
motion]  IV.  That  an  order  to  show  cause  is  asked  for  because 
\  stating  reasons;  see  Form  No,  62,  at  page  171]  ;  and  that  no 
previous  application  has  been  made  for  such  order  [except,  etc. 
See  pp.  116,  171]. 

[Add  affidavit  of  merits  if  extension  of  time  to  answer  is  de- 
sired.']^ 

[Jurat.]  ISignaiuTt.] ' 

FORM  No.  508. 
Tha  lama^  in  caaa  of  plaiatiff  or  xoUtor  hsTiag  nmoifod  ponJiwg  smtM 

[As  in  preceding  Form,  substituting,  however,  for  paragraph 
II,  the  following*] 

II.  That  since  the  commencement  of  this  action  [or,  proceed- 
ing], and  in  or  about  the  month  of  last,  the  plaintif 
[or,  relator]  above-named  removed  from  this  State**  to  the  State 
of  ,  and  has  ceased  to  be  a  resident  of  this  State,  and  is 
not  within  the  jurisdiction  of  this  court  [but  now  resides  at        ]. 

[//  there  has  been  a  considerable  delay  in  making  the  applica- 
tion, since  plaintiff's  removal,  state  facts  excusing  delay,  such  «, 
lack  of  knowledge.] 

Kimball.  N.  Y.  Daily  Reg.  Jan.   17,  eiencj   of   the    proof   establishiBg  a 

1882.  change  of  residence. 

A  plaintiff  in  the  New  York  Citj  Si  Contemplated     remoral,     e.    p.. 

Cburt,  who  has  given  an  undertaking  where  plaintiff  has  engaged  paeag^ 

upon  the  ii«Hue  of  short  summons,  is  for    Europe,    is    not    enough;    there 

not  required  to  give  security  for  costs  mnst  be  an  actual  removaL    Morta 

besides.    N.  Y.  Code  Civ.  Pro.,  §  3166.  r.  Domestic  Teleg.  Co.,  1  Abb.  N.  C 

TOKinley   r.   Hardw.   Mfg.   Co.,  49  290. 

MiBc.  334.  But  voluntary  removal  is  not  dko- 

•0  See  N.  Y.  Code  Civ.  Pro.,  I  3269,  sary.     A  resident  taken  to  anotte 

Bubd,  2.     See  Levy  r.  Meirowit*,  16  State  as  a  fugitive,  may  be  required 

Miw.    284.    28    N.    Y.    Supp.     123,  to  give   security.     Long  r.    Hall,  3 

wherein  the  court  examined  the  suffl-  Saadf.  729,  1  C.  R.  (N.  &)  114. 
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FORM  No.  604. 
Tlie  uune,  where  plAintiif  is  a  foreigii  coxpontioiL 

[ila  in  Form  No.  602,  suhstitviing,  however,  for  paragraph 
II,  the  following^  II.  That  the  plaintiff  above-named  is  a 
foreign  corporation®*  created  by  and  under  the  laws  of  the  State 
of  .« 

[Z7nier  N.  Y.  Code  Civ.  Pro.,  §  3268,  »ubd.  2.] 

FORM  No.  606. 
Tbe  same,  in  case  of  plaintiffs^  imprisoned  for  crime. 

[As  in  Form  No.  502,  substitviing,  however,  for  paragraph 
II,  either  of  the  follomng,  as  the  case  may  require:} 

U.  That  when  this  action  was  commenced,  plaintiff  above- 
named  was  imprisoned  in  the  coimty  jail  of  ,  under  ex- 
ecution for  the  crime  of                 ." 

[Or]  II.  That  since  the  commencement  of  this  action,  and  in 
or  about  the  month  of  last,  plaintiff  above-named  was, 

upon  conviction  of  the  crime  of  ,  sentenced  by  the 

court  to  the  State  prison  of  New  York  for  the  term  of 
years.*® 

FORM  No.  606. 

The  same,  where  plaintiff  sues  aa  aaaignee  for  henefit  of  creditora, 

[As  in  Form  No.  602,  substituting,  however,' for  paragraph 
II,  the  following:'} 

II.  That  this  action  is  brought  by  the  plaintiff  above-named  as 
assignee  for  the  benefit  of  creditors  of  L.  M.,  under  an  alleged 
assignment  made  in  or  about  the  month  of  last,  to  re- 

S2  A  national  bank,  or  any  corpora-  Pr.  470.    See,  also,  Stat  of  Pboceed- 

tion  created  by  or  under  the  laws  ol  inos. 

the  United  Steites,  if  located  in  the  83  it  ig  unnecessary  to  add,  if  the 

State  of  New  York,  is  a  domestic  cor-  action  is  in  the  New  York  City  Court, 

poration.      N.    Y.    Code    Civ.    Pro.,  that  the  corporation  has  no  office  for 

I   3343,  Bubd.  18.     But  when  located  the  transaction  of  business  within  the 

in  another  State,  it  is  a  foreign  cor-  city  or  borough.     Section  3160  does 

poration,  and  a  receiver,  who  is  ap-  not  apply  to  a   foreign  corporation, 

pointed   by   the   Comptroller   of  the  Henry    Huber    Co.    v.    Warren,    29 

Currency  and   is  neither   an   official  Misc.  588,  61  N.  Y.  Supp.  247. 

aasi^ce   nor   trustee   of   an   express  84  In  the  case  of  a  relator  in  hahect* 

trust,   nor   expressly   authorized    by  corpus,  N.  Y.  Code  Civ.  Pro.,  $  2000, 

statute  to  sue,  must  give  security  for  which  requires  tender  of  fees,  is  se- 

ecMta,  if  himself  a  non-reaident.    Beck-  cnrity  enough. 


V.  Hague,  44  App.  Div.  146,  60  85  Provided  for  by  N.  Y.  Code  Civ. 

N.  Y.  Supp.  767.  Pro.,  fi  3268,  subd.  3. 

A    foreign    country    may    be    re-  86  Provided  for  by  N.  Y.  Code  Civ. 

quired  to  give  security  for  costs.    Re-  Pro.,  f  3269,  subd.  3. 
public  of  Mexico  r.  Arrangoia,  3  Abb. 
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cover  in  his  representatiye  capacity  as  such  upon  a  canse  of  action 
claimed  by  him  to  have  arisen  prior  to  said  assignment"  as  ap- 
.  pears  by  the  complaint  herein.  lOr,  if  ihe  cause  arose  since,  add 
facts  appealing  lo  the  discretion  of  the  court,  a$  a  case  for  re- 
quiring security,^  see  Forms  Nos.  511,  517]. 

FORM  No.  607. 
Tht  saaia;  wbnv  plaiatUf  snei  at  tmstee  in  bsakruptcyji* 

[As  in  Form  502,  substituting  for  paragraph  II,  the  fol- 
lowing:'] 

II.  That  this  action  is  brought  to  recover  upon  an  alleged 
claim  of  said  M.  N.  \hankrapt]  tor  money  loaned  to  deponent 
[or,  otherwise  show  a  cause  of  action  accruing  before  plaintiff's 
appointment;  or  if  action  thereafter  accrued,  then  present  facU 
invoking  the  courVs  discretion.]^ 

FOSM  Ho.  506, 
TIm  sams,  in  case  of  iaaolnsDcj  of  plaintiff  pendina  ■oit.ai 

[As  in  Form  No.  502,  substituting  for  paragraph  II  the  fol- 
lowing:} 

II.  That  since  the  commencement  of  this  action,  and  on  or 
about  the  day  of  >  19     >  the  plaintiff  above-named 

was  duly  adjudicated  a  bankrupt  in  the  District  Court  of  the 
United  States  for  the  District  [or,  was  discharged  frwn 

his  debts  —  or,  his  person  was  exonerated  from  imprisonment  on 
account  of  his  debts  pursuant  to  the  statute  of  the  State  of  New 

87  The  oflScial  assignee  of  a  debtor,  Supp.  1083 ;  Welch  r.  Gaffner,  1  How. 

when  he  sues  upon  a  cause  of  action  Pr.   (N.  S.)   146. 

arising   before   the   assignment,  maj  See,  as  to  whether  a  cauiie  of  actios 

be  rompelled  by  the  defendant  to  give  has  arisen  prior  or  subsequent  to  tb^ 

security  for  costs.     N.  Y.  Code  Civ.  adjudication   in   bankruptcy,   or  ap- 

Pro.,  f  *3208.    But  where  the  cause  of  point  men  t  of  trustee.  Rielly  r.  BoseD* 

action  arose  after  the  assignment,  the  beiir,   57   App.    Div.   408,    68   N.   \. 

matter   is    in    the   discretion   of   the  Supp.     265,     9     Anno.      Cas.     377: 

court,    /rf.,  S  3271;  Welch  F.  Gaffney,  Schreier  r.  Hogan.  70  App.   Dir.  1 

1  How.  Pr.    (N.  S.)   146.  74  N.  Y.  Supp.  1051. 

8S  In  such  case  a  motion  on  notice  M  In  the  latter  case,  a  motion  oo 

is  necessary.  notice  is  necessary. 

89  This    application    presents    two  M  Laches   in   discoyering   will  aoi 

ph.i<«cs:    where   the   cause   of  action  defeat  application.    Donnelly  r.  Third 

arose  l)cfore  the  adjudication  in  bank-  Ave.  R.  Co.,   112  App.  Dit.  648,  9^ 

ruptoy  or  appointment  of  the  trustee,  X.  Y.  Supp.  387. 

the  defendant  has  a  right  to  the  se*  Where  security  is  claimed  oo  the 

curity;   otherwise,  the  nyiplication  is  ground  that  plaintiff  has  been  exoaer 

on  notice  and  to  the  discretion  of  the  ntcd  from  imprisonment,  his  present 

court,     .losopb  r.  Rati",  75  App.  Div.  inability   must   be   shown.      So   heid 

447,  78  N,  Y.  Supp.  310;  Kronfeld  V,  where  the  discharge   was    ten  years 

Licbmiin,  7S  App.  Div.  437,  70  N.  k.  previous.      Recent    discharga    woaU 
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York,  briefly  describing  it;  and  if  the  particulars  are  known,  add, 
by  a  discharge  then  duly  granted  by  ,  in  the  court  of  , 

at  ,  or  othermse]j  and  he  is  now  wholly  insolvent  and  ir- 

responsible. 

FORM  No.  509. 
Tlie  Mmei  where  plaintiff  is  an  executor  or  adminiftrator.9S 
ITitle  of  court  and  cause.] 
l^Venue.] 

Z.  T.y  being  duly  sworn,  says  that  he  is  attorney  for  defendant 
in  the  above  entitled  action. 

I.  [Here  followed  statement  of  cause  of  action,  which  was  for 
negligence  causing  death;  and  of  the  course  of  the  litigation,  in 
which  several  appeals  had  been  had;  and  costs  accumulated.] 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
19  ,  the  deponent  caused  to  be  served  on  plaintiff's  attorneys  a 
notice  of  demand  for  security  for  costs  of  this  action,  and  the 
I>laintiff  has  not  complied  therewith,  and  no  security  has  ever 
been  given  to  the  defendant  in  this  case;  that  the  defendant  has 
incurred  great  expense  in  defending  this  action,  and  deponent 
feels  confident  under  the  decision  of  the  Appellate  Division  in  this 
case,  and  the  decisions  of  the  Court  of  Appeals  in  other  cases 
applicable  to  the  present,  it  will  be  impossible  for  the  plaintiff, 
upon  a  re-trial  of  this  case,  to  succeed. 

III.  That  unless  the  plaintiff  shall  be  required  to  give  security 
for  costs,  the  defendant  will  be  unable  to  be  reimbursed  for  any 
portion  of  the  expense  incurred  by  it  in  this  action. 

IV.  That  the  plaintiff  is  the  duly  appointed  administratrix  of 
the  goods,  chattels,  and  credits  of  M.  ^.,  deceased,  having  been 
appointed  bv  the  surrogate  of  coimtv,  on  the  dav  of 

,  i9     . 

V.  That  from  information  this  deponent  has  received  from 
reliable  sources  [indicate  them,  as,  the  application  of  the  plain- 
tiff  for  her  letters'] ,  and  verily  believes,  that  the  defendants,  in 

have   been   suffictent  evidence   of   in-  hnv«*  been  exonerated  from  imprison- 

Bolvency.     Gomez  r.  Garr,  18  Wend.  ment,"  etc. 

677.     'the  statute  then  in  force  was  «  Sec  paragraph  4,  p.  867. 

that  *'  when  any  suit  shaH  be  brought  The  precedent   is   from  Tolman  t?. 

in  the  name  of  any  person,  being  in-  Syracuse,  etc.,  R.  Co.,  02  N.  Y.  353. 

solvent.    ^    •    *    whose  person  shall 

65 
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thej  are  finally  sneoesBful  in  this  ease,  will  be  unaUe  to 
collect  from  tlie  plaintiff  the  eosta  herein,  inaamnch  aa  there  are 
90  aaaets  of  the  estate  she  represents. 

[Jurat,]  [SigntdureJ] 
Ho.  610. 


Tht  um%  visit  plaiBtii!  is  IBs  adfliinislratar  with  tba  wffl  aasoad,  ai  tt- 
tozBsy  in  fact  of  a  f oroisii  ozocntor^ 

[As  in  other  cases,  but  alleging  plaintiff's  relation  to  the  cause, 
as  follows:] 

That  this  action  is  brought  by  the  plaintiff  above-named,  sb  the 
administrator  with  the  will  annexed  of  one  J.  L.,  deceased,  to 
recover  from  the  defendants  the  sum  of  dollars,  with  in- 

terest thereon  from  ,19     ,  upon  a  pretended  cause  or 

causes  of  action,  allc^d  to  have  accrued  to  the  said  J.  L.  in  the 
year  19  ,  during  the  lifetime  of  the  said  L.;  that  at  the  time 
alleged,  and  for  a  long  time  previous  thereto,  said  L.  was,  and 
continued  to  be  until  his  decease,  a  non-resident  of  the  State  of 
New  York,  residing  at  Savannah,  in  the  State  of  Georgia,  that, 
aa  deponent  is  informed  and  believes,  at  the  decease  of  said  J.  L, 
on  or  about  the  day  of  >  19     i  he  kft  a  will,  by 

which  B.  L.  was  appointed  executrix  thereof,  and  that  she  duly 
qualified  as  such  executrix  at  said  city  of  Savannah,  in  the  State 
of  Georgia,  and  ever  since  has  been  and  still  is  such  executrix. 

That  at  the  time  of  the  decease  of  said  J.  L.,  said  B.  L.  was. 
and  ever  since  has  been  and  now  is,  a  non-resident  of  the  State 
of  Xew  York,  residing  at  Savannah,  in  the  State  of  Georgia ;  that 
in  ,  19     ,  said  L.,  she  being  then  within  the  Sute  of 

Xew  York,  constituted  and  appointed  the  plaintiff  in  this  action^ 
her  attorney  in  fact  for  the  purpose  of  collecting  and  receiving 
the  estate  of  said  J.  L.,  deceased,  and  that  the  letters  of  adminid- 
tration  with  the  will  annexed,  mentioned  in  the  complaint  herein, 
were  applied  for  by  and  were  issued  to  the  plaintiff  merely  as  the 
attorney  in  fact  of  said  B.  L.,  executrix,  as  aforesaid;  that  de- 
ponent's information  as  to  the  facts  hereinbefore  stated  on  infor- 
mation and  belief,  is  derived  from  the  aflBdavit  of  J.  A.  II., 
which  is  hereunto  annexed;  blc'  that  irom  the  facts  above  stated, 
deponent  verily  believes  that  this  action,  although  brought  in  the 
name  of  the  plaintiff,  is  so  brought  in  reality  for  the  benefit  and  in 

en  From    the    unreportc'd    case    of  exercise  of  the  discretian  of  tlie  ctmrt, 

Carney   r.   Bernheimer,   in  which  it  as  if  the  foreign  executor  were  tbe 

wns  wcU  held  that  such  application  real  plaintiff. 
ought  in  justice  to  be  treated  in  the 
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b^alf  of  said  B.  L.,  execntrix,  as  aforesaid,  and  that  said  fi.  L. 
is  the  real  party  interested  therein,  and  that  this  action  >¥as  not 
brought  by  her  as  plaintiff,  merely  because  she,  being  a  non-resi- 
dent of  the  State,  might  be  required  to  give  security  for  costs  to 
the  defendants,  as  a  matter  of  right. 

[Here  followed  such  allegations,  as  to  the  claim  and  the  estate, 
as  would  have  supported  the  application  had  the  executrix  heen 
the  plaintiff  on  the  record.'] 

FORM  No.  511. 
The  tame,  where  defendant  is  an  executor  harassed  by  yexatiouB  Iitisatlon.M 

[As  in  other  cases,  and  alleging  character  of  plaintiff's  pro- 
ceedings thus:"] 

II.  Tnat  the  plaintiff's  complaint  sets  forth  three  alleged 
causes  of  action  to  recover  the  aggregate  sum  of  dollars,  a 
portion  of  which  sum  is  alleged  to  be  due,  as  the  first  cause  of 
action,  on  a  promissory  note  which  was,  at  the  time  this  action 
was  commenced,  sixteen  years  overdue,  and  was  barred  by  the 
statute  of  limitations  in  19  ;  that  the  second  cause  of  action 
alleged  is  for  the  sum  of  dollars,  alleged  to  be  due  for  the 
pale  of  law  books  made  in  the  year  19  ;  and  the  examination  of 
the  plaintiff  before  trial  shows  that  this  claim  was  also  barred  by 
the  statute  of  limitations  when  this  action  was  commenced;  that 
on  the  14th  day  of  February,  19  ,  the  plaintiff  commenced 
another  action  in  this  court  against  the  defendant  to  recover  the 
aggregate  sum  of  dollars  on  two  promissory  notes,  one  being 
for  dollars,  dated  twenty-three  years  ago,  and  payable  on 
demand,  and  the  second  note  being  for  d<dlars,  dated 
twenty-four  years  ago,  also  payable  on  demand,  and  on  which 
note,  the  complaint  alleged,  nothing  has  been  paid. 

III.  That  these  two  suits  are  not  conunenced  in  good  faith,  but 
simply  for  the  purpose  of  annoying  the  said  executor,  and  for 
the  purpose  of  extorting  money  and  compelling  the  defendant 
executor  to  pay  the  plaintiff  money  to  discontinue  these  suits,  and 
tjo  allow  him  to  file  his  final  account  as  such  executor;  that  these 
two  causes  of  action  alone  prevent  the  settlement  of  said  estate  and 
the  filing  of  the  final  account  of  defendant,  and  his  discharge  as 
such  executor;  that  there  is  not  the  least  doubt  in  the  mind  oi 

9«  Adapted  from  I^ewia  v.  Lewis,  13       also,  Murphy  v.  Travers,  60  How.  Pr» 
Abb.  N.  C.  182,  noief  where  the  court      301. 
grranted  the  motion  for  security.    See, 
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deponent  but  that  the  defendant  will  be  successful  in  these  varo 
causes ;  and  that  the  usual  affidavit  of  merits  has  been  served  and 
tiled  herein. 

IV.  That  on  February  15,  19  ,  depcment  searched  the  records 
in  the  office  of  the  clerk  of  the  city  and  county  of  Xew  York  for 
judgments  against  said  plaintiff,  and  found  a  judgment  agsmst 
said  plaintiff  for  the  sum  of  dollars  for  costs,  which  was 
obtained  in  the  Court,  on  the  second  day  of  Alarch,  19  , 
in  an  action  in  which  said  plaintiff  herein  was  plaintiff,  and  one 
X.  Y.,  as  administrator,  was  defendant,  and  that  an  execution 
issued  upon  said  judgment  was  returned  unsatisfied,  and  the  :aid 
judgment  is  still  wholly  unpaid  and  unsatisfied  of  record;  and 
upon  inquiry  of  J,  C,  the  attorney  for  defendant  in  said  action, 
deponent  was  informed  that  said  J.  C.  had  examined  the  said 
plaintiff  herein  in  proceedings  supplementary  to  execution,  aiid 
was  unable  to  find  any  property,  and  that  said  plaintiff  was  in- 
solvent and  pecuniarily  irresponsible. 

V.  That  this  application  is  made  in  good  faith,  and  ihat  the 
same  was  made  by  deponent  as  soon  as  deponent  learned  of  the 
insolvency  and  pecuniary  irresponsibility  of  the  said  plaintiff 
herein. 

FORM  Ho.  512. 

Notice  of  motion  to  obtain  tecnrity  for  coitB.<s 

[Title  of  court  and  cause.'} 

Please  take  notice,  that  upon  the  annexed  affidavit  of  Y.  Z, 
verified   the  day  of  ,   19     ,   and   upon   the  com- 

plaint,  and  the  defendant's  notice  of  appearance  herewith  serred 
upon  you,®*  the  undersigned  will  apply  to  this  court  at  a  special 
term  [Part  I  thereof]  to  be  held  at  the  county  court  house  in 
the  city  of   [Xew  York],  on  the  day  of  ,  19    . 

at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  coim-sel 

can  be  hoard,  for  an  order  that  the  plaintiff  pay  into  this  court  tho 
sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  pay- 
ment of  the  costs,  if  any,  awarded  against  him,  or  at  his  electirn 
file  with  the  clerk  of  this  court  an  undertaking  with  suffieien* 
sureties  as  prescribed  in  section  3273  of  the  Code  of  Civil  Pnv 

«BNpcessnry  only  when  the  motion  Code  Civ.  Pro.,   S  421.  an  informal 

i.<i   made    under   9*  3271.      See   para-  appearance,   such   as   the   making  o! 

jjrnph  5.  p.  858.  this  motion,  is  not  perhaps  sufficient. 

M  The  defendant  must  appear  be-  See  Douglas  r.  Haberstro,  8  Abb,  N. 

fore  movinc  for  security.    Thomas  r.  C.  230,  21  Hun,  370. 
Wilson,  6  HiU,  267.    And  under  N.  i. 
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cedure,  and  that  all  other  proceedings  on  the  part  of  the  plaintiff 
be  stayed,  until  such  payment  or  filing  and  notice  thereof,  and  if 
an  undertaking  is  given,  until  the  allowance  of  the  same,  and  that 
defendant  have  twenty  days  to  answer  or  demur  to  the  complaint 
herein  after  such  payment  or  allowance,  and  for  such  other  or 
further  relief  as  may  be  just  [with  costs  of  this  motion]. 

[Date.]  [Signaiure  and  office  address  o/]. 

Defendant's  attorney. 
lAddress]  To  , 

Plaintiff's  attorney. 

FOSM  Ho.  513. 

Order  to  show  came  why  security  for  costs  should  not  be  siyen. 

IName  of]  Court  [or,  if  a  court  order]  At  a  Special  Term  [etc. 

See  p.  255.] 

On  the  afiBdavit  of  Y.  Z.  [mentioning  any  other  papers  on  which 
motion  is  made.    See  last  Form], 

Okdebed,  that  plaintiff  show  cause  before  a  Special  Term  of 
this  court,  to  be  held  at  the  county  court  house  in  the  city  of 
,  on  the  day  of  ,  19     ,  at  o'clock 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
he  should  not  be  required  to  give  security  for  costs  according  to 
the  statute,  and  his  proceedings  be  stayed  until  such  security  shall 
be  given,  and  why  defendant's  time  to  answer  shall  not  be  ex- 
tended until  twenty  days  after  the  giving  of  such  security,  and 
for  such  other  or  further  relief  as  may  be  just,  with  the  costs  of 
this  motion. 

[Date,  and  signature  of  judge  with  initials  of  title.] 
[Or,  if  a.  court  order]  Enter:  [signature  of  judge  by  initials  and 

title.]  ' 

FORM  Ho.  514. 
Order  that  plaintifE  file  security  for  costs. 

[Name  of]  Court  [or,  if  a  court  order]^  At  a  Special  Term  [etc. 
[Title  of  cause.]  See  p.  255.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  J  19     J  J^d  [specifying  any  other  papers  on  which 

the  order  was  made]y  [and  in  those  cases  where  notice  is  neces- 

VT  It  may  be  a  judge's  order  if  the  in  a  Supreme  Court  action.  Long- 
application  is  under  section  3268.  A  street  v.  Sawyer,  39  St.  Rep.  693,  21 
county  judge  cannot  grant  the  order      C!v.  Pro.  16. 
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sary,  and  on  reading  and  filing  proof  of  due  service  of  notice  of 
this  motion  upon  plaintiff's  attorney,  and  after  hearing  W.  X, 
of  counsel  for  the  defendant,  for  the  motion,  and  C.  D.,  of  counsel 
for  the  defendant  opposed,  it  is]  on  motion  of  Y.  Z.,  attomej  for 
the  defendant, 

Obdebed,  I.  That  the  plaintiff,  within  days  after  ser- 

vice  upon  his  attorney  of  a  copy  of  this  order,  either  pay  into  this 
court  the  sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to 
the  payment  of  the  costs,  if  any,  awarded  against  him,  or  at  his 
election^  file  with  the  clerk  of  this  court  an  undertaking  to  be 
executed  to  the  defendant  by  one  surety  [or,  two — or  mart  — 
sureties], ••  to  the  effect  that  he  [or,  they]  will  pay,  upon  demand 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in  the 
action,  not  exceeding  [at  least  two  hundred  and  fif ty^  dollars ;  and 
shall  also,  within  the  time  aforesaid,  serve  a  written  notice  of 
such  payment  or  filing  upon  the  defendant's  attorney. 

II.  That  all  ^e  proceedings  of  the  plaintiff  herein  be  and  thej 
«are  hereby  stayed,  except  to  review  or  vacate  this  order,  until  the 
payment  of  said  money,  or  filing  of  such  undertaking,  and  notiee 
thereof,  and  also,  if  an  imdertaking  shall  be  given,  until  the 
allowance  of  the  sama 

IIL  That  the  time  of  the  defendants  to  answer  or  demur  to 
the  complaint  is  extended  for  twenty  days  after  this  order  shall 
be  complied  with.*  * 

[TV.  And  that  plaintiff  pay  defendant  dollars  costs  of 

this  motion.] 

[Authentication  as  in  last  Form.'] 

OS  The  order  requiring  a  plaintiff  1  This  sum  is  the  limit  whieh  the 
to  give  security  for  coHta.  under  N.  court  may  exact  upon  the  original 
Y.  Code  Civ.  Pro.,  9  3208,  should  applieation.  Any  additional  sum  re- 
comply  with  section  3272,  in  giving  quires  a  further  application  therefor, 
plaintiff  the  alternative  of  payment  See  paragraphs  1  and  6,  «vjira,  ppt 
mto  court  of  $250,  or  of  giving  an  855,  858. 

undertaking.     Schultz  r.  Third  Ave.  2  A     stay    of    proceedings     (until 

R.   R,   Co.,  49  N.  Y.   Super  Ct.  flo;  plaintiff  files  security  for  costs)  does 

Robertson  v.  Barnum,  20  Hun,  657.  not  operate  as  an  extension  of  thf 

»The    statute    does    not    require  time  to  answer.     White  r.  Smith,  16 

plaintiff  to  join  in  the  undertaking.  Abb.  Pr.  109  n.    A  defendant  is  enti- 

and  a  provision  in  the  order  requir-  tied  to  such  an  extension  without  ii 

ing    him    to   join    U   a    nullity   and  affidavit  of  merits.     Worthington  r. 

properly   disregarded.      Ellensohn    r.  Warner,    19    Abb.    N.    C.   266;   Corn 

Rasclbach,    17    Misc.    92,    39   N.    Y.  Exch.  Bank  t?.  Kimball,  20  «L  290 

Supp.  332.  Cofi/ra,  Kinley  v.  Elardware  MIc.  0B^ 

49  Misc.  334. 
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rOSM  So.  615. 
ABUlKwit  to  obtain  adflitionil  aeovitf  for  oootM 

\^Title  of  court  and  cause.] 
IVenue.] 

Z.  T.,  being  duly  sworn,  says: 

I.  That  he  is  a  member  of  the  firm  of  ,  who  are  the  at- 
torneys for  the  defendant  herein. 

II.  That  this  action  was  commenced  on  ,  19  ,  and 
has  been  thrice  tried,  the  complaint  on  each  occasion  having  been 
dismissed  [here  followed  brief  statement  of  the  successive  stages, 
and  the  amount  of  costs  taxed  on  each],  and  that  said  costs,  to- 
gether with  the  said  allowance  and  the  costs  of  the  last  trial,  will 
exceed  the  sum  of  $1,250. 

III.  That  the  plaintiff  is  and  always  has  been  a  non-residont 
of  the  State  of  I^ew  York,  residing,  as  deponent  is  informed  and 
believes,  in  Bremen,  Germany. 

IV.  That  on  the  day  of  ,  19  ,  in  compliance 
with  an  order  duly  granted  and  entered  in  this  action  on  the 

day  of  >  19     J  requiring  the  giving  of  security  for  josts,* 

the  plaintiff's  attorneys  paid  into  court  [or  duly  filed  an  under- 
taking as  provided  by  statute  as  security  for  plaintiff's  costs  for] 
the  sum  of  $250.  That  at  different  times  deponent  has  requested 
the  said  attorneys  to  furnish  additional  security  for  costs  in  this 
action,  to  which  they  have  responded  that  the  plaintiff  was  abund- 
antly solvent,  and  have  neglected  to  comply  with  said  request. 

V.  [Here  followed  concise  statement  of  the  condition  of  the 
cause.^ 

[Jurat.]  [Signature.] 

^Notice  of  motion,  or  order  to  show  cause,  may  be  adapted 
from  Forms  Nos.  612  and  513,  inserting  "additional  eecurity 
for  cf»Pts  iu  the  sum  of,"  specifying  what  is  desired.] 

a  From  a  precedent  in  a  litigated      Hondurai  v.  Soio,   112   N.   Y.   310) 
where  it  was  held  error  to  deny      has  been  obviated  by  the  1901  amend- 


the  motion  -on  thia  affidavit.  ment  to  section  3276.    Dunk  v.  Dunk, 

The  application  may  be  founded  on  177  N.  Y.  264,  270. 

proof  01  death  or  insolvency  of  any  4  An  order  for  the  giving  of  the 

surety,  as  well  as  insufficiency  of  the  original  security  is  necessary.    Dunk 

security     given.       Code     CSv.     Pro.,  t\  Dunk,  supra. 

}  3276.  B  Additional    security   may   be    re- 

The   deqision   that    additional    se-  quired     pending     plaintiff's     appeal. 

curity  cannot  be  required  after  de-  Bender  r.  Paulus,  100  App.  Div.  148, 

posit  of  money  in  court   (Repub.  of  05  N.  Y.  Supp.  671. 
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FORM  Ho.  5ie. 
HotiM  of  poymtat  into  oovrt  in  Umi  of  vadcrUldaf. 
[Title  of  court  and  cause.] 

Please  take  notice,  that  [pursuant  to  the  order  made  herein  on 
the  day  of  ,  19     ]  the  plaintiff  has  paid  into  court 

the  sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  pay- 
ment of  the  costs,  if  any,  awarded  against  him  in  this  action. 

[Date,  signature,  and  address  as  in  Form  No,  518.] 

FORM  Ho.  517. 
UndortakiBg  for  coots. 
[Title  of  cause.] 

Whereas,  an  order  has  been  made  in  this  action,  on  the 
day  of  ,  19     ,  requiring  the  plaintiff  to  file,  with  the 

clerk  of  this  court,  an  undertaking  to  the  defendant  for  the  costs 
of  this  action, 

Now,  THEREFORE,  wc,  C.  D.,  of  ,  and  E.  F.,  of  , 

jointly  and  severally  undertake,  and  become  bound  to  the  defend- 
ant,* that  we  will  pay  upon  demand,  to  the  defendant,  all  costs^ 
which  may  be  awarded  to  him  in  this  action,  not  exceeding  the 
sum  of  [two  hundred  and  fifty]  dollars.® 

[Date.]  [Signature.} 

[Acknowledgment  and  affidavit  of  sufficiency  and  allowance 
as  in  Forms  Nos.  1,  252,  255.] 

[Notice  of  exception  to,  and  justification  of  sureties  €ls  in 
Forms  Nos.  257,  258.*] 

6  Under  N.   T.  Code  Pro.,  it  was  aecurities,  see  Bonds,  page  25  of  thin 

held  that  the  statute  required  only  volume;  and  Undebtakings,  page  44S. 

one  bond  for  costa,  which  should  run  T  Covers     appeal     costs     as     well, 

to  and  was  for  the  benefit  of  all  the  Forty-second    St.,    etc.,    Ry.    Co.    r. 

defendants,  and  that  each  of  two  or  Guntioer,  30  N.  Y.  Super.  Ct.  567. 

more    defendants,    though    appearing  SAt   least   $250.      See   ante,    page 

separately,  could  not  require  a  bond  870,  note  1. 

to    him    as    security    for    h%9    costs.  •  If  the   sureties  are   excepted  to, 

Leftwick  r.  Clinton,  26  How.  Pr.  26.  they    must    justify,    although     they 

Followed,  under  N.  Y.  Code  Civ.  Pro.  may  have  made  an  affidavit  of  suffi- 

in  Rothnchild  v.  Wilson,  24  Abb.  M.  ciency,   a   copy   of   which   has    been 

C.  123,   10  N.  Y.  Supp.  61;    19  Civ.  served  with  the  undertaking.     Bron- 

Pro.  76.  aon    r.    Freeman,    8    How.    Pr.    492, 

For  the  general  principles  applica-  Harris,  J- 
ble  in  this  and  other  respects  to  such 
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FOSM  No.  5ia 
Notice  of  filing  iuiderUkiiig.10 

[Title  of  court  and  caftse.] 

Please  take  notice,  that  an  undertaking  for  costs  of  this  action 
pursuant  to  the  order  made  herein  on  the  day  of  , 

19     ,  has  been  duly  executed  and  filed  on  the  day  of  , 

19     ,  with  the  clerk  of  this  court 

lDate.'\  [Signature  and  address  o/], 

Plaintiff's  attorney. 
lAddress]  To  , 

Defendant's  attorney. 

FOSM  Ho.  510. 

Bond  by  receirer  for  coftt. 

[Penal  clause,  etc.,  as  in  Form  No,  35,  p.  32.] 

Whebeas,  the  said  plaintiff,  as  receiver  of  the  property  and 
effects  of  Y.  Z.  [for  instance,  duly  appointed  in  proceedings 
supplementary  to  execution  instituted  upon  a  judgment  recovered 
by  A.  B.  against  said  Y.  Z.**],  purposes  to  commence  an  action 
in  the  Court  against  the  said  defendant,  upon  leave  of 

court  being  obtained,  now  the  condition  of  the  above  obligation 
is  such,  that  if  the  above-named  plaintiff  [or  if  he  be  a  non- 
resident name,  instead,  the  sureties']  shall  pay,  on  demand,  all 
costs  that  may  be  awarded  to  the  defendant  in  the  said  action, 
then  the  above  obligation  to  be  void ;  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed    and    delivered 

in  the  presence  of  [Signature  and  seals.] 

[Witnesses  signature.] 

[Proof  or  acknowledgment,  affidavit  of  sufficiency  and  allowance, 
as  in  Forms  Nos.  1,  6,  252,  255.] 

lo  It   is  the   common    practice    to  creditor  in  whose  behalf  be  was  ap- 

serve  a  copy  of  the  imdertaking,  with  pointed  to  bring  the  action  has  been 

notice  of  nlinff  indorsed  thereon;  but  filed.     In  all  other  cases  the  court 

the    statute   does   not    require   more  may  require  a  bond  for  costs  from  a 

than  service  of  notice  of  filing.  receiver  asking  leave  to  sue,  unless 

iiln  case  of  a  receiver  in  supple*  he  shows  he  has  sufficient  property 

mentary    proceedings    N.    Y.    Gen.  in   actual   possession   to   secure  the 

Rules  No.  78  requires  such  a  bond  defendant  for  costs. 
unless   the  written   request   of   the 
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70RM  Ho.  600. 
▲fidATit  to  otUia  order  dJanfMing  actiOB  for  fsflaio  to  file  oeonity  for  oMti. 
[Title  of  court  and  cause.] 
[Venue.] 
Z.  T.,  being  duly  swoniy  says: 

I.  That  he  is  the  attorney  for  the  defendant  herein. 

n.  That  on  the  day  of  ,  19     ,  an  order  wu 

duly  made  herein,  on  application  of  the  defendant  by  Mr.  Justice 
J.  K.y  requiring  the  plaintiff  to  file  security  for  the  defendant 
costs,  as  a  non-resident  plaintiff,  within  ten  days  from  serrice 
upon  plaintiff's  attorney  of  a  copy  of  said  order;  that  said  order 
was  duly  served  on  plaintiff's  attorney  on  said  dav  of 

,  19     . 

IV.  That  before  the  expiration  of  said  period  of  ten  dajN 
deponent  at  request  of  the  plaintiff's  attorney,  consented  that  said 
time  to  file  said  security  bcnid  be  further  extended  five  days;  that 
the  said  time  as  so  extended  by  consent,  expired  on  the  dar 

of  last ;  that  plaintiff  has  failed  to  pay  into  court  the 

sum  of  two  hundred  and  fifty  dollars,  or  to  file  an  imdertaking 
to  secure  defendant's  said  costs, 

[Jurat.]  [Signature.] 

[Serve  m'th  notice  of  motion  to  dismiss  complaint  with  coifa."] 

FORM  Ho.  521. 
Order  diimiioing  action  for  failure  to  file  aeciirity.is 

At  a  Special  Term  [etc.     See  p.  255J. 
[Title  of  cause.] 
On  rcadini^  the  order  of  Mr.  Justice  J.  K.,  herein,  dated  tie 
day  of  ,  19     ,  and  filed  here  the  day  of 

,19  ,  and  on  reading  and  filing  the  defendant's  notice 
of  motion  for  the  dismissal  of  the  plaintiff's  complaint  with  cost.-, 
with  the  affidavit  of  Z.  T.,  verified  the         day  of  ?  1^    * 

showing  that  the  plaintiff  has  failed  to  comply  with  the  requirp- 
ments  of  said  order  thereto  annexed;  and  after  hearing  Z.  T., 
of  counsel  for  Y.  Z.  and  A.  T.,  of  counsel  for  [or,  and  on  reed- 
ing and  filing  proof  of  service  of  due  notice  of  this  motion,  and  no 

H  N.  Y.  Code  Civ.  Pro.,  (|  3277.  claim  interposed.    Henman  r.  ?ktciy 

IS  The  defendant  is  entitled  to  no      50  Hun,  209,  2  K  Y.  Supp.  861. 
affirmative  relief  upon  any  counter* 
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one  appearing  for]  A.  B.,  in  opposition,  and  on  motion  of  Z.  T. 
attorney  for  the  defendant : 

Obberkd,  that  the  complaint  of  the  judgment  herein,  be  and  the 
same  is  hereby  dismissed,  and  that  judgment  be  entered  in  faTor 
of  the  defendant  accordinjrly,  and  for  the  costs  of  the  action,  and 
for  ten  dollars  costs  of  this  motion. 

Enter:  [signature  of  judge  by  initials  of  name  and  title,'] 

[Enter  judgment  upon  this  order  as  in  ordinary  'Ccse  of  dis- 
missal for  want  of  prosecution,  eic.l 
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CHAPTER  VIIL 

*  SPECIFIC  LIEN  AND  PROVISIONAL  REMEDIES,'  INCLLn)INO  THE 
VARIOUS  METHODS  BY  WHICH  POSSESSION  OR  SECLILTIT 
MAY    BE   HAD   IN   ANTICIPATION   OF   JUDGMENT. 

Abticlk        I.  What  actions  allow  of  thesk  bbmkdibs. 

II.  Lib  PKKDEN8. 

III.  IifjtTKcnoN  (nrcLVDiifo  obdeb  to  8tat  wash;  R€.). 

IV.  RECDVn   (mCLUDIHG  MAKAQKE  OOHTIIfUIHO  BUSIIVKBS). 

V.  Deposit  ob  nEUYEBT  or  pebsonai.  pbopebtt. 

VI.  RKPLE?IN    (claim  Ain>  OEUnEBT). 
VII.   SEIZUBB  of  chattel  UlTDEB  lOBBCLOBUBL 

VIII.  Attachment. 
UL  Abbest. 

ARTICLE  I. 
What  actions  allow  of  these  remedies. 

1.  Two  cIamm  of  cases.  2.  Neither  remedy  neoeasarily  exdu- 

sive. 

1.  Two  classes  of  cases.^  —  If  the  object  of  the  action  is  to 
reach  specific  property,  the  principal  modes  of  laying  hold  of  ii 
before  judgment  are:  (1)  Filing  a  lis  pendens,  which  fixes  a 
specific  lien  upon  real  property;  (2)  Proceedings  to  replevy, 
which  obtain  possession  of  personalty,  or  security  for  its  forth- 
coming; (3)  An  order  for  delivery,  or  the  deposit  in  court,  of 
pers<Mialty,  or  for  seizure  under  a  lien;  (4)  A  receivership,  which 
fixes  a  lien  on  property  of  either  class,  and  may  secure  its  pos- 
session; (5)  An  injunction,  which  may  prevent  a  change  of  titli 
or  possession  of  property  of  either  class,  whether  within  or  without 
the  jurisdiction. 

Beside  these  aids  to  actions  for  specific  relief,  the  remedies 
available  in  other  actions  also,  for  the  purpose  merely  of  holding 
the  property  or  person  of  the  adversary,  to  await  the  issue  of  a 
money  execution,  are:  (6)  Attachment,  which  in  certain  classes 
of  cases  may  bind  all  or  any  of  his  property  not  exempt,  uiile>s 
he  will  give  security  for  payment  of  an  anticipated  judgmenr: 
and  (7)  Arrest,  which  may  hold  his  person,  imless  he  will  pve 
the  like  security.^* 

14  The  New  York  Code  of  Civil  Procedure  (chap.  7)  classes  only  Arre^ 
Attachment,  Injunction,  ReeeiverRhip,  and  Delivery  or  deposit  ordered  upon  sn 
admission,  as  Provisional  Remedies.    Proceedings  to  replevy  a  chatty,  whieli 
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It  will  be  observed  that  the  first  group  of  these  remedies  assume 
the  plaintiff's  right  in  the  specific  thing  claimed,  while  attach- 
inent  concedes  defendant's  right,  and  asks  to  anticipate  jiidgment. 
and  execution. 

A  defendant  who  makes  a  case  for  affirmative  relief  is  entitled 
ill  a  proper  case  to  the  same  remedies  in  all  these  respects  as  if  he 
were  proceeding  as  a  plaintiff  by  a  cross  action,  instead  of  prose- 
<Miting  a  counterclaim  in  an  action  originally  brought  against  him.** 
All  that  is  here  said,  therefore,  of  the  remedy  of  a  plaintiff  is 
equally  applicable  to  such  a  defendant 

2.  Neither  remedy  necessarily  exclusive.']  —  Neither  of  these 
remedies  are  necessarily  exclusive  of  any  others  in  the  same  case. 
The  court  has  power,  if  a  sufficiently  clear  case  is  made  out,  to 
allow  any  of  these  remedies  which  may  be  reasonably  necessary  to 
secure  the  plaintiff's  right*®  (if  the  nature  of  the  case  be  within 
the  statute  as  to  each),  so  far  as  it  can  be  done  without  oppression 
to  the  defendant.*^ 

in  the  original  Code  were  weH  classed  with  these,  under  the  name  of  claim 
and  delivery,  have  been  in  the  recent  revision  unwisely  treated  separately 
under  the  old  name  of  '^ replevin",  in  a  way  to  sanction  the  revival  of  the  tradi- 
tion that  such  proceedings  can  only  be  taken  in  an  action  of  a  common  law 
nature  {Id.,  chap.  14,  tit.  2).  Those  proceedings  are  however  expressly  de- 
clared to  be  within  the  rule  that  from  the  time  of  granting  a  provisional 
remedy  the  court  is  deemed  to  have  jurisdiction  (Id,,  §  1693). 

15  See  N.  Y.  Code  Civ.  Pro.,  S  720. 

10  Arrest  and  attachment  may  both  be  allowed  in  the  discretion  of  the  court 
Rs  concurrent  remedies.  Kockford,  etc.,  R.  R.  Co.  r.  Boody,  56  N.  Y.  456.  So, 
a  No.  of  injunction  with  them  or  either  of  them.  Sefe  N.  Y.  Code  Civ.  Pro., 
f  719;  Merritt  p.  Thompson,  3  E.  D.  Smith  (N.  Y.)  283. 

Injunction  and  attachment  may  be  allowed  in  the  same  action.  Mitchell 
r.  Bettman,  25  Barb.  408,  413. 

Notice  of  lis  pendens  filed,  if  not  clearly  sufficient  protection,  is  no  objection 
to  granting  an  injunction.     Cornell  r.  King,  13  Wkly.  Dig.  327. 

So  proceedings  of  claim  and  delivery  (replevin)  do  not  necessarily  preclude 
injunction.  Hunt  v.  Mootry,  10  How.  Pr.  478,  where  the  opinion  is  well  ex- 
pressed that  equitable  relief  may  be  had  in  replevin,  by  injunction,  if  not  in- 
consistent with  the  statutorv  proceedings.  8.  p.,  Fumiss  r.  Brown,  8  How. 
Pr.  59. 

But  replevin  may  preclude  actual  arrest,  and  vice  versa.  N.  Y.  Code  Civ. 
Pro.,  S  1714. 

Injunction,  and  order  to  stay  waste  or  damage  to  real  property,  are  not 
inconsistent.    See  N.  Y.  Code  Civ.  Pro.,  §  1681, 

So  power  to  grant  an  injunction  often  involves  or  implies  the  power  to 
appoint  a  receiver,  otherwise  the  plaintiff  might  be  left  with  no  remedy  but 
to  try  to  punish  for  contempt. 

27  It  seems  that  both  an  order  of  arrest  and  an  attachment  may  be  simul- 
taneously pursued  so  far  as  to  secure  a  probable  satisfaction  of  the  plaintiff's 
demands,  but  that  the  arrest  of  defendant,  and  seizure  of  his  property  to  the 
full  amount  of  the  claim,  will  not  both  be  allowed.  People  v,  Tweed,  6  Hun, 
382;  Duncan  v.  Guest,  2  N.  Y.  Civ.  Pro.  Rep.  276. 
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And  where  the  violation  of  a  right  admits  of  a  civil  mi6  iko 
a  criminal  prosecutioOy  the  one  is  not  merged  in  the  other.^ 

So  an  offer  of  judgment  and  its  acceptance  does  not  extizigaish 
a  right  to  arrest  upon  the  cause  of  action.** 


A  party  asking  arrest,  injunction  and  attachment,  or  any  tvo  oi  them. 
may,  unless  they  are  mK^snary  for  his  security,  be  required,  in  the  diKretin 
of  the  court,  to  elect  between  them.    N.  Y.  Cbde  Civ,  Pro.,  |  719. 

iSN.  Y.  Code  Civ.  Pro.,  |  1809. 

19  Collins  t.  Harris,  5  N.  Y.  SUte  Rep.  162. 
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ARTICLE  11. 


Lis   BBSDEK& 


1.  The  judicial  doctrine  of  lis  petir 

dens. 

2.  What  constitutes   commencement 

of  lis. 

3.  Origin  and  effect  of  Hs  pendens 

statutes. 

4.  In   what    actions    the    statutory 

notice  must  be  filed. 

5.  Defendant's  notice. 

6.  What    classes    of    claimants    af- 

fected. 

7.  — persons  claiming  under  plain- 

tiff. 

8.  Description  of  premises. 
0.  Time  of  filing. 

10.  Place  of  filing, 
n.  Omission  to  index. 
12.  Amending. 


15.  Filing  nunc  pro  tunc. 

14.  Service  of  summone. 

15.  Effect  of  judgment. 
IG.  Cancelling. 

17.  Superseding. 

18.  Fraud. 

19.  No  personal  liability. 

FOBICS. 

(522)  Notice  of  pendency  of  action 

(statutory  notice  of  lis  pen' 
dens). 

(523)  Direction  to  index  notice  of 

pendency. 
(624)  Affidavit  on  motion  to  cancel 

lis  pendens. 
(526)  Order    cancelling    notice    ol 

pendency. 


1.  The  judicial  doctrine  of  lis  pendens.'\  — At  common  law,^ 
ftB  well  as  in  equity,  and  independent  of  statute,  one  who  acquires 
an  interest  in,  or  lien  upon  specific  property^*  (other  than  nego- 
tiable paper,^  shares  of  stock,^  etc.]  pending  a  suit,  the  object  of 
which  is  to  reach  that  specific  property,^  takes  subject  to  the  result 
of  the  action,  if  interest  be  acquired  from  a  party  thereto,*^  and 
the  property  bo  described  in  the  complaint  sufficiently  to  identify 


»8orrell  r.  Carpenter,  2  P.  Wme.  483  (saying  that  the  equity  practice  was 
in  imitation  of  the  common-law  rule ;  >  Murray  v.  Ballou,  1  Johns.  Oi.  666. 

21  Or  any  part  of  the  property  in  litigation.  Chapman  r.  West,  17  N.  Y.  126. 

aLeitch  v.  Wells,  48  N.  Y.  585,  613. 

28  Holbrook  r.  X.  J.  Zinc  Co.,  67  N.  Y.  632;  Am.  Press  Asso.  v.  Brantingham, 
75  App.  Div.  435,  78  N.  Y.  Supp.  305. 

M  An  action  to  establish  a  lien  (in  this  case  lor  attorney's  fees)  on  realprop- 
erty  is  an  action  affecting  the  title  within  the  doctrine  of  lis  pendens.  Wilson 
9.  Wright,  72  Ga.  848  (attomeyVi  lien) ;  Sanders  v.  Warner,  2  Wkly.  Big.  507 
(charge  on  married  woman's  separate  estate,  under  former  statutes). 

25  The  rule  affects  only  voluntary  alienations,  and  not  third  persons  assert- 
ing adverse  rights  obtained  prior  to  the  commencement  of  the  suit.  Becker 
n  Howard,  4  Hun,  350,  so  held  and  so  laid  down  in  affirming  judgment  while 
reversing  47  How.  Pr.  423,  afTd,  66  N.  Y.  5.  It  does  not  affect  one  who  takes 
a  tax  title  from  the  Comptroller  of  the  State  prior  to  an  action  to  foreclose  a 
mortgage  on  the  same  property.    Id. 

In  Randall  v.  Snyder,  64  Tex.  350,  it  was  held,  reversing  judgment  below, 
that  although  a  purchaser  pendente  lite  is  bound  by  the  judgment,  yet,  after 
judgment  in  favor  of  his  vendor,  he  is  not  bound  by  a  judgment  rendered  in 
a  subsequent  suit  based  on  the  same  cause  of  action,  but  to  which  he  was 
not  a  party. 
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it,  even  if  he  be  &  purchaser  in  good  faith  and  for  ralue,  withoat 
notice  of  the  suit. 

The  rule  applies  equally  to  purchasers  from  one  of  sereral 
co-plaintiffs  or  co-defendants,  when  there  is  a  controversy  in  the 
action  between  him  and  his  co-party.*^ 

The  sole  object  of  the  rule  is  that  the  power  of  the  court  over 
specific  property  to  affect  which  ^n  action  is  pending,  shall 
not  be  impaired  by  a  party  to  the  action  transferring  the  prop- 
erty pending  the  action,  even  to  a  bona  fide  purchaser  wi; 
notice.^^  Hence  it  has  been  held  that  after  issue  joined  the  judi- 
cial rule  charges  such  a  purchaser  with  notice  of  the  claims  in  the 
pleadings  only,^  and  after  judgment,  only  of  the  judgment  itself.^ 

The  rule,  however,  is  enforced  by  other  courts  as  well  as  the 
one  whose  judgment  it  is  the  object  to  protect.  Courts  of  law 
liold  those  bound  who  purchase  pending  an  equity  suit,  and  courts 
of  equity  hold  those  bound  who  purchase  pending  a  suit  at  law.** 

2.  ^Yhat  constitutes  commencement  of  lis.]  —  No  little  injus- 
tice resulted  froi^  uncertainty  as  to  what  was  the  precise  stage 
of  the  commencement  of  a  suit  when  it  should  be  deemed  to  be 
"  pending  "  within  the  meaning  of  this  rule.  It  was  finally  set- 
tled that  both  the  filing  of  the  pleading  and  service  of  process,  if 
not  also  of  the  pleading,  must  have  taken  place ;"  and  if  there  were 
several  defendants,  interested,  but  not  jointly,  in  the  property, 
service  on  one  was  only  enough  to  bind  purchasers  from  that  one.'^ 

Service  of  the  summons  without  complaint  is  enough,  if  its 

20  See  Craig  r.  Ward,  1  Abb.  Ct.  App.  Dec.  454.  3  Abb.  Pr.  (N.  S.)  235. 
affV  36  Barb.  377. 

27  See  the  leading  cases  of  Murray  r.  Ballou,  1  Johns.  Ch.  566 ;  Newman  r. 
Chapman,  2  Rand.  93;  8.  P.,  Tilton  c,  Cofield,  93  U.  S.  163;  Countv  of  Warren 
r.  Marcy,  97  id.  96,  105  {dictum)  ;  Buser  t\  Shepard,  107  Ind.  417/424,  8  N.  EL 
Rep.  2H2  I  dictum)  ;  citing  also  Smith  r.  Hodsdon,  78  Me.  180,  3  Atl.  Rep.  276 

Purchasers  of  real  estate  pendente  lite  are  bound  by  the  decree,  e?en 
thou<;h  the  purchaser  be  a  corporation  organized  under  the  laws  of  another 
State.     Whiteside  r.  Haselton,  110  U.  S.  296. 

28  Weiler  r.  Drevfus.  26  Fed.  Rep.  824. 

29  Miller  r.  Mc(5urkin,  15  Abb.  N.  C.  204. 

30  Bennett  r.  Willinms,  5  Ohio,  461;  Inloe  r.  Harvey,  11  Md.  519  (holdiiig 
at  law,  that  a  purchaser  pendente  lite  of  the  subject  of  a  bill  in  chancery  wan 
bound  at  law,  by  the  decree  in  chancery). 

Smith  r.  Cokcr,  65  Geo.  461  (purchaser  pending  suit  at  law  held,  in  sub- 
6e<]upnt  suit  in  chancery  to  enforce  the  judgment  at  law,  bound  by  that 
judp^nient). 

31  Murray  r.  Ballou,  1  Johns.  Ch.  566;  Twitch  r.  Wells,  48  N.  Y.  585;  Zoeller 
r.  Rilev,  100  N.  Y.  102;  Beardslee  t?.  Ingraham,  183  N.  Y.  419;  FarmeiB'  L.  k 
T.  Co.V.  Lake  St.  R.  R.  Co.,  177  V.  8.  61. 

82  Myrick  t\  Selden,  36  Barb.  15,  22. 
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contents  put  the  defendant  served  on  inquiry  as  to  the  object  of 
the  suit*® 

It  is  not  essential  that  serrice  be  personal  L^al  service, 
though  constructive,  is  enough.^ 

Thereafter  the  world  must  take  notice  that  the  controversy  as  to 
the  property  is  before  the  court,  and  cannot  be  entangled  by  a 
transfer.  Hence  it  was  common  to  say  that  the  filing  and  service 
were  constructive  notice. 

3.  Origin  and  effect  of  lis  pendens  statutes.^  — To  make  this 
constructive  notice  still  more  explicit,  in  respect  to  real  property, 
and  thus  limit  the  judicial  rule  within  narrower  bounds,  Uie  lis 
pendens  statutes  were  adopted,  the  usual  purport  being  to  provide 
that  a  plaintiff  in  an  action  affecting  real  property  may  file  a 
notice,  describing  the  property,  and  the  object  of  the  action,  and 
naming  the  parties;  that  all  such  notices  shall  be  indexed  under 
the  defendants'  names ;  and  that  the  pendency  of  no  action  as  to 
real  property  shall  bind  purchasers,  etc.,  unless  such  a  notice  of 
the  action  be  filed.  The  primary  object  of  these  statutes  is,  by 
requiring,  or  at  least  allowing  a  definite  record,  to  abolish  the 
somewhat  indefinite  judicial  rule  of  lis  pendens,  as  to  all  cases 
within  the  scope  of  the  statute.^  The  right  to  a  lis  pendens  is 
not  a  property  right,  and  falls  if  within  an  amendment  of  the 
statute,  although  the  right  of  action  arose  before  the  amendment.^ 

Under  these  statutes,  one  who  holds  an  unrecorded  deed  or 
mortgage,  and  does  not  put  it  on  record  until  after  notice  of  the 

33  Albert  r.  Back,  62  N.  Y.  Super.  Ct.  650.  Under  the  N.  Y.  Lia  Pendens 
stntutes  senrice  of  complaint  is  not  required  to  ^ve  effect  to  the  lien. 

a*  Hayden  r.  Bucklin.  9  Paige.  512;  and  see  Green  v.  Slayter,  4  Johns.  Ch.  38. 

Under  the  N.  Y.  Code  of  Civil  Procedure,  when  constructive  service  of 
process  is  required  with  the  statutory  notice  of  lia  pendens,  it  must  usually, 
if  not  always,  be  under  an  order  for  publication.  Substituted  service  within 
the  State  was  held  good  service  under  9  1670,  in  Ferris  v.  Plummer,  46  Hun, 
515,  13  Civ.  Pro.  Rep.  389. 

35  De  Camp  v.  Carnahan,  26  W.  Va.  839  (land  sold  under  a  decree  in  an 
attachment  suit.  No  lis  pendens  filed  as  required  by  W.  Va.  Code,  chap.  139, 
I  14.  Held  (reversing  decree  to  the  contrary),  that  a  purchaser  from  the 
debtor  pendente  lite  could  hold  as  against  the  purchaser  under  the  decree). 

Where  a  statute  provides  for  filing  notice  of  lis  pendens  (as  in  Colorado 
statute),  no  purchaser  is  bound  unless  notice  is  filed,  or  he  has  actual  notice. 
Richardson  i\  White,  18  Cal.  103. 

Only  those  who  are  not  parties  to  the  action  should  be  allowed  to  take 
advantage  of  omitting  to  file  a  notice.  White  r.  Coulter,  1  Hun,  357,  3  Supm. 
Ct.  (T.  A  C.)  608,  modified  on  other  points  in  59  N.  Y.  629.  Same  principle 
where  notice  was  defective.  Brenen  v.  North,  7  App.  Div.  79,  39  N.  Y. 
Supp.  975. 

36  Bresel  r.  Browning,  109  App.  Div.  588,  96  N.  Y.  Supp.  402. 
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pendency  of  an  action  has  been  filed,  oomes  in  as  a  poichaaa  or 

incumbrancer  pendente  lite^  unless  the  parly  claiming  to  charge 
him  80  had  actual  notice  of  the  deed  or  mortgage.^  This  enables 
one  commencing  such  an  action  to  be  sure  of  joining  all  neoeflsaiy 
parties  by  searching  the  records  of  deeds  and  incumbrances  up  to 
the  moment  of  filing  his  complaint  and  notice  of  lis  pendens 

But  the  judicial  rule  of  lis  pendens  remains  in  force  as  to  tbose 
having  actual  notice  of  the  pendency  of  the  action,  although  a 
statutory  notice  was  required,  but  was  not  duly  given.* 

4.  In  what  actions  the  statutory  notice  must  be  fUed.l  —  Under 
the  New  York  statute**  a  notice  of  lis  pendens  should  be  filed  in 
any  "  action  brought  to  recover  a  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of  real  property-"** 

w  Frefan.  'on  Judg.,  §  201 ;  Ayrault  v.  Murphy,  54  N.  Y.  203  (Bitch  a  mort- 
ffRf^  held  barred).  Kindberg  r.  Freeman,  30  Hnn,  4SS  (holding-  that  the 
grantee  in  such  a  deed  need  not  be  brought  in  as  a  party).  Nortel  v.  Binze, 
35  Conn.  250;  Hoyt  r.  Jones,  31  Wise.  389,  397,  403;  McCutchen  r.  Miller, 
31  Miss.  65.  83.     Contra,  Hammond  r.  Paxton,  58  Mich.  393   (unsonnd). 

MLamont  r.  Cheshire,  65  N.  Y.  30;  PatterMn  v.  Brown,  32  K.  Y.  81;  8.  P. 
Brown  t'.  Goodwin.  1  Abb  N.  C.  452, 

»  Patterson  r.  Brown.  32  N.  Y.  81. 

Whether  a  State  statute  allowing  and  requiring  a  Botiee  of  Ub  pemdau  to 
be  filed  applies  in  cases  at  law  in  the  United  8tat^  courts,  so  as  to  allov  of 
mich  notice  there,  see  Majors  r.  Cowell,  51  Cal.  478  (holding  that  such  a  Stite 
statute  has  no  application  in  the  Federal  courts). 

40  N.  Y.  Code  Civ.  Pro.,  9  1670. 

41  By  N.  Y.  Code  Civ.  Pro.,  f  3343,  subd.  6,  "  the  words  •  real  property  *  aw 
eo-exten«<ive  with  lands,  tenements  and  hereditaments^" 

In  Wilmont  r.  Meserole,  41  N.  Y.  Super.  Vt.  274,  it  was  held  that  "red 
property  "  is  not  necessarily  synonymous  with  *'  real  estate  "  as  used  in  tht 
Revised  Statutes;  but  it  includes  all  estates  in  land,  estates  for  life,  for 
years,  at  will,  and  by  sufferance,  as  well  as  estates  of  inheritance.  So  laid 
down  in  holding  that  a  lU  pendent  was  properly  filed  in  an  action  *  for  tbe 
purpose  of  procuring  the  avoidance  and  cancellation  of  record  of  an  asslpi- 
ment  of  lease  [for  13  years]  executed  by  plaintiff  to  defendant,"  and  hence  tbe 
motion  to  cancel  the  lit  pendens  was  properly  denied. 

The  actions  may  be  enumerated  as  follows: 

Action  to  compel  determination  of  a  claim  to  real  property.-  N.  Y.  Code 
Civ.  Pro..  SK  1G70,  1645  and  1646. 

—  to  establish  title  or  recover  possession,  whether  by  establishing,  reform- 
ing or  cancelling  a  deed,  will,  or  other  written  instrument,  or  by-  fastening  a 
trust  upon  the  property,  or  reaching  it  for  creditors,  or  in  any  other  way 
declaring  or  defining  the  existence  of  an  alienable  title  or  interest^  prorided 
the  jud^ient  soiiplit  would  by  its  terms  have  such  an  effect. 

Dotrer.     N.  Y.  Code  Qv.  Pro..  fi§  1670,  1619  and  1685.* 

Ejectment.    N.  Y.  Code  Civ.  Pro.,  |S  1670,  1524,  1526  and  1685. 

Foreclosure  of  mortgage  upon  real  property.  Lis  pendens  mrnsi  be  filed 
at  least  twenty  days  before  final  judgment.    N.  Y.  Code  Civ.  Pro.,  {  1631. 

Foreclosure  of  lien.     See  "Lien"   (below) ^  and  "Mechanic's  Lien.*' 

FAen.  Action  to  establish  lien  on  specifie  real  propertv.  Mifls-  p.  Blisa. 
55  N.  Y.  139  (vendor's  lien).  Sanders  r.  Warner,  2  Wkly.  Dig.  507;  Braiwrd 
r.  White,   12  Abb.  N.  C.  407,  48  N.  Y.  Baper.- Ct  399   (married  womafii 
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The  demand  of  judgment  in  the  complaint  determines  the  pur- 
pose of  the  action,*^  but  if  the  allegations  will  in  no  way  support 
the  judgment  demanded  the  lis  pendens  will  be  cancelled.*^ 

An  action  merely  to  recover  damages,  though  upon  grounds  that 
would  equally  serve  to  impeach  the  title  to  the  property  itself,  is 
not  within  the  rule.** 

In  a  case  within  the  statute,-  the  right  to  file  the  notice  is 
absolute,**^  not  dependent  on  leave  of  court.  In  any  case  not 
within  the  statute  a  notice  filed  is  a  nullity,*®  except  that  the  seeing 
of  such  a  notice  on  the  files  may  be  actual  notice,  in  which  case  the 
purchaser  would  be  bound,  not  by  the  statutory  notice,  but  by 
inability  to  maintain  the  position  of  a  bona  fide  transferee  without 
notice. 

eharge) ;  Bachman  v.  Wagner,  16  N.  Y.  Supp.  67  (vendee's  lien).  .But  see, 
also,  Smadbeck  v.  Law,  106  App.  Div.  552,  94  K  Y.  Supp.  707. 

Mechanic's  lien.  Lis  pendens  (if  the  action  ia  in  a  court  of  record)  must  be 
filed  within  one  year  after  the  lien  to  render  the  lien  binding  for  a  period 
Ioniser  than  one  year.  Lien  Law  (L.  1897,  chap,  418),  §  16.  For  liens  under 
other  special  statutes,  see  them. 

Partition  of  real  property.  N.  Y.  Code  Civ.  Pro.,  ||  1670  and  1557,  subd.  2^ 
Including  partition  and  sale  for  distribution  of  proceeds.  Kunz  v,  liachman, 
1  Civ.  Pro.  Rep.  281,  61  How.  Pr.  519. 

Party- trail  controversy.  Moeller  v.  Walkenberg,  67  App,  Div.  487,  73  N.  Y. 
Supp.  890. 

Specific  performance  of  contract  for  sale  of  land  (against  vendor).  N.  \, 
Code  Civ.  Pro.,  §  1670;  Chapman  r.  West,  17  N.  Y.  125  (holding  that  filing 
lis  pendens  would  be  available  against  a  defendant  vendor,  but  not  against 
prior  mortgagees  who  need  not  and  should  not  be  made  parties).  But  com- 
pare, on  last  point.  Metropolitan  Trust  Co.  t\  Xonawanda,  etc.,  R.  R.  Co.,  18 
Abb.  N.  C.  368;  Ruck  r.  Lange,  10  Hun,  303  (specific  performance  of  a  contract 
for  sale  of  a  leasehold  interest  in  this  case,  lease  having  twenty  years  to  nm). 

Action  upon  or  reference  of  disputed  claims  against  decedent's  estate.  Statu- 
tory lien  of  three  years  is  preserved  by  filing  notice  of  pendency  o(  action. 
Code  Civ.  Pro.,  |  2751;  Matter  of  Bingham,  127  N.  \.  296. 

Replevin.  Lis  pendens  cannot  be  filed,  but  the  judicial  doctrine  of  lis 
pendens  applies,  and  purchasers  pendente  lite  are  bound  by  the  judgment. 
President,  etc.,  of  D.  &  H.  Co.  i*.  Harris,  15  VVkly.  Dig.  36  (holding  that  tbe 
complaint  must  be  served  and  filed  as  well  as  the  summons  served,  to  create  a 
Hs  pendens  binding  upon  third  persons).  Oeirr  v.  L«wis  Coal  Co.,  15  Mo. 
App.  551. 

Trespass.  Cannot  be  filed,  although  controversy  involves  a  disputed  bound- 
ary. Hailey  c.  Ano,  42  N.  Y.  St.  Rep.  49,  aff  d,  130  jN.  Y.  569.  Nor  in  an 
action  to  enjoin  a  continuing  trespass  by  defendant's  building.  McManus  r. 
Weinatein,  108  App.  Div.  301,  95  N.  Y.  Supp.  724. 

42  St.  Regis  Paper  Co.  r,  Santa  Hara  Co.,  62  App.  Div.  538,  71  N.  Y.  Supp.  82. 

43  Brox  V.  Riker,  66  App.  Div.  388,  67  N.  Y.  Supp.  772. 

44  Zoeller  f.  Rilejr,  100  N.  Y.  102,  109.  In  this  case  (the  property  being 
personal)  the  decision  was  put  in  part  on  the  ground  that  the  complaint  nad 
not  been  filed  at  the  time  of  the  purchase;  but  either  ground  is  sufficient  to 
sustain  the  conclusion. 

45  Mills  T.  Bliss,  55  N.  Y.  139;  Beaman  v.  Todd,  124  N.  Y.  116;  Shandley  r. 
Lcvine,  44  Misc.  23,  89  N.  Y.  Supp.  717. 

4»  Dictum  in  Mills  r.  Bliss,* 9t<prc. 
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6,  Defendant's  notice.]  — ^A  defendant  who  by  his  answer  or 
by  a  cro60-bill  demands  affirmative  relief  affecting  real  propeny, 
has  the  same  right  as  a  plaintiff  to  tile  such  a  notice.  This  is 
expressly  provided  by  statute  in  some  States,*^  and  where  it  k 
not,  the  court  may  properly  recognize  the  right  under  the  modern 
practice,  for  an  answer  claiming  affirmative  relief  in  a  proper 
case  is  equivalent,  on  general  principles,  to  a  cross-action.** 

6.  What  classes  of  claimanis  affected.]  — The  Xew  York  stat- 
ute** is  expressed  as  making  the  notice  filed  constructive  notice  "  to 
a  purchaser  or  incumbrancer  of  the  property  affected  thereby  from 
or  against  a  defendant  with  respect  to  whom  the  notice  is  directe*J 
to  be  indexed,'*  and  it  is  declared  that  "  a  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed,  or  subsequently 
recorded,  is  bound  by  all  proceedings  taken  in  the  action,  after  the 
filing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party  to  the 
action.""* 

One  purchasing,  during  suit,  a  paramount  title  from  a  person 
not  a  party  is  not  bound,**  and  it  is  also  held  that  a  bona  fide  pur- 
chaser who  is  not  affected  by  a  lis  pendens  can  convey  and  give  the 
same  title  to  one  who  has  notice.** 

47  N.  Y.  Code  CiT.  Pro.,  i  1673.  Applied  in  Niebuhr  r.  Schreyer,  10  Cir. 
Pro.  Rep.  72. 

A  similar  provision  exists  in  Dakota  (Code,  i  101),  Montana  (R.  S..  1S;9, 
p.  52,  I  70),  and  North  Carolina  (Clark's  Code  Civ.  Pro.,  |  229). 

The  statutes  of  Massachusetts,  Virginia,  and  West  Virginia  require  tiie 
notice  to  be  filed  without  saying  by  which  party. 

48  2  Pomeroy's  Eq.  Jur.,  i  G34. 

Moreover,  independent  of  statute,  the  lis  pendens  is  notice  of  all  tliat  i* 
involved  in  a  cross-bill  which  is  inseparable  from  the  original  bill.  The  S.  C 
Hall  Lumber  Co.  r.  Gustin,  54  Mich.  624. 

In  Brundapo  r.  Biggs,  26  Ohio  St.  652,  it  was  held  that  a  purcha^r  fr^m 
the  plaintiff  and  his  wife  (she  having  been  brought  in  as  a  party  by  the  cros.* 
bill  of  the  defendant)  was  charged  with  notice  of  the  pendency  of  the  cross-biiL 

^  N.  Y.  Code  Civ.  Pro.,  i  1671. 

60  (d.  Brooks  r.  Davey,  109  N.  Y.  495  (mortgage  given  by  a  defendant  after 
Us  pendens  filed  in  an  action  for  partition  of  no  efi^ect  against  purehasers  iX 
partition  sale).    8.  P.,  Shannon  r.  Pertz,  1  App.  Div.  3.31,  37  N.  Y.  Supp.  :in4. 

One  whose  conveyance  or  incumbrance  is  of  record  prior  to  suit  brought,  i* 
not  affected,  unless  made  a  party.  Kursheedt  r.  Ln.  Uime  Sav.  inst..  uS 
N.  Y.  3o8. 

It  has  been  held  upon  an  extended  review  of  the  authorities,  that,  in  tho 
absence  of  a  statute,  one  who  contracted  to  purchase  before  the  suit  wa^ 
commenced  is  not  bound  by  reason  of  taking  a  conveyance  in  fulfilment  of  tlv 
contract  after  suit  brought,  especially  if  he  paid  the  consideration  before  sun 
brought.    Walker  r.  Goldsmith  (Oreg.,  1886),  12  Pac.  Rep.  637. 

61  Jaycox  f.  Smith,  17  App.  Div.  146,  45  N.  Y.  Supp.  299. 

63  Snowden  v,  Tyler  (Nebr.  1887),  31  N.  W.  Rep.  661,  and  cases  cited. 
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A  creditor  by  judgment  is  an  incumbrancer  within  this  rule.*' 
But  a  grantee  in  possession  at  time  of  commencement  of  action, 
under  an  unrecorded  deedj  is  not^ 

If  any  mode  of  acquiring  an  interest,  lien  or  other  right  from 
or  under  a  party  be  not  within  the  equity  of  the  statute,  it  remains 
governed  by  the  judicial  rule,  and  this  is  a  reason,  in  case  of 
doubt,  for  prbmpt  service  of  summons  and  complaint  on  all  the 
defendants  having  any  interest  which  could  pass  to  another. 

7.  —  persons  claiming  under  plaintiff.']  — A  transfer  by  plain- 
tiff pending  his  action,  though  more  rare  than  a  transfer  by  de- 
fendant, is  equally  within  the  judicial  rule  of  lis  pendens.^     But 

fi3  Puller  r.  Scribner,  76  N.  Y.  190,  and  explaining  Rodgers  p.  Bonner,  45 
N.  Y.  379,  apparently  to  the  contrary,  as  turning  on  the  fact  not  appearing 
in  the  report,  that  the  judgment  there  was  docketed  before  the  notice  of  lis 
pendens  was  filed. 

tt4  Welsh  r.  Schoen,  69  Hun,  356,  13  N.  Y.  Supp.  71. 

55  Moss  r.  N.  Y.  £1.  R.  Co.,  27  Abb.  N.  G.  318  (grantee  of  plaintiff  bound 
by  judgment  as  though  parties  to  the  action,  the  pendency  of  the  action  being 
in  the  nature  of  a  lis  pendens).  Garth  v.  Ward,  2  Atk.  174  (holding  that  on 
a  bill  to  establish  a  will,  since  the  heir-at-law  defendant  is  at  liberty  to  im- 
peach the  will,  the  rule  of  lis  pendens  applies  in  favor  of  the  defendant,  and 
ajrainat  a  purchaser  from  the  plaintiff.  Also  dictum  that  on  a  bill  to  redeem 
from  a  mortgage,  if  there  was  a  final  decree  against  the  mortgagor-plaintiff,  a 
purchase  from  him  pendente  lite  would  be  barred). 

Baird  v,  Corwin,  17  Penn.  St.  (Harria)  462.  In  this  case  (ejectment)  it 
appeared  that  after  the  institution  of  an  action  of  partition  the  plaintiff  con- 
veyed his  interest  in  the  land  to  persons  who  were  not  parties  to  the  proceed- 
ings. Held,  that  such  conveyance  imposed  no  obligation*  on  the  parties  to  the 
action  to  notify  the  purchasers  of  the  subsequent  proceedings  in  the  action  ot 
partition.  Lis  pendens  was  of  itself  notice.  The  sale  of  the  land  under  the 
proceedings  in  partition  was  a  conclusive  defense  to  tne  claim  of  the  grantees 
of  the  plaintiffs  pendente  lite^  who  now  brought  the  ejectment.  Fer  curiam: 
*'  The  purchase  by  the  plaintiffs  in  this  action  of  the  interest  claimed  by 
Parkes  Baird  pending  the  writ  of  partition  in  which  the  latter  was  plaintifl, 
did  not  create  any  obligation  to  serve  them  with  notice  of  the  subsequent  pro- 
ceedings. Lis  pendens  is  of  itself  notice,  and  the  principle  is  applicable  to 
writa  of  partition  as  well  as  to  other  actions.  •  •  •  xhe  sale  of  the  land 
under  the  decree  in  the  proceedings  in  partition  is  a  conclusive  defense  to  the 
claim  founded  upon  the  title  derived  from  Parkes  Baird  pendente  Hie." 

In  Hurd  r.  Case,  32  111.  45,  the  holder  of  a  mortgage  upon  land,  containing 
a  power  of  sale,  filed  his  bill  to  foreclose  and  made  a  junior  mo.  ^agee  a  party 
defendant.  Pending  the  suit,  the  prior  mortgagee  sold  the  premises  under  the 
said  power  of  sale  to  a  third  person.  The  junior  mortgagee  answered  the  bill 
and  filed  his  cross-bill,  making  such  purchaser  a  defendant,  and  prayed  that 
said  sale  be  set  aside,  that  he  be  allowed  to  redeem,  and  that  the  prior  mort- 
gage be  assigned  to  hipi  upon  paying  amount  due.  Held  (reversing  a  decree 
which  had  sustained  a  demurrer  to  the  cross-bill ) ,  that  he  was  entitled  to  the 
relief  prayed  for.  Per  curiam :  "  The  pendency  of  that  suit  was  notice  to  Otis 
the  purchaser,  so  as  to  subordinate  the  rights  he  acquired  by  the  purchase  to 
any  decree  which  might  be  made  in  that  suit."  *  *  *  *'  By  his  purchase 
pendente  lite  he  became  an  indispensable  party  to  the  cross-bill  in  view  of  the 
relief  which  was  sought.  If  this  necessity  does  not  often  exist  *  *  *  wg 
find  it  may  exist,  when  necessarily  the  practice  must  be  admitted." 
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when  the  lis  pendens  statutes  were  adopted  this  class  of  cases  vaa 
not  noticed,  and  provision  was  made  only  against  transfers,  etc^ 
by  a  defendant,  by  allowing  a  notice  to  be  filed  by  a  plaintiff,  and 
by  a  defendant  who  is  in  effect  a  plaintiff  in  a  ooanter-ckiiu. 
The  result  is,  that  as  the  lis  pendens  statute  does  not  create  the 
lit  n,  but  restricts  it  merely,  providing  that  no  purchasers,  e*jc., 
under  a  defendant  shall  be  bound  except  he  become  such  bj  recird 
after  the  time  of  due  filing,  the  omission  of  the  case  of  a  pur 
chaser  from  the  plaintiff  leaves  such  a  purchaser  imder  the  jii'li- 
rial  rule,  and  he  is  boimd  by  the  mere  pendency  of  the  suit* 

8.  Description  of  premises,  etcl  —  The  description  should  ^ 
such  as  is  usual  in  a  well-drawn  deed.  A  general  reference  to  all 
the  ronl  property  of  the  defendant  in  the  county,  is  futile."  Ttie 
designation  must  be  sufficiently  specific  to  guide  third  personi.** 
It  is  not  vitiated  by  the  addition  of  further  and  erroneous  particu- 
lars which  do  not  mislead  as  to  property  adequately  described.® 

Surplusage,  though  erroneous,  may  be  rejected  where  that  whi-^h 
remains  is  a  substantial  compliance  with  the  statute.*'^  A  de- 
scription of  property  not  to  be  effected  by  the  action  may  be  stn^ck 
out  on  motion." 

B«'»  This  has  nowhere  been  squarely  held,  but  it  seems  to  cleariT  result,  Ihw 
!«*  ft  dictum  to  the  contrary  in  the  opinion  of  Judge  Rhodes,  Corwin  t.  Rro? 
I<-v.  43  Cal.  2r>3.  2(>0,  and  note,  but  he  does  not  notice  the  fact  tnat  the  sUtuif 
iH  not  an  affimative,  but  a  neg-ative  one.  A  similar  impresaion  contrary  to 
the  statement  in  the  text  is  expressed  in  24  Alb.  L.  J.  539. 

See,  further,  the  following  oases:  Pending  suit  as  to  title  to  land,  one  i-t 
the  defendants  delivered  to  another  defendant  a  deed  executed  by  the  pUimil 
conveying  such  and  (in  suit )  to  such  defendant.  Three  days  afterwards  dit 
crce  was  entered  declaring  that  the  plaintiff  was  then  the  owner  of  the  Uixt 
in  suit.  llrMf  that  all  parties  to  the  decree  were  bound  by  it,  and  that  tb 
rights  of  the  party  holding  the  deed  were  cut  off  by  the  decree.  McGregor  r. 
Alc'(»ref?or,  21  Iowa,  441. 

Drennon's  Adm.  v.  Walker,  21  Ark.  630,  a  purchase  pendente  lite  by  defend- 
ant of  the  intere<)t  of  some  of  plaintiffs  in  the  property  in  dispute  will  noc 
be  disturbed  by  this  court  where  there  is  no  appeal  by  such  complainaBta  from 
the  decree. 

In  Smith  v.  Brittenham,  109  III.  640,  649,  it  is  held  that  where,  after  brin? 
ing  suit,  a  plaintiff  sells  all  his  interest  in  the  real  estate  in  suit,  no  decree 
can  be  rendered  until  his  grantee  is  made  a*  party  to  the  onit. 

57  JatTray  c.  Brown,  17  Hun,  676. 

M  Miller  r.  Sherrv,  2  Wall.  237. 

M  Watson  V.  Wilcox,  39  Wis.  643. 

60  Drew  v.  Dequindre,  2  Dougl.  (Mich.)  93. 

«i  Fitzgerald  r.  Blake,  42  Barb.  613,  28  How.  Pr.  110;  and  see  Bodgers  f. 
Knvanau^h,  24  111.  683;  Nelson  v.  Wade,  21  Iowa,  49;  banger  r.  (^{Tue, 
10  Vt.  5."»5. 

It  may  perhaps  sometimes  serve  a  useful  purpose  to  include  notice  that  6x 
tures  or  movables  connected  with  the  realty  are  also  claimed.  See  Gardner  f. 
Peckham,  13  K.  I.  102,  21  Am.  Law  Reg.  (N.  b.)  264,  where  the  remoAaJ  of 
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In  foreelosure,  the  date  of  the  mortgage,  the  names  of  the  par- 
ties thereto,  and  the  time  and  place  of  record  should  be  stated.^ 

9.  Time  of  filing.'\  —  The  plaintiff  must  file  his  notice  when 
he  files  his  verified  complaint^  or  thereafter,  and  before  final  judg- 
ment^ A  defendant  files  his  notice  at  the  time  of  filing  his 
answer,  or  thereafter  before  judgment^ 

Piling  the  notice  before  filing  the  pleading  which  states  the 
claim  is  futile,^  but  no  irregularity  results,  if  no  intervening 
claims  arise  prior  to  judgment,^  and  it  has  been  held  that  tho 
filing  of  the  pleading  at  a  time  subsequent  to  the  notice  gives  the 
notice  a  valid  inception  from  that  time.^  The  pleading  must  be 
verified.* 

An  order  that  the  complaint  be  filed  nunc  pro  tunc,  as  of  the 
time  of  filing  the  notice,  cannot  cut  off  rights  acquired  by  an  inter- 
mediate purchaser  or  incmnbrancer  who  was  not  a  party  with 
opportunity  to  be  heard  when  the  order  was  made.* 

If  the  notice  is  before  service  of  summons,  personal  service  of 
the  summons  must  be  made  upon  a  defendant  within  sixty  days 
after  the  filing,  or  else  within  the  same  limit  publication  must  be 
commenced,  or  service  without  the  State  made,  pursuant  to  order 
therefor.'^ 

To  give  effect  to  the  judicial  rule  of  lis  pendens  in  a  case  not 
within  the  statute,  the  complaint  must  be  served/^  unless  the 
process  is  such  as  to  put  the  defendant  on  inquiry.''^ 

timber,  it  was  intimated,  would  not  have  been  protected  against,  because  the 
timber  was  not  mentioned  in  the  bill,  but  the  case  was  really  decided  on 
another  point.  It  can  hardly  be  maintained  that  a  person  chargeable  by  lis 
pendens  as  to  land  could  escape  being  bound  as  to  fixtures,  parcel  of  the  realty, 
etc.,  because  they  were  not  specifically  mentioned.' 

«a  Required  by  N.  Y.  Code  Civ.  Pro.,  |  1631. 

<»N.  Y.  Code  Civ.  Pro.,  §  1670;  Wis.  R.  8.,  §  31S7. 

•4  N.  Y.  Code  Civ.  Pro.,  §  1673. 

«  Albro  V,  Blimie,  6  App.  Div.  309,  39  N.  Y.  Supp.  215;  Burroughs  ».  Reiger, 
3  Abb.  Pr.  393,  note;  12  How.  Pr.  171;  President,  etc.,  Del.  ft  H.  Co.  v,  Harris, 
15  Wkly.  Dig.  36. 

•6  Brenen  v.  North,  7  App.  Div.  79,  39  N.  Y.  Supp.  975,  25  Civ.  Pro.  399. 

«T  Benson  r.  Sayre,  7  Abb.  Pr.  472,  note;  Tate  v.  Jordan,  3  id.  392;  Flood  v, 
Isaac,  34  Wis.  423;  B.  P.,  Olson  v.  Paul,  56  id.  30. 

68  N.  Y.  Code  Civ.  Pro.,  f  1670,  as  amended  1904. 

<»  Weeks  r.  Tomes,  16  Hun,  349;  afTd  on  opinion  below  in  76  N.  Y.  601. 

toN.  Y.  Code  Civ.  Pro.,  §  1670.  Substituted  service  within  the  State  within 
the  sixty  days  held  to  be  a  compliance  with  the  statute.  Ferris  v.  Plummer, 
46  Hun,  615,  13  Civ.  Pro.  389. 

71  President  D.  ft  H.  Canal  Co.  v,  Harris,  16  Wkly.  Dig.  36. 

72  Albert  v.  Pei*,  62  N.  Y.  Super,  Ct  660. 
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10.  Place  of  filing.]  — The  notice  must  be  filed  in  the  clerk's 
office  of  each  county  in  which  is  situated  any  real  estate  e£Fected." 
If  property  in  several  counties  is  affected,  the  better  practice 
is,  on  filing  the  original  complaint  in  the  county  chosen  for  the 
place  of  trial,  with  a  notice  describing  the  proper^  in  that  countv, 
to  take  a  certified  copy  of  the  verified  complaint  (or,  if  preferred 
for  speed,  to  verify  the  complaint  in  duplicate),  and  file  the 
certified  copy  (or  duplicate)  in  the  coimty  where  the  other  real 
estate  is  situated,  with  a  notice  describing  the  property  in  that 
county/* 

11.  Omission  to  index.]  — Upon  principles  well  settled  under 
the  recording  acts,™  it  is  the  filing,  with  a  proper  request  to  index, 
that  constitutes  the  constructive  notice  under  the  Xew  York 
statute ;  ^*  but  it  is  safer  for  the  practitioner  to  see  that  the  notice 
is  correctly  indexed.^ 

The  direction  to  index  should  include  the  name  of  every  de 
fi'ndant  capable  of  transferring  or  creating  a  lien  upon  the  prc»p' 
erty,  or  any  part  of  it™ 

12.  Amending.]  —  If,  after  filing,  new  defendants  are  added, 
or  other  propertv  is  claimed  in  the  suit,  an  amended  notice  ahoulfl 
be  filed.™ 

An  amended  notice  filed  without  leave,  with  or  after  the  filing 
of  an  authorized  amended  summons  and  complaint,  is  valid.^' 
If  amendment  is  desired  independent  of  an  amendment  of  the 

73  There  are  Bpecific  statutory  provisions  in  some  States  as  to  filing  a  notice, 
jud^ient,  etc.,  to  affect  real  estate  situated  in  counties  other  than  the  one  ia 
which  suit  is  brought.    See,  for  instance,  N.  Y.  Code  Civ.  Pro.,  (  1670. 

74  In  an  action  against  a  railroad  company  whose  road  extends  through 
several  counties,  a  notice  of  lia  pendens  filed  in  each  county  would  be  inopva- 
tive  without  the  filing  of  a  complaint  also  in  each  county.  Cornell  r.  Utka. 
I.  &  C.  Rv.  Co..  61  How.  Pr.  184. 

T&  Mutual  Life  Ins.  Co.  t\  Dake,  1  Abb.  N.  C.  381,  and  note  in  14  Abb.  N.  C. 
463,  and  i7  id,  123. 

Tc  N.  Y.  Code  Civ.  Pro.,  H  1670,  1671;  HartweU  p.  Riley,  47  App.  Div.  154, 
62  N.  Y.  Supp.  317. 

77  In  Patterson  t*.  Brown,  32  N.  Y.  81,  an  omission  to  file  in  the  right  place 
and  index  in  the  right  book  was  held  fatal  by  the  court  of  first  instance;  but 
the  judgment  was  reversed  by  the  Court  of  Appeals  without  passing  on  the 
point,  because  the  purchaser  had  actual  notice. 

TiiThe  notice  filed  is  constructive  notice  to  a  purchaser  or  incumbrancer  of 
the  property  from  a  defendant  with  respect  to  whom  the  notice  is  directed  to 
be  indexed.     Code  Civ.  Pro.,  $  1671. 

/o  Clark  r.  Havens,  Clarke,  561.  And  such  is  said  to  be  the  safer  pi«etlee 
where  parties  are  stricken  out.    Curtis  v.  Hitchcock,  10  Paige,  399. 

80  Daly  r.  Burchell,  13  Abb.  Pr.  (N.  S.)  764. 
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eomplainty  leave  may  be  asked  by  motion  on  notice  to  the  inter- 
mediate purchaser  or  incumbrancer,®*  if  any.  A  fair  construction 
of  the  statute  allows  an  amended  notice  to  be  filed  of  course,  to 
supply  any  defect  in  the  original ;  but  an  amended  notice  so  filed 
cannot  have  relation  back. 

13.  Filing  nunc  pro  tunc,']  —  Filing  the  notice  of  Us  pendens 
nunc  pro  tunc,  or  the  complaint  which  ought  to  have  been  filed  with 
it,  cannot  operate  to  cut  off  the  rights  of  intermediate  purchasers  or 
incumbrancers,®^  but  if  the  proof  of  filing  is  defective  the  court 
may  allow  that  to  be  amended  so  as  to  show  due  filing.®* 

If  a  third  person  purchase  or  acquire  a  right  or  lien  from  a 
party  pendente  lite  before  notice  of  lis  pendens  was  operative,  he 
may  be  brought  in  as  a  party,  and  the  question  whether  he  has 
acquired  a  paramount  right,  tested  by  moving,  that  the  notice,  or 
complaint,  as  may  be  necessary,  be  filed  nunc  pro  tunc.^ 

14.  Service  of  summons,  etc.]  — If  notice  is  filed  before  ser- 
vice of  summons,  follow  it  up  within  sixty  days  by  service  on  some 
defendant,  or  by  getting  an  order  for  publication  (see  Service  by 
Publication,  page  663)  and  commencing  publication,  or  making 
service  without  the  State.** 

15.  Effect  of  judgment.']  — It  is  often  said  that  judgment  ter- 
minates lis  pendens,  but  this  means  only  that  one  who  claims 
under  a  judgment  may  rely  on  the  judgment  (at  least  after  time 
to  appeal  has  expired),  and  is  not  bound  to  investigate  claims  or 
equities  determined  by  it.  But  it  has  been  held  that  if  the  liti- 
gation be  continued  after  judgment,  its  pendency  or  the  statutory 
notice  thereof  is  notice  to  third  persons  who  deal  with  a  party  to 

51  Vanderheyden  t.  Gary,  38  How,  Pr.  367,  granting  motion  to  amend  notice 
of  lis  petidena  in  attachment  case,  to  include  omitted  property;  on  notice  to  an 
intermediate  assignee  for  benefit  of  creditors;  excuse  of  the  mistalce  being 
hliown. 

52  See  paragraph  0. 

83 White  V,  Coulter,  1  Hun,  357  {dictum);  s.  P.,  pp.  641,  670,  and  see 
Article  on  Filing,  p.  63. 

84  See  Weeks  tr.  Tomes,  16  Hun,  349;  aflTd  on  opinion  below,  76  N.  Y.  601; 
and  pee  Vanderheyden  v.  Gaiy,  38  How.  Pr.  367. 

S5  The  service  within  the  sixty  days  need  not  be  on  the  owner  of  the  equity. 
Fuller  p.  Scribner,  76  N.  Y.  190.  Any  defendant  may  voluntarily  appear  after 
complaint  and  lis  pendens  filed.  Duer  v.  Fox,  27  Misc.  676,  69  N.  Y.  Supp. 
426. 

If  service  is  not  so  made,  or  commenced,  the  defendant  is  entitled  to  a 
cnncellation  of  the  notice.  Lipschitz  V,  Watson,  113  App.  Div.  408.  Unless 
th<*  failure  to  make  service  is  due  to  defendant's  avoiding  service.  Levy  r. 
Kon,  114  App.  Div.  795. 
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the  litigation  in  respect  to  the  subject  of  the  action  aa  truly  as  if 
judgment  had  not  been  reached.* 

On  the  other  hand,  it  is  held  that  the  party  successful  in  the 
judgment  may  rely  on  it,  and  that  no  notice  is  necessary  to  charge 
persons  who  deal  after,  judgment  with  those  whose  ri^te  are 
bound  by  the  judgment^ 

16.  Cancelling.']  — If  the  notice  is  filed  in  a  case  not  within 
the  statute,  it  wiU  be  cancelled  on  motion.** 

The  filing  of  a  notice  of  lis  pendens  under  the  statute  ia  re- 
garded in  New  York  as  a  statutory  right,  and  being  independent 
of  any  leave  of  court,  it  has  been  held  that  if  filed  in  a  case  trUhin 
the  statute,  the  court  have  no  power  to  cancel  it  except  for  a 
cause  for  which  the  statute  permits  cancellation,*  nor  can  the 
merits  be  considered  on  the  motion  to  cancel.*  This,  however,  is 
an  exception  to  the  general  principle  that  the  court  have  control 
over  their  records,  even  in  respect  to  papers  filed,  pursuant  to  a 
statute  not  requiring  leave  of  court^  and  it  should  not  be  ex- 
tended  in  cases  where  the  filing  is  required  by  the  statute  to  be 
with  the  clerk  of  the  court  in  which  the  action  is  pending. 

The  only  causes  prior  to  1892  allowed  by  the  New  York  statute 
were  that  the  action  has  been  "  settled,  discontinued  or  abated,  or 
final  judgment  is  rendered  therein  against  the  party  filing  the 

^  W  cyh  V.  Boylan,  63  How.  Pr.  72,  aff*g  62  id,  307.  In  this  case  an  aetioo 
for  foreclosure  of  a  real  property  mortgage  was  brought  against  B.,  the  owner 
of  the  land,  and  lis  pendens  filed.  B.  answered,  and  the  complaint  was  di9- 
missi>d  at  the  trial.  Pending  appeal  B.  conveyed,  and  died.  The  action  was 
revived  against  B.'s  grantee  as  his  administrator.  Xhe  judgment  was  amrmed, 
but  Hubnoquently  reversed  in  the  Court  of  Appeals,  and  a  new  trial  ordered, 
on  which  new  trial  plaintiff  recovered.  Beld,  that  the  prooeedings  were  refu- 
lar,  and  B.'s  grantee  was  cut  off  by  the  judgment,  though  he  was  not  made  a 
party  individually.  VVeyh  r.  Boylan,  62  How.  Pr.  397;  aff'd,  63  How.  Pr.  72. 
So  held  granting  motion  to  compel  purchaser  at  foreclosure  sale  to  take  title. 
8.  P.,  Parks  D,  Murray,  2  N.  Y.  St.  Rep.  135  (holding  that  pending  time  to 
a])poaI  the  court  could  not  cancel  the  notice,  even  after  a  decision  in  favor  ot 
defendant  on  the  merits) ;  Willis  v.  Bellamy,  63  N.  Y.  Super.  Ct.  M. 

«7  Xo  notice  is  necessary  after  judgment.  Sheridan  V.  Andrews,  49  A.  t,  47S, 
affg  3  Lans.  129.    See  N.  Y.  Code  Civ.  Pro.,  |S  1323,  1479,  1674. 

88  Brox  V.  Riker,  66  App.  Div.  388,  67  N.  \.  Supp.  772  (allegaUons  of  cob- 
plnint  showing  only  personal  obligation;  judgment  asked  that  plaintiff  be  ad- 
judged to  have  a  lien  on  specific  realty).  If,  however,  there  is  a  doubt  is 
favor  of  his  right  to  file  tne  notice,  it  should  not  be  cancelled  on  motioa. 
Smadheck  V.  Law,  106  App.  Div.  652,  94  N.  Y.  Supp.  V97. 

81)  .Mills  V.  Bliss,  55  N.  Y.  139;  Niebuhr  r.  Schreyer,  10  Civ.  Pro.  Rep,  72; 
Fitzsimons  r.  Drought,  15  App.  Div.  413,  44  N.  Y.  Supp.  453;  Beaman  i?.  Todd, 
124  N.  Y.  114;  Madden  v.  Lennon,  23  Misc.  79,  60  }H,  Y.  Supp.  690. 

WLindheim  r.  Central,  etc..  Const.  Co..  Ill  App.  Div.  275,  97  K  Y.  Supp. 
619;  McCrum  r.  Lex  Realty  Co.,  113  App.  Div.  68. 
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notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a  plain- 
tiff filing  the  notice  unreasonably  neglects  to  proceed  in  l^e 
ax^tion."  In  1892,  §  1674  was  amended  so  as  to  permit  the  deposit 
of  money  or  filing  of  an  undertaking,  in  a  judgment  creditor's 
action,  upon  which  deposit  or  filing  the  lis  pendens  might  be 
ordered  cancelled.  In  1906,  by  an  amendment  to  §  1671,  the 
court  is  given  power  to  cancel  the  lis  pendens  in  any  action,  other 
than  foreclosure,  partition  or  dower,  after  a  finding  that  the  plain- 
tiff may  be  adequately  relieved  and  the  judgment  sought  amply 
secured,  by  a  deposit  of  money  or  giving  of  an  imdertaking  in  a 
specified  sum,  and  upon  any  defendant  making  such  deposit  or 
furnishing  such  undertaking.*^ 

Not  until  the  action  has  be^i  terminated  so  that  malicious 
prosecution  will  lie  for  bringing  it^  can  an  action  be  brought  for 
damages  caused  by  the  malicious  filing  of  lis  pendens,^  unless  the 
filing  was  itself  irregular  and  wholly  unauthorized  by  the  statute. 

If  a  suit  is  unconscionably  delayed,**  or  is  abandoned,*^  the 
court  will  equitably  refuse  to  apply  the  judicial  rule  of  lis  pen- 
dens, at  least  against  a  bona  fide  purchaser ;  and  the  same  laches 

91  An  action  for  specific  performance,  where  it  appears  from  the  complaint 
that  the  defendant  cannot  s^ificallj  perform  and  that  plaintiff's  recovery 
must  necessarily  be  a  money  judgment  only^  presents  a  proper  case  within  the 
amendment  for  cancelling  the  lis,  Bresel  v.  Browning,  109  App.  Div.  688, 
90  N.  Y.  Supp.  402.  But  where  the  complaint,  or  clearly  established  facts,  in 
such  an  action  show  a  right  to  the  specific  performance,  the  notice  will  not 
be  canceled.  McCrum  v.  Lex  Realty  Co.,  113  App.  Div.  58;  Tishman  r.  Acri- 
telli,  111  App.  Div.  237,  97  N.  Y.  Supp.  608.  Nor  in  any  case,  except  where 
it  is  apparent  that  the  only  relief  plaintiff  will  be  entitled  to  will  be  a  judg- 
ment  lor  a  sum  of  money,  which  will  be  a  lien  upon  the  land.  Wolinsky  v. 
Okun,  111  App.  Div.  636,  97  N.  Y.  Supp.  643. 

92  Smith  V,  Smith,  26  Hun«  573,  modifying  on  re-argument,  20  id.  555,  aff'd, 
56  How.  Pr.  316. 

^Myrick  v,  Selden,  36  Barb.  16  (in  this  case  eight  years). 

Mann  t?.  Rd>ert8,  11  Lea  (Tenn.),  67  (in  this  case  three  years,  the  case  being 
thereafter  prosecuted  to  a  conclusion).  The  court  say:  *' To  have  the  benefit 
of  it  *  *  *  there  should  be  a  close  and  continuous  prosecution  of  the  suit 
from  its  commencement  to  its  close,  taking  into  consideration  the  character 
of  the  case,  the  obstacles  thrown  in  the  way  by  the  opposing  litigant,  and  the 
usual  law's  delay.  [Hayden  v.  Bucklin,  9  Paige,  612.]  The  lien  will  not  per- 
haps be  impaired  by  ordinary  negligence,  and  will  only  be  lost  by  unusual 
and  unreasonable  delay.  The  delay  may  be  explained,  but  if  not  explained, 
the  question  becomes  one  of  culpable  laches  to  the  injury  of  an  innocent  third 
person.  And  what  constitutes  unreasonable  want  of  diligence  or  undue  delay 
must  be  determined  by  the  particular  circumstances  of  each  case." 

M  Hammond  v.  Paxton,  58  Mich.  393  (in  this  case  plaintiff  brought  a  fresh 
suit  in  lieu  of  the  old  one). 

Durand  v.  Lord,  115  111.  610  (in  this  ease  plaintiff  delayed,  and  made  repre- 
aentations  juatifylng  belief  that  the  suit  was  abandoned). 
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are  sufficient  to  move  it  to  annul  the  effect  of  a  statutory 
notice.* 

Disniit^sal  having  ended  the  cause,  a  motion  to  re-instate  with- 
cnit  notice  to  the  defendant  does  not  revive  the  judicial  role  of 
Us  pendens.^ 

In  the  case  of  the  statutory  notice  an  order  to  cancel  is  re- 
(liiire<l  which  shall  direct  the  clerk  to  cancel  the  notice  by  a  note 
to  that  effect  on  the  margin  of  the  record  of  the  notice,  referring 
to  the  order.*^ 

After  the  court  has  directed  the  cancellation  of  a  lis  pendens 
for  a  cause  enumerated  in  the  statute,  a  new  lis  pendens  can  not  be 
filed,  and,  if  filed,  will  be  cancelled.'® 

17.  Superseding,']  —  Upon  the  conversion  of  real  property  by 
a  judicial  sale,  or  upon  any  other  substitution  of  a  fund  deposited 
in  court  in  lieu  of  real  property  thereby  discharged,  there  is  no 
longer  any  necessity  for  filing  the  statutory  notice ;  ••  but  a  statu- 
tory notice  duly  filed,  which  bound  the  real  property,  will  follow 
the  fund  and  bind  that  instead. 

IS.  Fraud,]  — The  constructive  notice  which  strangers  have, 
whether  by  the. judicial  doctrine  of  lis  pendens  or  the  statutory 
notice,  never  makes  a  purchase  for  value  a  fraud.  Therefore  if 
Huch  a  transfer  to  a  known  person  is  apprehended,  it  is  well  to 
give  him  express  notice,  which  is  best  done  by  serving  a  copy  of 
the  summons  and  complaint,  with  notice  of  filing  and  service.* 

19.  No  personal  liability.]  — Neither  the  judicial  doctrine  of 

» Ilayes  r.  Nourse,  114  N.  Y.  695  (delay  of  46  years  held  to  nullifv  notice h 

w  Davis  r.  Model  land  (Mo.  1887).  8  West.  Rep.  226.  The  court  here  «y: 
"  Tlir  (lismiAAal  of  the  suit  put  the  parties  out  of  the  court,  and  the  entry  of 
Uw  ch^rk  WAH  Huflicient  evidence  of  that  fact.  The  lis  pendens  created  by  filing 
nil  abstract  of  the  attachment  in  Jasper  county  ended  with  the  dismissal  oi 
the  cHiiHe.  We  do  not  see  how  the  mere  filing  of  a  motion  to  reinstate  with  tW 
olork  in  vacation,  and  no  notice  thereof  ^ven  to  the  defendants,  could  operate 
tin  const ruotive  notice  to  Mr.  Clark.  The  defendants  were  not  in  court  ntil 
thov  Rubscqucntly  appeared  to  the  motion." 

97  Code  Civ.  Pro.,  SS  1671,  1674. 

w  Cohen  r.  Ratkowsky,  43  App.  Diy.  196,  59  N.  Y.  Supp.  344. 

»  So  held  in  a  mechanic's  lien  case.    Ward  P.  Kilpatnck,  85  N.  Y.  413,  VS. 

1  In  Albert  r.  Back.  52  N.  Y.  Super.  Ct.  550  (aff'd  without  opinion  in  101 
N.  Y.  (\r}C}),  the  fteryice  of  a  summons  without  the  complaint,  upon  an  assi|!XKe 
for  benefit  of  creditors  in  which  the  assizor  Is  named  as  a  co-defendant — kftd. 
to  constitute  notice  to  the  ns'^ipnee  of  the  pendency  of  an  action  to  set  asiik 
the  asRiirnnient.  so  as  to  di!K>ntitle  him  to  credit  for  the  amount  of  a  preference 
under  the  n-^si^niment  thereafter  paid  by  him.^  [Citing  Williamson  r.  Brown. 
15  X.  Y.  354.] 
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Us  pendens  nor  the  statutory  notice^  extends  further  than  the  pur- 
pose of  holding  the  res  within  the  power  of  the  court  and  actually 
retaining  it  against  claims  of  intermediate  purchasers  or  in- 
cumbrancers. If  the  litigant  seeks  not  to  retain  the  res,  but  to 
charge  an  intermediate  transferee  with  personal  liability  for  rents 
or  profits  —  as  for  instance  by  a  suit  for  damages  for  cutting  and 
carrying  away  timber  from  the  land  in  litigation  —  the  con- 
btructive  notice  afforded  by  the  general  doctrine  of  lis  pendens, 
or  by  the  statutory  notice,  is  not  enough.  To  make  the  result  of 
litigation  as  to  the  title  to  property  binding  upon  a  stranger  for 
the  purpose  of  rendering  him  liable  in  damages  for  interference 
with  it,  actual  notice  must  be  shown. 

FORM  No.  522. 
Notice  of  pendency  of  action  (statutory  notice  of  lis  pendens). 

[Title  of  court  and  cause,  naming  all  the  parties.'] 

XoTicE  IS  HEBEBY  GIVEN  that  BU  actiou  has  been  commenced 
and  is  now  pending  in  this  court,  upon  a  complaint  of  the  above- 
named  plaintiff  against  the  above-named  defendants  [in  fore- 
closure, say]  for  the  foreclosure  of  a  mortgage*  bearing 
date  the  day  of  ,  one  thousand  nine  hundred  and 
,  executed  by  [names  of  mortgagors]^  of  ,  to 
[names  of  mortgagees],  of  [and  which  has  been  duly 
assigned  to  the  above-named  plaintiff],  to  secure  [here  state  the 
amount  of  the  mortgage],  which  mortgage  was  recorded  in  the 
office  of  the  clerk  [or,  register]  of  the  county  of  ,  on  the 
day  of  ,  one  thousand  nine  hundred  and  , 
at  o'clock  in  the  noon,  in  Liber  of  Mortgages, 
at  page 

[Or,  in  partition,  say,  for  the  purpose  of  obtaining  a  partition 
of  the  premises  therein  described,  among  the  owners  thereof,  or 
for  a  sale  thereof  under  the  direction  of  this  court,  and  for  a 

2  Jacobs  r.  Smith,  89  Mo.  673,  2  S.  W.  Rep.  13. 

In  general  tax  sales  purchasers  are  deemed  to  take  by  title  paramount.  But 
in  Brown  v,  Goodwin,  1  Abb.  N.  C.  452  (aflTd  in  75  N.  Y.  409),  it  was  held 
that  if,  pending  a  creditor's  action  to  reach  the  equitable  interest  of  a  judf? 
ment-debtor  in  land,  lis  pendens  having  been  filed,  the  land  is  sold  tor  non- 
payment of  the  taxes  of  the  legal  owner,  but  at  the  sale  public  notice  of  the 
judgment  and  the  pendency  of  the  suit  is  given  in  the  hearing  of  all  present, 
the  purchaser  takes  subject  to  the  lien  of  the  judgment  obtained  in  the  cred- 
itor's action. 

3  Names  of  parties,  date,  and  place       X.  Y.  Code  Civ.  Pro.,  §  1631. 
and   date  of  record  must  be  stated. 


/ 
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division  of  the  proceeds  thereof  among  snch  owners,  aooordins: 
to  their  respective  rights.] 

[Or,  in  specific  performance  of  an  agreement  to  sell,  wy:  for 
Hpocilic  performance  of  a  certain  agreement  in  writing  matif 
between  plaintiff  and  the  defendant  Y.  Z.,  whereby  said  Y.  Z. 
airrecKl  to  sell  and  convey  to  plaintiff  the  premises  herein 
dcsoribod  for  the  consideration  expressed  in  said  agreement.] 

I  Or,  in  specific  performance  of  an  agreement  to  give  a  mort- 
g(i(je,  for  instance,  thus:  upon  a  written  contract  made  by  and  he- 
tw(^n  said  A.  B.  and  Y.  Z.  [if  recorded,  may  so  state  as]  which 
t*ontract  was  recorded  in  the  office  of  the  clerk  [or,  register]  of 
the  connty  of  ,  in  Liber  of  [Mortgages],  at  pagf 

,  on  the  day  of  ,  one  thousand  nine  hundrci 

and  ,  at  o'clock  in  the  noon,  whereby  the 

said  Y.  Z.,  among  other  things^  a^eed  to  give  to  said  A.  B. 
satisfactory  security  for  dollars,  borrowed  by  him  from 

said  A.  B.,  in  which  pending  action  plaintiff  demands  judgment, 
that  said  Y.  Z.  specifically  perform  the  said  agreement,  and  execute 
a  mortgage  upon  the  following  described  real  estate  and  prip- 
erty,  for  the  rcpajTiient  of  said  sum  of  dollars,  with  in- 

terest by  instalments,  as  specified  in  said  contract.*] 

[Or,  in  action  to  clear  title  and  cancel  deeds,  for  instanre. 
thm:']  And  that  the  object  of  such  action  is  that  the  said  Y.  t, 
and  all  persons  holding  or  claiming  to  hold  by  or  under  him,  mav 
l)e  forever  barred  from  all  claim  to  any  estate  of  inheritance  or 
otherwise  in  the  pn^mises  hereafter  described;  that  the  title  to 
said  premises  be  adjudged  to  be  in  the  said  A.  B.  [as  receiver  of. 
etc]  ;  that  the  said  Y.  Z.  surrender  possession  thereof  to  the 
plaintiff;  that  the  cloud  upon  plaintiff's  title  thereto  may  be  r^ 
moved,  and  that  said  Y.  Z.  execute  and  deliver  to  the  plaintiff » 
release  of  all  claim,  -right  or  interest  of,  in  or  to  said  premiseN 
and  that  various  deeds  mentioned  in  the  complaint  filed  here- 
with bv  the  provisions  of  which  the  said  Y.  Z,  claims  to  hold 
title  to  said  promises  be  cancelled  and  set  aside,  and  that  a  note  of 
snch  cancellation  be  made  upon  the  record  of  such  deeds  in  the 
office  of  the  Roaster  of  the  county  of 

[Or,  in  an  action  to  establish  a  charge  or  lien,  etc.l  for  th? 
purpose  of  having  it  adjudged  that  the  plaintiff  do  recover  of  th? 
(Icffmdants  the  sum  of  dollars,  with  interest  therecm  from 

the  day  of  ,  19     ,  besides  the  costs  of  this  action. 

4  Under  such  a  notice  as  this  of  a  anbsequent     pureluwera     banng    wf 

d^wnnd  for  the  CTrrtttion  of  a  mart'  other   notice   than   the   notitt  of  ^ 

ffofje,  it  wag  held  that  a  judgment  for  pendent. 
sale  could  not  be  sustained  against 
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and  that  the  hereinafter  described  real  estate  of  the  said  defend- 
ant Y.  Z.  be  charged  with  the  payment  thereof,  and  that  the  same 
is  a  lien  thereon,  for  the  payment  of  which  said  properly  should 
be  sold  by  the  judgment  of  the  court  in  this  action. 

[In  every  case  after  such  statement  proceed  thus  .'I  And  {hat  the 
[mortgaged]  premises  in  the  county  of  ,  -affected  by  ^or, 

the  premises  in  said  county  of  ,  of  which  partition  or  sale 

is  sought  —  or,  wherein  dower  is  claimed  —  in]  the  said  action, 
are  at  the  time  of  the  commencement  of  this  action,  and  at  the 
time  of  the  filing  of  this  notice,  situate  in  the  town  of 
[or,  the  ward  of  the  city  of  ]>  i^i  said 

County  in  the  State  of  New  York,  and  are  described  in  the  said 
mortgage]  as  follows,  to  wit:  [description  as  in  a  well-drawn 
deed].^ 

[Date.]  [Signature  and  office  address  ofly 

Plaintiff's  attorney. 

[File,  with  verified^  complaint,  with  the  county  clerk  of  each 
county  where  any  of  the  property  is  located,] 

[  Within  sixty  days  after  filing,  the  service  of  the  summons  on 
some  defendant  mitst  be  made,  or  puhliccHion  thereof  begun!'] 

[Direction  for  indexing,  as  in  next  Form.] 

FORM  No.  523. 
Directioii  to  'index  notice  of  pendeBcy.B 

To  the  county  clerk  of  county: 

You  will  please  index  the  above  notice  to  the  name  of  each  of 
the  following  defendants : 
[Names.] 
[^Date.']  [Signature  and  office  address  of], 

Plaintiff's  attorney. 

FORM  No.  524. 
Affidavit  on  motion  to  canoe!  lis  pendens. 

[Title  of  court  and  cause.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says : 

T.  That  he  is  the  attorney  for  the  above  named  defendant  Y. 
Z.,  who  is  the  owner  of  the  premises  described  in  the  complaint 
[or  otherwise  show  his  conection  with  the  premises]. 

5  Ree  paraf^raph  8,  8upra,  paprft  880.  parafrraph  14.  pa^e  889,  supra;  Lip- 

e  Section  1670,  as  amended  in  1904,  schitz  p.  Watson.  113  App.  Div.  408. 

r^nirea  the  complaint  to  be  verified.  8  See  paragraphs  6  and  11,  9upra, 

TN.  Y.  Code  Civ.  Pro.,  |  1670;  see  pages  884  and  888. 
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II.  That  this  action  was.  brought  [state  object,  ag]  to  compel 
specific  performance  bj  the  defendant  Y.  Z.  of  a  certain  alleged 
agreement  for  the  sale  to  the  plaintiff  of  said  premises. 

III.  That  issue  was  joined  in  this  action  in  the  day  of 

,19     ,  by  the  service  of  the  defendant's  answer;  that 
thereafter,  and  on  the  day  of  ,  19     ,  this  action 

was  duly  tried  before  Mr.  Justice  J.  K.^  holding  special  tern 
of  this  court  [at  Part  VI  thereof],  and  that  thereafter  said  jus- 
tice duly  made  and  filed  his  decision  wherein  he  directed  ju«ig- 
ment  in  favor  of  this  defendant  dismissing  plaintiff's  complaint 
[upon  the  merits.] 

.  IV.  That  thereafter  and  on  the  day  of  ,  19    ? 

judgment  was  duly  entered  in  this  action  in  the  office  of  the 
clerk  of  the  county  of  ,  in  favor  of  the  defendant,  dis- 

missing the  plaintiff^s  complaint  [upon  the  merits]  ;  that  on  the 
day  of  ,  19     ,  a  copy  of  said  judgment  and  noticf 

of  its  entry  were  duly  served  upon  the  plaintiff's  attomev,  a? 
appears  by  the  annexed  affidavit  of  M.  K. 

V.  That  more  than  thirty  days  have  elapsed  since  such  service 
of  said  copy  of  judgment  and  notice  of  entry,  and  that  plain- 
tiff's attorney  has  served  no  notice  of  appeal  therefrom,  and  that 
his  time  so  to  do  has  fully  expired.* 

VI.  That  at  the  time  of  the  commencement  of  this  action,  an«l 
on  or  about  the  day  of  >  19  >  plaintiff  filed  in  tb^ 
office  of  the  clerk  of  this  county  a  notice  of  the  pendency  of  thi? 
action,  which  was  indexed  against  the  name  of  this  defendant, 
and  contains  a  description  of  the  premises  as  also  describ<Mi  in 
the  complaint  herein.  The  deponent  desires  that  such  notii^ 
shall  be  cancelled  according  to  law. 

[Jurat.  ]  [Signature.  ] 

FORM  Ho.  525. 
Order  canceUiBg  notice  of  peBdeBcy.io 

At  a  Special  Term  [efc,  as  in  Form  No.  94,  page  255.] 

[Title  of  action,] 

On  reading  and  filing  the  notice  of  motion,  dated  the 
day  of  ,  19     ,  to  cancel  the  notice  of  pendency  of  action 

©The  dpfpndnnt  has  a  right  to  the  lOThe  motion  may  be  made  by  anj 

rnncellation  of  the  notice  under  such  person   a^Rrieved.      N.   Y.  Code  CIt. 

cirruni*<taTicc8.      Jarvis   r.   Am.    For-  Pro.,   I    lf>74;    8.   p.,   independent  of 

cite   Powder  Co..  93  App.   Dir.   284,  statute,  page  73,  «iif»ra. 
87  X.  Y.  Supp.  742. 
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and  a£5davit  of  A.  B.,  verified  the    *         day  of  ,  19 

[and  upon  the  judgment  roll  in  this  action  filed  on  the 
day  of  ,  19     y  specifying  any  papers  on  which  the  motion 

is  madeJif  and  [after  due  notice  approved  by  the  court,  given  to 
Y.  Z.,  and  on  filing  due  proof  thereof  by  the  affidavit  of  M.  N.], 
and  after  hearing  T.  Z.,  of  counsel  for  [the  defendant]  in  sup- 
port of  the  motion,  and  A.  T.,  of  counsel  for  plaintiff  [or,  and  no 
one  appearing],  in  opposition,  and  after  due  deliberation  had: 
Xow,  on  motion  of  T.  Z.,  attorney  for  [the  defendant] , 

Obdebed,  that  the  notice  of  the  pendency  of  this  action  filed 
by  the  plaintiff  herein  in  the  office  of  the  clerk  of  this  county  on 
the  day  of  . ,  19     ,  be  cancelled  of  record,  and  that 

the  clerk  is  hereby  directed  to  enter  on  the  margin  of  the  record 
of  the  same  a  note  of  cancellation  referring  to  this  order  [and  if 
filed  in  any  other  county,  that  the  clerk -of  county,  upon 

the  filing  in  his  office  of  a  certified  copy  of  this  order,  enter  upon 
the  margin  of  the  record  of  such  notice  filed  in  his  said  office 
a  note  of  the  cancellation  of  the  same  referring  to  this  order]  ; 
and  that  said  {defendant]  have  dollars  costs  of  this  motion 

to  be  paid  by  plaintiff  to  defendant's  attorney. 

Enter:  [signaiure  of  judge  by  initials  of  name  and  title.'] 
67 
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ARTICLE    IIL 

Ilf  JUNCTIOX8  (iNCLrDINO  ORDER  TO  STAY  WASTE,  ETC.). 
SBCTION        I.  ObTAININQ  an  INJUNCnOK. 

II.  The  uccLitiTY  to  be  qi\xn. 

III.  SeSVIKO  AM)  ENFOBCINO  AN  INJUNCTIOIf. 

IV.  Oettino  rid  of  an  injunction. 
V.  Reuedt  on  the  becubitt. 

SECTION   I. 


OBTAINntO  AN  INJUNCTION. 


1.  The  practice. 

2.  Applying  on  affidavilB  alone. 

3.  Using   tbe   complaint  as  an  affi- 

davit. 

4.  Relative    functions   of   complaint 

and  affidavits. 

5.  Prudential  rules  for  drawing  in- 

junction     papers  —  the      com- 
plaint. 

6.  —  the  affidavits. 

7.  —  the  injunction. 

H.  Who  to  l)e  addressed. 
9.  Mandatory  injunctions. 

10.  Order  to  »tay  waste. 

11.  Staying  Ic^l  proceedings. 

12.  Temporary   injunction   dependent 

upon  nature  of  action. 

I.  Movi.NG  papebs. 

FOBIIS. 

(526)  Complaint  in  action  in  which 

the  riplit  to  a  temporary 
injunction  depends  on  th^ 
nature  of  the  action. 

(527)  Airuhivit   to  truth  of  allega- 

tioHH  in  complaint. 

(528)  Affidavit  in  corroboration,  by 

lUtorncy. 

(529)  Arti«lnvit*to  truth  of  allega- 

tions in  complaint;  another 
form. 

(530)  The  same;   another  form. 

(531)  Another    form;     affidavit    to 

nl)tain  injunction  against 
<1«' livery  of  pledge  wrong- 
fully sold. 

(532)  Oath   to  reftaon   for  not  pre- 

senting complaint. 

(533)  Oath    denying    collusion;    to 

annex  to  a  bill  of  inter- 
pleader. 


(534)  Affidavit    by   co-plaintiffs  ia 

support  «of  motion  for  in- 
junction. 

( 535 )  Notice  of  motion  before  conrt 

or  judge,  for  injunctioit 
(530)-  The  same,  in  action  of  inter- 
pleader. 
(537)  Notice  of  motion  at  Appelku 
Division  for  injunction  to 
restrain  State  officer  or 
board,  or  employee  thenof. 
in  statutory  duty. 

II.  iNJimcnoNs. 

(638)  Injunction,  em  parte,  by  court 
or  judge,  where  the  rigiit 
depends  on  the  nature  of 
the  action  —  general  fonc 
•  with  or  without  order  t^i 
show  cause  why  it  sboul. 
not  be  continued. 

(539)  Injunction,  ex  parte,  by  court 

or  judge,  against  wrond'-il 
delivery  of  stock  ple<ijse<i 
(absolute). 

(540)  Injunction  against  dispo>alo{ 

negotiable  bonda,  with  order 
to  show  cause. 

(541)  Injunction  against  taking  kt 

ters  from  post  office,  wi:l 
order  to  show  cause. 

(542)  Injunction  against  municipal 

corporation,  forbiddits 
them  to  authoriie  the  c::' 
struction  of  a  city  niilrr«i 

(543)  Injunction   in  aid  of  attarb- 

ment,  with  or<ier  to  show 
cause. 

(544)  Injunction   against,  summarr 

procee<iings  to  dispossess; 
with  order  to  show  causf. 
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(545)  Injunction  in  actibn  of  inter- 

pleader, with  order  to  sJiow 
cause. 

(546)  Injunction  ew  parte,  by  judge 

of  court,  where  the  right  de- 
pends on  extrinsic  facts; — 
general  form,  with  or  with- 
out order  to  show  cause 
why  it  should  not  be  con- 
tinued. 

(547)  Another     form;      injunction 

against  disposing  of  prop- 
erty to  defraud  plaintiff 
(in  divorce). 

(548)  Another  form;  against  sher- 

iff's interference  with  re- 
ceiver. 

(549)  Condition  as  to  further  secu- 

rity,  and   speeding  appeal. 

( 550 )  Order  denying  motion  to  con- 

tinue injunction  contained 
in  order  to  show  cause,  and 
vacating  temporary  order. 

(551)  Injunction,'     after     contested 

motion,  on  notice  or  order 
*  to  show  cause. 

(552)  Leave  reserved,  in  denial,  to 

apply  again,  or' in  a  partial 
injunction  to  apply  for 
more  stringent  injunction, 
on  further  evidence. 

(553)  Leave  to  defendant  to  movo 

to  modify  or  dissolve. 

(554)  Order   denying  motion  with- 

out prejudice. 

II.    Statements,  of  acts  ek joined, 

TO   BE   inserted   IN    THE   FORE- 
GOING FORMS  FOR  INJUNCTIONS. 

1.  As  to  real  property. 

Against  trespass  to  real  prop- 
erty. 

—  waste  or  alienation. 

—  waste  by  cutting  timber. 

—  contractor  using  lands  ex- 
cept for  his  work. 

—  working  a  mine. 

—  tenant  of  a  mine. 

—  taking  possession  of  landa 
without  payment. 

—  taking   rents  and   profits.  • 

—  tax  or  assessment  sale,  etc. 

—  removing  fixtures.  . 

—  nuisance  —  burning  brick. 
continuance       of 

slaughterhouse. 

—  noisy  bells. 

—  obstructing  lights. 


(555) 

(556) 
(557) 
(558) 

(559) 
<560) 
(561) 

(562) 
(563) 
(564) 
(5a5) 
(566) 

(567) 
<568) 


(569)  —  removing  plaintiff's  ob- 
structions to  defendant's 
lights. 

(670)  —  undermining  plaintiff's 
land. 

(571)  —  obstructing  streams,  etc. 

(572)  —  obstructing  ^tow-path  or 
navigation. 

—  stopping  a  way. 

—  diverting  a  water-course. 

—  erection,  and  to  compel  re- 
moval of  buildings. 

—  authorizing  the  laying  of 
a  railroad  in  a  city  street. 

—  laying  a  railroad  in  a  city 
street. 

(578,579)  — building  in  violation 
of  covenant. 

—  cimnge  in  use  of  premises. 

—  contractor  interfering  with 
work  after  forfeiting  his 
contract. 

—  underletting. 

—  carrying  on  business  for- 
bidden by  lease. 

-^  preventing  lessee  of  the- 
atre from  using  it. 


(573) 
(574) 
(675) 

(576) 

(577) 


(580) 
(581) 


(582) 
(583) 

(684) 


2.    As  to  personal  property, 

(585)  Again.Ht  transferring  negotia- 

ble paper. 

(586)  —  transfer  of  stock. 

(587)  —  transferring  assets. 

(688)  —  assigning,  etc.,  patents. 

(689)  —  removing  chattels. 

(590)   —  receiving  moneys  from  the 
sheriff. 

3.    As  to  productions  of  mind  or  art. 
'(591)  Against  publishing  book. 

(592)  —  imitating   plaintiff's   pub- 

lications. 

(593)  —  sale    or    disposition,    but 

not  against   use   of   plates, 
etc.,  for  publication. 

(594)  —  representation   of    drama. 

(595)  —  publishing  private  letter. 

(596)  —  utilizing  patents. 

(697)  —  resuming    practice,    after 
having  sold  business. 

(598)  —  disclosure    of    secrets    by 

clerk. 

( 599 )  -r-  use  of  .a  secret  in  trade, 

by  one  who  acquireti  it  in 
violation  of  contract. 

(600)  —  infringing  patent. 
(601--604)  —  infringement  of  trade- 
mark. 
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(605)  —  infringement  of  name,  and 
taking  letters  from  poai- 
offioe. 

(606,607)  —  infringement  of  eign, 
etc, 

4.    Parties  in  peculiar  relationM. 


In  creditor's  actions. 
Against  carrying  out  void  as- 
signments. 

—  receiving  proceeds  of  ae- 
tion. 

—  husband's         interfwence 
with  wife's  property. 

—  entering      confession      of 
judgment. 

—  disposing   of   partnership 
assets. 

Another  form ;  where  dissolu- 
tion is  not  sought. 
(615)  Against      interference      with 
fund  to  be  reached. 

—  assignee     for    benefit    of 
creditors  making  payments. 

—  bank  paying  over  deposit 
made  by  agent. 

—  the    reorganization    of    a 
corporation. 

—  preventing  use  of  records. 

—  creating  or   filling  vacan- 
cies. 

—  holding  corporate  election. 

—  voting  on  stock. 

—  giving  proxy. 

—  inspectors  receiving  votes. 

—  iHsue  or  transfer  of  stock, 
etc.,  to  an  ollicer. 

—  mort^^ging  railroad. 

—  issuing  corporate  bonds. 

—  paving  interest  on  bonds. 

—  officers    of    a    corporation 
executing  a  contract. 

(630,631)  —  violation  of  agreement 
respecting  corporate  busi- 
ness. 


(608) 
(609) 

(610) 

(611) 

(612) 

(613) 

(614) 


(^16) 
(617) 
(618) 


(619) 
(620) 

(621) 
(622) 
(G23) 
(624) 
(625) 

(626) 
(627) 
(628) 
(629) 


(6S2)  Mandatory  injnneiioas^iBsi 
refusal  to  pay  over  fundi 
pursuant  to  a  ccatinaing 
contract. 

(638)  Against  railroad  eompsnj  is- 

terfering  with  constnieiicD 
of  croaa-road. 

(634)  —  usurping  office  and  takisj 

the  fees. 

(635)  —  police  interference. 

(636)  —  interference    with  heslUi 

board. 

(637)  —  intimidating       plsintirs 

employes. 

5.    Be$traint  of  legal  proe€edi»g*. 

(038)  Injunction  and  stay  of  pro- 
ceedings against  plsiatiff  in 
cross-action  and  sil  oth«t? 
similarly  situated,  against 
suing,  pending  litigstioo  on 
a  precedent  questioo. 

(639)  Against  proceedings  at  lav: 

ejectment. 

(640)  The    same;    action  for  daa 

ages,  etc. 

(641)  The  same;  with  leave  to  pre- 

ceed  to  judgment 
(642,643)   The  same;   in  a  eaae  if 
interpleader. 

(644)  Another  form;  action  affeet 

ing  specifii;  property. 

(645)  Against    prosecuting  divcrce 

in  another  State. 
((M6)  —  sale  on  execution. 
(647)   —  sheriff   executing  writ  of 

assistance. 
(648-651)  —  proceedings    for  dis 

possession. 

IV.     Ar/IDAVIT    AT!^D    OBDa   10   STlT 
WASIS. 

(652)  Affidavit   and   order  to  st&r 

waste. 

(653)  Order  to  stay  waste. 


1.  The  practice.]  —  The  temporary  injunction  may  be  graniei 
prior  to  sen-ioe  of  the  summons.** 

Before  answer  the  order  may  be  granted  ex  parte;  after  answer. 
only  upon  notice,  or  order  to  show  cause*^  (though  a  restraining 

n  People  ex  rel.  Oauffman  v.  Van  Buren,  136  N.  Y.  252  (to  take  effect  when 
ser\-ed  with  summons). 

12  X.  Y.  Code  Civ.  Pro.,  |  609;  Rhodes  t?.  Wheeler,  48  App.  Div.  410,63 
N.  Y.  Supp.  184.  (The  application  upon  notice  must  be  made  to  s  Sped»l 
Term  or  judge  within  the  judicial  district,  or  in  an  adjoining  county.) 
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order  may  issue  until  the  hearing  and  decision  of  the  applica- 
tion).^' 

The  practice  is  either  (1)  to  take  an  order  to  show  cause  why  an 
injunction  should  not  be  granted,  with  injunction  until  the  hearing 
and  decision  of  the  motion;  "  or,  (2)  an  injunction  until  the  fur- 
ther order  of  the  court  or  judge,  with  an  order  to  show  cause  why 
it  should  not  be  continued  pending  the  action;  or,  (3)  an  absolute 
injunction  pending  the  action,  or  until  the  further  order  of  the 
court  leaving  it  for  the  plaintiff  to  move  to  vacate ;  or,  (4)  to  move 
on  -notice,  or  on  order  to  show  cause  as  a  short  notice  of  motion, 
for  an  injunction,  but  without  restraint  in  the  meantime. 

The  first  two  methods  are  substantially  the  same,** 

From  an  order  to  show  cause  with  restraint  in  the  meantime, 
no  appeal  lies  except  from  the  order  made  after  the  hearing,  or 
from  an  order  made  on  motion  to  vacate  or  modify,  as  it  is  only 
temporary  in  character.***  And  the  same  principle  appears  appli- 
ooble  to  the  second  mode  of  application. 

A  court  of  equity  has  no  inherent  absolute  power  to  grant  tem- 
porary injunctions,  pending  action;  the  authority  so  to  do  must 
ho  found  in  the  Code.*^ 

T^'nder  either  the  first*'  or  second*®  mode  of  application  security 
should  alike  be  required  in  ordinary  cases;  for  such  temporary 
restraint  is  one  form  of  relief  by  injunction  which  the  Code  prc»- 
vides  for,  and  which  the  provisions  for  security  contemplate. 

The  first  three  methods,  obtainins^  immediate  restraint,  ex  parte, 
are  allowable  even  without  security  when  the  injunction  is  to  stay 
waste  or  other  damages  in  an  action  affecting  real  property,  and  is 
CTanted  by  the  court  or  a  judge  thereof  (not  by  a  county  judge), 
either  before  or  after  answer,  beinsr  sustained  by  the  statute  as  to 
orders  to  stay  waste.^ 

13  Td.    Sweet  r.  l^fowrr.  71  Hun,  383.  25  N.  Y.  Supp.  32. 

1*  The  papers  on  obtaining  such  an  order  to  show  cause  do  not  have  to  show 
that  necessity  exists  for  less  than  eight  davs'  notice  of  motion.  Revnolds  Co. 
r.  Dreyer,  12  Misc.  368,  33  N.  Y.  Rupp.  649. 

15  Except  the  quantum  of  damaf]^  enforcible  against  the  undertaking  if  the 
court  denies  the  injunction  on  the  motion.  See  Rarsrent  r.  St.  Mary's,  etc., 
Asylum,  112  App.  Div.  074.  98  X.  Y.  Supp.  632  (holding  that  no  counsel  fees 
roiild  l>e  collected  where  the  injunction  was  by  its  terms  to  continue  only  till 
the  hearinff  and  decision  of  the  motion,  and  the  eourt  denied  the  motion). 

laBloodgood  r.  Erie  R.  R.  Co.,  51  Barb.  273:  Watt  V,  Watt,  2  Robt.  685. 
As  to  the  inherent  power  of  the  court,  see  Rscetvebs. 

iTBnchman  v.  Harrington.  184  N.  Y.  458. 

18  Methodist  Churches  c.  Barker,  18  N.  Y.  463. 

19  Sheldon  r.  Allerton,  1  Sandf.  700,  1  Code  Rep.  93. 

20  See  Forms  No.  652  and  No.  653. 
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They  are  also  allowable  even  without  securitj  where  the  injasc- 
tion  is  sought  for  the  protection  of  a  receiver  or  other  officer  of  the 
court  in  the  discharge  of  his  duties,  if  the  order  be  made  bv  the 
court" 

In  other  cases  they  are  allowable  before  or  after  answer^  upon 
•security.     Security  is  not  dispensed  with  by  asking  a  receiver. 

In  other  cases  than  those  above  stated  the  third  method  is  not 
allowable  except  before  answer. 

The  fourth  method  is  rarely  resorted  to  except  where  the  danger 
of  immediate  injury  is  slijjht,  and  it  is  preferred  to  argne  the 
(jupstion  of  riirht  before  giving  security. 

File  the  motion  papers  within  ten  days  after  securing  the  in- 
junction order.* 

2.  Applying  on  affidavits  alone.] — A  temporary  injunction 
will  not  be  granted  on  affidavits  alone,  without  a  complaint,  where 
the  right  to  the  injunction  depends  on  the  nature  of  the  action,^ 
and  no  facts  can  be  considered  (pertinent  to  establishing  the  cause 
of  action)  imloss  they  are  contained  in  the  complaint.^*  The  com- 
plaint must  demand  a  permanent  injunction  as  part  of  the  relief 
sought.^  Such  an  injunction  order,  granted  without  a  complaint, 
though  irregular,  is  not  void.^ 

If  the  facts  on  which  the  injunction  is  sought  are  extrinsic  to 
the  cause  of  action,  an  application  may  be  made  upon  affidavit 
alone,*^  with  the  summons. 

3.  Vfiing  the  complaint  as  an  affidavit,]  — By  the  Xew  York 
statute^  a  verified  complaint  is  to  bo  doomed  an  affidavit,  and  5»^ 
it  should  upon  sound  general  principles^  without  the  aid  of  such 

ei  Sep  rinrnix,  etc..  Co.  r.  North  River  Const.  Co.,  6  Civ.  Pro.  Rep.  IW. 

22  Gen.  Rule  No.  4. 

23  N.  Y.  Codo  (  iv.  Pro.,  I  603 ;  Woodburn  t?.  Hyatt,  34  App.  Div.  246,  54 
N.  Y.  Kupp.  507:  lluntinpton  v.  Cortland  Home  Tel.  Co..  62  App.  Div.  517. 
71  N.  Y.  Supp.  84. 

24  Sanders  r.  Ader,  20  App.  Div.  176,  49  N.  Y.  Supp.  964;  Sbeehy  r.  Mf- 
Millnn,  26  App.  Div.  140,  49  N.  Y.  Supp.  1088;  Cushing  \\  Ruslander,  49  Hun. 
10.  1  N.  Y.  ^\\\^\i.  505,  15  Civ.  Pro.  Rep.  106;  Goldman  r.  Com,  111  App.  Div. 
C"4.  97  X.  Y.  Supp.  026;  Loewenstein  r.  Loewenstein,  114  App.  Div.  &. 

i:-.  M(  ll.iiiy  r.  Jewett,  90  N.  Y.  58. 

2«jnooso\vU  r.  Eilson,  51  N.  Y.  Super.  Ct.  238  (rev'd  on  other  grouBdi» 
1  IIow.  Pr.  fN.  S.]  482). 

27  Cent.  Store  Service  Co.  v.  Clark,  100  N.  Y.  365,  1  How.  Pr.  (N.  S.)  497. 
7  Civ.  Pro.  Rop.  183. 

28  N.  Y.  Coi\i^  Civ.  Pro.,  f  3343,  aubd.  11. 

89  Where  the  complaint  states  all  the  facts  necessary  to  lay  the  foandatioB 
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a  statute,  unless  the  verification  is  such  that  the  allegations  are  not 
positively  sworn  to.^  But  it  is  the  better  practice  where  the  com- 
plaint is  an  essential  part  of  the  papers  upon  the  application  (see 
preceding  paragraph),  to  apply  on  affidavit  in  support  of  the  com- 
plaint, because  the  rules  of  pleading  forbid  the  incorporation  of 
evidence,  and  it  is  usually  desirable  to  present  facts  outside  of  the 
right  of  action  itself,  showing  the  necessity  of  an  immediate  re- 
straining order .^^  Moreover,  under  the  New  York  rule  of  court 
there  must  be,  on  an  ex  parte  application,  an  affidavit  that  no  pre- 
vious application  has  been  made,  or,  if  any,  stating  'what.*^ 

Where  the  right  to  an  injunction  depends  upon  the  nature  of 
the  action,  and  the  complaint  is  so  drawn  and  verified  as  to  aver 
all  the  material  facts  upon  the  personal  knowledge  of  the  party 
who  verifies  it,  the  question  whether  the  complaint  will  be  suffi- 
cient as  to  facts  without  any  other  affidavit  will  depend  on 
whether  the  oath  of  the  party  is  sufficient  proof .'^ 

4.  Relative  functions  of  complaint  and  affidavits.^  —  It  is  not 
the  function  of  the  complaint  as  a  pleading  to  state  evidence.  So 
far  as  it  does  state  facts  with  euch  a  verification  as  makes  it  evi- 
dence of  them,  it  is  available.  When  a  complaint  is  used  as  an 
afiSdayit,  the  evidential  force  of  it  must  be  tested  by  the  same  rule 
that  is  applied  to  other  affidavits,  which  is,  that  only  such  allega- 
tions as  are  sworn  to  positively,  or,  if  stated  on  information  and 
belief,  where  the  source  of  the  information  and  grounds  of  the 
belief,  are  given,  can  be  taken  as  true  or  established.^    It  is  the 

for  an  injunction,  and  the  plaintiff  swears  to  them  by  verification  positively, 
the  complaint  may  be  used  for  the  purpose  of  obtaining  an  injunction. 
Minor  r.  Terry,  6  How.  Pr.  208,  1  Code.Rep.  (N.  S.)  384;  s.  p..  Woodruff  v. 
Fisher,  17  Barb.  224  (where  the  injunction  was  dissolved  on  other  grounds) ; 
Levy  r.  Ley,  6  Abb.  Pr.  89;  Freshwater  i\  Pittsburgh  R.  R.  Co.  6  W.  Va.  503. 

«)  Southern  Plank  Road  Co.  v.  Hixon,  5  Ind.  165  (bill  only  verified  in  old 
form,  in  alternative) ;  s.  p.,  City  of  Atchison  v.  Bartholow,  4  Kans.  124;  Hone 
r.  Moody,  59  Ga.  731 ;  Chesapeake  R.  R.  Co.  v,  Huse,  5  W.  Va.  579. 

See  article  on  Vebification,  p.  485. 

81  See  Clark  r.  King  &  Bro.  Pub.  Co.,  40  App.  Div.  405,  67  N.  Y.  Supp.  975. 

82  See  Motions,  page  118. 

83  That  it  may  be  sufKcient,  see  Fowler  v.  Burns,  7  Bosw.  637 ;  Woodruff  r. 
Fisher,  17  Barb.  224;  Levy  r.  Ley,  6  Abb.  Pr.  89;   Scott  t\  Doneghv,  17  B. 
Monr.  (Ky.)  321,  324;  Franklin  Savings  Institution  r.  M.  M.  Bank  of  Wheel 
ing,  1  Met.   (Ky.)    166.     But  see  the  rules  as  stated  in  the  next  succeeding 
paragraphs. 

8*  Clark  V.  King  &  Bro.  Pub.  Co.,  40  App.  Div.  405,  57  N.  Y.  Supp.  075. 
Yet^  an  allegation  of  defendant's  intention  to  continue  the  wrongful  act,  based 
on  information  and  belief  without  disclosing  the  source,  is  not  to  be  treated 
as  a  nullity  when  not  met  by  a  denial  by  defendant  of  the  existence  of  such 
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function  of  the  affidavits  to  supply  evidence  not  afforded  bv  the 
complaint,  to  corroborate  by  other  witnesses  evidence  that  is 
afforded  by  the  complaint,  and  to  state  the  condition  of  the  cause. 
Where  the  right  to  a  temporary  injunction  depends  on  the  nature 
of  the  action,  all  the  facts  necessary  to  show  that  plaintiff  13  en- 
titled to  the  relief  asked,  must  be  alleged  in  the  complaint^  A 
ptMMTul  allegation  of  irreparable  injury  apprehended  or  threateneci, 
not  supported  by  facts  or  circumstances  tending  to  justify  it,  b 
wholly  insufficient ;  *•  the  court  should  not  g:rant  the  injunction 
unless  satisfied  that  continuance  of  the  act  during^  pending  of 
action  will  produce  injury,  and  the  complaint  must  show  the 
nature  of  the  damages  and  why  they  would  be  irreparable* 
The  affidavits  may  support  these  allegations  with  evidence,  and 
may  <»orroborate  them  with  collateral  facts,"*  but  it  is  unavailing 
to  introduce  into  the  affidavit  a  substantial  ground  of  relief  as  to 
which  the  complaint  does  not  contain  any  allegations;  for  the 
affidavits  to  such  facts  are  considered  only  as  evidence  of  the  alle- 
gations of  the  complaint.** 

5.  Prudential  rules  for  drawing  injunction  papers  —  Oge  com- 
plaint,^ —  See  that  the  verification,  if  not  positive  and  unquali- 
fied,** is  not  in  the  old  form,  qualified  by  saying,  "  except  as  to  the 
matters  therein  stated  on  information/'  etc.,  but  by  saying,  "  ex- 
cept as  to  the  matters  therein  stated  to  he  alleged  on  information," 
etc.    If  it  be  qualified  in  the  old  form,  it  will  not  avail  as  proof, 

an  iiit4*nt;  such  intent  under  such  circumstanoes  may  properly  be  assnsied 
to  be  entablifthed.  Finegan  r.  Eckerson,  32  App.  Div.  233,  62  N.  Y.  Snpp.  991 
If  such  intent  were  denied,  the  injunction  should  be  vacated.  Gray  c.  De 
CaHtro,  82  Hun.  281.  31  N.  Y.  Supp.  470. 

35  See  paragraph  2  and  next  paraigntph. 

soMcHenry  r.  Jewett,  00  N.  Y.  58;  Brass  r.  Rathbone,  153  id.  435;  Gold- 
man r.  Corn,  111  App.  Div.  674,  97  N.  Y.  Supp.  926;  Ehrich  9.  Grant,  111 
App.  Div.  197.  97  N.  Y.  Supp.  600. 

37  Flint  r.  Channan,  6  App.  Div.  121,  39  N.  Y.  Supp.  892.  The  fact  that 
name  damage  will  be  sustntned,  by  fair  inference,  is  sufficient.  Williams  r 
Montgomerv.  145  N.  Y.  618,  628. 

38  It  waR  held  in  Olascoe  r.  Willard,  44  Misc.  166,  89  N.  Y.  Supp.  791,  that 
if  the  (vimplaint  fails  to  show  such  facts,  the  defect  cannot  be  supplied  bv 
the  affidavits  submitted. 

so  Brooks  r.  Bicknell.  3  McLean,  250. 

40  Stull  r.  Westfall,  25  Hun,  1;  Sanders  v.  Ader,  26  App.  Div.  176,  49  X.  Y. 
Supp.  064.  But  the  court  may  consider  the  case  made  from  all  the  papers  pre- 
sented. Sun  Print.  &  Pub.  Assoc,  v.  Delaney,  48  App.  Div.  623,  68  N.  Y. 
Supp.  750. 

41  See  p.  486. 
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but  full  proof  must  be  presented  in  the  affidavits,  in  addition  to 
the  complaint.** 

If  the  injunction  is  sought  by  reason  of  the  nature  of  the  action, 
the  question  of  the  right  to  a  temporary  injunction  depends  upon 
the  allegations  of  the  complaint,  and  unless  it  appears  from  such 
allegations  that  plain ti£P  is  entitled  to  the  final  judgment  of  in- 
junction, the  injunction  pendente  lite  cannot  issue.  Where  the 
complaint  itself  shows  no  cause  of  action  or  right  to  relief  in  such 
case,  such  right  cannot  be  established  by  affidavit.^  Let  the 
prayer  for  relief  mention  an  injunction  pending  the  action,  especi- 
ally if  the  motion  is  before  answer.** 

6.  —  the  affidavits.']  —  Let  the  evidence  come  from  those  hav-. 
ing,  as  far  as  practicable,  personal  cognizance  of  the  facts  sworn 
to  and  let  the  affidavit  show  that  this  personal  knowledge  exists.** 
Reasonable  exceptions,  however,  are  allowed  in  applying  this  re- 
quirement. Thus,  a  creditor's  bill  may  state  the  judgment,  execu- 
tion, etc.,  upon  information  of  the  attorney.*® 

If  a  third  person's  oath  is  substituted  for  that  of  the  plaintiff 
as  to  facts  which  might  be  presumed  to  be  within  the  plaintiff's 
cognizance,  state  in  the  affidavit  the  reason  why  it  is  not  made  by 
plaintiff. 

If  statements  are  made  on  information  and  belief,  state  the 
sources  of  the  information  and  grounds  of  belief,  and  disclose  the 

42  See  article  on  VERnncATiOK,  p.  485. 

43  Heine  v.  Rohner,  20  App.  Div.  239,  51  N.  Y.  Supp.  427 ;  Hudson  Valley 
R.  R.  Co,  V.  O'Connor,  95  App.  Div.  6,  88  N.  Y.  Supp.  742;  Leonard  v.  Schmidt, 
109  App.  Div.  549,  96  X.  Y.  Supp.  491.    And  see  paragraph  2,  supra, 

44  It  appears  that  under  the  present  system  the  omission  of  this  prayer  for 
preliminary  injunction  ought  never  to  be  alone  regarded  as  sufficient  ground 
for  denying  a  contested  motion.  The  only  existing  justification  for  now  apply- 
ing this  rule  is  in  a  case  where  by  reason  of  the  omission  of  the  prayer  de- 
fendant may  have  postponed  answering,  and  thus  subjected  himself  to  an 
ex  parte  injunction,  but  as  even  after  answer  the  court  may  grant  an  eao  parte 
ad  interim  injunction  on  a  notice  of  motion,  the  distinction  is  not  very  sub- 
stantial, and  the  defect  of  prayer,  if  it  oe  one,  should  be  allowed  to  be  imme- 
diately supplied  by  amendment  if  the  complaint  be  otherwise  sufficient.  Vcr- 
milyea  r.  Vermilyea,  14  How.  Pr.  470. 

In  substance  there  is  no  more  reason  why  the  complaint  should  pray  for  a 
temporary  injunction  than  for  any  other  provisional  remedy  desired. 

45  The  rule  is  enforced  in  New  York,  with  considerable  strictness  in  some 
judicial  departments,  that  an  affidavit  ostensibly  based  on  personal  knowledge 
may  be  rejected  by  the  court  if  it  appears  that  the  statements  must  have 
been  made  upon  hearsay,  the  source  of  which  is  not  disclosed* 

4Q  Hamersley  v.  Wyckoff,  8  Paige,  72. 
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reaaon  why  positive  affidavits  are  not  produced;  otherwise  Aej 
constitute  no  proof  of  the  f acts-*^ 

If  documents  are  relied  on  as  evidence,  or  as  sources  of  infur 
mation,  annex  copies  of  them;  to  state  the  effect  of  their  prr> 
visions  is  insufficient.**  There  is  an  exception  to  this  rule  in  tk 
case  of  stating  the  results  of  the  examination  of  voluminous  docu- 
ments, such  as  books  of  account,  in  which  case  the  general  rule  of 
evidence  will  sanction  a  general  statement  of  the  result;  but  the 
competency  of  the  affiant,  and  his  thorough  examination  of  the 
documents,  should  be  shown,  and  any  specific  fact,  such  as  the 
state  of  a  particular  account,  should  usually  be  evidenced  by  em- 
bodying or  annexing  a  copy  of  it. 
• 

7.  —  the  injuncfion,'\  —  The  language  of  an  injunction  should 
be  so  clear  and  explicit  that  an  unlearned  man  can  understand  it 
without  employing  counsel  to  advise  him  what  he  has  a  right  to 
do.**  It  should  in  itself  contain  sufficient  to  apprise  the  reader* 
what  he  is  restrained  from  doing,  without  the  necessity  of  his  re- 
sorting to  the  bill  or  complaint  on  file  to  ascertain  what  is  meant.*^ 

Hence  to  enjoin,  for  instance,  an  infringement  of  trade-mark, 
it  is  better  to  emlxxly  in  the  injunction  a  copy  of  the  label  to  be 
protected,  or  to  annex  it  and  refer  to  it  as  such ;  for  if  it  be,  a? 

47  C  npj>Ie»  Envel.  Co.  r.  Tjickncr,  99  App.  Div.  231,  90  N.  Y.  Snpp.  t&4; 

Gillotto  r.  Noyos.  92  App.  Div.  313,  86  N.  Y.  Supp.  1062. 

4H  Mover  r.  AIf)res8,  100  App.  Div.  556,  94  N.  Y.  Supp.  771. 

40T.aurio  r.  Laurie,  9  Paipe,  234;  Clark  r.  Clark,  25  Barb.  76. 

50  Tlip  ml  OS  in  the  text  were  approved  and  applied  in  Lvon  r.  Botchford.  2i 
Hun,  57,  rofiisinjj  to  punish  violation  of  injunction  against  retnoving  bait 
from  the  prenii^^ej*  "  until  the  same  shall  have  been  ranked  as  usualltf  done  hv 
tanners  in  1871  "  [nine  years  before  the  suit],  and  "  from  doing  any  act  or 
thinjr  upon  or  almut  said  promises  not  permitted  or  allotced  by  the  contrs-'t 
mentioned  in  such  complaint.**  So  an  injunction  forbidding  defendant  tr 
interfere  with  **  any  of  the  eaid  partnership  property,  or  from  co1Iertin<*  th? 
partnership  drhts  or  other  moneys,"  but  containing  no  reference  whatever  to 
any  pnrtirular  firm  or  co-partnership  business,  is  not  sufficiently  definite  to 
put  tlie  dt'fendant  in  contempt.  Moat  t'.  Holbein,  2  Edw.  188;  s.  p.,  Cotber  r 
Midland  Rnilway,  2  Phillips,  460;  s.  c,  6  Railw.  C,  187.  holding  that  an  in 
junction  should  \ye  so  exjiressed  as  to  inform  the  defendant  of  the  precise  lirais 
of  liirt  rifjht.  and  not  expose  him,  in  tlie  exercise  of  such  right,  to  the  conse- 
quence of  violatinpf  a  viiirue  injunction.  Compare,  however,  Parker  r.  F;r-t 
Avenue  Hotel  Co.  (Enpr.  Ct.  of  App.,  1883),  49  Law  Times  R.  (N.  S.)  31^ 
holdinir  that  a  jn^n^^nl  form  is  proper,  unless  the  case  is  ripe  for  decision,  aaJ 
the  riirht  can  l>e  di^f^ned.  In  this  case  the  injunction  was  against  obstrucib!: 
liphts  as  they  had  been  previously  enjoyed,  and  it  was  held  that  only  in  speoidl 
circumstancos  should  the  court  define  the  permissible  structure  in  detail;  other- 
wise plaintifT  was  entitled  to  an  injunction  in  general  terms. 

51  Hut  actual  knowledire  may  be  enough  to  put  him  in  contempt.  Sullivan  v. 
Judah,  4  Paige,  444;  By  am  v.  Stevens,  4  Edw.  119. 
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is  very  common  practice,  identified  only  by  reference  to  the  com- 
plaint, it  will  be  usually  necessary  to  serve  the  complaint  with 
the  injunction  on  any  agent  or  servant  whom  it  is  desired  to  put  in 
contempt  in  case  of  violation ;  and  even  then  it  may  be  difficult  to 
charge  him  in  contempt. 

In  construing  an  injunction  it  will  not  be  treated  as  by  implica- 
tion restraining  acts  that  would  not  be  injurious  to  plaintiff ;  ^ 
therefore  it  should  be  explicit  as  to  doubtful  matters;  but  it  is 
better  to  make  it  so  by  a  concise  general  statement  than  by  too 
minute  an  enumeration  of  particulars  which  may  raise  an  implica- 
tion that  particulars  not  enumerated  are  excluded'. 

In  an  action  to  enjoin  for  breach  of  covenant,  the  injunction 
will  only  be  extended  to  breaches  as  to  which  the  plaintiffs  show 
that  they  require  protection.  General  words  prohibiting  any  act 
in  breach  of  the  covenants  should  not  be  inserted  if  no  general 
danger  is  shown ;  for  the  court  does  not,  without  necessity,  pre- 
sume there  will  be  a  violation  of  the  covenants.*"^ 

8.  Who  to  be  addressed.!^  — An  injunction  should  not,  in  gen- 
eral, be  directed  to  persons  who  are  not  defendants.*^ 

It  is,  however,  usual  and  proper  to  express  that  the  agents,  at- 
torneys and  servants  of  the  defendant  are  enjoined ;"  and  whether 
they  are  named  or  not,  they  are  bound  by  it,  if  they  have  notice  of 
it^^  But  in  an  action  to  restrain  legal  proceedings  at  law,  it  is 
improper  to  join  as  a  defendant  the  attorney  employed  in  those 
proceedings,  unless  something  more  is  alleged  against  him  than 
the  prosecution  of  his  client's  rights." 

fi2  Wilkinson  i?.  First  Nat.  Ins.  Co.,  72  N.  Y.  499,  aff'g  9  Hun,  522  (holding 
that  an  injunction  against  receiving  a  fund  did  not  necessarily  forbid  suing 
to  judgment  for  it. 

So  prosecuting  a  suit  at  law  against  the  heirs,  is  not  a  violation  of  an  injunc- 
tion against  suing  the  executors  for  the  debt.    Dale  v.  Rosevelt,  1  Paige,  35. 

68  Earl  of  Mexborough  v.  Bower,  7  Beav.   (29  Eng.  Ch.)   127. 

54  Marty  v,  Marty,  66  App,  Div.  527,  73  N.  Y.  Supp.  369;  Fellows  r.  Fellows, 
4  Johns.  Ch.  25;  Chase  t\  Chase,  1  Paige,  198;  Watson  v.  Fuller,  9  How.  Pr. 
425;  People  V.  N.  Y.  Common  Pleas,  3  Abb.  Pr.  181;  Bloomfleld  v.  Snowden, 
2  Paige,  355;  Sage  v.  Quay,  Clarke,  347;  Edmonston  r.  McLoud,  19  Barb.  356. 
For  some  exceptions  to  this  rule,  see  Hoffm.  Prov.  R.  363. 

MThat  the  agent  may  be  made  a  defpndant  and  enjoined  when  his  principal 
cannot  be  reached,  see  Osborn  r.  Bank  of  U.  S.,  9  Wheat.  738. 

56  People  €9  rel.  Steams  v.  Marr.  181  N.  Y.  463. 

57  Compare  Lord  Wellesley  v.  Earl  of  Momington,  11  Beav.  181;  Davis  «. 
Mayor,  etc,  of  New  York,  1  Duer,  451;  Armitage  v,  Hoyle,  2  How.  Pr.  (N.  6.) 
438. 
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9.  Mandatory  injunctions.}  — A  temporary  injnnctioii  of  a 
mandatory  character  should  rarely  be  granted  (save  on  an  admis- 
sion by  defendant)  except  in  those  cases  wh^re  the  plaintiS^B 
right  is  so  clear  that  the  denial  of  the  right  must  be  either  captious 
or  unconscionable,"  or  where  it  is  necessary  to  preserve  the  gtaiui 
tfuo,^  that  is  to  say,  to  forbid  defendant  to  cease  doing  that  whi'h 
ho  has  been  doing,  and  plaintiff  claims  he  is  bound  to  continue 
doing."*  In  such  a  case  it  may  be  granted  if  necessary  to  pro- 
tect plaintiff's  right ;  and  the  power  to  grant  such  an  injunction 
even  in  other  cases  doubtless  exists,**  though  rarely  exercised. 

Thus  a  temporary  injunction  against  a  completed  act,^  such  as 
a  coniplotod  structure,  is  rarely  granted,  for  it  would  be  mandatory 
of  removal. 

10.  Order  to  stay  waste.']  —  The  order  to  stay  waste  here  in- 
cluded was  originally  a  remedy  conferred  by  statute  on  courts  of 
common  law,  to  supply  their  want  of  power  to  grant  injunctions; 
and  it  is  preserved  under  the  new  Code  and  extended  to  all  actions, 
Iciral  or  equitable,  affecting  the  title  to,  or  the  possession,  use,  or 

M  West  Side  Elec.  Co.  r.  Cons.  Subway  Co.,  87  App.  Div.  550,  84  X.  Y.  Snpp. 
10.'S2. 

fio  Bnchman  r.  Harrington,  184  N.  T.  458. 

00  See  the  subject  discussed  and  cases  ooUected  in  HaU  r.  Chesapeake,  etc^ 
R.  R.  Co.,  23  Am.  L.  Reg.  (N.  8.)  126.  Compare  Lawrence  r.  Saratoga  Lab» 
R.  R.  Co.,  36  Hun.  467. 

61  See  People  ex  rel.  r.  McKane,  78  Hun,  154,  28  N.  Y.  Supp.  981 :  Hanorer 
Fire  Ins.  Co.  r.  Cennania  Fire  Ins.  Co.,  33  Hun,  639,  quoted  in  note  to  Fonn 
632,  post :  Broome  r.  N.  Y.  k  N.  J.  Tel.  Co.,  5  Centr.  R.  814. 

Contra,  Ward  v.  Kelsey,  14  Abb.  Pr.  106;  and  see  Akrill  r.  Selden.  1  Barbt 
316. 

The  forms  of  injunctions  given  in  this  chapter,  which  embrace  this  feature, 
are  all  from  actual  precedents;  and  in  moat  of  them  the  mandatory  clause  wzn 
allowed  by  the  court  against  distinct  objection. 

Thin  objection  to  mandatory  injunctions  is  less  regarded  than  formerly.  Se^* 
Ix)nd.  Lnw  T.,  July  31,  1880,  page  242;  Virg.  Coupon  Cas.,  25  Fed.  Rep.  654. 
604.  where  the  court  explain  Marye  r.  Parsons,  114  U.  8.  325,  as  not  questioa- 
iii^  the  valitHty  of  a  mandatory  injunction,  and  say:  "  The  mandatory  injanc- 
ti<'n  in  a<«  old  as  the  high  court  of  chancery  of  England,  and  will  be  used  as 
lon^  ns  the  English-speaking  race  shall  maintain  a  system  of  chancery  judiea- 
turo.  It  l)clonfrs  to  the  inherent  prerogatives  of  the  chancery  couita,  and  to 
abolish  it  would  be  to  paralyze  their  entire  jurisdiction." 

Against  mandatory  injunctions  see  Harris  v.  Pounds,  64  Geo.  121,  124. 

For  the  distinction  between  remedy  by  mandatory  injunction  and  by  man 
damns,  see  Olossop  r.  Heston,  L.  R.,  12  Ch.  Div.  102,  28  Wkly.  Rep.  111. 

In  People  ex  rel.  Peck  r.  Conley,  42  Hun,  98,  the  court  issued  a  mandamus 
to  the  officers  of  a  relieious  corporation,  in  view  of  the  recent  statute  giving 
courts  of  equity  jurisdiction  to  preserve  the  temporalities  fit»n  diveraioii,  a 
power  which  has  usually  been  exercised  by  injunction. 

C2  Fox  r.  Fitzaimons.  29  Hun,  574. 


PROVISIONAL   fi£M£DI£6. III.    INJUNCTION.  909 

enjoyment  of,  real  property,  and  to  staying  damages  of  any  kind  to 
the  property,  and  this  without  prejudice  to  the  right  to  an  in- 
junction also  in  any  proper  case."  The  remedy  is  in  its  nature 
an  injunction,  and  the  court  or  a  judge  thereof  doubtless  may  in  a 
single  order  exercise  the  power  involved  in  both  remedies. 

11.  Staying  legal  proceedings.']  — A  temporary  injunction 
should  not  usually  be  granted  in  an  action  to  restrain  legal  pro- 
ceedings before  another  tribunal,  if  the  proceedings  sought  to  be 
restrained  are  such  that  the  plaintiff  who  sues  to  enjoin  them  must 
have  notice  and  adequate  opportunity  to  be  heard  on  those  pro- 
ceedings, in  support  of  the  very  objections  which  his  action  seeks 
to  present.**  The  court  has  no  power  to  enjoin  temporarily  the 
prosecution  of  another  action,  unless  the  object  of  the  action  is  to 
obtain  such  relief.®* 

An  injunction  from  a  court  of  one  State  may  forbid  actions  in 
other  States**  and  in  the  U.  S.  courts,*^  but  that  of  a  State  court 
cannot  restrain  the  process  of  or  proceedings  in  Federal  courts.® 
Nor  can  a  Federal  court  enjoin  a  party  from  proceeding  in 
an  action  already  pending  in  a  State  court,  save  in  exceptional 
cases.** 

The  regulations  of  the  statute  restricting  the  mode  of  grant- 

<B  N.  Y.  Code  Civ.  Pro.,  |  1681. 

M  See  on  this  subject,  pages  412,  822,  827;  Natkins  v.  Wetterer,  76  App. 
Div.  93,  78  N.  Y.  Supp.  713. 

For  instances  see  Jewett  i;.  Swan,  19  Wkly.  Dig.  144  (stockholder's  action  to 
enjoin  proceedings  for  voluntary  dissolution  of  corporation) ;  Fullan  r.  Hooper, 
19  Wkly.  Dig.  93  (action  to  enjoin  enforcement  of  judgment  obtained  by  fraud, 
brought  after  sufficient  time  had  elapsed  to  prevent  issue  of  execution  except 
by  leave  of  court) ;  Griffith  v,  Dodgson,  103  App.  Div.  642,  93  N.  Y.  Supp.  165 
(to  enjoin  proceedings  to  obtain  a  patent)  ;  Cantoni  r.  Forster,  12  Misc.  376, 
33  N.  Y.  Supp.  645;  aff'd,  146  N.  Y.  406  (enjoining  prosecution  of  action  in 
violation  of  an  agreement) ;  Van  Sinderen  r.  Lawrence,  14  Civ.  Pro.  412,  50 
Hon,  272   (enjoining  proceedings  before  surrogate). 

«6  Belasco  Co.  v.  Klaw,  98  App.  Div.  74,  90  N.  Y.  Supp.  693. 

«6  Dinsmore  v.  Neresheimer,  32  Hun,  204 ;  Cunningham  v.  Butler,  104  Mass. 
47,  23  Cent.  L.  J.  274,  and  note,  but  the  power  is  sparingly  exercised.  Loco. 
Co.  r.  Am.  Bridge  Co.,  80  App.  Div.  44,  80  N.  Y.  Supp.  288;  Davis  r.  Cornue, 
151  N.  Y.  172. 

«7  Stevens  v.  Central  Bank  of  Boston,  62  N,  Y.  St.  Rep.  894 ;  People  v.  Eric 
R,  R.  Co.,  36  How.  Pr.  129. 

68Moran  r.  Sturges,  164  U.  S.  266;  Beardslee  v,  Ingraham,  183  N.  Y.  416. 

«Fi8k  V.  Union  Pacific  R.  R.  Co.,  10  Blatchf.  618;  State  Lottery  Co.  v, 
Fitzpatrick,  3  Woods,  222;  8.  p.,  Live  Stock  Association  v.  Crescent  City  Co., 
1  Abb.  U.  S.  388. 

See  page  822. 
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ing  injunctions  generally,  are  not  applicable  to  orders  of  the  eonfi 
restraining  actions  by  or  against  its  oiHcers,  such  be  receivers.^ 

Enjoining  tbe  party  to  an  action  from  prosecuting  it  does  not 
enjoin  tbe  court.^^  If  it  be  desired  to  enjoin  the  court,  take  a  imx 
of  prohibition.^* 

12.  Temporary  injunction  dependent  upon  nature  of  action,] 
—  In  cases  where  the  action  is  brought  to  obtain  a  permanent  in- 
junction,  so  that,  in  effect,  a  temporary  injunction  gives  to  tbe 
plaintiff  all  the  remedy  to  which  he  would  be  entitled  if  he  bad 
finally  succeeded  in  the  action,  it  is  not,  by  any  means,  a  matt» 
of  course  to  grant  a  temporary  injunction,  unless  the  ri^t  of 
the  plaintiff  is  clear  and  the  injury  inflicted  upon  him  by  tin- 
act  sought  to  be  restrained  is  irreparable.  If  there  is  doubt  as 
to  the  right  of  the  plaintiff,  or  as  to  whether  the  defendant  is  over- 
stepping the  powers  which  the  law  gives  him,  or  whether  the  plain- 
tiff is  in  such  a  situation  that  he  is  entitled  to  equitable  relief* 
a  temporary  injunction  will  be  refused.^  The  rule  relajces, 
however,  when  the  inevitable  result  of  dissolving  or  refusing 
the  injunction  will  be  to  defeat  plaintiff's  remedy  without  t 
trialJ^  The  complaint  in  such  a  case  mu{§t  state  the  facts  en- 
titlina:  plnintiff  to  the  injunction  sought ;"  they  cannot  be  supphed 
by  affidavit.''* 

I.    ^lOVlNG  PAPERS. 

FORM  Na.  686. 

Complaint  ia  action  in  wliich  the  risht  to  a  temporary  injunction  depeob  ei 

the  nature  of  the  action.77 

[Allege  all  (he  facts  relied  on  as  grounds  for  the  injunction  {as 
distinguished  from  the  evidence  proving  those  facts''^),  and  insert, 

70  S«H)  note  7.  to  Form  54S,  and  Article  on  RacEmBS. 

71  Tyler  r.  Hamersley,  44  Conn.  419,  and  see  page  823. 

72  See  page  827. 

78  Weiss  r.  Herlihy,  23  App.  Div.  608,  49  N.  Y.  Snpp.  81;  Salnmin  v.  Sic- 
ilian, 102  App.  Div.  406,  92  N.  Y.  Snpp.  844.  * 
74  Young  t\  Ronrlout,  etc.,  Co.,  129  N.  Y.  67. 
76Glascoe  t;.  Willnnl.  44  Miec.  166,  89  N.  Y.  Supp.  791. 

76  Wrrbelovsky  r.  Michael,  106  App.  Div.  138,  94  N.  Y.  Supp.  158.  See 
supra,  paragraphs  2  and  4. 

77  "  The  remedy  by  injunction  ia  memorial  it  has  been  the  rule  not  to 
one  that  is  constantly  growing  and  issue  an  injunction  where  the  party 
expanding,  and  injunctions  are  now  praying  for  it  had  an  adequate  rem- 
granted  in  caso^  Avhere  formerly  the  edy  at  law,  but  our  ideas  of  what  are 
courts  would  not  have  thought  for  a  adequate  remedies  are  changing,  and 
moment  of  so  doing.     From  time  im-  it  ia  gradually  coming  to  be  nader- 

78  See  paragraphs  2  and  4  {above). 
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besides  the  prayer  for  judgment,  a  prayer  for  a  temporary  in- 
junction^^ for  instance,  thus:^ 

And  plaintiff  prays  that  during  the  pendency  of  this  action  the 
defendants  be  enjoined  and  restrained  from  doing  any  of  the  acts 
aforesaid  [^or  specify  the  acts  desired  to  enjoin"], 

[Or,  another  form:"] 

And  that  pending  the  trial,  a  temporary  injunction  order  issue 
enjoining  and  restraining  the  defendant  association,  its  members, 
agents,  tfnd  all  persons  associated  with  them,  in  the  manner  afore- 
said. 

FORM  No.  627. 

Affidavit  to  tmtb  of  allegations  in  complaint  to  mote  for  injnnction. 

[Title  of  court  and  action,] 
[Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  [one  of  the  plaintiffs  above  named,  and  the  same 
person  who  verified  the  complaint  herein] . 

[Corroborate  such  allegations  of  complaint  as  are  made  on  in- 
formation and  belief,  by  showing  source  and  grounds,  for  in- 
stance, thus:] 

II.  That  the  facts  therein  stated  in  respect  to  the  recovery  of 
the  judgments  by  deponent's  firm,  and  by  C.  D.,  are  true,  as  de- 
ponent is  informed  by  an  official  search  made  by  the  clerk  of  the 
county  of  ,  at  the  request  of  the  deponent's  attorneys, 
which  deponent  verily  believes  to  be  true. 

III.  That  the  facts  recited  in  said  complaint  in  respect  to  the 
issuance  and  return  of  the  executions  as  therein  mentioned  are 

stood  that  a  system  of  law  which  will  Neither  will  it  compel  parties  whose 
not  prevent  the  doing  of  a  wrong,  but  rights  are  clear  to  rely  upon  the 
only  affords  redress  after  the  wrong  peace  officers  of  the  State  to  protect 
is  committed,  is  not  a  complete  sys-  them  in  their  enjoyment,  nor  compel 
tern,  and  is  inadequate  for  the  pre'*^  them  to  resort  to  physical  forv5  to 
ent  needs  of  society,  and  that  where  protect  themselves  or  their  property 
the  rights  of  the  parties  are  clear  the  from  wrong  or  injury.  Tlwre  is  a 
courts  should  interfere  to  prevciiu  a  preventive  as  well  as  a  remedial  jus- 
violation  of  such  rights;  should  pre-  tice."  Hebrick,  J.,  in  Green  Island 
vent  the  doing  of  the  wrong  in  the  Ice  Co.  r.  Norton,  105  App.  Div.  331. 
beginning,  instead  of  allowing  such  70  This  is  to  be  done  for  greater 
rights  to  be  violated  and  such  wrongs  caution,  on  account  of  the  old  prae- 
to  be  done,  and  remitting  the  party  tice  in  chancery,  but  the  omission  is 
injured  to  an  action  for  damages  as  not,  in  my  opinion,  a  defect  under  the 
compensation  for  such  wrong's  nnd  in-  present  procedure.  See  paragraph  5, 
injuries,  at  best  an  uncertain  remedy,  note  44,  page  906. 
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true,  as  deponent  is  informed  by  his  attorneys  herein,  as  the  r^ 
suit  of  inquiries  made  by  them  at  the  of&oe  of  the  sheriff  of  the 
county  of  ,  and  of  his  deputy  in  chai^  of  such  execu- 

tions, and  which  deponent  verily  believes  to  be  true. 
[And  80  ofii] 

IV.  That  the  defendant  W.  X.  is  about  to  [stating  whai  15 
threatened]^  in  violation  of  the  plaintiffs'  rights  respecting  the 
subject  of  this  action,  and  tending  to  render  judgment  herein  in- 
effectual, and  which  will  produce  injury  to  the  plaintiffs,  as  de-. 
ponont  is  informed  by  his  attorney  C.  D.  as  the  result  of  inquirie-* 
made  by  him,  as  shown  in  his  affidavit  hereunto  annexed,  and 
deponent  verily  believes  such  information  to  be  true. 

{Jurat.l  iSignatureA 

FOKM  No.  588. 

Affldavit  in  conoboratita  by  attoxaey. 

[Title  of  court  and  action.'] 
[Venue.] 
C.  D.,  being  duly  sworn,  says: 

I.  That  he  is  one  of  the  firm  of  D.,  S.  &  H.,  the  attorneys  for 
the  plaintiffs  in  this  action,  and  is  the  attorney  referred  to  in  the 
annexed  affidavit  of  the  plaintiff. 

II.  That  the  statements  contained  in  said  affidavit  as  to  in- 
quiries having  been  made  by  deponent,  and  as  to  information 
having  been  thereby  ascertained,  as  stated  in  said  affidavit,  are 
true;  [here  state  at  length  the  inquiries  made  and  information 
derived  therefrom.'] 

III.  That  no  previous  application  for  an  injunction  in  this 
action  has  been  made  [except,  etc.] 

[If  absolute  ex  parte  injunction  is  asked  for']  TV.  That  the  de 
f endant  has  not  answered  or  appeared  herein ;  that  the  summons 
and  complaint  were  personaUy  served  within  this  State  on  the 
day  of  last 

[Jurat,  ]  [Signature.] 

BO  A  court  of  equity  will  not  inter-  be  both  permanently  and  temporarilT 

fere  bj  injunction  to  prevent  defend-  enjoined  is   an   essential   ele'uent  el 

ant.,  from    doing    what    he    baa    not  the    complaint.       See    paragraplis  t 

threatened  to  do,  or  claimed  the  right  and  4,  9upra. 

to  do.     Griffith  v.  Dodgson,  103  App.  This  paragraph  in  the  alfidiTii  » 

Div.  542»  03  N.  T.  Supp.  155.      The  not  essential  where  the  right  to  tbe 

allegation  of  an  intent  on  the  part  injunction   order   depends    upon  thf 

of  defendant  to  do  the  act  desired  to  nature  of  the  action. 
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FORM  No.  629. 

Ai&davit  to  truth  of  allegationt  in  complaint;  Another  foraLii 

ITitle  of  court  and  (ution.l 
\_Venue.'\ 

L.  M.,  being  duly  sworn,  says:* 

That  he  is  familiar  yrith  all  the  matters  which  in  the  complaint 
in  this  action  are  stated  on  the  information  and  belief  of  the 
plaintiff,  and  has  actual  knowledge  thereof,  and  knows  that  the 
matters  therein  stated  are  true.  [Also  state  means  of  Jcnowledge, 
etc, —  e.g.,  thus.'l  That  deponent,  until  within  a  few  days  last 
past,  was  in  the  employ  of  said  defendant  as  book-keeper,  and  had 
free  access  to  the  books  of  said  copartnership  and  of  said  de- 
fendant, and  had  and  has  personal  knowledge  of  the  financial  and 
other  business  matters  of  the  said  concern,  and  of  said  defendant. 

[Jurat.!  [Signature.  ] 

FORM  No.  630. 

The  same;  another  form. 

[As  in-  last  Form  to  the  *,  continuing^  I.  That  A.  B.,  abovo 
named,  the  plaintiff  in  this  action,  is  now,  as  this  deponent  is  in- 
formed by  [state  source  of  information  and  show  that  it  is  properly 
relied  on]  and  verily  believes,  absent  from  the  city  of  New  York, 
viz.,  on  a  voyage  to,  or  now  in,  the  kingdom  of  Great  Britain ;  that 
said  A.  B.  left  the  city  of  New  York  for  Liverpool  on  or  about 
the  day  of  last  past. 

II.  That  this  deponent  is  the  attorney  in  fact  of  said  A.  B.,  for 
the  purpose  of  suing  for  and  recovering  the  sum  of  money  men- 
tioned in  the  complaint,  by  virtue  of  a  power  of  attorney  under 
seal,  duly  executed  and  delivered,  a  copy  of  which  is  hereto  an- 
nexed, marked  "A.'* 

HI.  That  this  deponent  has  read  the  complaint  herein  and 
knows  the  contents  thereof;  that  this  deponent  is  personally  con- 
versant with  and  participated  in  all  the  transactions  with  defend- 
ant alleged  in  the  complaint,  and  acted  therein  as  agent  and  repre- 
sentative of  the  plaintiff;  and  he  has  full  information  as  to  all 
other  matters  stated  therein  [indicating  its  sources  and  annexing 
copies  of  any  docnmrnts  mentioned^,  and  from  such  knowledsre 
and  information  believes  all  such  matters  to  be  therein  truly  stated, 
and  such  complaint  to  be  true. 

[Jurat.  ]  [Signatu^re.  ] 

SI  While  such  an  affidaTit  is  doubt-       the  nffidnvit  nil  the  matters  to  which 
leM  Bufflcient,  it  is  more  in  acooril       deponent  makes  oath. 
with  customary  nractice  to  detail  in 

58 
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fOSM  Ho.  531. 
Anotbf  Uism;   afidaiit  to  obUia  iaJiactioB  «c«aat  AdiveEy  of  (Icdgie 

wroBsfnlly  aold^ 

[Title  of  court  and  action.'\ 
[Venue.'} 

W.  H«^  being  duly  sworn,  says: 

I.  I  am  the  plaintiff  in  the  above  entitled  actum. 

II.  On  or  about  the  day  of  ,  19  ,  at  ,1 
borrowed  dollars  of  the  defendant  B.  W.  S.,  and  then  and 
there  gave  him  my  promissory  note  [a  copy  of  which  is  hereto 
annexed],  dated  that  day,  promising  to  pay  to  his  order 
days  after  date,  the  said  sum  of  dollars,  and  interest  at  six 
per  cent  per  annum,  and  at  the  same  time  pledged  to  him,  as 
collateral  to  said  note,  all  of  my  interest  in  the  stock,  assets  and 
property  of  the  defendants,  the  N.  R.  Company,  the  same  being 

shares  of  the  capital  stock  thereof. 

III.  My  said  interest  pledged  as  aforesaid  is  of  great  value, 
and  is  worth  at  least  the  sum  of  dollars,  but  aaid  stock  15 
not  listed,  and  has  not  a  market  value,  nor  is  the  same  obtainable 
in  market 

IV.  On  the  day  when  said  note  became  due,  the  time  for  pay- 
ment thereof  was,  by  agreement  between  myself  and  said  S.,  ex- 
tended to  the  day  of  ,  19     . 

Subsequently,  and  on  the  day  of  ,  19     , 1  had  an 

interview  with  said  S.,  at  which  I  endeavored  to  obtain  an  ex- 
tension of  time  for  the  payment  of  said  note,  which  he  would  not 
grant,  but  promised  me  that  before  the  said  collateral  should  be 
sold  I  should  have  ample  time  and  sufficient  notice  of  said  sale  in 
order  that  I  might  redeem  my  said  pledge.  I,  on  my  part,  prom- 
ised that  if  I  should  have  such  notice  I  would  raise  the  money  and 
redeem  said  collateral. 

V.  On  Monday,  the  day  of  ,  1*  ,  at  about  half 
after  ten  o'clock  in  the  forenoon,  I  received  the  annexed  notice  of 
sale,  which,  as  appears  from  the  post-mark  on  the  envelope  whieb 
oontainctl  the  same,  which  is  also  hereto  annexed,  was  mailed  to 
me  on  Saturday  previous,  the  day  of  ,  19  ,  at 
6.30  o'clock  in  the  afternoon ;  said  notice  was  addressed  to  me  at 

«Thf»  dissolution  of  «n  injunction      Haniilton  r.  Sdisftde,  16  WWy.  Dig. 
which  had  been  jrranted  on  substan-      423. 
tially  this  affidayit  wma  heli  error  in 
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my  office^  Ko.  street,  in  the  city  of  ,  and  the 

same  was  mailed  Icmg  after  daily  businefls  koursy  which  was  well 
known  to  said  S.  or  the  person  who  sent  said  notice. 

There  is  no  delivery  of  mail  on  Sunday,  which  also  was  well 
known  to  said  S.  or  the  person  who  sent  said  notice,  who  also  well 
knew  that  I  would  not  receive  said  notice  until  the  next  business 
day,  which  would  be  Monday,  the  ,  the  day  previous  to  said 

contemplated  sale. 

VL  After  said  notice  was  received,  I  made  diligent  effort  to 
obtain  the  money  with  which  to  redeem  said  pledge,  and  I  am 
satisfied  that  I  should  have  been  able  to  do  so  in  time  if  I  had  had 
reasonable  notice  of  said  sale.     My  attorney,  A.  T.,  of  , 

attended  at  the  time  and  place  of  said  sale,  and  before  any  bids 
were  made  notified  all  parties  present  of  the  facte  of  said  notice 
and  of  its  insufficiency,  and  that  any  purchaser  would  buy  sub- 
ject to  this  defect,  but  notwithstanding,  as  I  am  informed  and 
believe,  the  collateral  was  bid  in  by  and  claimed  to  have  been 
bought  by  the  defendant  S.  for  dollars. 

VIT.  On  Friday,  the  day  of  ,  inst,  about 

o'clock,  I  duly  tendered  said  S.  in  money  the  sum  of 
dollars,  being  the  amount  of  mv  said  debt  to  him,  and  legal  in- 
terest in  full  thereon  to  date  of  the  tender,  but  he  refused  to  ac- 
cept the  same. 

Vm.  Said  notice  before  mentioned  was  unreasonably  short 
and  insufficient  to  allow  me  to  obtain  the  necessary  amount  of 
money  with  which  to  redeem  said  pledge,  and  unless  said  sale  of 
my  said  stock  can  be  rescinded  and  the  same  redeemed  and  re- 
transferred  to  me,  and  the  officers  of  the  defendant  corporation 
can  be  meanwhile  and  durins:  the  pendency  of  this  action  re- 
strained from  issuinsr  or  delivering  shares  of  stock  or  securities 
or  evidences  representins:  my  interest  in  said  corporations,  or 
allowing  access  to  their  books,  so  that  transfers  of  the  same  mi^ht 
be  made  by  others,  and  said  S.  enjoined  from  nes^otiating,  selling, 
transferrinff,  or  in  any  way  disposing  of  my  said  interest,  or  any 
part  thereof,  to  third  parties,  or  any  party  other  than  the  plaintiff 
T  shall  suffer  irreparable  loss  and  injury  thereby,  and  the  judg- 
ment of  this  court  will  be  rendered  ineffectual." 

[Juraf]  [Si/fnaiure^l 

83  The  complaint  should  allege  an  stock  to  be  transferred  upon  the  com- 
intent  by  defendant  8.  to  cause  the      pany's  books. 
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FOUI  Vp.  538. 
Oftth  to  x«AMB  lor  aot  prewatiag  compIjdAtJM 

This  action  has  been  commenced  by  the  issue  of  the  annexed 
summons,  and  the  complaint  will  demand  judgment  for  [inS- 
eating  relief]  upon  the  facts  stated  in  the  affidavits  hereto  an- 
nexed, and  the  reason  that  said  complaint  is  not  Iierewith  pi^ 
sonted  is  that  [it  has  been  impossible  for  deponent  in  the  exigeDCj 
requiring  an  immediate  application  for  injunction  herein,  to 
complete  it  in  time]. 

FOKM  Ho.  588. 

Oath  atnjring  coUvsioii;  to  annex  to  a  biU  of  intexplesder.» 

That  he  does  not  bring  this  action  by  the  consent,  knowledge, 
privity,  or  combination  of  any  or  either  of  the  defendants  in  thii 
action,  but  only  of  his  own  free  will,  for  relief  in  this  court. 

FOUI  Ho.  584. 
Affidavit  by  coplaintiffs  in  support  of  motion  for  injunction. 

[Title  of  court  and  action.'] 

C.  D.,  E.  F.,  G.  H.  [efc],  being  each  severally  duly  sworn, 
each  for  himself  says :    That  he  is  and  for  more  than  years 

past  has  been  the  owner  of  the  shares  of  the  capital  stock  of  the 
defendant  corporation,  set  opposite  to  his  name  in  exhibit  ''A'' 
annexed  to  this  affidavit  and  made  part  hereof;  and  that  he  favors 
the  commencement  and  prosecution  of  this  action,  and  is  in  fiul 
accord  with  the  proceedings  taken  herein  by  the  plaintiff  A.  B. 
And  that  the  allegations  of  the  complaint  in  paragraphs  numbered 
and         are  true  to  deponent's  knowledge. 

[Jurat.  1  [Signature^,] 

FORM  Ho.  685. 

Notice  of  motion  before  court  or  judge,  for  injnnction.ss 

[As  in  Form  47,  p.  166,  of  this  volume,  inserting  as  relief 
sought:]  restraining  the  defendant,  his  agents,  attorneys  and 
servants   [if  a  corporation,  add,  and  officers;  if  an  association, 

84  An  application  for  a  temporary  agfainst  corporations  and  joiot-^ock 

injunction   cannot   be   made   without  associations,  see  N.  Y.  Code  CIt.  Pixk, 

the    complaint    in    any    case    where  §}  1787.  1802,  1S09.  and  People  ex  rrl 

plaintiff's    right    depends    upon    the  Roosevelt  r.  Edson,  51  N.  Y.  Super, 

nature  of  the  action.    See  paragraphs  Ct.  238,  I  How.  Pr.    (N.  S.)   231.7 

2  and  4,  supra,  pp.  902,  903.  Civ.  Pro.  Rep.  5   (holding  the  statute 

M  ITsually  included  among  the  alle-  not  applicable  to  municipal  corpora- 

gations  of  the  complaint  itself.  tions) ;  rev'd  on  another  groaad  in  I 

88  For  orders  to  show  cause  as  a  How.  Pr.  (N.  S.)  482.     If  receiver  is 

short  notice,  see  Forms  538,  643.  asked  for,  move  the  oourl.     See  al« 

As  to  necessity  of  notice  in  actions  RscsivEBa. 
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and  members]  from  [here  state  concisely  for  what  the  injunction 
is  desirecf]  or  for  such  other  and  further  order  and  relief  as  may 
be  just. 

FORM  Ho.  686. 

The  Mme,  in  action  of  interpleader. 

[As  in  Form  47,  p.  166,  of  this  volume,  inserting  in  place  of 
the  italic  clause  on  p.  167,  as  the  relief  sought:']  that  the  plaintiff 
may  be  at  liberty  within  [ten]  days  to  pay  into  this  court,  in  this 
action  the  sum  of  dollars,  in  the  complaint  herein  men- 

tioned [and  to  deposit  in  such  manner  as  the  court  shall  direct 
the  two  promissory  notes  therein  mentioned,  for  the  sums  of 
and  dollars  respectively]  ;  and  that  upon  his  so  doing  an 

injunction  may  be  awarded  to  restrain  the  said  defendant  Y.  Z. 
from  [here  state  acts  to  he  restrained;  see  Forms  539-650]. 

FORM  Ho.  637. 

Notice  of  motion  for  injunction  to  restrain  State  officer  or  board,  or  employee* 

thereof,  in  statutory  dnty.87 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  the  annexed  complaint  [or,  the 
complaint  filed  herein]  and  the«annexed  affidavits  of  [etc.]  the 
undersigned  will  move  this  court,  at  a  Special  Term  to  be  held  at 
the  Court  House,  in  the  of  [designating  a  term 

in  the  department  in  which  the  officer  or  board  to  be  enjoined  is 
located,  or  the  duty  required  to  be  performed]  for  an  order  that 
[here  state  acts  to  be  enjoined;  see  Forms  -  ],  or  for  such 
other  or  further  relief  as  may  be  just. 

[Signature  and  office  address  of], 

Attorney  for  plaintiff. 
[Date,  and  address  to  the 

officer,   board,   or  other 

person  to  be  restrained.] 

[Notice  of  motion  in  other  cases,  as  in  Form  47,  p.  166,  and 
Form  535,  above.] 

w  Under  N.  Y.  Code  Civ.  Pro.,  provision  required  the  motion  to  be 
I  605,  as  amended  1805.    The  former      made  at  General  Term. 
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FORM  Np.  588. 

lajnaetsoa,  •x  parte^m  by  coort  or  i«4M*  fAntn  tht  li^ 
iiAtwt  of  tlM  actioa;  stneral  form*  with  or  witiumt  orOer  to 
wtf  it  ihoiild  not  bo  contiaiiodJo 

[Title  of}  Court  [or  if  a  court  order'] 

At  a  apacial  tenn  letc.,  a»  in  Form  No.  M^ 
on  p.  255  of  this  volume]. 
[Title  of  action.] 

It  appearing  to  my  satisfaction  [or,  to  the  satisfaction  of  the 
court]  bj  the  complaint  herein  verified  the  day  of  ^ 

19     ,  and  the  annexed  affidavit  of  A.  B.,  verified  the  of 

,  19  ,  that  the  plaintifF  demands  and  is  entitled  to  a 
judgment  against  the  defendant,  restraining  the  commission  or 
continuance  of  the  acts  hereinafter  joined  [briefly  indicating 
groundf^  for  inelante,  on  the  ground  that  such  acts  are  a  violation 


SS  Cannot  be  granted  ear  parte  if  it 
seeks  to  restrain  the  business  of  a 
corporation.  N.  Y.  Code  Civ.  Pro., 
I  1809. 

••Under  N.  Y.  Code  Civ.  Pro., 
I  600,  unlets  otherwise  specially  pre- 
scribed by  lav,  at  in  tome  cases  of  in- 
junctions against  corporations,  this 
order  must  be  made  by  the  court  in 
which  the  action  is  brought,  or  by  a 
judge  thereof,  or  any  county  judge. 
See  page  98,  ttipro,  at  to  the  reason 
why  it  cannot  be  made  by  a  judge  of 
another  court  except  the  county  judge. 
Special  county  judges  may  also  grant 
injunctions.  Aldinger  r.  Pugh,  132 
N.Y.  403.  "^  ^ 

But  the  restriction  of  the  power  of 
a  county  judge  to  grant  ordinary  ea 
parte  orders  to  a  judge  of  a  county 
where  the  action  is  triable,  or  the  at- 
torney resides,  is  not  applicable.  See 
pp.  97-100,  supra. 

An  injunction  granted  by  a  judge 
or  a  county  judge  since  it  is  pIroTided 
by  Code  Civ.  Pro.,  f  600,  that  where 
"it  is  granted  by  a  judge  it  may  be 
enforced  as  the  order  of  the  court,"  is 
deemed  a  mandate  of  the  ooiirf,  and 
disobedience  may  be  punished  by  pro- 
ceedings in  contempt. 

On  this  question,  in  the  case  of 
People  ear  rel,  Negus  v.  Dwyer,  90 
N.  Y.  402,  where  an  injunction  in  a 


Supreme  Court  cause  was  granted  by 
the  county  judge,  and  it  wms  objeeted 
that  such  an  injunction  eoold  not  ne 
thus  enforced,  Gilbert,  J.,  at  Special 
Term,  says:  "A  simple  readi^  t^ 
if  606,  607-609  and  610.  in  anmec^ 
tion  with  subd.  3  of  §  3343  of  Um^ 
Code  of  Civil  Procedure,  wfll  aboik 
very  clearly  that  the  order  made  by 
Judge  Moore  whs  a  mandate  of  iha 
court,  and  not  an  act  merely  of  the 
county  judge  done  independently  of 
the  court."  This  ruling  was  approved 
at  General  Term  and  also  by  the 
Court  of  Appeals. 

•OThe  order  may  be  absolute  tiU 
the  further  order  of  the  court,  leaving 
defendant  to  move  against  it,  which 
form  is  rarely  granted;  or  it  may  be, 
as  usually  it  is,  with  a  clause  require 
ing  defendant  to  show  cause  whj  it 
should  not  be  continued. 

•1  The  omission  to  comply  with  the 
requirement  of  N,  Y.  Code  Civ.  Pro.. 
S  610,  that  the  injunction  shall  briefly 
indicate  the  ground  on  which  it  is 
granted  does  not  render  the  order 
void  (Daly  f>,  Ambetg,  13  V.  Y. 
Supp.  376)  and  the  irregularity  may 
be  disregarded  by  the  court  if  ik>  sub- 
stantial right  has  been  violated,  for 
it  is  not  jurisdictional.  Atl.  &  Pac. 
Tel.  Co.  V,  B.  &  O.  R.  R.  Co.,  46  N.  Y. 
Super.  Ct.  377;  Church  v.  Haeger,  SS 


PBOVISIOlfAI.   BXHEDIBS. III.    INJUNCTION.  019 

of  the  contract  mentioned  in  the  oomplaint],  that  the  oommiasioa 
or  continuance  of  the  said  acts  during  the  pendency  of  the  action 
would  produce  irreparable  injury  to  the  plaintiff  and  that  such 
commission  and  continuance  thereof  on  the  part  of  the  defendant 
is  threatened  and  reasonably  to  be  apprehended,  Imay  add,  if  ex- 
trinsic facts  are  also  relied  an],  and  it  appearing  by  said  com- 
plaint and  affidavit,  that  the  defendant  during  the  pendency  of 
the  action  is  doing  or  procuring  or  suffering  to  be  done,  and 
threatens,  or  is  about  to  do  or  to  procure  or  suffer  to  be  done  the 
acta  hereinafter  enjoined,  in  violation  of  plaintiff's  rights  re- 
8]>ecting  the  subject  of  the  action,  and  tending  to  render  the  judg- 
ment ineffectual,  by  [here  briefly  indicate  ground ;^^  see  Forms 
below'].  *And  the  plaintiff  having  duly  given  the  undertaking 
required  by  law :  ^ 

Now,  on  motion  of  A.  T.,  attorney  for  the  plaintiff, 

Obdebed,  that  the  defendants  W.  X.  and  Y.  Z.,  and  each  of 
them,  and  their  agents,  attorneys  and  servants  [if.  corporation, 
add,  and  officers;  if  a  public  officer,  and  deputies;  if  an  associch 
Hon,  and  its  members],  be,  and  they  are,  and  each  of  them  is, 
hereby  enjoined  and  restrained  imtil  the  hearing  and  decision* 
of  the  court  upon  this  application  from  [here  state  acts  forbidden; 
see  Forms  539-648,  and  555-651]. 

[/^  is  usv^l  to  add  an  order  ta  show  cause  why  the  injunction 
^ould  not  be  continued,  thus:']  t  And  let  the  defendants  or  their 
attorneys  show  cause  before  this  court  at  a  Special  Term  [Part  I] 
thereof,  to  be  held  at  the  County  Court  House,  in  the  city  of 
,  on  the  day  of  ,  19     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  this 
injunction  should  not  be  continued  during  the  pendency  of  this 
action,  of  which  motion  service  of  this  order  and  the  papers  upon 
which  it  was  granted,  on  or  before  the  day  of  ,  19     , 

shall  be  sufficient  notice. 

[If  leave  to  serve  additional  papers  is  desired,  add:]  And 
plaintiff  has  leave  to  serve  such  further  and  additional  affidavits 
•nd  other  papers  in  support  of  his  motion  for  an  injunction  in  this 

N.  T.  Supp.  47;  but  it  Is  always  bet*  lowed  by  a  statement  in  the  lan^niage 

ter  to  state  it.  for  the  omission  may  of  the  section.    Richards  «.  Goldberg, 

materially  aid  a  motion  to  vacate.  7  Misc.  388,  27  N.  Y.  Supp.  919. 

See  Meyer  r.  Moress.  106  App.  Dit.  w  It  is  usual  to  recite  the  giving  of 

556,  94  N.  Y.  Supp.  771.  the  undertakinsr.    It  is  not  essential, 

Tt  is  not  suiTioient,  as  a  statement  however.    Manley  v,  Leggett,  62  Hun* 

of  the  grounds,  to  recite  the  wording  562.  17  N.  Y.  Supp.  68. 

of  the  Code.    Hotehkiss  v.  Hotchkiss,  W  ITge  this  phrase  instead  of  **  until 

2  N.  Y.  Supp.  825.     It  is  sufficient  the  further  order  **  of  the  court.    See 

if  the  order  recites  the  several  acts  Sargent  v,  St.  Maiy^s,  etc..  Asylum, 

of  the  defendant  complained  of,  fol-  112  App.  Div.  674,  98  N.  Y.  Supp. 
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action  as  he  maj  be  advised,  on  or  before  the  day  of 

inst 

[AtUheniicaiion  as  in  Form  108,  p.  265  of  this  volume,] 
[If  a  court  order,  take  certified  copies  for  service.] 

FOUI  No.  530. 
laJimetioBy  ox  parto,  by  court  ox  Jadgo,  agaiiiat  wioagfnl  ddiTcxy  «f  Mk 

plodgod  (abM>lute).M 

[Name  of]  Court  [or  if  a  court  order] 

At  a  Special  Term  [etc.,  as  in  Form  94,  p.  255, 
of  this  volume], 
[Names  of  parties.] 

It  appearing  satisfactorily  to  me  [or,  to  the  court],  bj  the  ai- 
davit  of  the  plaintiff,  W.  H.,  that  sufficient  grounds  for  an  or- 
der of  injunction  exist,  to  wit,  that  the  plaintiff  being  indebted 
to  the  defendant,  R.  W.  S.,  in  the  sum  of  dollars,  and 

interest  thereon  from  the  day  of  ,  19     ,  and  haring 

given  to  the  said  S.  the  property  hereinafter  mentioned  as  a 
pledge  and  collateral  security  for  said  debt,  the  said  S.  did,  on 
the  day  of  ,  19     ,  cause  said  property  to  be  sold 

at  public  sale,  without  having  first  given  to  the  plaintiff  reason- 
able and  sufficient  notice  of  said  sale;  that  all  persons  present 
at  said  sale  were  notified  of  the  insufficiency  of  said  notice, 
and  that  the  purchase  at  said  sale  was  made  by  said  S.  him- 
self, subject  to  said  notice,  and  that  on  inst  the  plaintiff 
tendered  to  said  S.  the  amount  of  his  said  debt  and  lepil  inte^ 
est  thereon  to  the  date  of  the  tender,  and  that  there  is  reaJ^n 
to  believe  that  the  defendant  corporations  may  issue  and  de- 
liver to  said  S.  or  others,  shares  of  stock  or  securities  for,  or  evi- 
dences representinff  the  plaintiff's  interest  in  the  stock,  assets, 
and  property  of  said  defendant  corporations,  or  one  of  them,  in 
whole  or  in  part,  or  allow  access  to  their  books,  so  that  trans- 
fers of  the  same  mic^ht  be  made  by  others  than  the  officers  of 
the  corporations,  and  that  said  S.  may  negotiate,  sell,  transfer, 
or  dispose  of  the  said  interest  in  whole  or  in  part  to  persons 
or  parties  other  than  the  plaintiff,  to  the  damage  of  the  plaintiff 
in  the  premises.  And  the  plaintiff  having  given  the  nndertak- 
ine  required  by  law,  now,  on  motion  of  A.  T.,  attorney  for  plain- 
tiff: 

632.  for  the  difference  upon  question  Sustained  in  Hamilton  v,  Sehai^ 

of  damages  recoverable  upon  the  nn«  IS   Wkly.   Dii;.  423,  on  the  P^^ 

dertjikinp.  that  the  pledgee  was  not  atttboriied 

M  As  to  who  may  make  this  order,  to  buy  in  hiinself. 
•ee  last  Form,  note  S9. 
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Obbebed,  that  the  defendants,  The  Newfoundland  Railway 
Company  and  The  Newfoundland  Railway  Construction  Com- 
pany, their  officers,  agents,  employees,  and  attorneys,  refrain 
from  issuing  or  delivering  to  R.  \V.  S.,  or  any  person  or  party 
whatsoever  any  shares  of  stock  or  securities,  or  any  evidences 
whatsoever  representing  in  whole  or  in  part  the  right,  title,  and 
interest  of  the  plaintiff  in  and  to  the  stock,  assets,  or  property  or 
any  thereof,  of  the  defendants.  The  Newfoundland  Railway  Com- 
pany and  The  Newfoundland  Railway  Construction  Company,  or 
either  of  them,  or  allowing  access  to  their  books,  or  any  of  Uiem, 
to  any  person  or  party,  so  that  transfers  of  said  right,  title,  and 
interest,  or  some  thereof,  might  be  made  by  others  than  the  offi- 
cers of  said  corporations,  and  that  the  defendant,  R.  W.  S.,  his 
agents,  employees,  and  attorneys,  refrain  from  negotiating,  trans- 
ferring, or  in  any  way  disposing  of  the  plaintiff's  said  right,  title, 
and  interest,  or  any  part  thereof,  to  third  parties,  or  any  party 
or  person  other  than  the  plaintiff,  during  the  pendency  of  this 
action,  or  until  the  further  order  of  this  court. 

[ Authentication  as  in  Form  108,  p.  265.  of  this  volume.] 
[If  a  court  order,  take  certified  copies  for  service.]' 

FORM  No.  640. 
Injunetloii  against  diapotal  of  negotiable  bonda,  with  order  to  show  cavae. 

[Title  as  in  last  Form.] 

It  appearing  satisfactorily  to  me  [or,  to  this  court],  by  the 
verified  complaint  in  the  above  entitled  action  and  the  annexed 
affidavit  of  E.  M.,  verified  ,  19     ,  [here  briefly  state  facts, 

for  instance,  thus],  that  plaintiff  is  entitled  to  the  ownership  and 
immediate  possession  of  the  bonds  hereinafter  named,  which  are 
in  the  hands  of  defendants,  who  hold  them  for  her  account,  and 
that  defendants  threaten  and  are  about  to  sell  and  dispose  of  said 
bonds,  although  forbidden  so  to  do  by  plaintiff,  to  the  great  dam- 
age and  injury  of  plaintiff,  and  that  by  such  sale  plaintiff  will 
sustain  damages  over  and  above  the  value  of  said  bonds,  and  plain- 
tiff having  given  the  undertaking  required  by  law;  now,  on  read- 
ing said  complaint  and  affidavit,  and  on  motion  of  W.  I).  H.,  at- 
torney for  the  plaintiff,  it  is 

Okdered,  that  until  the  hearing  and  decision  of  this  court 
liereon,  the  defendants  and  each  of  them  and  their  servants,  agents, 
or  attorneys  be  and  they  are  hereby  enjoined  and  restrained  from 
selling,  delivering,  parting  with  or  disposing  of  the  six  hun- 
dred and  fifteen  (615)  second  mortgage  income  bonds  of  and  is- 
sued by  the  CAroHna  Central  Railroad  Company,  on  or  about 
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y  19     ,  of  the  par  value  of  one  thousand  dollars  each, 
numbered  1  to  615,  and  mentioned  in  the  complaint  herein. 

And  on  the  service  of  this  order  and  of  copies  of  the  papers 
above  mentioned  on  the  defendants,  three  days  before  the  letnn 
day  below  named,  it  is  further 

Obdebed,  that  the  defendants,  or  &eir  attorneys,  show  cause 
before  this  court  at  a  Special  Term,  to  be  held  at  ,  in        , 

on  the  of  ,  19     ,  at  o'clock  in  the         noon  -^n 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
foregoing  order,  or  some  order  to  be  made,  of  like  purport  and 
effect  as  the  same  or  some  part  thereof,  should  not  be  continued 
until  the  final  judgment  in  this  action,  or  why  such  other  or  fur- 
ther order  or  relief  should  not  be  granted  as  may  seem  just;  and 
until  this  order  is  modified,  let  the  same  be  in  full  force  and 
effect 

[Authentication  as  in  Farm  108,  p.  265  of  this  volume.] 
[If  a  court  order,  take  certified  copies  for  service.] 

FOSM  HP.  641. 
lajaactioa  ssiiatt  taUas  letttn  f  lom  poat-office,w  with  order  to  abew  cane.** 

[Title  of]  Court  [or  if  a  court  order] 

At   a   Special   Term    [etc.,  as  in  Form 
94,  p.  255   of  this  volume.] 
[Names  of  parties.'] 

It  appearing  by  {he  complaint  herein  verified  the  da; 
of  I  19  >  aiid  the  annexed  affidavits  of  M.  N.  and  0. 
P.,  verified  [the  same  day],*  that  [here  state  concisely  ih- 
grounds  of  the  injunction,^  for  instance,  to  enjoin  taking  UH'^ 
from  post-office  thus]  the  defendants  have  conspired  to  defniid 
and  have  defrauded  the  plaintiff  of  a  large  sum  of  monrv,  hl, 
dollars,  or  thereabouts,  which  has  been  forwarded  by  cer- 
tain of  the  defendants  to  the  others;  that  the  letters  containinf 
the  money  or  part  thereof  so  fraudulently  obtained,  are  stiD  co- 
der the  control  of  the  postal  authorities  of  the  United  States: 
that  the  defendants  are  irresponsible,  and  that  if  said  letter?  ar? 
delivered  to  defendants  or  either  of  them,  plaintiff  will  hare  u'^ 
adequate  remedy  at  law,  it  is,  on  the  motion  of  C.  B.,  plaintilf^ 
attorneys,  the  undertaking  required  by  law  having  been  diilv 
given, 

WThis  injunction  waa  snstalned  In  M  At  to  wlio  maj  make  tlus  or<^' 

ZellenkofT  v,   Cdlinfl,   23   Hun,    156.      see  note  89  to  Form  538. 
Por  another  form,  see  Form  No.  605.  w  For  other  grounds,  lee  Not.  556. 

etc. 
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QBDSBXDy  that  the  defendants  Inamea]  be,  and  they  and  each 
of  them,  their  agents,  servants,  attomejs,  and  assignees,  and  each 
of  them,  are  enjoined  and  prohibited  until  the  hearing  and  de- 
cision of  the  motion  hereon,  [state  forbidden  act,  for  instance, 
thus  (for  other  Forms,  see  Nos.  555-651)]  from  asking,  demand- 
ing, receiving,  or  accepting  from  the  postal  authorities  of  the 
United  States  any  registered  letters  addressed  to  said  defend- 
ants or  either  of  them ;  and  more  especially  certain  letters  mailed 
between  the  day  of  ,  19     ,  and  the  day  of 

,  19  ,  both  inclusive,  addressed  to  [names'\  and  pur- 
porting to  come  from  [nameli  at  Antwerp,  Belgium,  until  the  fur- 
ther order  of  the  court. 

And  let  the  defendants,  or  their  attorneys,  show  cause  before 
this  court  at  a  Special  Term  thereof,  to  be  held  at  the  [City 
and  County  Hall]  in  the  city  of  [Buffalo],  county  of  Erie,  on 
the  day  of  >  19     >  &t  o'clock  in  the  noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  this  injune- 
tion  should  not  be  made  permanent  [of  which  motion  service  of 
this  order  on  or  before  the  day  of  ,  shall  be  sufficient 

notice.] 

[Authentication  as  in  Form  108,  p.  265  of  this  volume.'] 
[If  a  court  order  take  a  certified  copy  for  serviced] 

FORM  No.  542. 

Injunction  against  mvnicipal  corporation  forbidding  thorn  to  anthodst  tho 

oonstniction  of  a  dty  rai]road.9s 

[Title  of  court  and  actionJ] 
[Or  may  he  a  court  order."] 
[Recitals,  etc.,  according  to  the  case.'] 

Obdebed,  that  the  above-named  defendants  show  cause  before 
this  court  at  a  Special  Term  [Part  I]  thereof,  to  be  held  at  the 
Court  House,  in  the  city  of  ,  on  the  day  of  , 

19     ,  at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  an  injunction  should  not  issue  in  said 
action  as  prayed  for  in  the  complaint  herein,  and  why  said  injunc- 
tion should  not  be  made  perpetual. 

And  it  is  further  ordered,  that  in  the  meantime  and  until  the 
hearing  and  decision  of  said  motion,  the  aforesaid  defendants, 
The  City  of  Brooklyn  and  the  Common  Council  of  the  City  of 
Brooklyn,  and  each  and  every  member  thereof,  be  and  they  are 
hereby  enjoined  and  restrained,  them  and  each  of  them,  from 

9%  From  the  ease  of  People  ev  r«I.  disobedience  of  thia  injunction  wm 
Nfjgus  V.  Dwyer,  00  N.  Y.  402,  where      punialied. 
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voting,  acting  upon  or  considering  in  any  form  or  maimer  or 
passing  any  resolution,  ordinance,  rule  or  r^ulation,  altering 
or  changing  the  route  of  the  defendant,  the  Brooklyn  Elevated 
liaiiway  Company,  in  the  city  of  Brooklyn,  from  the  route  desig 
nated  in  the  charter  of  said  company  or  its  successors  or  any  per- 
sons in  interest,  or  giving  or  granting  any  privileges  or  francbbe 
to  said  defendant  railway  company  over,  along,  upon  or  through 
or  across  any  of  the  streets,  avenues,  or  places^  or  any  portion 
thereof  named  in  the  resolution  set  forth  in  the  plaintiffs  com- 
plaint hereto  annexed,  or  from  voting  or  doing  any  act  to  over- 
ride, or  pass  any  resolution  or  rule  to  reconsider  the  veto  or 
disapproval  of  the  mayor  of  the  city  of  Brooklyn,  of  the  resolution 
aforesaid. 

And  it  is  further  ordered,  that  said  defendant,  the  City  of 
Brooklyn  and  the  Common  Council  thereof,  and  each  and  every 
member  thereof,  be  and  they  are  hereby  restrained  from  giving, 
(ranting,  or  in  any  way  or  manner  conferring  on  the  said  B.  £. 
K.  Co.,  tiieir  counselors,  attorneys,  servants  and  agents,  or  the  de- 
fendants, J.  R.  L.  or  S.  M.  S.,  as  receivers  of  said  B.  R  R  Co., 
or  their  associates,  successors,  or  assigns,  their  counselors,  attor- 
neys, agents,  servants,  or  any  person  or  persons  whomsoever,  the 
light,  liberty,  privilege,  or  franchise  of  constructing  or  main- 
taining an  elevated  railway  or  any  railway  in  any  of  the  street* 
or  avenues  thereof  mentioned  in  the  aforesaid  resolution. 

And  it  is  further  ordered,  that  the  said  defendant,  the  B.  E. 
R.  Co.,  and  J.  R.  L.  and  S.  M.  S.,  its  receivers,  are  and  eadb  of 
them  is  hereby  enjoined  and  restrained  from  entering  into  or 
upon  any  of  the  streets  or  avenues  named  in  the  aforesaid  reso- 
lution, for  the  purpose  of  constructing  an  elevated  railway  or 
any  railway  therein,  and  from  digging  up  or  subverting  the  soil 
or  doing  any  act  in  the  streets  or  avenues  aforesaid  tending  to 
encumber  them  or  any  part  thereof,  or  to  prevent  the  free  ami 
common  use  thereof,  as  the  same  have  been  heretofore  enjoyed, 
until  the  further  order  of  this  court 

[Authentication  as  in  Form  108,  p.  265  of  this  volumeJ] 
[Tf  a  court  order  take  a  certified  copy  for  service.] 

FOUI  No.  543. 

InjoBctioB  in  aid  of  attacbmeat,  with  order  to  show  canoe. 

[Title  and  recitals  according  to  the  case;  see  Form  538,  supra,] 

Obdeeed,  that  the  defendant  Y.  Z.,  his  agents,  attorneys,  and 

servants,  be  and  each  of  them  hereby  are  enjoined  and  restraineii 

from  receiving,  and  the  sheriff  of  the  county  of  ,  is  en- 
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joined  and  restrained  from  paying  to  them  or  any  of  them  any 
of  the  proceeds  of  the  sales  of  the  property  of  said  Y.  Z.,  in  sat- 
isfaction in  whole  or  in  part  of  the  executions  issued  upon  the 
judgments  in  favor  of  said  [naming  them],  and  let  the  said 
[names]  show  cause  before  this  court  at  a  Special  Term  to  be 
held  in  ,  on  the         day  of  ,  19     >  at         o^clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  said  injunction  should  not  be  continued,  and  why  the  pro- 
cec'ds  aforesaid,  otherwise  applicable  to  the  payment  of  said  exe- 
cutions, should  not  be  held  by  said  sheriff  until  the  final  deter- 
mination of  this  action.  [Service  of  this  order  to  show  cause,  and 
the  papers  upon  which  the  same  is  granted,  on  or  before  the 
day  of  ,  shall  be  sufficient  notice.] 

[Authentication  as  in  Form  108,  p.  265  of  this  volume.'] 
[If  a  court  order  take  a  certified  copy  for  service.] 

FORM  No.  544. 
Injunction  against  tiimmary  proceedings  to  dispotsesi;  with  order  to  show 

canie. 

[As  in  Form  538  to  the  *,  continuing:]  and  the  plaintiff  hav- 
ing given  the  undertaking  required  by  law;  now,  on  motion  of 
A.  T.  for  plaintiff, 

Obdebbd,  that  the  defendants,  and  each  of  them,  and  their 
and  each  of  their  agents,  attorneys,  solicitors,  and  deputies,  and 
each  and  every  other  person  or  persons,  on  their  behalf,  or  on 
behalf  of  any  of  such  defendants,  are  hereby  enjoined,  restrained 
and  forbidden  until  the  hearing  and  decision  of  this  application, 
from  in  anywise  interfering  with  the  peaceable  use  and  enjoy- 
ment by  plaintiff  of  the  store,  cellar  and  first  loft  of  the  dwelling 
and  premises  known  by  the  street  number  as  No.     ,  street 

in  ,  and  from  dispossessing  or  evicting  him  therefrom  [not 

to  exceed  twenty  days  from  date],*®  and  until  the  further  order 
of  this  court  in  the  premises;  this  preliminary  injunction  is 
granted  and  obtained  on  the  ground  that  the  [Municipal]  Court  in 
the  [city  of  New  York,  for  the  Borough  of  Manhattan,  Third  Dis- 
trict] of  which  the  defendant  G.  W.  P.  is  justice/  had  no  juris- 
diction, nor  had  said  [defendant]  G.  W.  P.,  as  justice  or  other- 
wise, jurisdiction  [etc.,  etc.,  or  other  sufficient  ground.^] 

»See  Stay  of  ProcecdingB,  p.  412,  N.    Y.    227;    N.   Y.   Code  Civ.   Pro.. 

supra.  I  2265;  Jeseunin  v.  Mackie,  24  Hun, 

1  See,  as  to  impropriety  of  enjoin*  624;  Knox  v.  McDonald,  25  id.  268; 
\ng  the  court,  pp.  822,  827;  and  Tyler  Matter  of  White,  12  Abb.  N.  C.  348; 
9.  Hanersley,  44  Conn.  419.  London  v.  Board  of  Supenrisora,  24 

2  Compare  Sherman  t^.  Wright,  40  Hun,  75;   Armstrong  v,   Cummings, 
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And  let  the  defaidants  or  their  attorneys  show  cause  before 
thia  court  at  a  Special  Term  thereof  to  be  held  on  the  day 

of  »  19     I  ftt  o'clock  in  the  noon  of  that  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  this  injunction 
should  not  be  continued  during  the  pendency  of  this  action,  and 
why  plaintiff  should  not  have  such  other  and  further  relief  as  may 
be  just ;  service  of  this  order  and  the  papers  on  which  it  is  granted, 
on  [this  day]  shall  be  sufficient 

[Authentication  as  in  Form  108,  p.  265  of  this  volume.} 
[If  a  court  order  take  certified  copies  for  service.} 

FOUI  No.  546. 
laJaactioB  ia  actioa  of  iataxpIoaAor,  with  oidor  to  ihow  cavnja 

[Name  of}  Cburt  [or  if  a  court  order} 

At  a  Special  Term    [etc.,  as  in  Form 
No,  94,  p.  255  of  this  volume,} 
[Title  of  action.} 

It  appearing  satisfactorily  to  me  [or,  to  this  court],  by  the 
verified  complaint  of  A.  B.,  verified  ,  19     ,  and  the  an- 

nexed affidavits  of  M.  N.  and  O.  P.,  verified  [the  same  day],  that 
the  plaintiff  is  in  possession  of  certain  personal  property  to  whidb 
he  makes  no  claim  and  in  which  he  has  no  interest,  and  that 
said  property  is  claimed  by  both  of  the  defendants,  and  that  the 
plaintiff  does  not  know  to  whom  to  deliver  it,  and  has  no  means 
of  ascertaining,  and  it  appearing  that  the  defendant,  W.  X., 
threatens  to  bring  a  replevin  suit  against  the  plaintiff ;  *  and  the 
plaintiff  having  duly  given  an  undertaking  as  prescribed  by  law: 
Now,  on  motion  of  D.  P.  H.,  attorney  for  the  plaintiff, 

Obdebed,  that  the  defendants  and  their  and  each  of  their  as- 
signs, agents,  attorneys,  and  servants  be  and  each  of  them  is  en- 
joined and  restrained  until  the  hearing  and  decision  upon  this 
application,  from  taking  any  proceedings  against  said  plaintiff  in 
relation  to  the  property  referred  to  in  said  complaint 

And,  upon  service  of  this  order  and  copies  of  the  papss 
hereinbefore  mentioned  on  said  defendants  [three]  days  bdFore 
the  return  day  below  mentioned,  let  said  defendants  show  cause 
before  this  court,  at  a  Special  Term  thereof  at  the  Court  House 

20  uf.  313.     As  to  avoiding  the  ob-  the  defendant  mav  be  protected  bj 

jeotions  by  bringing  an  action  for  the  ordering  rents  to  be  paid  into  coert 

determination    of    conflicting    claims  or  deposited  with  a  tmst  oompany,  at 

when  the  case  is  within  the  statute  a  condition  of  granting  the  injnae- 

(N.  Y.  Code  Civ.  Pro.,  |  1638),  see  tion.  Id.  See  Payment  nrro  Oofjir, 
Stararo  v.  Bostwick,  30  Hun,  70.  S  As  to  who  may  make  this  order. 

In  a  doubtful  case  the  rights  of  see  notes  88  and  89  to  Form  638w 
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in  the  city  of  ,  on  the  day  of  >  19     >  at 

o'clock  A«  M.  of  said  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  why  the  foregoing  order  or  some  order  to  be  made  of 
like  purport  and  effect  should  not  be  continued  until  the  final 
judgment  in  this  action,  upon  plaintiff's  delivering  said  prop- 
erty as  the  court  shall  direct;  [and  until  this  order  is  modified 
let  the  same  be  in  full  force  and  effect] 

[Authentication  as  in  Form  108,  p.  265  of  this  voltane.] 
[If  a  court  order  take  certified  copies  for  service.'] 

P02H  Ho.  546. 

lajiiiiction,  ez  parte,  by  Jndae  or  court,  where  the  xiaht  depeada  on  ertrinaic 
facta — General  fomi,  with  or  without  order  to  ahow  cavae  why  it  ihoiild 
not  bo  continued.* 

[Title  of]  Court  [or  if  a  court  order] 

At  a  Special  Term  [etc.,   as   in   Form 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.'] 

It  appearing  satisfactorily  to  me  [or,  to  the  court],  by  the 
[complaint  herein  verified  the  day  of  ,  19     ,  and 

the]    annexed  affidavits  of  A.  B.  and  C.  D.  verified  the 
day  of  ,  19     ,  that  the  defendants  during  the  pendency  of 

this  action  are  procuring  or  suffering  to  be  done,  or  threaten,  or 
are  about  to  do  or  to  procure  or  suffer  to  be  done,  acts  in  viola- 
tion of  the  plaintiff's  rights  respecting  the  subject  of  this  action 
and  tending  to  render  any  judgment  herein  ineffectual,  [specify 
particulars  briefly,  for  instance,  thits,]  in  that  the  plaintiff  es- 
tablishes an  apparent  right  to  or  interest  in  the  property  of  the 
partnership  as  set  forth  in  the  complaint  which  is  in  the  pos- 
session of  the  defendants  to  this  action,  and  that  there  is  danger 
that  a  portion  of  the  same  will  be  removed  beyond  the  juris- 
diction of  the  court,  or  lost  [or  substitute  or  add^  that  the  de- 
fendant during  the  pendency  of  the  action  threatens  or  is  about 
to  remove  or  to  dispose  of  his  property  with  intent  to  defraud 
the  plaintiff]. 

[Continue  as  in  Form  638,  from  the  *.] 

4  Am  to  who  may  nuOce  the  order,  see  notes  8S  and  89  to  Form  538. 
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FORM  No.  647. 

Amoihm  Htm;  iajvactioa  Afaistt  ditposiat  of  pioptiiy  to  ddznd  ilaiitifs 

(in  diroico). 

[Name  of]  Court  [or  if  a  court  order} 

At  a  special  term  [etc.,  as  in  Form  No.  9i 
p.  255  of  this  volume.] 
[Title  of  action.] 

It  appearing  satisfactorily  to  me  [or,  to  this  court],  bv  tbe 
[complaint  herein  verified  the        day  of  9^9,  snd  the] 

annexed  affidavit  of  A.  B.,  verified  the         day  of  ,  19 

that  sufficient  ground  exists,  to  wit,  briefly  stated;  that  defen'. 
ant  has  oeen  conveying,  and  is  about  to  convey  away,  lease,  or 
otherwiBe  dispose  of  his  property  in  fraud  of  the  rights  and  i£ 
claims  and  demands  of  the  plaintiff,  and  in  violati<Hi  of  \h^ 
plaintiff's  rights  respecting  the  subject  of  the  action,  and  tesding 
to  render  the  judgment  dbe  may  obtain  herein  ineffectiial;  ani 
the  defendant  is  about  to  dispose  of  his  property  with  intent  :•> 
defraud  plaintiff;  and  that  it  appears  from  the  complamt  thct 
the  defendant  has  done,  and  committed,  and  is  about  to  commi* 
and  continue  his  acts  in  relation  to  disposing  of  his  properj 
without  adequately  providing  for  her  support  and  that  of  bi^ 
child,  during  the  pendency  of  this  action,  and  thereafter  lo 
the  injury  of  this  plaintiff:  Xow,  on  motion  of  A,  T.,  attorney 
for  plaintiff, 

Ordered,  that  the  defendant,  J.  G.,  his  agents,  attomeTS,  anl 
servants,  refrain  from,  and  he  and  they  are,  and  each  of  them  is. 
hereby  enjoined  and  restrained  from  conveying,  transferring,  en- 
cumbering, or  otherwise  disposing  of  any  real  or  personal  prop- 
erty standing  in  his  name  or  owned  by  him,  wheresoever  m- 
ated*  fand  he  is  likewise  hereby  restrained  from  interfering  ^ith 
this  plaintiff  in  her  peaceably  occupying  the  house  and  premise? 
No.  ,  street,  where  she  now  resides,  and  of  keepir^ 

8  Accord  in  J?  to  Reubens  v.  Joel,  13  intimated  by  Mr.  Justice  Shervooi 

N.  Y.  48H,  such  an  injunction  might  in  his  opinion  in  Fronun  r.  Fnanu. 

be  had  in  an  action  by  a  simple  con-  53  Mich.  584;   8.  c.  19  K.  W.  RfT 

tract  crnditor.   aj^ainst  a   threatened  193,  that  the  injunction  in  t  case  1^^ 

future   fraudulent   disposal   of   prop-  this  does  not  stand  in  the  wsTof  t' 

erty  by  the  debtor,  defendant's  raising  money  by  mor' 

the*  samp  facts  are  also  a  ground  gage,  if  it  is  for  the  purpose  of  i«?j- 

for  arrest  and  for  attachment  in  cer-  ing  alimony.      I    cannot  agree  «^1'B 

tain  actions,  him  in  such  opinion." 

As   to   who   may   make  the  order,  The    injunction    in   that  ««  hai 

see  notes  88  and  89  to  Form  538.  been  modified  so  aa  to  enable  dewft*- 

6  In  Roasman  v.  Rossman    (Mich.,  ant  to  aeU  for  the  purpose  of  rtaa* 

1886),  29  N.  W.  Rep.  33,  Morse,  J.,  money  to  pay  plaintifPs  alimoiy- 
in  a  dissenting  opinion,  says:    "  It  is 
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and  using  as  her  own  the  furniture  therein;  and  is  enjoined 
against  removing  the  same,  or  any  portion  therefrom],  until  the 
further  order  of  this  court. 

\_Add  order  to  show  cause  03  in  the  Forms  immediately  preced- 

[^AiUhentication  as  in  Form  108,  p.  265  of  this  volume."} 
[If  a  court  order  take  certified  copies  for  service.^ 

FORM  No.  648. 
AaotlMi  fom  asaiast  ahezifft  interference  with  receiver.! 

At  a  Special  Term   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.'] 
ITitle  of  action.] 

A  petition  having  been  filed  in  this  court  by  J.  F.  A.,  the  re- 
ceiver in  this  action,  asking  for  an  order  therein,  restraining 
M.  N.,  the  sheriff  of  the  county  of  ,  his  deputies,  agents, 

etc.,  from  making  any  sale  of  certain  property,  viz.:  being  [62 
boxes  of  electrotype  and  stereotype  plates]  upon  which  he 
claimed  to  have  levied  by  virtue  of  an  execution  in  favor  of  [J. 
J.  L.  &  Co.,  against  one  J.  M.],  and  also  for  an  order  that  J. 
J.  L.  and  W.  J.  D.,  copartners  in  business  under  the  firm  name 
of  J.  J.  L.  &  Co.,  deliver  up  to  the  petitioner  the  stereotype  and 
electrotype  plates  so  levied  on,  etc. ;  and  an  order  to  show  cause 
having  been  made  by  Mr.  Justice  J.  K.  on  the        day  of  , 

19     ,  in  this  action,  and  returnable  on  the  day  of  , 

19  ,  at  a  Special  Term  of  this  court,  and  the  same  having  been 
duly  adjourned  to  this  day,  by  consent,  and  the  same  coming  on 
this  day  to  be  heard:  Now,  on  reading  and  filing  said  petition, 
and  the  affidavits  of  ,  and  on  hearing  ,  on  be- 

half of  ,  the  receiver,  and  ,  on  behalf  of  J. 

J,  L.  &  Co.,  and  ,  Esq.,  on  behalf  of  the  sheriff  of  the 

county  of  ,  no  sufficient  cause  to  the  contrary  being  shown ; 

Obdebed,  that  M.  N.,  the  said  sheriff  of  the  county  of  , 

and  his  deputies,  agents,  and  servants,  be  enjoined  and  restrained 
from  making  any  and  all  sales  of  the  property,  viz.  [62  boxes 
of  electrotype  and  stereotype  plates  which  were  formerly  the 
property  of  J.  M.,  and  any  and  all  property  levied  upon  by  him 
as  alleged  upon  an  execution  in  favor  of  J.  J.  L.  and  W.  J. 
D.  against  J.  M.,  and  also  from  in  any  way  interfering  there- 
wth,  and  that  the  sheriff  deliver  up  possession  forthwith  of  such 
property  aforesaid  as  may  be  in  his  possession  and  control  to  said 

receiver.]  ^ 

7  May  be  granted  by  judge  or  court,      its  officers.     Woerishoeffer  v.  North 
See,  as  to  power  of  court  to  control       River  Const.  Co.,  99  N.  Y.  898. 
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And  it  IB  farther  OTdered,  that  the  said  aheriff  withdraw  all 
levj  from  any  pmpertjr  paaaing  to  the  reoeiyer« 

[Authentication  as  in  Form  108,  p.  265  of  fhis  voltane.] 
[If  a  eourl  order  take  certified  copies  for  service.] 

FORM  Ho.  640. 
CniitiOB  aa  to  farthor  ncatity^i  aoa  ^oodiag  apiwal. 

This  order  is  granted  on  condition  [state  explicitly:]  (1)  That 
the  plaintiff  execute  and  file,  at  the  time  of  entering  this  order. 
an  undertaking  in  the  sum  of  dollars,  with  one  or  more 

sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the  defend- 
ants so  enjoined  such  damages,  not  exceeding  the  said  sum  of 
dollars,  as  they  may  sustain  hy  reason  of  the  injimctm 
if  the  court  finally  decides  that  the  plaintiff  was  not  eotitM 
thereto,  such  undertaking  to  be  without  prejudice  to  an  appli- 
cation on  the  part  of  the  defendants  to  increase  the  said  securitj 
still  further  in  the  event  that  the  court  of  afinn 

Ae  decree  of  the  surrogate  of  the  county  of  ,  made  on  the 

day  of  ,  19     ,  as  in  the  matter  of  the  estate  of  A. 

H.,  deceased,  and  an  appeal  is  taken  from  said  order  of  affim- 
ance  to  the  Court  of  Appeals. 

(2)  That  the  plaintiff  shall  be  prepared  on  hia  part  to  arpe 
any  appeal  from  this  order  at  the  next  term  of  the  Appellate  Din- 
sion  of  this  court,  and  shall  accept  days'  notice  of  aip- 

ment. 

If  the  undertaking  above  required  be  not  given,  approved  and 

filed  within  days,  the  said  motion  is  hereby  thereupon  it 

nied,  and  said  motion  to  continue  the  temporary  injnzietian  AjU 

thereupon  be  denied. 

WORM  Ho.  550. 

Oxdor  4aajtef  oMtioa  to  coatiaao  iajaactioa  sad  vacatiag  tompoEazy  mIb. 

At  a  Special  Term,  [Part  I],  of  th^ 
Supreme  Cburt  of  the  State  of  Xe« 
York,  held  in  and  for  the  County 
of  New  York,  at  the  Court  House. 
in  the  County  of  New  York,  on  tbe 
day  of  ,  19    . 

Present:  Hon.  ,  Justice. 

[Title.] 

A  motion  having  duly  come  on  to  be  heard  before  this  court  on 
the  day  of  ,   19     ,  upon  an  order  to  show  cau^ 

8  See  Dw  830,  tafro,  ond  Newton  o.      Rouell,  87  N.  Y.  527,  wMfjiBg  ^ 

Hnn,  40. 
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dated  ,19     ,  obtained  by  the  plaintiff  herein  upon  the 

affidavits  of  [M.  H.  and  J.  D.],  all  duly  verified  on  the  day 

of  ,  19     ,  and  the  complaint  of  the  plaintiff  annexed 

thereto,  for  an  order  continuing  the  injunction  contained  in  the 
sj^id  order  to  show  cause  pending  this  action,  and  restraining 
and  enjoining  the  defendant  [association,  its  officers,  agents,  mem- 
bers, representatives  and  servants  from  conspiring  to  do  and  to 
procure  or  to  suffer  to  be  done  acts  in  violation  of  the  plaintiff's 
rights;  and  from  in  any  manner  interfering  with  the  objects  of 
the  plaintiff  and  the  business  of  its  members  by  resorting  to  any 
species  of  threats,  intimidation,  force  or  fraud  upon  the  plaintiff 
or  its  members,  or  upon  any  employee  or  customer  of  any  member 
of  the  plaintiff;!  and  after  reading  and  filing  the  said  complaint 
of  the  plaintiff  herein,  to.firether  with  the  said  affidavits  and  order 
to  show  cause,  and  the  affidavits  of  [J.  Q.  and  P.  C],  duly  verified 
on  the  day  of  ,  19     ,  and  after  hearing  C  C.  A., 

of  counsel  for  the  plaintiff,  in  support  of  sai'l  motion,  and  J.  I.  Q., 
of  counsel  for  the  defendant,  in  opposition  thereto. 

Xow,  on  Motion  of  J.  I.  Q.,  of  counsel  for  the  defendant,  it  is 

Obdereb,  that  the  said  motion  be,  and  the  same  is  hereby 
in  all  respects  denied;  and  it  is  further 

Ordebed,  that  the  temporary  injunction  contained  in  the 
said  order  to  show  cause  dated  January  ,19     ,  be,  and  the 

8ame  is  hereby  in  all  respects  vacated,  dissolved  and  annulled; 
and  it  is  further 

Obdebed,  that  the  defendant  have  ten  dollars  ($10)  costs 
of  this  motion  to  abide  the  event. 

FORM  No.  661. 
Xajiiactioiiv  after  cocteated  motioiiy  oa  notice,  or  order  to  show  caase. 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.^ 
[Title  of  action.'] 
[As  in  preceding  Form.'] 

Obdebed,  that  said  motion  be  and  the  same  is  hereby  granted, 
and  that  during  the  pendency  of  this  action  the  defendants 
[names]  and  each  of  them,  and  their  and  each  of  their  agents, 
attorneys,  and  servants  [and  officers  —  or,  deputies]  ^  be  and  they 
hereby  are  and  each  of  them  is  enjoined  and  prohibited  from 
[continuing  as  in  other  Forms]. 

[Authentication  as  in  Form  108,  p.  265  of  this  volume.] 
[If  a  court  order  take  certified  copies  for  service.] 
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FORM  Ho.  568. 

!.«•▼•  roMnred,  in  dcakl,  to  apply  again,  or  in  a  partial  iaJoaetioB  to  tnly 
for  mora  atiiasoBt  iajmictioiiv  oo  furtlier  ovideaoct 

This  order  is  without  prejudice  to  any  further  application  ilic 
plaintiff  may  be  advised  to  make  in  respect  to  [designaiing  tub- 
jeci]  after  fhaving  access  to  and  inspection  of  the  bools  and 
papers  of  said  ]. 

FOKX  No.  568. 
LooTO  to  dofoadaiit  to  movo  to  modify  or  diaiolTO.io 

Defendant  has  leave  to  move  to  vacate  or  modify  this  injunc- 
tion on  the  same  papers,  or  on  additional  papers  presented  on  his 
bdalfy  as  he  may  be  advised. 

FORM  9o.  664. 
Ordor  denying  motion  witlioiit  projndioo. 

[7*1  We  of  court  and  cause, '\ 

[Recitals  as  in  Form  550,  continuing  and  setting  forth  clearly 
the  preliminary  objection  which  has  resulted  in  the  denial  of  tt^* 
motion,  as;]  and  it  appearing  that  the  said  affidavits  of  M.  N. 
and  O.  P.  are  not  so  certified  as  to  entitle  them  to  be  considered! 
by  the  court,  it  is  on  motion  of  S.  R.,  attorney  for  the  defendant, 

Ordebed,  that  the  plaintiffs  motion  for  an  injunction  be  and 
the  same  is  hereby  denied  [with  $10  costs],  but  without  prejudice 
to  its  renewal  upon  the  same  or  other  papers. 

III.     STATEMENTS  OF   ACTS   ENJOINED,   TO   BE   INSERTED  IN 
FOREGOING   FORMS. 

1.    As  TO  Rial  Pbopebty. 

FORM  No.  666. 
Asaiaat  trospaat  to  real  property.!! 

From  taking,  or  attempting  to  take  or  ho]d  possession  of  the 
beach  lands  of  the  plaintiff  at  ,  county  of 

State  of  (and  which  are  hereinafter  more  particularly 

described),  or  any  portion  thereof;  and  from  doing,  or  causing  or 
permitting  to  be  done,  any  act  or  thins:  whereby  the  rights  of  the 
plaintiff  to  the  posseaaion  of  the  said  lands  may  in  any  manner 
be  impaired,     [^^^^^^^^'^''-l 

0  See  p.  160.  Bupra.  "  From  Mulry  v,  Norton,  100  N  Y. 

10  See  N.  Y.  Code  Cir.  Pro.,  §  627.      424. 
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FORM  No.  656. 
Agaisit  watte  or  alienatioii. 

From  pulling  down  or  otherwise  injuring  the  building  standing 
on  the  premises  hereinafter  described,  or  any  part  thereof,  or 
from  committing  any  waste,  spoil,  destruction  or  damages  upon 
the  said  premises,  and  from  executing  or  procuring  to  be  executed 
any  conveyance  of  the  said  premises,  to  any  person  or  persons 
other  than  to  the  plaintiff,  or  as  he  shall  direct 

The  said  premises  are  known  as  ,  and  are  bounded 

and  described  as  follows  [description]. 

FORM  No.  657. 
Against  waste  by  cutting  timber. 

From  cutting  down,  felling,  barking,  or  otherwise  wasting  or 
impairing  any  timber-trees,  or  underwood  standing  and  growing 
on  the  premises  hereinafter  described,  and  from  removing  any 
such  timber  or  wood,  and  from  committing  any  further  or  other 
waste,  spoil,  destruction  or  damages  in  or  upon  premises  below 
described,  to  wit  [description}. 

FORM  No.  558. 
Against  contractor  naing  lands  except  for  his  work. 

From  letting  or  attempting  to  let  the  lands  hereinafter  de- 
scribed and  from  giving  any  license  to  enter  upon  such  lands,  or 
to  erect  any  structures,  or  to  place  any  materials,  or  to  conduct 
any  business  thereon,  or  to  interfere  therewith,  and  from  himself 
erecting  any  structures  or  conducting  any  business  thereon,  or 
interfering  therewith  otherwise  than  in  fulfillment  of  his  contract 
with   plaintiff,"  bearing  date  the  day  of  ,    19     . 

But  nothing:  herein  contained  shall  prevent  his  use  of  the  stable 
upon  said  lands  in  connection  with  and  for  the  purpose  of  said 
contract,  or  the  removal  by  him  of  said  stable  from  said  lands 
upon  the  completion  of  his  said  contract,  or  sooner  if  he  so 
desires." 

FORM  No.  559. 

Against  working  a  mine.i* 

From  working  the  veins  or  seams  of  coal,  iron,  stone,  and  other 
minerals  lying  in,  upon,  or  under  the  [designate  lands'] ,  and  from 

12  Compare  note  60  to  par.  7,  p.  906.  i*  See  West  Point  Iron  Co.  t?.  Rey- 

18  See  also  Wheelock  v.  Noonan,  53      mert,  45  N.  Y.  70.3 ;  Norton  v.  Sny- 

N.  Y.  Super.  Ct.  286.  der,  2  Hun,  82;   Howe  i;.  Rochester 
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<ligging>  getting  and  carrying  away,  or  selling,  or  disposing  of 
the  coal,  cukn  and  iron,  stone,  and  other  minerals  produced 
therefrom. 

Fouf  No.  seo. 

Afaiast  tenant  of  a  mina. 

From  carrying  the  brick-clay,  or  bricks,  or  tiles  nuule  thereot 
off  the  land  [designating  U]  ;  from  working  away  sufficient  bar- 
ricrs  in  the  seam  in  the  parts  adjoining;  from  making  a  com- 
nmnication  into  adjoining  collieries,  and  from  draining  any  other 
mines,  or  permitting  the  same  to  be  drained,  by  means  of  the 
demised  colliery;  and  from  permitting  the  communication  com- 
plained of  to  continue  open,  and  from  permitting  any  water  to 
flow  through  the  same  into  the  demised  colliery;  and  from  raisiog, 
by  means  of  the  shafts  on  the  demised  premises,  any  coal  of  any 
other  proprietor;  and  from  carrying  the  same  over  like  d^nised 
premises. 

FORM  Ho.  561. 

Agaiast  taldng  possewion  of  lands  witliont  payBieBt.is 


From  entering  upon  any  part  of  the  lands  hereinafter  described, 
\mtil  the  said  defendants  ^all  have  paid  the  plaintiff 
<lollara ;  and  that  if  the  said  defendants  shall  not  pay  the  said  earn 
of  dollars,  being  the  residue  of  the  purchase-money  of  said 

lands,  by  the  said  day  of  ,  then,  and  in  such  case 

the  said  defendants  are  hereby  restrained  from  in  any  wise  pro- 
ceeding with  the  works  of  their  railroad,  in,  upon,  or  over  any 
part  of  the  said  lands. 

The  said  premises  are  known  as  ,  and  bounded  and 

described  as  follows  [description^. 

PORM  90.  668. 
Asainst  takins  rents  and  pioflts. 

From  collecting,  receiving,  or  intermeddling  with  the  rents  and 
profits  of  the  premises  known  as  ,  at  ,  and 

described  as  follows  [description'] . 

Iron  Mfg.  Co.,  66  Barb.  592;  Thomas  Mexborongh  v.  Bower,  7  Beav.   (29 

Iron  Co.  V.  AUentown  M.  Co.,  28  N.  J.  Eng.  Ch.)  127. 

Eq.  77.  "See  Fhlkcr  ©.  N.  Y.,  Went  Sfcore, 

16  This  form  is  rasUined  bj  Earl  of  etc.,  Rj.  Co.,  17  Abb.  N.  C.  279. 
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FOSM  No.  oea. 

Asiinst  tax  or  UMmnent  sale,  otciT 


From  granting  a  declaration  or  declarations  of  sale  of  the  real 
estate  of  said  plaintiffs  respectively  below  described,  or  of  any 
part  thereof,  or  doing  any  act  or  thing  to  enforce  the  payment  or 
L^oUection  of  those  portions  or  any  part  thereof,  of  an  assessment 
for  dollars  assessed  upon  the  said  real  estate  of  said 

plaintiffs  respectively,  on  or  about  the        day  of  ,  19     . 

FOSM  Ho.  664. 
Asainst  removing  fiztnres. 

From  removing  or  causing  to  be  removed  any  [bricks,  timber, 

building  materials,  copper  pans,  or  fixtures]  from  the  premises 

known  as  ,  at  ,  and  described  as  follows 

[description}. 

FORM  Ho.  665. 

Against  nnisance;  bnzning  bxiduis 

From  burning  or  manufacturing,  or  causing  to  be  burnt  or 
manufactured,  bricks  on  a  piece  of  land  or  premises  in  the 
defendant's  possession,  situate  in  the  town  of  ,  in  the 

county  of  [describe  the  premises  by  name  or  abuttals,  or 

otherwise;  for  instance,  by  abuttals,  thus:  abutting  on  the  east, 
south  and  west  on  the  lands  and  premises  of  the  plaintiff],  and 
^o  as  to  occasion  damage  or  annoyance  to  the  plaintiff  as  owner, 
r»r  to  his  tenants  respectively  as  occupiers,  of  a  dwelling-house  of 
rhe  plaintiff  [describe  the  plaintiff's  premisesly  situate  in 
aforesaid. 

FORM  No.  566. 

The  fame;  continnanco  of  slangliter-lioiiae.19 

From  occupying  a  building  erected  by  the  defendant  Y.  Z.  on 
the  north  side  of  street,  between  the  and 

avenues,  in  the  city  of  ,  as  a  slaughter-house,  and  from 

e^lau^htering  any  animals  in  such  building,  and  from  permitting 
the  building  to  be  used  as  a  slaughter-house. 

IT  See  Hurlburt  r.  Banks,   1  Abb.  668 ;  afTg,  2  Supm.  Ct  (T.AC.)  231; 

N.  C.  157,  62  How.  Pr.  190.  67  N.  Y.  Mulligan  if.  Elia«,  12  Abb.  Pr.  (N.  S.) 

.568;  Hassen  v.  City  of  Rochester,  66  259. 

X.    y.   616;    Soott  V.  Onderdonk,   14  i»See  Dubois  v.  Budlong,  15  Abb. 

N.  Y.  »;  Western  R.  R.  Co.  v,  Nolan.  Pr.  446,  10  Bosw.  700. 

4^  N.  Y.  513;  Rome,  Watertown,  etc..  As  to  livery  stable,  see  Flint  ». 

R.  R.  Co.  V.  Smith,  39  Hun,  332.  Russell,  6  DiU.  151,  8  Cent.  L.  J.,  68, 

18  See  Campbell  o.  Seaman,  63  N.  Y.  7  Rep.  265. 
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FOKX  Ho.  667. 
Agaiait  noify  bcQa. 

From  tolling  or  ringing  th«  chapel-bell  and  the  dmich-bells  in 
the  church  or  chapel  at  ,  or  any  of  such  faeils, 

and  from  permitting  the  said  bell  or  bella,  or  any  of  them,  to  be 
tolled  or  rung  bo  as  to  cause  or  occasion  any  nuisance,  disturb- 
ance or  annoyance  to  the  plaintiff  and  his  family  residing  in  bii 
dwelling  house  at  Idesignating  resideneel^ 

FORM  9o.  668. 

Asainst  obstnictiiif  lifhta. 

From  rebuilding,  or  completing,  or  improving  the  messuage  or 
dwelling-house  [designating  it]y  or  making  or  erecting  any  build- 
ing or  improvements  whatsoever,  in  such  a  manner  as  to  darken, 
injure,  or  obstruct  any  of  the  [ancient]  lights  or  windows  of  the 
plaintiff's  messuages  or  tenements,  or  either  of  them  {^designating 
them]^  until  the  further  order  of  the  court" 

FORM  90.  669. 
Against  remoTing  plaiatilPa  obatractioiia  to  dofimdanfs  Ilgkta. 

From  tearing  down,  bursting  through,  knocking,  prying  or  push- 
ing off,  breaking,  injuring  or  interfering  with  coverings  placed 
or  to  be  placed  over  or  upon  the  openings  in  the  wall  between  the 
premises  No.  street  and  No.  street,  in  the  citj 

of  ,  respectively  owned  by  the  defendant  and  the 

plaintiff. 

FORM  No.  570. 
Against  nndermining  plaintiff'a  land. 

From  excavating  or  removing  any  soil  or  other  material  from 
any  land  adjoining  the  plaintiff's  premises  [designating  themy 
which  shall  cause  the  plaintiff's  land,  by  reason  of  the  withdrawal 
of  its  lateral  support,  to  fall  away  or  subside.^ 

20  This  Form  is  from  Soltau  c.  De  See  note  50  on  p,  906,  supra. 
Held,  2  Sim.   (N.  8.)    (42  Eng.  Ch.)  22  This  form  is  sustained  by  Far- 
133.     See  Baltimore,  etc.,  R,  R.  Co.  ntnd  v,  Marshall,  19  Barb.  380.   See 
r.  Fifth  Bapt.  Church,  108  U.  S.  317  Dorritv  r.  Rapp,  4  Abb.  N.  C,  m 
(railroad  noises).  72  N.*Y.  307.     See,  also,  20  MoaJc'« 

21  This  form  is  from  Back  r.  8ta^,  Eng.  344.  The  defendant  should  not 
2  Ruaa.  (Eng.  Ch.)  121.  be  abaolutelj  enjoined  from  diggiog 
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FORM  No.  671. 
Asaiaft  obstntctins  atreaau,  etc 
From  discharging  or  dumping  into  the  river,  or  into 

any  of  its  forks  or  branches,  or  into  any  stream  or  tributary 
to  said  river,  or  any  of  its  forks  or  branches,  and  especially  into 
creek,  ravine,  any  of  the  tailings,  boulders, 

cobble  stones,  gravel,  sand,  clay,  debris  or  refuse  matter  from 
any  of  the  tracts  of  mineral  land  or  mines  described  in  the 
complaint;  and  also  from  causing  or  suffering  to  flow  into  said 
rivers,  creeks,  or  tributary  streams  aforesaid,  therefrom,  any  of 
the  tailings,  boulders,  cobble-stones,  gravel,  sand,  clay,  or  refuse 
matter  resulting  or  arising  from  mining  thereon.^ 

FORM  No.  572. 
Agaiaft  obstmctins  tow-path  or  navisatiOB. 

From  in  any  way  damaging  or  obstructing  the  towing  path,  or 
using  the  same  in  any  manner  which  interferes  with  its  free  use 
for  the  navigation  of  the  said  river.^* 

FORM  No.  573. 
Against  stopping  a  way. 

From  stopping  up,  obstructing  or  injuring,  or  from  continuing 
to  stop  up,  obstruct  or  injure  the  free  passage  of  [distinctly  desig- 
nating the  wayji. 

FORM  No.  574. 

Against  diverting  a  watercourse. 

From  diverting  the  water-course  and  water  therein,  on  the 
S.  E.  i  of  the  N.  W.  i  of  section  29,  township  77,  range  36,  in 
Cass  county,  Iowa,  from  its  natural  course,  running  in  a  south  and 

23  From  Re  North  Bloomfield  Gra-  in   the   text :     "  This   language   was 

vd  Mining  Co.,  27  Fed.  Rep.  795.    In  carefuUy  considered  when  the  terms 

this  case  the  prayer  of  the  biU  was  of  the  decree  were  settled,  and  I  do 

to  enjoin  **  from  discharging  or  dump-  not  think  it  broader  or  more  compre- 

ing  into  the             river,  or  any  of  its  hensive  than  either  the  prayer  or  the 

forks  or  tributary  streams,  or  into  allegations  in  the  body  of   the  bill 

creek,  any  of  the  tailings,  bould-  justified.     It  can  make  no  difference 

ers,  cobble-stones,  gravel,  sand,  clay,  whether  the  refuse  matter  is  thrown 

debris,  or  refuse  matter,  from  any  of  into  the  streams  by  what  is  strictly 

their  said  tracts  of  mineral  lands  or  called  hydraulic  mining  or  drift  min- 

mines;  and  also  from  causing  or  suf-  ing.    This  can  only  be  a  question  of 

fering  to  flow   into   said  creeks,  or  degree  in  the  injury  resulting." 

tributary  streams  aforesaid,  any  tall-  24  From     The     Lea     Conservancy 

inga,  boulders,  cobble-stones,  gravel,  Board  v.  Button,  45  Law  Times  Rep. 

sand,  clay,  or  refuse  matter  there-  (N.  S.)    (H.  of  L.)   385,  where  the 

from."  breadth  of  its  terms  is  discussed. 

Sawyer,  J.,  says  of  the  injunction 
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aoutheast  direction  across  said  land,  and  from  turning  the  water 
from  said  land  through  anj  artificial  channel^  or  otherwise,  on  to 
the  land  of  plaintiff,  and  from  interfering  with  plaintiff  in  Ids 
lawful  and  proper  efforts  to  return  said  water  to  the  natnnl 
channel  and  course  through  said  land  of  defendant  and  off  plain- 
tiff's land,  and  in  confining  said  water  to  the  original  ehannel 
on  and  over  defendant's  lands ;  and  defendant  is  hereby  enjoined 
from  obstructing  said  original  channel,  and  from  keeping  the  same 
obstructed,  and  from  so  plowing  or  ditching  his  land  as  to  eauae 
the  said  water  to  leave  the  said  original  dianikel  and  flow  on  to 
or  across  said  lands  of  plaintiff.^ 

FOKX  Ho.  576. 
Against  trsctioav  and  to  compel  removal  of  buildings. 

From  continuing  the  projected  buildings,  or  irMnmenHng  an? 
other  buildings  whatever,  on  the  garden  or  plot  of  ground  de- 
scribed as  follows  [descripiionl^  or  any  part  thereof;  and  also 
from  permitting  such  part  of  the  said  buildings  as  have  been 
already  erected  on  the  said  garden  or  plot  of  groimd  from  remain- 
ing thereon.**    • 

FORM  Ho.  576. 

Against  authorising  the  laying  of  a  railroad  in  a  dty  street 

That  an  injunction-order  may  be  issued  by  this  court,  directed 
to  tho  said  defendants,  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  ,  their  counselors,  attorneys,  solicitors  and 

asrents,  restraining  and  enjoining  them,  and  each  and  every  of 
them,  and  all  others  acting  in  aid  or  assistance  of  them,  from 
prantin^  or  in  any  way  or  manner  authorizing  J.  S.  and  othcR, 
the  persons  named  in  a  resolution,  a  copy  of  which  is  hereto  an- 
nexed, or  their  associates,  or  any  other  person  or  persons  \^honh 
soever,  the  risrht,  liberty,  or  privilege  of  laying  a  double  or  any 
track  for  a  railway  in  Broadway,  in  the  city  of  ,  between 

25  From    Benson    r.    Connors,    03  original    ehannel    and    cansini;  the 

Iowa,  670,   19  N.  W.  Rep.   812.     In  water  to  flow  therein  instead  of  flow- 

thi«i  case  it  was  held  that  this  lan«  inff  over  and  across  plainti^s  land.* 

punpe  established  the  fact  that  a  nat-  See  provision  for  injunction  ia  ti 

iiral  water-course  existed,  and  did  not  action     for     divertiniir     subterraueta 

refer  merely  to  surface  water.     The  waters  from  plaintiflTs  lands  tbrongk 

court  further  say:     "The  injunction  the   operation   of  pumping  statioitt. 

was  not  merely  neg&tive  and  prohibi-  Reisert  v.  City  of  New  York,  101  App. 

tory  in  its  character,  it  was  also  af-  Div.  93.  91  N.  Y.  Supp.  780. 

flrmntive  and  mandatory.    It  waa  the  26  This    form    is    from    Rankin*. 

dofondant's  duty  thereunder  to  cease  Huskisson,  4  Sim.  (»  En?.  Ch.)  11 

the  obstruction  of  the  original  chan-  See  as  to  encrDschmefit  on  a  hies* 

nel    of    the    water-course.      This   he  way.  Village  of  Oxford  v.  WilkwgWf. 

could  only  accomplish  by  opening  tha  181  N.  Y.  155, 
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the  South  Ferry  and  street,  or  any  railway  whatsoever  in 

said  Broadway,  or  of  breaking  or  removing  the  pavement,  or  in 
any  other  manner  to  obstruct  the  said  street  preparatory  to  or  for 
the  purpose  of  laying  or  establishing  any  railway  therein.^ 

FOBM  No.  677. 
AgaiBSt  lajriag  a  xailzoad  ia  a  dty  straet 

From  entering  into,  or  upon  street  for  the  purpose  of 

laying  or  establishing  a  railroad  thereon,  and  from  digging  up  or 
subverting  the  soil,  or  doing  any  other  act  in  said  street  tending 
to  incumber  it,  or  to  prevent  the  free  and  common  use  thereof,  as 
the  same  has  been  heretofore  enjoyed  [until  compensation  shall 
have  been  made  therefor,  pursuant  to  law.] 

FORM  No.  678. 
Acaiast  Iniildsiia  ia  violation  of  covenaat. 

From  erecting  on  the  piece  or  parcel  of  land  hereinafter  de- 
scribed the  double  tenement,  apartment  or  flat  house  now  in 
process  of  ?onstTuction  partly  thereon;  and  which  said  piece  or 
parcel  of  and  is  described  as  follows,  to  wit  Idescription].^ 

FORM  No.  679. 
Another  form. 

From  erecting  upon  [here  designate  the  land}  any  brewery,  or 
other  building,  except  one  private  house  or  ornamental  cottage,  to 
be  erected  on  [designating  what  parf].^ 

FORM  No.  680. 
Agaias t  change  in  nse  of  premiae8.8o 

From  using  or  occupying,  or  periQitting  to  be  used  or  occupied, 
the  two  buildings,  or  either  of  them,  fronting  on  avenue 

in  said  city,  and  situated  on  the  easterly  side  of  said  avenue  next 
north  of  street,  for  any  purpose  or  business  other  than 

2T  This  form  is  sustained  by  People  This  form   is   from  Maun  v.   Ste- 

r.  Sturtcvant,  9  N.  Y.  263.  phens,  15  Sim.  (38  Eng.  Ch.)  377,  In 

2S  See  note  21,  aupra.  which  case  the  words,  '*  which  shall 

See  Trustees  of  Columbia   College  be  ornamental,  rather  than  otherwise, 

r.  Lynch,  70  N.  Y.  441.    But  compare  to  the  surrounding  property/*  were 

a    further    decision    in    Trustees    of  struck  out  an  being  too  indefinite. 

Columbia  College  v.  Thachcr,  87  N.  Y.  30  In    McCiillough    r.    Broad    Ex- 

311.  41  Am.  Rep.  365,  10  Abb.  N.  C.  chanRo   Co.,    101    App.   Div.   566,   M 

235,  and  qualifying  70  N.  Y.  440.  N.  Y.  Supp.  633,  the  court  enjoined 

20  See  Phenix  Ins.   Co.  v.   Contin-  the  excessive  use  of  nn  easement,  re- 

ental  Ins.  Co.,  14  Ahh.  Pr.    (N.  8.)  suiting  from  change  in  character  and 

266.  87  N.  Y.  400;  Wright  v,  Erans,  use  of  premises. 
2  Abb.  Pr.   (N.  S.)   308. 
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as  dwelling  houses ;  except  that  defendant  is  permitted,  until  the 
detennination  of  this  action,  to  use  the  same  in  the  conditi(n  and 
arrangement,  extemallj,  as  they  were  during  the  season  of  19  , 
and  in  the  business  then  pursu^  therein. 

Also  from  erecting,  completing  or  maintaining  upon  said  de- 
fendant's two  buildings,  or  either  of  them,  any  structure  or  addi- 
tion which  shall  materially  change  the  exterior  condition  thereof, 
with  the  purpose  of  appropriating  the  same  or  any  part  thereof 
to  the  use  to  which  said  buildings  were  applied  during  the  mm 
of  19     . 

FORM  No.  681. 

Agaisst  eoatraetor  iateiferins  with  work  after  forfeiting  lui  oatzact 

From  retaining  possession  of,  or  entering  upon,  or  interfering 
with,  the  main  line  of  the  plaintiff's  railway  from  H.  to  C,  and 
the  branch  line  of  railway  from  the  main  line  to  the  inteDcei 
junction  with  the  M.  and  L.  Railway  at  T.,  and  the  work  con- 
nected with  the  main  and  branch  lines  respectively;  and  from 
proceeding  in  any  manner  to  construct,  complete,  or  repair  tie 
works,  by  the  contract  of  the  day  of  ,19,  agreeil  t) 

be  constructed,  completed,  or  repaired,  or  any  of  such  worb;  aD>i 
from  removing,  or  causing,  or  permitting  to  be  removed,  tbe 
materials  of  any  description  being  on  or  about  the  said  lines  of 
railway  and  works,  or  any  part  thereof  respectively,  or  any  of 
such  materials ;  and  from  in  any  manner  interfering  with  or  dii- 
turbing  the  possession  or  use  or  enjoyment  by  the  company,  their 
officers,  contractors,  agents,  servants,  or  workmen,  of  the  said  lices 
of  railway  and  works,  or  any  part  of  the  same  respectivelv;  and 
from  in  any  manner  obstructing  or  preventing  the  company,  tbcir 
officers,  contractors,  agents,  servants,  or  workmen,  from  conftmet- 
ing,  completing,  or  roj)airing  the  said  works  by  the  contract  agre?'] 
to  be  constnictod,  completed,  or  repaired,  or  any  of  such  works: 
and  from  in  any  manner  interfering  with  or  preventing  the  cok- 
pany,  their  officers,  contractors,  a<i:ents,  servants,  or  workmen,  ib 
the  use  or  employment  of  the  said  materials  in  constructing,  com- 
pleting, or  repairing  the  works,  or  any  of  them." 

FORM  No.  682. 
Against  underlettint. 

From  granting  or  making,  or  contracting  to  grant  or  make,  any 
leases,  underleases,  or  assignments  of  any  part  of  the  premises 

81  This    form    is   from   East   Lan-      cashire  R.   R,   Co.  c.  Hattenley.  ^ 

Hare  (32  Eog.  Ch.)  72. 
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[^designaiing  them'],  demised  by  A.  B.  to  C.  D.  by  a  lease  dated 
on,  etc.** 

FOKX  9o.  688. 

Against  carryins  on  Imsineis  forbidden  by  lotsejn 

Prom  carrying  on  the  auction  business,  or  selling  goods  at 
public  auction,  in  the  store  No.  street,  in  the  city  of 

;  and  from  conducting  therein  any  business  other  than 
the  regular  dry  goods  jobbing  business. 

FORM  Ho.  684. 
Against  preronting  leaaeo  of  theatre  from  using  it 

That  the  defendants  herein,  their  lessees,  servants,  agents,  at- 
torneys, and  each  of  them,  be  and  they  hereby  are  restrained  and 
enjoined  from  furnishing  to  any  person  or  persons,  firm  or  firms, 
corporation  or  corporations,  and  from  causing,  aiding  in,  con- 
senting to,  or  allowing  and  abetting,  at  or  within  the  building 
known  as  the  "  ,"  in  the  city  of  ,  the  exhibition 

of  any  interlude,  tragedy,  comedy,  opera,  ballet,  play  or  min- 
strelsy, other  than  that  given  by  the  plaintiffs  combination,  known 
as  The  Company,  during  the  week  commencing  , 

19  ,  and  that  they  be  also  enjoined  and  restrained  from  inter- 
fering in  any  manner  with  the  rights  of  the  plaintiff  and  his  said 
[name  of  troupe"]  to  take  possession  of  and  play  said  company  in 
said  during  said  week.^ 

2.    As  TO  Personal  Pbopebtt. 

FORM  9o.  685. 
▲gainst  transferring  negotiable  paper. 

Prom  indorsing,  assigning,  or  in  any  way  transferring  [here 
describe  the  paper  in  question,  for  instance,  thus:]  a  bill  of  ex- 
change drawn  by  M.  N.  upon  the  above-named  A.  B.  for 
dollars,  bearing  date  on  or  about  the  day  of  »  19     , 

and  payable  months  after  said  date,  and  accepted  by  said 

A.  B.  [or  thus,  the  2,286  first  mortgage  bonds  of  the  D.  &  N.  O. 
R.  R.  Company,  numbered  from  1  to  2,286,  inclusive,  or  25,400 
shares  of  the  capital  stock  of  the  said  D.  &  N.  O.  R.  R.  Company, 
or  any  part  thereof,  assigned  and  transferred  bv  the  defendant 

82  As  to  apartment  houses,  Bee  Bar-  X.  Y.   Supp.    1053;    Stand.   Fashion 

rington  Ap.  Asso.  v.  Watson,  38  Hun.  Co.  v.  Siegel-Cooper  Co.,   157  N.  Y. 

545.  60;  St.  Re^s  Paper  Co.  r.  S.  C.  Lum- 

88  Such  a  negative  covenant  will  be  ber  Co.,  173  N.  Y.  149. 

enforced.    See  Waldorf-Astoria  Segar  84  Granted  in  41  Hun,  542. 
Co.  r.  Salomon,  109  App.  Div.  65,  95 


942  Abbott's  pbacticb  and  fo&ms. 

die  D.  k  N.  0«  Rmilwaj  Construction  CSompany  to  the  dcfesdaBt 
the  M.  Trust  Company]. 

raSMHe.  686. 

AfiiaBt  txaaif tr  of  ttodc. 

From  transferring,  assigning,  hypothecating,  ineumberiog  or 
in  any  manner  disposing  of  or  interfering  with  the  Axr^ 

of  the  stock  of  the  Company  [mentioned  and  referred  to 

in  the  complaint  herein"^]  [except  to  the  plaintiff] ,  and  from 
making  any  tansfers  thereof  on  the  books  of  said  Compuiv 

or  otherwise  [except  to  the  plaintiff]  [and  the  said  company  are, 
in  like  manner,  restrained  from  permitting  sudi  sale^  twufer, 
except  as  aforesaid] ,  and  from  incumbering  the  same  —  and  bm 
paying  any  dividend  thereon  [except  to  the  plaintiff]  wiAost 
the  order  of  this  court 

FORM  Ho.  687. 

Agaiast  truif«iziBf  usatif 

From  selling,  assigning,  transferring,  pledging,  or  otherwise 

disposing  of  any  of  his  property  [except  what  is  by  law  exempt 

from  executionr],  or  from  in  any  manner  interfering  therewith^ 

[and  from  confessing  judgment,  or  giving  preference  to  m 

other  creditor,  over  this  plaintiff]  until  the  fnrtiier  order  of  tbe 

court 

FOKX  No.  588. 

Agtinst  anlgBiBgf  ctc^  pataiitSL 

Fram  making  any  transfers  or  assignments  of,  or  granting  m 
licenses,  rights  or  privileges  seeured  by  or  under  the  letters  patent 
mentioned  in  the  complaint,*^  and  known  as  the  pateats. 

or  granting  any  licenses  or  rights  of  any  kind  for  the  use  of  tbe 
invention  covered  by  said  patents,  or  making  any  contracts  therf- 
for  [in  the  name  of  the  Company,  or  as  directors  thereof] 

in  any  manner  whatsoever,  or  in  any  way  incum1>ering.or  inter- 
fering therewith,  until  the  further  order  q£  the  oonrt 

85  It  18  better  to  describe  it  tbaa  to  fraud  on  creditorB,  ibis  ezoqitioo  it 

refer  tbus  to  the  complaint    See  last  proper, 
form.  SS  An  offer  to  sell  goods  is  sot  a 

S6  See  Piatt  r.  Ellas,  101  Appu  DIf.  violation  of  an  injunction  sgiiast  the 

618,  91  N.  Y.  Supp.  1079,  where  the  sale  or  parting  with  the  control  of 

court  considers  the  sufficiency  of  the  them,  but  it  may  be  good  etnx  for 

evidence  to  sustain  such  an  injune-  appointing  a  receiver.  Tf  ler  p.  Poppd 

tion  order.  4  Edw.  430. 

37  If  the  ground  of  injunction  is         m  Tt  in  better  to  identify  them.  See 

Form  596. 
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FORM  Ho.  680. 
Againit  removinc  ckattela. 

From  removing  or  interfering  with  any  property  of  the  plaintiff 
or  the  firm  of  Y.  Z.  &  Co.,  contained  in  the  store  No. 
street,  in  the  city  of  ,  or  interfering  in  any  way  with  the 

plaintiff  or  his  said  firm  in  the  peaceable  enjoyment  and  possession 
thereof.** 

FOSM  Ho.  500. 

Against  recdvin^  moneys  from  the  riiexiff. 

Prom  receiving  or  collecting  from  the  said  sheriffs  of 
county,  Pennsylvania,  any  part  of  the  proceeds  in  their  hands  of 
a  sale  of  Idesignaiing  assets^  or  from  preventing  directly  or  in- 
directly the  said  proceeds  from  remaining  in  the  hands  of  said 
sheriffs  respectivdy  until  the  trial  and  determination  of  this 
action. 

But  nothing  herein  contained  shall  be  held  or  be*  taken  in  any 
manner  to  impair  or  affect  any  lien  which  the  defendants  may 
have  acquired  by  virtue  of  their  said  actions  or  proceedings  in 
Pennsylvania,  it  being  the  purpose  and  intent  of  this  order  that, 
until  the  trial  and  decision  of  this  action,  the  parties  should  re- 
main in  precisely  the  same  condition  in  respect  to  said  facts  that 
they  were  in  at  the  time  of  the  argument  of  this  motion.^^ 

3.    As  TO  PnoDUcnoN  of  Mdvd  ob  Abt. 

FORM  Ho.  501. 
Against  fnbUahing  book. 

From  printing,  publishing,  or  causing  or  being  in  any  way  con- 
cerned in  the  printing,  publishing,  or  selling,  or  exposing  to  sale, 
or  otherwise  disposing  of,  any  copies  of  [designate  book'\y  or  any 
other  book  purporting  to  be  or  resembling  the  book  so  printed, 
published,  and  sold  by  or  for  plaintiff  [other  than  and  except 
plaintiff's  own  selection,  printed  and  published  by  plaintiffs 
order,  and  for  plaintiff's  use  and  benefit]. 

FORM  Ho.  502. 
Asainat  initatins  plaintiff's  pabUcatioiis. 

[From  publishing,  issuing,  circulating,  selling,  or  exposing  for 
aale,  the  books  or  pamphlets  referred  to  in  the  complaint  in  this 
action  as  having  been  published,  issued,  sold  and  exposed  for  sale 

40  If  the  injunction  does  not  relate         ^  See  Warner  v.  JtJtnj,  96  K.  Y. 
to  all  the  property  on  the  premises,  it      248. 
i^    better   and   usually   necessary  to 
specify  what  is  covered. 
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by  the  defendants^^  and  thus  using  and  violating  the  trade-mark 
of  plaintiffs,  as  set  forth  in  said  complaint,  and  &om  publishing, 
issuing,  circulating^  selling  or  exposing  for  sale  any  imitation  or 
colorable  imitation  of  the  books  or  pamphlets  set  forth  in  said 
complaint,  and  thus  using  and  violating  the  trade-mark  of 
plaintiff's,  as  set  forth  in  said  complaint;  and  from  publish- 
ing, issuing,  circulating,  selling  or  exposing  for  sale,  any  imita- 
tion or  colorable  imitation  of  the  books  or  pamphlets  as  set 
forth  in  said  complaint;  and  thus  using  and  violating  said 
trade-mark,  as  in  said  complaint  alleged,  and^]  from  using 
the  name  of  "  National  System  of  Penmanship "  in  connec- 
tion with  any  books  or  pamphlets  published  or  sold  by  said 
defendants,  or  any  of  them,  resembling  the  "  Payson,  Dunton  k 
Scribner's  National  System  of  Penmanship,"  and  from  [issuing, 
circulating,  selling  or  exposing  for  sale,  any  books  or  pamphlets, 
and**]  using  any  trade-marks  so  contrived  or  expressed  as  V 
colorable  imitation  or  otherwise  to  represent  that  the  books  and 
pamphlets  published  and  sold  by  defendants,  or  either  of  them, 
are  the  same  as  those  published  and  sold  by  plaintiffs  called  th^ 
"  Payson,  Dunton  &  Scribner's  National  System  of  Penmanship/* 

FORM  No.  603. 
Against  salt  or  dispositioB,  but  not  i^ainst  ass,  of  plants,  ote^  for  pubfict- 

tiOB.M 

From  assigning,  transferring,  selling  or  disposing  of  the  plates, 
illustrations  and  material  used  for  and  in  the  publication  of  tbe 
books,  and  all  the  property,  assets,  books  and  accounts  of  the 
Publishing  Company,  and  from  removing  the  said  plates,  illustra- 
tions, material,  property,  assets,  books  and  accounts  from  the 
office  of  the  company  in  the  city  of  New  York  during  the  pend- 
ency of  this  action. 

rOKM  Ho.  604. 

Against  ropresentatioB  of  arania.tf 

From  further  representing  or  exhibiting  or  using  the  play  or 
drama  or  composition  entitled  "  Taken  from  Life,"  the  scene, 
incidents,  stage  business,  stage  appurtenances,  cast  of  characters, 
the  individualities  thereof,  dress,  deportment  of  the  dramatis 
personce  and  the  8tafl:e  settinap  of  the  plaintiff's  said  play  or 

42  Better  describe  them.  pare  Isaacs  v.  Dalj,   39  Super.  Ct 

43  The  clauses  in  bracketa  indicate       (J.  k  S.)  611. 

relief  which  can  only  be  sought  in  44See  Steama  9.  Sherman,  42  Hub. 

courts  of  the  linited  States.     Potter      859.  4  St.  Rep.  507. 
V,  MacPherson,  21  Hun,  559.     Com-  4S  Sustained  in  Colrille  v.  McDob- 

ough.  16  Wkljr.  Dig.  189. 
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drama^  and  from  representing,  exhibiting,  or  performing,  or 
causing  to  be  represented,  exhibited  or  performed,  any  plaj  or 
drama  under  the  title  of  the  plaintiff's  play  or  drama  hereinbefore 
mentioned,  or  any  simulation  thereof;  and  from  performing,  ex- 
hibiting or  representing,  or  causing  to  be  represented,  exhibited 
or  performed  any  play  or  drama  or  the  scenes,  incidents,  stage 
appurtenances,  cast  of  characters,  the  individualities  thereof,  or 
the  dress  or  deportment  of  the  dramatis  personce,  similar  to  the 
))Iaintiff'8  said  play  or  drama,  or  the  scenes,  incidents,  stage  busi- 
ness, stage  appurtenances,  cast  of  characters,  the  individualities 
thereof,  or  the  dress  or  deportment  of  the  dramatis  persona'  of 
the  plaintiff's  play  or  drama  composition  and  origination. 

FOSM  No.  595. 
Asaintt  pabliddng  private  letter.^ 

From  printing,  publishing,  circulating,  or  in  any  manner, 
either  by  writing  or  otherwise,  making  public  a  letter  written  by 
M.  N.  on  or  about  the  day  of  ,  19     ,  and  for- 

warded to  O.  P.  at  ,  or  any  part  thereof. 

FORM  No.  596. 
Aaainat  utnixina  patents. 

From  manufacturing,  doing  business  under,  using,  making  any 
contract  for  or  in  relation  to  the  employment  of  licensing,  leasing, 
selling  rights  under,  receiving,  selling,  assigning  or  transferring 
or  otherwise  disposing  of  the  patents  set  forth  in  said  affidavit, 
viz.:     Patents  numbers  to  ,  both  inclusive,  or  any  of 

them,  and  the  rights  accruing  thereunder  to  some  or  any  other 
person  or  persons  or  body  corporate  other  than  plaintiff,  and  from 
taking  any  proceedings  thereunder,  in  any  way  or  ways  whatso- 
ever [and  from  putting  up,  or  in  use,  the  implements,  machines, 
contrivances,  inventions,  appliances  or  any  of  them,  or  the  parts 
of  them,  or  any  of  them,  pertaining  to  said  patents  and  systems  in 
any  way  whatsoever.]*^ 

46  See  Woolsej  v,  Judd,  4  Duer,  370,  out  on  appeal,  and  the  decision 
1 1  How.  Pr.  49.  in  this  respect  affirmed  on  the  ground 

47  In  Continental  Store  Service  Co.  that  it  exceeded  the  jurisdiction  of  4 
r.  Hark,  100  N.  Y.  365,  the  clause  State  court. 

here  indicated  in  brackets  was  struck 

60 
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FOKM  No.  S97. 
Af aiast  nrami&s  Imnaen  after  haTiac  lold 

From  engaging  in  the  business  of  directly  or  indirectly*^ 

within  the  limits  of  the  city  of  ,  [or  practicing  a?  an  at- 

torney or  solicitor  in  any  part  of  ,  either  in  his  o\\ti  liame 

or  in  the  name  of  any  other  person ;  and  from  endeavoring  to  in- 
duce any  persons  who  were  the  clients  of  B.  k  C.  to  cease  or 
abstain  from  employing  A.  &  B.  as  their  attorneys  or  solicitors. 

FORM  No.  508. 
▲caiaat  diadotnre  of  lecrett  by  derk. 

From  taking  or  retaining  any  copies  of,  or  extracts  from,  any 
of  the  books,  papers,  documents,  or  extracts  of  the  above-named 
A.  B.  &  Co.,  or  either  of  them,  in  the  possession,  custody*  or 
power  of  the  defendant;  and  from  communicating  the  said  par- 
ticulars, or  the  contents  thereof,  or  any  of  the  information  therein 
contained,  to  any  person  or  persons  whatever;  and  from  com- 
municating any  of  the  information  possessed  or  acquired  by  hi'n 
relating  to  the  said  copartnership,  or  the  affairs  or  secrets  th«»rrH'f, 
or  the  clients  thereof,  by  moans  of  his  having  been  employed  a? 
accountant  or  clerk  by  said  A.  B.  &  Co.,  and  having  access  to  i.aid 
books,  papers  and  documents. 

rOKM  No.  600. 
▲gaiaat  «m  of  a  tecret  in  trado  by  one  who  acqidnd  it  in  Tiolatioa  •! 

contract 

From  selling,  or  causing  or  procuring  to  be  sold,  under  the  title 
and  designation  of  **  Universal  Medicine,"  or  " 

48  See  a  stipulation  of  this  charac-  Ings  with  the  defendant,   or  not  to 

ter  in  a  biU  of  aale,  which  the  court  deal  with  the  plain tifT. 

held  was  not  per^^onal  and  could  be  He  said :      **  I   enlarge    the  vordi^ 

enforced  by  the  assignees.     Am.  Ice  which  were  used  by  the  late  Slaster 

('o.  r.  Me<'ke1.  109  App.  Div.  03,  95  of  the  Rolls  in  lAbduchere  r.  Dav- 

N,  Y.  Supp.  1060.  son,   13   L.  R.  Eq.  322;   from  "ca^ 

In    Mosrford   r.    Courtenay    (Chan.  tomer,"  to  ** customer  and  oorrespoin^ 

Div..  1881),  29  Wkly.  Rep.  864.    Fry,  ent,"  because  it  appears  that  a  con 

.1..  granted  an  injunction  restraining  aiderable  part  of  the   value  of  IMi 

the  dofendant  from  the  issue  of  the  trade  depends,  not  upon  pen»on.4  ^h*- 

rirculiirs  soliciting  trade  of  customers  are   distinctly   customers,    biit   up  a 

of  his  firm  when  its  term  was  about  agencies    and    correspondence;    and. 

to  expire,  and  nNo  restraining  him,  therefore,  as  this  same  principle  ap- 

his    partner,    servantn    and    agents,  plies  to  both,  I  think  it  only  just  to 

from  applving  to  any  person  who  was  extend  it." 

a   riistomor  or   correspondt  nt  of  the  49  The  loaning  of  money  to  a  com- 

late  firm  prior  to  ihe  30th  of  June.  petitor    in    bu^^iness    may    not  be   .i 

privately  by  letter,  personally,  or  by  breach   of  such   an   agreement.    S^  - 

traveler*,  asking  such   person' or  cor-  5?alonan  r.  Siegelman,  102  App.  Dii^. 

re-T'omlout  to  continue  to  have  deal-  406,  92  N.  Y.  Supp,  844. 
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V^etable  Universal  Medicine,"  any  medicine  made  or  manu- 
factured by  the  defendant,  or  by  or  under  his  order  or  direction ; 
and  from  making  or  compounding  any  medicines  according  to  the 
secret  in  the  complaint  mentioned,  etc. ;  and  from  in  any  manner 
using  the  secret  of  compounding  the  said  medicines,  or  any  part 

thereof." 

FORM  No.  600. 

Against  infrinsiiig  patent 

From  making,  using  or  selling  and  also  from  procuring  to  be 
made,  used  or  sold  any  in  accordance  with,  in  whole  oi  in 

part,  the  invention  described  and  claimed  in  the  letters  patent  of 
the  United  States  issued  on  the  day  of  ,  19     ,  to 

the  complainant  herein,  R.  P.,  for  a  certain  "  Improvement  in 
" — said   letters   patent  being  distinguished   as  number 
,  a  copy  of  which  said  description  and  claim  is  hereunto 
annexed,   together  with   a  copy   of   the   drawings   appertaining 
thereto,  all  of  the  same  being  made  a  part  of  this  order. 

FORM  No.  601. 
Against  infringement  of  trade-mark. 

That  the  defendant  R.  C,  his  clerks,  servants,  agents  and  con- 
pignees  be  and  thoy  are  hereby  restrained  and  prohibited,  until 
the  further  order  of  the  court,  from  selling  or  offering  for  sale  or 
otherwise  disposing  of  or  advertising  any  needles  covered  by  or 
bearing  upon  them  or  the  packages  in  which  the  same  are  put  np, 
the  following  labels: 

[Specimens  of  defendant's  infringing  labels  pasted  in  here.'] 
And  the  said  R.  C,  his  clerks,  servants,  agents  and  consignees, 
are  hereby  restrained  and  prohibited  until  the  further  order  of  the 
court,  from  selling  needles  bearing  labels  which  shall  imitate  or 
resemble  the  following  labels: 

[Specimens  of  the  plaintiff's  labels  pasted  in  here,'] 

And  the  said  R.  C,  his  clerks,  servants,  agents  and  consignees, 
are  hereby  restrained  and  prohibited,  until  the  further  order  of 
the  court,  from  selling  or  otherwise  disposinu:  of  needles  enclosed 
in  packages,  bearing  red  labels  or  any  other  labels  upon  which  the 
words  "  English "  or  "  English  Needles "  are  so  printed  or 
stamped  as  to  form  or  be  a  colorable  imitation  of  the  names  and 
words  J.  English  &  Co.,  or  John  English  &  Co.,  printed  or  stamped 
upon  the  labels  of  the  plaintiffs. 

BO  This   form   is   from   Morison   r.      also,  Tabor  r.  Hoffman,  41  Hun,  5^ 
Moat,  0  Hare  (41  Eng.  Cb.)  241.    See      and  cases  cited. 
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FORM  Ho.  602. 
ABOthttr  f oiBLPi 

From  selling  or  exposing  for  sale,  or  procuring  to  be  sold,  any 
composition  or  blacking  described  as,  or  purporting  to  be,  black- 
ing manufactured  by  Day  &  Martin,  in  bottles,  having  affixed 
thereto  such  labels  as  are  mentioned  in  the  complaint,^  or  anv 
otlier  labels,  so  contrived  or  expressed  as,  by  colorable  imitatiitn 
or  otherwise,  to  represent  the  composition  or  blacking  sold  by  th^ 
said  defendant  to  be  manufactured  and  sold  by  the  plaintiff;  an<l 
from  using  trade-cards,  so  contrived  or  expressed  as  to  represent 
that  any  composition  or  blacking  sold,  or  proposed  to  be  sold  by 
the  defendant,  is  the  same  as  that  manufactured  or  sold  by  the 

plaintiff. 

FORM  Ho.  603. 

Aaother  f  onn^ 

From  preparing,  putting  up,  selling  or  offering  to  sell  or  dis- 
pose of  any  article  of  polishing  powder  or  similar  article  under, 
by  or  with  the  name  or  designation  of  Silicon,  or  any  name  or 
designation  of  which  said  word  Silicon  is  a  part ;  or  from  in  any 
manner  affixing,  applying  or  using  said  word  Silicon  to,  on  or 
with  any  article  of  polishing  powder  or  similar  article,  as  a  whol- 
or  any  part  of  the  name  or  designation  thereof;  or  from  in  any 
manner  using  on  or  with  any  article  of  polishing  powder  or  sim- 
ilar article,  any  label,  wrapper,  box  or  package,  having  there^m 
said  word  Silicon,  or  any  colorable  imitation  thereof,  as  the  whole 
or  any  part  of  the  name  or  designation  of  such  polishing  powd»^r 
or  other  article;  or  from  in  any  manner  representing  by  anv 
name,  label,  wrapper,  circular  or  otherwise,  that  the  defendant*'' 
article  of  polishing  powder  or  any  other  article  (not  the  plaintiff"* 
article)  to  be  the  plaintiff's  article  or  the  same  as  the  plaintiff-: 
article ;  or  from  in  any  manner  using  in  the  manufacture,  sale  or 
disposition  of  any  article  of  polishing  powder  or  similar  articV 
anv  name  or  label,  in  imitation  of  the  plaintiff's  said  name  and 
label ;  or  any  label  like  or  similar  to  the  labels  of  the  defendants 
above  described  in  the  complaint  herein. 

FOKM  No.  604. 
Anotliar  fotiiL 

From  stamping,  marking,  printing,  affixing,  applying,  or  in  any 
manner  using,  on,  for  or  with,  any  plaster  or  similar  article,  or 

M  Sustained   by   Croft   v.   Day,   7  83  Prom  Electro-Siliooa  Co.  r.  Hti- 

Bo:iv.  84.  *  ard,  29  Hun,  3d9. 

52  See  note  50,  p.  906,  and  the  pre* 
ceding  Form. 
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any  box,  package,  label,  trade-circular  or  advertisement  used 
tliereon,  therewith,  or  therefor,  the  words  "Allcock's,''  "  India 
Rubber,"  or  "  Porous,"  or  either  of  said  words,  or  any  colorable 
imitation  thereof;  as  the  name  or  designation,  or  any  part  of  the 
name  or  designation  of  any  such  plaster  or  similar  article,  and 
from  shipping,  supplying,  or  disposing  of,  or  advertising,  or  oifer: 
ing  to  sell  or  dispose  of  any  article  of  plaster  or  similar  article  (not 
tbe  plaintiflPs  article),  under,  by,  or  with  any  name  or  designation 
of  which  either  of  said  words  "Allcock's,"  "  India  Rubber,"  or 
^*  Porous,"  is  the  whole  or  part,  and  from  using  on,  with  or  for, 
any  article  of  plaster  or  similar  article,  any  label,  wrapper*  or 
box,  with  any  circle,  device,  like  or  similar  to  that  now  used  on 
the  defendant's  plaster,  and  described  in  the  complaint  herein,  or 
any  statement  or  representation  like  the  following,  viz. : 
"  Made  after 

"Allcock's  Patent, 
"No.  3985, 

"March  26,  1845," 
Or  any  circular  like  "  Exhibit  F,"  annexed  to  said  complaint,  or 
any  name,  label,  wrapper  or  boxes  like  or  similar  to  those  of  the 
plaintiff,  or  in  any  manner  representins;  or  holding  out  to  the 
public  that  defendant's  plasters,  or  any  plasters,  not  the  plaintiflTs 
|>laster,  are  the  plaintiffs  plasters. 

FORM  No.  605. 
Asaintt  infringement  of  name  and  taking  letters  from  po8t-office.M 

From  interfering  in  any  way  with  the  business  carried  on  by  the 
plaintiff  at  No.  street,  in  the  city  of  ,  or  with 

plaintiffs  customers,  and  from  circulating  or  distributing  to  the 
public  or  otherwise,  the  circular  annexed  to  the  complaint  or  any 
other  circular,  to  the  effect  that  The  Otto  Stietz  New  York  Glass 
Letter  Company  has  removed  its  place  of  business  from 
street  in  said  city  to  street,  or  elsewhere,  or  to  any  sim- 

ilar effect,  and  from  publishins;  the  advertisement  annexed  to  and 
described  in  the  complaint  herein,  or  any  other  advertisement,  to 
the  effect  that  the  defendants  have  bought  out  or  become  entitled 
to  the  business  or  the  enjoyment  of  the  name  of  The  Otto  Stietz 
New  York  Glass  Letter  Company,  or  that  the  defendants  have 
succeeded  to  the  rights  of  said  company  in  any  way  or  manner, 
and  from  publishinc^  any  other  advertisement  calculated  to  injure 

MFor  another  form  on  the  latter  App.  Div.  286,  90  N.  Y.  Supp.  964; 

point,  we  Form  No.  541,  and  ZeUin-  Pettea  v.  Am.  Watchman's  Clock  Co., 

koflr  r.  Collins,  23  Hun,  166.  See,  also,  89  App.  Div.  345,  86  N.  Y.  Supp.  900. 
Steinfeld  V,  Nat.  Shirt  Waist  Co.,  99 
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the  plaintiff  in  its  business  aforesaid,  and  from  using  plaintiff's 
name  or  trade-marks  or  patents,  and  from  holding  themselves  out 
in  any  way  to  the  public  as  entitled  to  make  use  of  plaintiS'^ 
name,  trade-marks,,  patents  or  business,  or  as  being  proprietors 
thereof  or  successors  thereto,  and  from  diverting  in  any  way  or 
receiving  or  taking  out  the  post-office  or  meddling  with  letters  or 
other  mail  matter  addressed  to  The  Otto  Stietz  New  York  GUss 
Letter  Company,  or  in  any  other  way  intermeddling  with  plain- 
tiff's business,  name,  trade-marks,  patents  or  property." 

Ordered  further,  that  a  copy  of  this  order  be  served  upon  the 
postmaster  of  the  city  of  ,  as  evidence  that  the  plaintiff 

heroin,  doing  business  at  No.  street,  in  the  city  of  , 

IS  entitled  to  receive  and  to  have  delivered  to  it,  all  letters  and 
mail  matter  addressed  to  The  Otto  Stietz  New  York  Glass  letter 
Company,  until  the  further  order  of  the  court  herein. 

FORM  No.  606. 
Againt  inf riagemant  of  aign,  etc.66 

From  displaying  upon  their  signs,  or  in  any  way  whatever,  the 
words  "  Established  1780,"  and  from  using  the  same  or  the  tr^de 
term  "  1780 "  upon  any  letter  or  bill  heads,  circulars,  trade- 
marks or  labels,  and  from  making  any  use  of  the  same  in  their 
bnsinoss,  and  from  representing  in  any  way,  by  any  combination 
of  words,  letters,  or  figures,  that  the  firm  of  the  defendants, 
whether  under  the  name  and  style  of  C.  &  M.,  or  C,  M.  &  Co., 
was  founded  in  the  year  1780,  and  from  representing  to  the 
public  by  oral  statement,  or  in  writing,  or  by  signs,  or  in  printed 
papers,  or  otherwise,  that  such  firm  or  firms  was  or  were  estab- 
jifsliod  in  1780,  and  from  any  act  calculated  to  make  the  public 
boliovo  that  the  defendants  are  the  successors  to  the  business  or 
the  firm  founded  by  C.  F.*  in  the  year  1780. 

FOKM  Ho.  607. 
Another  fonn. 

From  running,  or  in  any  manner  using  or  causing  to  be  used, 
for  the  conveyance  of  passengers,  any  omnibus,  having  painted, 
stamped,  printed,  or  written  thereon  the  words  or  names,  "  Lon- 
don Conveyance,"  or  "  Orisrinal  Conveyance  for  Company,"  or 

Kin  an  unreported  case  the  eourt  a«  relates  to  the  defendant's  firirate 

ordprrd  that  the  mail  matter  might  business  to  be  delivered  to  defendant 

be  delivered  to  the  clerk  of  the  court  M  From  Hazard  r.  Caswell,  wber« 

to  be  opened  by  him,  and  such  as  ro-  this  form  was  settled  bj  Wesibrook. 

lates  to  the  business  of  the  late  firm  J.,  though  the  judgment  waa  revc 

to  be  delivered  to  plaintiff,  and  such  on  the  merits  in  93  N.  Y.  256. 
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any  other  names,  words,  or  devices  painted,  stamped,  printed,  or 
written  thereon,  in  such  manner  as  to  form  or  to  be  a  colorable 
imitation  of  the  names,  words,  and  devices  painted,  stamped, 
printed,  or  written  on  the  omnibuses  of  the  plaintiffs.'^ 

4.      PaBTIBS    in    PeCUUAB   RELATIOliS. 

FORM  No.  608. 
In  creditor's  actio]is.B8 

From  selling,  assigning,  or  transferring,  receiving,  collecting, 
discharging,  or  incumbering,  or  in  any  manner  disposing  of  or 
interfering  with  any  property,  real  or  personal  (not  exempt  by  law 
from  execution),  things  in  action,  or  other  equitable  property  or 
interests,  of  any  kind  whatever,  held  or  controlled  by  him,*^*  or  by 
any  other  person  held  in  trust  for  him  or  for  his  use  and  benefit, 
or  in  which  he  has  any  interest  whatever.  [And  where  the  com- 
plaint  seeks  to  reach  the  surplus  proceeds  of  a  trust  beyond  what 
is  necessary  for  the  debtor's  support,  except  where  such  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from, 
some  person  other  than  the  said  defendant,  add:  And  said  de- 
fendant and  his  agents  are  further  enjoined  from  receiving  or 
using,  or  suffering-  to  be  applied  to  his  use,  any  more  of  [here 
designate  fund  or  income'] ,  than  the  [annual  sum  or  rate  of 
dollars.^] 

And  said  defendant  and  his  agents  are  further  enjoined  from 
making  any  assignment  of  his  property,  and  from  confessing  any 
judgment  for  the  purpose  of  giving  preference  to  any  other  credi- 
tor over  the  plaintiff,  or  from  doing  any  other  act  or  thing  to 

67  Sustained  bj  Knott  v,  Morgan,  2  Plets,  11  id.  480   (aee  a  further  in- 
Keen   (15  £ng.  Ch.)  213.     See,  also,  junction  in  next  form  but  one). 
N.   Y.  Cab.   Co.  v»  Mooney,   15  Abb.  So,  too,  merely  carrying  into  effect, 
N.  C.  152.  by  procuring  novation,  a  previous  aa- 
6S  See  on  tbia  subject  note  in   10  signment  of  a  right  of  action,  is  not  a 
Abb.  N.  C.  20.  breach  of  the  injunction  in  a  credit- 
ing Under  the  ordinary  injunction  In  or's  suit.  Richardson  v.  Rust,  9  Paige, 
a  creditor's  suit,  it  is  a  contempt  to  243.  To   similar  effect  is   Ireland  r. 
collect  money  earned  before  service  of  Smith,  3  How.  Pr.  244. 
the  injunction  and  apply  it  to  debts  60  The  injunction  should  go  without 
contracted  for  family  supplies.    Tag-  the  qualification   as  to   trust  funds 
gard  V.  Talcott,  2  Edw.  629.  created  by  or  proceeding  from  others. 
But  it  seems  that  the  debtor  would  mentioned  in  2  R.  S.  174,  $  38  (now 
not  be  prevented  by  it  from  proceed-  N.  Y.  Code  Civ.  Pro.,  8  1871,  etc.) ; 
ing  to  judgment,  in  a  suit  commenced  or  it  should  contain  a  provision  speci- 
before    the    injunction.      Parker    v.  fying  the  portion  of  the  trust  fund 
Wakenum,  10  Paige,  485.    Nor  is  his  which  the  judgment-debtor  may  us* 
act,  in  suing  for  a  treapaaa,  of  itself  a  for  his  support.     Kider  r.  Mason,  * 
breach  of  ibm  injunotfon.    Hudson  v.  Sandf.  Ch.  351.    See  the  statutes  con- 
trasted in  16  Abb.  N.  0.  34. 
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enable  other  creditors  or  persons  to  obtain  any  portion  of  bis  stid 
property.** 

FORM  Ho.  eOO.. 

Against  carryiss  out  roid  issigmneBta. 

That  the  defendant  S.  T.  be  restrained  from  paying  out  an? 

money  collected  by  him  as  assignee  of  said  A.  D.  F.  to  the  j>arties 

named  in  the  assignment  to  him,  as  preferred  or  general  creditori, 

and  that  said  A.  D.  F.  be  restrained  from  executing  any  new 

assignment  or  making  any  disposition  of  the  property  of  [the 

tirm  of  F.  &  £.,  of  ],  or  interfering  with  the  same  in  anj 

way  whatever. 

FORM  Ho.  610. 

Against  paying  or  xoceiTing  prooeods. 

And  it  is  further  ordered,  that  the  defendant  The  Mutual  Life 
Insurance  Company  of  New  York,  be  and  it  is  hereby  enjoined 
and  restrained  from  paying  or  delivering  to  the  defendant  Y.  Z., 
or  to  any  person  or  persons  whomsoever,-  except  by  order  of  this 
coxuU  any  money,  property  or  interest  of  any  kind  or  nature 
whatsoever  that  may  be  due  and  owing  to  said  defendant  Y.  Z.  by 
said  defendant  The  Mutual  Life  Insurance  Company  of  Xew 
York,  or  that  may  arise  out  of,  or  accrue  by  reason  of  the  action 
now  pending  in  the  court  of  ,  brought  by  the  defendant 

Y.  Z.  against  The  Mutual  Life  Insurance  Company  of  Xew  York, 
to  recover  on  a  certain  policy  of  life  insurance  [and  which  is  more 
fully  set  out  and  described  in  the  complaint  herein**],  until  the 
further  order  of  this  court 

FOKM  Ko.  611. 
Agaiaat  hnaband'a  interference  with  wife'a  piopeity. 

From  in  any  manner  interfering  with  any  and  all  the  property 
of  the  plaintiff  of  each  and  every  name,  nature  and  kind,  an«l 
from  collecting  or  receiving  or  attempting  to  collect  or  receive,  and 
from  askincr.  suing  and  demanding  from  any  and  all  person  and 
persons  and  bodies  corporate  and  politic,  any  and  all  sum  or  sums 
of  money,  rents,  issues,  income,  profits,  stocks,  bonds,  share?, 
debt^,  duos,  demands,  bills,  notes,  or  other  evidences  of  indebted- 
noss  boloniring  to  the  plaintiff,  and  from  in  any  manner  mole?tin<!. 
hindering  or  interfering  with  the  plaintiff's  possession  and  con- 

«i  As  to  the  nooessity  of  a  upecia!  See.   niflo.   ft9  to   its   effect.  OTsl- 
rlnu'^e  restrninine  eonfesRion  of  iiidg-  laphan  r.  Fraser,  37  Hun.  483. 
ment.     etc.,     oompftre     McCredie     r.  ©It   is   better   to   specifically   de- 
Senior.  4  Pniee.  378;  Roar  f.  Chiflfl-  scribe  it  in  the  injunction  order. 
man.  3  Snndf.   67«:    Fenner  v,  San- 
born, 37  Barb.  610. 
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rol  and  receipt  and  care,  custody  and  management  of  any  of  the 
ibove  or  any  goods,  wares,  chattels  and  merchandise  and  prop- 
irty  of  what  nature  and  kind  soever  now  due,  owing  or  belonging 
o  her,  or  in  which  she  has  any  legal  or  equitable  right  or  interest, 
>r  hereafter  so  to  be  or  become,  and  from  squandering,  expending 
>r  disposing  of  any  and  all  moneys,  stocks,  bonds,  shares,  or  other 
/alues  or  valuables  now  in  his  hands  and  belonging  to  the  separate 
[*state  of  the  plaintiff  at  or  at  any  time  since  her  marriage,  or 
[purchased  by  him  with  moneys  derived  from  the  separate  estate 
:>f  the  plaintiff  at  any  time  since  her  marriage,  or  the  rents,  in- 
crease, issues  or  profits  thereof,  and. from  disposing  of  or  destroy- 
ing any  and  all  deeds,  documents  and  other  instruments  in  writ- 
ing belonging,  to  the  plaintiff,  or  relating  to  her  separate  estate.® 

FORM  No.  612. 
Asainat  entering  confesdoa  of  judgmentM 

From  entering  up  judgment  on  a  statement  of  confession  [or, 
a  warrant  of  attorney] ,  executed  by  the  plaintiff  A.  B.  to  the  de- 
fendant Y.  Z.  [or  otherwise  naming  the  parties^,  and  dated  on 
or  about  the  day  of  ,  19     ,  and  from  commencing 

any  proceedings  thereon. 

FORM  No.  613. 
Against  disposing  of  partnership  assets. 

From  selling,  assigning,  transferring,  receiving,  collecting,  dis- 
charging or  encumbering,  or  in  any  manner  disposing  of  or  inter- 
fering with  any.of  the  property,  either  real  and  personal,  or  things 
in  action,  or  interests  or  rights  of  any  kind,  of  or  belonging  to  the 
firm  of  R,  S.  &  Co.,  a  copartnership  existing  between  the  parties 
to  this  action  [or  to  any  partnership  in  which  both  the  said  parties 
over  had  or  now  have  any  interest],  whether  standing  in  the  name 
of  such  copartnership  or  individuals  belonginsr  to  the  same,  and 
from  doing  or  suffering  to  be  done  any  act  or  thinc^  to  enable  any 
person  to  obtain  the  said  property  or  any  portion  thereof. 

But  nothing  herein  contained  shall  prevent  the  payment  of 
debts  of  the  firm  on  contract  which  were  already  accrued  and  pay- 
able before  the  day  of  ,  19     . 

63  Sustained   in   Seabra  v,   Seabra,  4  Barb.  295.     Compare  Noe  i*.  Nop. 

X.  Y.  Daily  Reg.,  April  11,  1883   (in  13  Hnn,  436.     See,  also,  Forms  647 

wife's  action  against  husband  for  an  and  045. 

accounting) ;  8.  P.,  Holmes  v.  Holmes,  w  See,  also,  Form  608. 
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FOSM  Ho.  614. 
Another  fom;  what  ditaolntioB  is  not  ■ovsl^t. 

From  applying  any  of  the  moneys  and  effects  of  the  copartner 
ship  now  existing  between  plaintiff  and  defendant,  otherwiae  dian 
in  its  ordinary  business,  and  from  obstructing  or  interfering  vith 
the  plaintiff  in  the  exercise  and  enjoyment  of  kis  rights  under 
the  partnership  articles. 

FOSM  No.  615. 
Againtt  intoif erence  with  fund  to  bo  reacbod. 

From  making  any  further  sales  of  the  Ide^yryiie  property]^ 
or  from  transferring  or  disposing  of  in  any  way,  any  of  the  pro- 
ceeds tliereof,  or  from  withdrawing  from  the  banks  or  deposit 
companies  hereinafter  named,  any  of  the  moneys  deposited  in 
them  respectively,  by  or  in  the  name  of  any  of  the  said  defendants 
or  from  withdrawing  from  said  banks  or  safe  deposit  companies, 
any  of  the  bonds,  mort^rages,  or  other  evidences  of  debt  now  de- 
posited by  any  of  said  defendants  in  said  banks  or  deposit  com- 
panies. 

And  the  [naming  banks,  etc.^  are  hereby  respectively  enjoined 
and  restrained  from  paying  out  any  of  the  moneys  deposited  with 
them  respectively  in  the  names  of  any  of  the  defendants  in  thL> 
notion,  to  wit  [naming  <Acm],  or  delivering  up  to  any  of  said  de- 
fondants,  or  to  any  person,  any  of  said  bonds  or  mortga^,  or 
othor  evidences  of  debt  held  by  them,  said  banks  or  deposit  com- 
panies, for  or  on  account  of  any  of  said  defendants.* 

FOSM  Ko.  616. 
Afaiast  aaalgBOO  for  beaeiit  of  croditon  makiiic  iiayiiienta. 

From  making  any  payment  out  of,  or  transfers  of  any  portion 
of  the  property  assigned  to  the  defendant  W.  X.  by  the  defendant 
Y.  Z.  on  the  day  of  ,  19     >  or  the  proceeds  thereof 

to  or  for  tlio  benefit  of  any  creditors  of  the  said  defendants  Y.  Z. 
or  of  the  late  firm  of  Y.  Z.  &  Co. 

FOm  No.  617. 
Agaiaat  hank  payins  over  deposit  mado  by  aseat. 

From  paying  over  to  any  person  whatever,  the  money  or  any 
part  thereof,  deposited  in  said  bank  on  the  day  of 

to  the  credit  of  S.  V.,  by  the  said  V.,  or  by  J.  B.,  or  by 

65  See    N.    Y.,    etc.,    Ferry   Co.    v.       Moore,  18  Abb.  N.  C.  106;  StnblK  r. 
,  Ripley,  39  Hun,  G26. 
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dither  or  by  both  of  them,  of  which  money  there  now  remains  in 

?aid  bank,  to  the  credit  of  said  V.,  as  appears  to  me,  the  sum  of 

dollars   [and  which  was  the  avails  of  a  certain  check 

Ira^wn  upon  the  Bank,  to  the  order  of  and  endorsed  by 

the    8aid  J.  B.],  until  the  further  order  of  this  court  in  the 

premisea. 

FORM  No.  618. 

Against  the  reorganixation  of  a  coxporatioiLM 

That  the  said  corporation,  and  the  agents  and  officers  thereof, 
be  restrained  from  conveying,  assigning,  or  making  over  the  real 
and   personal  properly  of  the  ,  or  any  part  thereof,  to 

any  person  or  persons,  upon  and  for  the  purposes  [designating 
those  intended]  J  or  any  of  such  purposes,  or  in  any  other  manner, 
in  furtherance  of  the  intention  of  the  society  to  surrender  the 
existing  charter;  and  from  affixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  such  purposes,  or  any  of  them ;  and 
from  surrendering  the  existing  charter,  and  affixing  the  common 
seal  of  the  society  to  any  deed  or  instrument  for  that  purpose; 
and  from  accepting  a  new  charter,  or  any  charter,  inconsistent 
with  the  existing  charter  of  the  society. 

FORM  No.  619. 
Afaintt  preventinf  use  of  rocords. 

From  retaining  possession,  control  and  custody,  and  preventing 
the  secretary  gf  the  defendant  corporation  from  assuming  and 
having  such  possession,  custody  and  control  of  all  books,  papers, 
contracts  and  documents  of  the  ccirporation,  pursuant  to  the  by- 
laws [excepting  such  as  pertain  to  the  office  of  treasurer],  and 
from  having  possession,  custody  and  control,  and  preventing  the 
said  secretary  of  the  defendant  corporation  from  assuming  and 
having  such  possession,  custody  and  control  of  the  seal  of  said 
corporation  and  the  sole  right  to  affix  the  same  to  all  documents 
of  said  corporation  requiring  a  seal;  and  from  assuming  to  per- 
form any  of  the  duties  pertaining  to  the  office  of  secretary  and 
treasurer ;  and  from  preventing  said  secretary  and  treasurer  from 
performing  said  duties  and  all  and  each  of  them,  as  are  required  of 
them  by  the  by-laws  of  said  corporation. 

FORM  No.  620. 
Asainst  creating  or  filling  vacandea. 

From  declaring  or  adjudging  the  office  of  [director]  now  filled 
by  [the  defendant]  W.  X.  vacant,  and  from  fillinsr  puch  allesred 

M  Se«  Blatchford  r.  KoM,  64  Barb.      42,    37    How.    Pr.    110,    6    Abb.   Pr. 

(N.  S.)  434. 
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vacancy,  or  removing  the  said  W.  X  as  [director]^  or  preventing 
or  impeding  him  in  acting  as  such.^ 

rOKM  Ko.  621. 
Against  holdiag  coxporate  •lectkm.si 

That  the  Company,  of  ,  its  stockholders,  officers 

and  airents,  and  each  and  every  of  them  be  and  they  hereby  are 
enjoined,  restrained,  and  forbidden  from  holding  and  causing  to 
\ye  held  any  election  of  directors  of  said  company,  until  the  fniBier 
order  of  this  court  in  this  action. 

And  it  is  further  ordered,  that  the  defendants  W.  X  and  T.  Z., 
inspectors  of  election,  and  each  of  them,  do  desist  and  refrain 
from  holding  any  election  of  directors  of  said  company,  until  the 
further  order  of  the  court,  and  that  the  defendants  John  Doe  and 
Itichard  Roe,  and  any  other  person  or  persons  that  may  be  ap- 
pointed as  such  inspectors,  as  well  as  said  inspectors  already  ap- 
pointed, and  each  of  them,  do  desist  and  refrain,  nntil  the  further 
order  of  this  court,  from  holding  any  such  election,  and  from  re 
ceivinir,  counting  or  canvassing  any  votes  which  may  be  cast  at 
any  election,  or  attempted  election,  for  directors  of  said  company. 

FOKM  No.  6M. 
Afaiaat  voting  on  stock. 

From  voting  or  attempting  to  vote  directly  or  by  proxy  at  any 
meeting  of  the  stockholders  of  the  Company  of  ,  or 

at  any  election  to  be  held  by  the  said  company  or  its  stockholders, 
for  directors,  inspectors,  or  other  officers,  upon  any  of  the  share* 
of  stock  represented  by  certificates  Nos.  to  ,  or  upon  any 
shares  of  stock  in  the  said  company  in  excess  of  the  shares 
which  were  is^^uod  prior  to  the  issue  of  the  shares  hereinbefore 
particularly  mentioned,  fnnd  from  in  any  manner  interfering 
therewith  pendinc^  the  action  except  to  properly  indorse  and  re- 
turn the  same  to  plaintiflF.]"* 

FOKM  No.  eS8. 
Against  sivini  proxy. 

From  giving  any  proxy  or  power  to  any  other  person  authoriz- 
ing such  shares,  or  any  part  thereof,  to  be  voted  on  at  any  such 
mec^ting  as  aforesaid. 

«T  Seo  Ranst  r.  N.  Y.  CoU.  of  Vet.       67  N.  Y.  161 ;  5  Lans.  25;  7  Abh.  Pr. 
Siirff..  4  ITiin,  620;  Berjrh  r.  Busteed,       (N.  S.)  265. 
4  Hun.  661.  w  See   Knickerbocker    Inv.    Co.   f 

«8  See  People  r.  Alb.  etc.,  R.  R.  Co.,      Voorhees,  100  App.  Div.  415,  91  K.  Y 

Supp.  816. 
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FOSM  No.  6M. 
Astiait  inipectora  receiTins  TOtea. 

And  the  defendants  E.  A.  and  H.  R.  S.  are  hereby  restrained 
and  enjoined  from  receiving,  accepting,  taking  or  granting,  as  in- 
spectors of  election  or  otherwise,  any  vote  or  votes  cast  or  offered 
for  the  said  E.  A.  or  any  one  else  on  said  shares  of  stock  issued  to 
said  R.  A.  as  aforesaid ;  and  from  recognizing  any  transfer  upon 
the  transfer-book  of  said  corporation,  of  any  of  said  stock  so  iss\ied 
or  assumed  to  have  been  issued  to  said  defendant  B.  A.,  as  afore- 
said, which  said  shares  are  respectively  represented  by  certificates 

numbered. 

FOSM  No.  625. 

Against  iarae  or  transfer  of  stock,  etc,  to  an  officer. 

From  voting,  assigning,  transferring  or  setting  over  to  said 
R.  A.  any  other  or  additional  stock,  excepting  for  cash  at  the  par 
value  thereof,  and  from  voting,  assigning,  transferring  and  setting 
over  to  any  other  officer  or  director  of  said  company  any  stock, 
excepting  for  cash  at  the  par  value  thereof. 

And  the  defendant  R.  A.  is  hereby  enjoined  and  restrained 
from  selling,  transferring,  assigning  or  disposing  of  any  part  or 
portion  of  the  shares  given  and  transferred,  or  purporting 

to  have  been  giv^n  or  transferred,  at  any  time  prior  to  , 

19     ,  or  any  part  or  portion  of  the  shares  given  or  trans- 

ferred to  the  said  R.  A.,  or  purporting  to  have  been  given  or  trans- 
ferred to  him  on  the  day  of  ,  19  ,  or  at  any  time 
thereafter,  by  virtue  of  any  vote,  resolution  or  action  of  the  board 
of  directors  of  the  defendant  corporation,  or  otherwise,  or  from 
suffering,  causing  or  permitting  any  of  the  said  shares  of  stock  to 
be  sold,  assigned,  transferred  or  set  over  to  any  person  or  persons 
whatever ;  and  from  voting  on  said  stock  or  any  portion  thereof  at 
any  meetino:  of  the  stockholders,  or  at  any  election  held  by  tho 
said  company  or  its  stockholders ;  and  from  offering  to  vote  upon 
the  same  at  any  such  meeting  or  election;  and  from  granting 
proxies  to  any  person  to  vote  upon  said  stock,  or  any  of  it,  to  be 
transferred  on  ihe  transfer-book  of  the  defendant  corporation ;  au<l 
from  recording  or  permitting  to  be  recorded  in  said  transfer  stock- 
book  the  issuance  of  said  stock  to  said  R.  A. 
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FOSM  Ho.  eM. 
Afiiait  flMTtgactag  niliMd. 

To  aecure  the  complainant,  and  at  the  same  time  not  to  em- 
bairaas  or  obstruct  the  building  and  completion  of  the  road,  it  is 
further  ordered  that  the  said  railroad  company  and  its  offioera  be, 
and  they  are  hereby  temporarily  restrained  from  executing  any 
mortgage,  or  otherwise  incumbering  the  said  road,  so  far  as  it  i^ 
now  completed,  to  wit,  from  to  ,  without  the  order  of 

the  court  first  obtained ;  and  also  from  selling,  leasing,  incumber- 
ing or  mortgaging  the  existing  rolling  stock  of  the  said  oompanT, 
or  from  removing  the  said  rolling  stock  off  the  road  or  out  of  tie 
[district]  ;  which  said  prohibitions  shall  apply  not  only  to  the 
i^aid  railroad  company  and  its  officers,  but  also  to  the  said  U.  V. 
and  W.  X.,  and  all  the  other  defendants,  until  further  order. 

And  the  said  defendants  and  each  of  them  are  hereby  restrainpd 
from  issuing  any  further  bonds  under  the  mortgage  to  M.  N., 
without  a  previous  application  to  the  court  for  that  purpose;  and 
the  said  and  and  are  hereby  restrained  unth 

further  order  from  selling,  incumbering  or  removing  beyond  the 
restrict  or  usual  place  of  business  or  operation  of  the  company  any 
of  its  existing  property,  and  this  prohibition  shall  apply  to  U.  V. 
and  W.  X.  and  the  other  defendants ;  and  the  said  company  shall 
within  dav8  file  a  bond  with  sufficient  security  in  the  sum 

of  $  ,  conditioned  that  the  obligors  will  pay  any  sum  whioh 

may  be  finally  decreed  to  the  said  A.  B.  in  respect  to  and  hi* 

claims  concerning  the  same ;  said  bond  to  be  approved  by  the  deil 

and  with  him  filed. 

FOSM  Ho.  687. 
Against  iasainf  coxporata  lNnida.io 

From  issuing  any  bonds  or  other  evidences  of  indebtednesB  of 
the  company,  whether  secured  by  mortgage  or  not,  and 

from  delivering  the  same  to  said  defendants  or  either  of  them,  or 
any  other  person  or  persons.  Also  from  issuing  or  delivering  anj 
bonds  or  other  evidences  of  indebtedness  of  said  company  to  anv 
or  either  of  said  defendants,  or  in  any  way  appropriating  the 
same  or  the  proceeds  thereof  to  the  use  of  said  defendants  wh^ 
claim  to  be  directors  of  said  company  as  in  the  complaint  allegei 

or  any  of  them. 

FOSM  Ho.  6588. 
Af  aiait  paying  intareat  on  bonda. 
From  ascertaining,  determining,  declaring  or  paying  any  in- 
terest whatever  upon  any  of  the  (so-called)  income  bonds  of  the 
Company. 

70  See   Ropem    r.    Mich.    South.    &       T'^tica.  etc.,  R.  R.   Co.,  61  How.  Pr. 
N.  I.  R.  Co.,  28  Barb.  539;  CorneU  r.       184. 
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FOSM  Ho.  688. 
Afaiaat  offl€en  of  a  oorporatioB  eziciitiiig  a  contract 

!Prom  perf orrning,  executing,  carrying  out,  fulfilling,  ratifjring 
or  approving  the  contract  or  agreement  made  or  purporting  to  be 
made  between  and  ,  set  forth  in  the  complaint  herein 

[or  any  other  contract  providing  for  [etc.']. 

FOfiM  Ho.  680. 

Asainat  violatioii  of  agreement  respecting  corporate  Irasinesa. 

From  removing,  using,  or  in  any  manner  interfering  with  any 
of  the  property,  effects,  assets,  correspondence,  books,  papers, 
rights  or  things  in  action  of  the  said  "  New  York  Underwriters' 
Agency,"  and  from  in  any  manner  interfering  with  the  businesa 
of  said  agency,  and  from  incurring,  or  creating,  or  attempting  to 
incur  or  create,  any  obligation  or  liability  against  said  "  New 
York  Underwriters'  Agency,"  and  from  using  lie  name  of  "  The 
New  York  Underwriters'  Agency  "  in  connection  with  any  other 
company  than  the  plaintiff,  and  from  doing  any  acts  for  the 
present  or  future  creation  or  establishment  of  any  business  under 
the  name  of  "  The  New  York  Underwriters'  Agency,"  in  any 
other  connection  than  with  the  plaintiff. 

FOSM  Ho.  631. 
Anotlier  form. 

During  the  pendency  of  the  existing  agreement,  which  expires 
,  19     ,  from  using  the  joint  employees  or  agents  of  the 
,   to  pitmiote  the  business  of  the  new  Underwriters' 
Agency,  which  is  to  commence  operations  upon  the  of  , 

19  ,  or  from  using  them  in  any  other  manner  save  in  the  strict 
line  of  their  duty  as  such  joint  employees  or  agents;  and  during 
the  like  period  from  using  for  a  similar  purpose  as  are  above 
forbidden  the  joint  office,  books,  papers  and  materials. 

FORM  Ho.  630. 
Kaadatory  injnnction  against  refusal  to  pay  over  fundSyTi  purtnant  to  a 

eontinving  contract 

Prom  in  any  manner  preventing  or  interfering  with  the  closing 
up  by  the  defendant  S.,  his  agents  or  servants,  of  the  business  of 

71  An   injunction   pendente  lite   in  "  Somethinf?  of  this  nature  was  re- 

these  terms  was  sustained  in  HanoTer  quired  to  allow  the  settlement  of  the 

Fire  Ins.  Co.  v.  Germania  Fire  Ins.  business   of  the   agency  to   proceed. 

(^.,  33  Hun,  639.  That  could  not  be  done  without  the 

In  modifying  the  clause  here  fol-  use  of  some  of  the  funds  passing  into 

lowing,  the  court  at  general  term  say:  the  hands  of  the  treasurer,  and  if  he 
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the  said  N.  Y.  U,  A.  mentioned  in  the  complaint  herein,  and 
from  in  any  manner  hindering  or  interfering  with  the  direction  or 
management  of  Buch  closing  up  hy  the  said  S.,  or  with  the  agents, 
assets,  moneys,  property  or  matters  pertaining  to  the  liquidation 
or  closing  up  of  the  said  business,  and  from  appointing  or  other- 
wise authorizing  any  person  other  than  the  said  S.  to  act  in  or 
about  the  liquidation,  settling  or  closing  up  the  said  business ;  and 
that  the  said  J.  E.  K.  be  restrained  in  like  manner  from  preverj- 
ing  or  obstructing  the  closing  up  of  the  same ;  and  that  the  s^i  * 


persistently  withheld  them,  the  biui- 
nesa  itself  would  neceasarilr  be 
brouf^ht  for  the  time  to  an  end,  and 
that  would  violate  the  obligationa  of 
the  ftKTeement  which  these  companiw 
had  entered  into  for  the  settlement  of 
the  atlairs  of  this  agency,  and  it  was 
as  important  that  this  should  be  pre- 
vent ca.  as  it  was  that  the  defendant 
Stoddard  should  be  secured  in  the 
ex  ore  i. He  of  hi8  a»»thority  to  close  the 
affairs  of  the  agency.  And  some 
efft^rtual  direction  was  accordingly 
necessary  to  prevent  the  agreement 
which  the  parties  had  entered  into  for 
this  purpose  from  being  defeated. 
Whether  an  injunction  is  merely  re- 
Kt raining  in  its  effect  or  mandatory, 
is  often  a  subject  which  cannot  be 
clearly  defined.  The  dividing  line 
must  necessarily,  to  some  extent,  be 
shadouT'  and  intangible.  That  is 
shown  'by  the  authority  of  Rogers 
Locomotive  Works  r.  Erie  Railway 
Company,  20  N.  J.  579,  where  it  was 
hold  that  the  court  will  not  ordinarily 
award  a  mandatory  injunction  until 
the  final  hearing  and  disposition  of 
the  action.  But  that  the  court  will 
do  by  means  of  this  process  what  is 
necessary  to  prevent  a  defendant  from 
defeating  and  f  untrating  the  rights 
of  other  parties  js  maintained  by  the 
authorities  referred  to  in  this  de- 
cision and  by  those  referred  to  in 
Hilliard  on  Injunctions  (3d  ed.,  7- 
11). 

"  This  subject  and  the  authorities 
relating  to  it  were  eloborately  consid* 
ered  in  the  opinion  of  Sharswood,  J., 
appeni^ed  as  a  note  to  page  7  of  that 
work,  and  both  from  the  text  of  the 
work  itself  and  cases  referred  to  in 
this  opinion,  it  is  evident  that  the 


court   may  extend   its   restraiats  b? 
means  of  an  injunction  so  far  as  tbat 
may  oe  necessary  to  meet  the  emsr- 
genciea   of   the    particular   case   and 
prevent   injustice.      Possibly   in   tki« 
instance  the  injunction  has  gone  fur- 
ther than  the  authorities  will  iiLa.ia~ 
tain  it.     But  there  certainly  wii!  be 
no  impropriety  in  prohibiting  the  oe- 
fendant  Kahl,  as  the  treasurer  of  tb.» 
agency,  from  withholding  the  fimi^ 
in  his  hands  or  under  his  controL  1:1 
that  capacity,  from   the  payment  o 
any   proper   demand   arising   in   tbe 
course  of  the  settlement  of  the  busi- 
ness   of    this    agency.       While    that 
would  not  be  precisely  in  the  form  is 
which  the  in i unction  has  been  iss»ii«»J 
and  therefore  not  obnoxious  to  aaj  t4 
these  authorities,  it  would  still  be  ^ 
eflfectual  for  all  the  purposes  of  tbi« 
business.  Although  the  objection  th&t 
this  injunction  has  been  extended  too 
far   may  be   well    made,    it   may  be 
modified  in  this  manner  without  re- 
ducing  its  efficiency.     For  if  the  de- 
fendant   Kahl    should,    while    under 
such  a  restraint,  withhold  the  fundi 
from  the  uses  which  the  business  re- 
quires should  be  made  of  them,  b€ 
would  be  as  much  liable  to  punish 
ment  as  he  probably  would  be  under 
the  broad  language  of  tlie  present  ia- 
junction,    to    which    exception    msT 
probably  be  taken.    The  facts  of  this 
case  require  no  further  modifieatioiL 
For  this  restraint  imposed  by  the  in- 
junction will  not  be  obnoxious  to  aov 
of  the  cases  which  have  been  rvrerrei) 
to,  nor  to  that  of  Akrill  r.  Seldcn.  I 
Barb.  316,  but  will  be  sustained  bj 
the  legal  principles  required  to  be  ob- 
served in  the  issuing  of  injunctions.'* 
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soxnpaniee  be  severally  enjoined  and  restrained  during  the  pend- 
ency of  this  action  from  refusing,  neglecting,  or  omitting  to  pay 
from  time  to  time  simultaneously  and  concurrently  with  each 
other,  unless  the  said  companies  otherwise  agree,  their  respective 
proportions  of  any  adjusted  loss,  or  any  debt,  charge,  expense  or 
liability,  payable  by  them  respectively,  under  the  agreement  dated 
,19  ,  set  forth  in  the  complaint,  and  for  which  pay- 
ment a  demand  shall  be  made  by  the  said  A.  S.,  in  manner  au- 
thorized by  the  said  agreement,  or  in  any  manner  customary  or 
usual  heretofore  in  transacting  the  business  of  said  agency. 

FOfiM  Ho.  633. 
Against  railroad  company  intorfexins  with  constmction  of  cross-road. 

From  interfering  with  or  obstructing,  hindering,  or  preventing 
the  plaintiffs,  their  servants,  and  agents  from  making  and  con- 
structing the  said  bridge  across  and  over  the  said  Sherbum  branch 
of  the  Clarence  Railway,  in  the  line  or  course  prescribed  by 
,  and  of  the  materials,  and  in  the  manner  specified  and 
directed  by  ;  and  they  are  in  like  manner  restrained 

from  continuing  to  maintain  and  uphold  the  walls  ^describing 
them']  erected  by  the  said  defendants,  or  any  other  walls  [etc.], 
whereby  the  plaintiffs,  their  agents  [etc],  may  be  prevented  from 
constructing  the  said  platform,  and  from  making  up  and  com- 
pleting the  said  bridge;  and  also  from  pulling  down,  taking  up, 
or  removing  any  scaffolding  or  other  works  or  materials  to  be 
made  deposited,  or  laid  down  by  the  plaintiffs,  their  sen^ants 
and  agents  on  the  sides  or  slopes  of  the  said  Sherbum  Branch 
Kailway,  for  the  purpose  of  making  and  constructing  the  same 
bridge;  and  from  preventing  or  hindering  the  agents,  servants, 
or  workmen  of  the  plaintiffs  from  passing  across  the  said  last-men- 
tioned railway,  at  proper  and  seasonable  times  during  the  progress 
of  the  said  works,  for  the  purposes  thereof,  and  taking  down  or 
removing  (if  necessary)  any  such  walls  [etc.]  (the  plaintiffs  un- 
dertaking, during  the  progress  of  the  said  works,  and  every 
of  them,  not  in  any  manner  to  interfere  with  or  obstruct  the  traf- 
fic upon  said  Clarence  Railway,  and  not  in  any  respect  to  in- 
jure or  damage  the  said  Clarence  Railway,  or  the  works  thereof, 
and  undertaking  to  make  and  pay  satisfaction  to  the  defendants 
for  any  injury  or  damage  which  may  be  sustained  by  the  defend- 
pnts  by  or  from  any  temporary  use  of  their  land  on  the  sides  or 
slopes  of  the  said  railway." 

72  From  North  of  Engl.,  etc.,  Rv.      Eng.  Ch.)  607.    See  Osborne  r.  Jor- 
Co.  V.  Clmrenee  R.  R.  Co.,  1  Coll.  (28      sey  City,  etc.,  Ry.  Co.,  27  Hun,  687. 
61 
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FOSM  Ho.  634. 
AMtiiMf^  wBXpii^  offloo  And  tflpiftg  thit  f m.'^ 

Prom  molesting,  interfering  with^  or  disturbing  the  pltintiSSf 
or  any  of  them,  in  the  use,  enjoyment,  or  exercise  oi  the  Btid 
duties  respectively  appertaining  to  the  plaintiffs  as  the  master 
and  wardens  of  the  port  of  New  York  and  their  clerk ;  and  from 
taking  the  fees  tliereof,  and  from  demanding  or  receiving  fee?  or 
emoluments  from  any  person  or  persons  for  any  such  servicfs; 
and  from  acting  as  surveyors  of  any  vessel  deemed  unfit  to  pro- 
ceed to  sea,  and  from  judging  or  acting  as  judges  of  the  repai^^ 
which  might  be  necessary  for  the  safety  of  such  vessel  on  the  in- 
tended voyage;  and  from  selling,  uuder  their  inspection,  vesceL« 
or  goods  arriving  at  the  port  of  New  York  damaged,  and  for 
the  benefit  of  underwriters  out  of  the  city  of  New  York;  and 
from  certifying  the  cause  of  such  damage,  the  amount  of  sale  of 
such  vessel  or  goods,  and  the  charges  attending  the  sale;  and  from 
taking  or  making  any  survey  on  board  of  any  ship  or  vessd  or 
at  any  store  in  the  city  of  New  York,  or  along  tJie  docks  or  wharves 
thereof,  or  damaged  goods ;  and  from  giving  or  granting  any  cer- 
tificate in  consequence  of  damaged  goods;  and  from  taking  o: 
making  any  survey  on  board  of,  or  relating  to,  any  ship  or  ve^ 
put  into  the  port  of  New  York  in  distress,  to  ascertain  the  dain- 
ago  sustained  thereby,  and  whether  any  such  ship  or  vessel  shaE 
pay  or  be  liable  for  foreign  duties  and  tonnage,  or  otherwise; 

FOSH  No.  636. 
Acainit  poliot  iattrftfeiiot.74 

That  the  defendants,  both  individually  and  as  members  of  the 
police  department  of  the  city  of  New  York,  and  each  of  tiiem,  and 

73  Compare   Morris   r.  Whalen,   11  Circle    Francaise   de    L'HanooDic  f- 

Abb.    N.    C.    64,   which   disapproved  French,  19  Abb.  N.  C.  32;  ManbatUi 

PaliiKir   V,    Foley,    36   N.   Y.    Super.  Iron  Works  Co.  i?.   French,  12  Abb. 

Ct.  14.  N.  C.  446.  and  other  cases  there  coi- 

T4  The  power  to  grant  an  injune>  lected. 
tion  in  a  proper  case,  against  unlaw-  A  general  clause  in  the  order,  R- 

ful  police  interference,  is  well  eetab-  straining  the  police  from  making  jtf- 

li>,lu(l.      8oe   Delaney   e?.    Flood,    183  rests,  was  held  too  broad  in  Kmsei 

\.  Y.  323:  Burns  r.  McAdoo.  113  App.  r.  Board  of  Police,  63  N.  Y.  Super. 

Piv.  165:  Clearly  c.  Same,  113  App.  Ct.  492.    The  court,  on  rcversiii?  tb? 

Div.    ITS;     Mc'Gorie    f.    Same,    113  order   on    this   ground,   say:     ""^J* 

App.    Div.    271;    Lovy    r.    Bingham,  order  granted  in  this  case  went  fur- 

1 13  App.  Div.  424 ;  Hagan  r.  McAdoo.  ther  than   to  restrain  the  arr«t  of 

1 13  App.  Div.  506;  Hale  r.  Burns,  101  the  plaintiff  and  his  employee*.   Tte 

App.  Div.  101,  01  N.  Y.  Supp.  929;  defendants  are  *  enjoined  from  arrest- 

Weiss  r.  Ilerlihy,  23  App.  Div.  608,  ing  or  taking  into  custody  any  per«n!i 

49  N.  Y.  Supp.  81 :  Hertz  r.  McDer-  engaged   upon    the    premi^^es  of  tfcr 

mott,  45  Misc.  28,  90  N.  Y.  Supp.  803;  plaintiff  in   the    transaction  of  u^ 
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the  inspectors,  captains,  sergeants,  roundsmen,  patrolmen,  and 
olHcers  under  the  command  of  each  of  them  be  and  they  are  here- 
by enjoined  and  restrained  from  maintaining  or  stationing  po- 
licemen, or  police  officers,  within  the  premises  leased  and  occu- 
I)ied  by  the  plaintiff  herein,  at  No.  ,  in  the  [Bor- 

ough of  Manhattan,  city  of  Xew  York],  and  also  from  keeping, 
stationing  or  maintaining  within  the  said  premises,  or  in  the  halls 
and  in  the  doorways  leading  thereto,  any  of  the  officers  under  the 
command  of  either  of  said  defendants,  against  the  will  of  this 
plaintiff,  or  otherwise  to  unlawfully  oppress  this  plaintiff  and 
persons  in  his  employ,  and  customers  and  persons  desiring  to  do 
business  with  the  plaintiff,  and  persons  lawfully  entering  upon 
said  premises  leased  and  occupied  by  the  plaintiff  herein,  or  from 
unlawfully  trespassing  upon  said  premises. 

FORM  No.  636. 

Againat  interference  with  health  board.7B 

From  entering  into,  taking  possession  of,  holding,  using,  oc- 
cupying or  interfering  in  any  manner  with  the  use  and  occu- 
pancy of  the  said  rooms  and  offices  by  the  said  plaintiff,  its  bur- 
eaux, officers,  agents  and  employees;  and  from  neglecting  and  re- 
fusing to  permit  the  occupancy  of  said  offices  and  rooms,  or  any 
part  thereof,  by  the  plaintiff;  and  from  neglecting  and  refusing 
to  give  up  to  the  use  of  the  plaintiff  and  its  corps  of  vaccinators 
the  rooms  and  offices  now  and  heretofore  held  by  them,  of  which 
the  said  defendants,  their  officers  or  agents,  may  have  taken  for- 
oihle  possession  without  an  order  of  the  court,  and  without  due 
process  of  law ;  and  from  ejecting  or  removing  any  records,  books, 
papers,  furniture,  instruments  or  apparatus  belonging  to  the  plain- 
tiff from  such  rooms  and  offices;  and  until  the  hearing  and 
decision  as  aforesaid,  the  said  defendants,  each  and  all  of  them, 
are  ordered  to  permit  the  use  and  occupancy  of  such  rooms  and 

business  with  the  plaintiff,  and  from  mit,  or  threaten,  or  attempt  to  com- 

in    any   manner   proceeding   against  mit  in  the  presence  of  such  officer  any 

any  such  person  by  arrest,  or  other-  offense  prohibited  by  law." 

wise,  in  the  conduct  of  said  business  An    injunction    restraining  official 

upon  plaintiff's  premises.                 ^  action  will  only  issue  when  plaintiff 

"  Such   an    injunction   would   give  shows  that  the  action  complained  of 

any  person  enpn^ed  upon  the  prem-  is  a  clear  violation  of  law,  and  plain- 

i^es  of  the  plaintiff  in  the  transaction  tiff's  riphts  must  be  certain  as  to  the 

of  any  business,  immunity  from  ar-  law  and  the  facts.    Stockton  r.  Buf- 

rest  for  any   crime   and   practically  falo,  108  App.  Div.  170. 

nullify  the  statute  which  gives  to  the  76  Sustained  in  Health  Department 

members   of   the   police   force   power  v.  Police  Department,  41  N.  Y.  Super, 

and  authority  to  arrest  and  take  into  O.  323.     Sep.  as  to  mandatory  part, 

custody  any  person  who  shall  com-  par.  9,  p.  908,  and  p.  959,  note  71. 
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offiires  as  heretofore  enjoyed  by  the  plaintiff,  its  ofSoers,  igqita 
and  employees. 

FOSM  Ho.  637. 
AfAiatt  iatimidatiBa  pUintiiPt  employees. 

The  defendant  association,  its  each  and  every  member,  said  in* 
dividual  defendants  and  each  of  them,  and  their  and  its  agents, 
servants,  representatives,  and  coadjutors,  and  all  persons  con- 
nected with  them  or  either  of  them,  be  and  they  are  hereby  en 
joined  and  forbidden  from  assaulting,  menacing,  threatenini. 
or  intimidating,  whether  by  manner,  attitude,  speech,  number?. 
or  other  act  or  means,  the  men  and  workmen  in  plaintiffs  en- 
ploy,  or  who  come  to  plaintiff  for  employment,  and  with  inte^fe^ 
ing  with  plaintiff^s  business  by  any  unlawful  means  for  the  pin" 
pose  of  preventing  any  person  or  persons  who  now  are  or  maj 
hereafter  be  in  plaintiff's  employment,  from  continuing  therein. 
or  who  being  desirous  of  entering  said  employment  from  i(^l^ 
ho  or  continuing  therein.''*  [And  from  requesting  in  sudi  man- 
ner as  to  express  or  imply  a  threat,  intimidation,  coercion,  or 
force,  of  any  such  workman  now  or  hereafter  in  plaintiffs  em- 
ploy, that  he  leave  such  employment]" 

S.    RiSTBAIlfT  OF   LBGAL  PaOCEBDXNOS.TB 

FOfiM  Ho.  638. 

Injuiction  aad  stay  of  proceodiass  asainit  plaintifi  in  crooo-actioii,  aafl  iS 
others  ilmiUrly  dtttated,  afainst  suing,  pending  litigation  on  a  pxccfdeat 
quettion.70 

From  prosecuting  the  action  commenoed  and  now  pending,  in 

the             court,  county  of  ,  wherein  M.  L.  H.  is  plaintiff, 

»-  -                         '  " 

76  From  the  order  upon  which  the  until  the  decision  of  the  appal  or  an 
defendants  were  punished  for  con-  peals  from  the  surrogate's  dKr?r 
tempt  in  People  ex  rel.  Steams  v.  •  •  •  •piie  only  queition  in  s> 
Marr,  181  N.  Y.  463.  Such  defend-  mind  was,  whether  the  surety  shouM 
antfl  were  not  named  as  parties  in  the  not  be  remitted  to  a  motion  for  t  ^J 
action  and  were  not  personally  served,  in  the  Westchester  county  actiofu  I 
but  had  knowledge  of  the  injunction  am  satisfied,  however,  upon  redectici 
order.  and   upon   consideration  of  all  t^ 

77  Bracketed  portion  from  Sun  facts  which  he  presents,  that  nM 
Printing  Assoc,  r.  Delaney,  48  App.  should  be  afforded  in  this  isdepesi 
Div.  623,  62  N.  Y.  Supp.  750.  ent  action.     The   reason  is  obnoas^ 

78  As  to  security  in  this  class  of  The  plaintiff  in  the  Westcbe^^r 
cases,  see  p.  973.  county   action   sues   upon  bebaU  of 

79  In  this  case,  Barrett,  J.,  said:  himself  and  a  number  of  otber  per- 
"  There  can  be  no  doubt  that  equity  sons  who  are  interested  in  the  esUt*. 
and  good  conscience  demand  that  the  These  other  persons  are  not  psities  to 
action  on  the  bond  should  be  stayed  that  action,  nor  is  the  pUintiir  her 
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and  J.  N.  H.  and  F.  H.  are  defendants,  and  all  further  pro- 
ceedings by  or  on  behalf  of  the  plaintiff  in  said  action,  are  hereby 
stayed  until  after  the  hearing  and  determination  of  any  and  all 
appeals  taken  or  which  may  hereafter  be  taken  to  secure  a  re- 
view of  the  decree  made  by  the  surrogate  of  the  county  of 
in  the  matter  of  the  estate  of  A.  H.,  deceased,  on  the  of 

,  19  . 
It  is  further  ordered,  that  the  defendants  above-named,  ana 
each  of  them,  their  and  each  of  their  attorneys,  agents,  servants, 
and  employees  be,  and  they  and  each  of  them  hereby  are,  en- 
joined and  restrained  during  the  pendency  of  this  action,  from 
commencing,  instituting,  or  prosecuting  any  action  or  actions  in 
this  or  any  other  court,  for  the  purpose  of  enforcing,  collecting, 
prosecuting  or  suing  upon  the  bond  executed  by  the  plaintiff  J. 
N.  H.  and  defendant  D.  M.,  as  sureties  for  F.  H.,  as  executors 
of  the  estate  of  A.  H.,  deceased.  [And  why  —  or,  and  —  the 
time  to  answer  the  complaint  in  said  action  commenced  by  said 
M.  L.  H.,  should  not  be  —  or,  is  hereby  —  extended  until 
days  after  the  determination  of  said  appeal  and  due  notice  there- 
of>] 

FOfiM  Ho.  689. 

Against  proceedings  at  law;  ejectment 

From  proceeding  further  against  the  plaintiff  A.  B.,  in  the  ac- 
tion commenced  by  the  defendant  Y.  Z.  against  him  in  the 
Court  of  this  State,  for  the  recovery  of  the  possession  of  [^desig- 
nating premises] y  with  their  appurtenances;  and  also  from  in- 
stituting or  proceeding  in  any  new  or  other  action  at  law  for 
the  recovery  of  the  possession  of  said  premises,  or  any  part 

thereof. 

FOfiM  Ho.  640. 

The  same;  action  for  damaaes,  etc 

From  proceeding  further  in  the  action  brought  by  said  T. 
Z.  in  the  Court,  against  A.  B.  above  named  [upon  the 

self  in  her  representative   capacity.  that  the  motion  should  be  granted, 

A  stay  as  to  the  plaintiff  there  indi-  with  costs,  to  abide  the  event,  and 

vidually  would  not  prevent  any  one  that  all  parties  in  interest,  as  well  as 

of  these  other  parties  from  commene-  the  particular  plaintiff  moving,  should 

ing  other  actions,  nor  would  it  prob-  be   enjoined   as    prayed    for."     This 

ably  prevent  the  plaintiff  herself  as  order  was  reversed  solely  because  the 

executrix.    Thus  the  present  plaintiff  relief  in  this  case  could  be  had  by 

clearly     brings     himself     within     a  stay  in  the  other  action.    Hayward  v. 

familiar  ground  of  equity  jurisdic-  Hood,  39  Hun,  696. 

tion,  and  the  case  of  Erie  R.  R.  Co.  r.  so  See  as  to  extension  of  time,  p.  48, 

Ramsey  (45  N.  Y.  637),  is  in  point.  tiipra. 
Upon  the  whole,  I  am  of  the  opinion 
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bond  of  tbe  said  A.  B.,  dated  the  day  of  ] ;  and 

from  inatitutinir  or  proceeding  in  any  new  or  other  action  [upon 
Fuch  bond] ;  and  from  commencing  any  action  or  actions  agiiBst 
the  plaintiil  for  the  reoorery  of  [designaiing  the  alleged  debt  or 
demand.'}^ 

FOfiM  Ho.  641. 
TIm  tima;  with  kave  to  proceod  to  ivdgmeat. 

[As  above,  adding  :2  But  said  Y.  Z.  is  at  liberty,  without  preju- 
dice to  the  equitable  rights  of  the  plaintiff  herein  to  proceed  to 
judgment  only  in  the  suit  whidi  said  Y.  Z.  has  already  com- 
menced against  the  said  A.  B.,  notwithstanding  this  injunction. 

FOfiM  Ho.  649. 
At  nmo;  in  a  caao  of  interpladeT. 

[Add  to  Form  616:]  upon  the  plaintiff  paying  into  the  ha&ds 
of  the  clerk  of  this  court  {he  sum  of  dollars,  mentioned  in 

the  complaint  in  this  action." 

F0BHHa.64S. 
AaotlKr  f  oxm. 

From  bringing,  or  further  prosecuting,  or  carrying  on  any  ac- 
tion, including  the  action  brought  by  A.  B.  in  the  Court, 
against  Y.  Z.  [and  the  enforcement  of  any  order  or  direction 
heretofore  made  therein],  and  from  taking  any  steps  or  pioceed- 
iners  to  recover  the  [sum  of  $400  deposited  with  the  plaintiff  by 
the  dofondant's  deceased  husband]  until  further  order  of  th« 
court.®^ 

81  See  note  79,  9upra,    For  another  enforce  payment  of  costs  of  a  modoo 

form    see  No.  038.  previously  granted. 

«2  The  common  order  for  an  in  June-  Per     curiam :       "  The     injonrtioa 

tion  in  an  interpleading  suit,  is  irreg-  clause  in  the  order  did  not  probiUt 

ular.  if  it  docs  not  make  the  issuing  the  coHeetion  of  the  costs  awtrd^. 

of  the   injunction   dependent  on  th«  but  the  prosecutloB  of  the  aetion,  or 

payment   of    the    money    Into   court.  any  steps  to  reeorer  the  f400  os  dt 

Pauli  r.  Von  Melle,  8  Sim.   (8  Eng.  poait  in  the  name  of  HabeL' 
Ch.)  327.  "Under   these   circomstanees,  tfce 

83  From  German  Savings  Bank  9,  coats  were  coHectible  and  tbeattornfT 

Habcl,  80  N.  Y.  273.    In  that  ease  the  was  justified  in  issuing  the  prwppt 

fimt  clause  in  brackets  above  inserted  If  it  had  been   intended  to  prevfot 

was  not  in  the  order,  and  there  was  the  collection  of  the  eoets,  the  order 

no  allusion  in  the  recitals  or  body  of  should    have   been   broad   enoqgk  to 

the  order  to  costs  of  the  action  en-  cover  them." 
joined ;  and  the  attorney  proceeded  to  For  another  Form  see  Kou  6Ml 
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FOfiM  No.  e44. 
Anothar  form;  action  affectiiig  spedfie  property. 

And  the  said  W.  X.  and  Y.  Z.  as  assignees  for  the  benefit  of 
creditors  of  said  M.  N.,  and  each  of  them  and  their  succes- 
sors and  each  of  their  attorneys,  agents,  and  servants  be,  and 
they  are  hereby  restrained  and  enjoined  from  bringing  or  prose- 
cuting any  action  or  proceeding  against  this  plaintiff  relative 
to  the  property  mentioned  in  the  complaint,"  except  in  this  ac- 
tion, or  from  any  manner  interfering  with  said  property. 

FOSM  No.  646. 
Asaintt  prosecuting  divorce  in  another  State. 

From  further  prosecuting  by  yourself,  or  by  any  counselor^ 
attorney,  or  agient,  the  suit  or  action  for  a  divorce  commenced  or 
attempted  to  be  commenced  by  you  against  C.  N.  F.,  the  above 
named  plaintiff,  by  libel,  in  the  Court  of  Common  Pleas  for  the 
city  and  county  of  Philadelphia,  in  the  State  of  Pennsylvania, 
or  any  other  suit  of  action  for  a  like  divorce  in  any  other  State 
than  the  State  of  New  York;  and  from  coming  into  any  house 
or  place  where  she,  the  said  C.  N.  F.,  may  reside  or  be,  and  from 
removing  or  taking  any  measures  in  person,  or  by  your  counselors, 
attorneys,  or  agents,  to  remove  the  said  C.  N.  F.  from  or  out  of 
the  State  of  New  York;  and  you,  the  said  E.  F.,  your  counsel- 
ors, attorneys,  and  agents,  are  also  hereby  ordered  and  enjoined, 
until  the  further  order  of  th,is  court,  absolutely  to  desist  and  re- 
frain from  selling,  conveying,  or  in  any  manner  disposing  of,  or 
parting  with,  or  incumbering  the  lands,  tenements,  and  real  estate 
of  you,  the  said  E.  F.,  situate  in  the  State  of  New  York,  or  any 

part  thereof.®' 

FORM  No.  646. 

Against  sale  on  execution.8e 

That  W.  B.  S.,  as  survivor  of  M.  L.  S.  and  C.  E.  O.,  in- 
dividually and  as  executor  of  and  trustee  under  the  last  will  and 
testament  of  said  M.  L.  S.,  deceased,  the  defendants  in  this  ac- 
tion, their  attorneys,  agents,  and  servants,  during  the  pendency 
of  this  action;  be  and  they  are  hereby  enjoined  and  restrained,  and 
this  court  doth  hereby  order  and  require  them  and  each  of  them 
absolutely  to  refrain  from  makins:  and  permitting  to  be  made 

84  It  ig  better  to  describe  it  snffi-  which  this  injunction  was  sustained 

ciently  to  identify  it.  on   tne   ground  that  the  claim   had 

8»  This  form  was  used  in  Forrest  r.  been  satisfied  before   judgment,  and 

Forrest.  the  judgment  obtained  by  fraud. 

WFrom    an    unreported    case    in 
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any  sale  of  the  rights  title,  and  interest  of  J.  C,  Jr.  (the  plain- 
tiff herein)  which  he  had  on  the  day  of  i  19  ,  or 
at  any  time  afterwards,  of,  in  and  to  the  premises  and  property, 
situate  in  the  [city  and]  comity  of  ,  and  known  by  the 
street  number  street,  under  and  by  virtue  of  a  certain 
execution  dated  ,19  ,  issued  to  the  sheriff  of  the  [citj 
and]  county  of  ,  under  the  judgment  mentioned  in  said 
execution  and  in  the  complaint  herein,  as  rendered  on  the 
day  of  ,  19  ,  in  an  action  in  the  Supreme  Court  of  the 
State  of  New  York,  between  M.  L.  S.  and  W.  B.  S.,  plaintife, 
and  J.  T.  D.  and  J.  C,  Jr.,  defendants,  and  from  making  or 
permitting  to  be  made  any  sale  whatever  of  such  ri^t,  title,  and 
interest,  and  from  all  further  and  other  proceedings  under  said 
execution,  and  from  issuing  any  further  or  other  execution  or 
executions  upon  said  judgment,  and  from  all  further  and  other 
proceedings  to  collect  or  enforce  said  judgment. 

FORM  Ho.  647. 
Af ainst  sheriff  execntiBa  writ  of  swiitsnce. 

That  the  above  named  defendants  and  all  coroners  and  esd 
of  them  do  and  immediately  and  absolutely  and  until  the  further 
order  of  this  court  desist  and  refrain  from  executing  or  attempt- 
ing to  execute  any  paper  purporting  to  be  a  writ  of  assistance, 
or  a  copy  thereof,  in  an  action  in  which  A.  C.  is  plaintiff  and  the 
Albany  and  Susquehanna  Railroad  Company  and  J.  H.  R.  and 
others  are  defendants,  and  that  the  above  defendants  do  also  earh 
of  them  refrain  from  executing  or  attempting  to  execute  anv 
paper  in  the  nature  of  such  a  writ  [against  or  affecting  the  plain- 
tiff in  this  action  or  his  property  until,  etc.]. 

FORM  No.  648. 
Af ainot  proceodinga  for  diapoaaoatioiLsr 

From  taking  any  proceedings  to  dispossess  the  plaintiff  from 
the  house  and  lot  No.  street,  in  the  city  of  .     , 

and  particularly  from  issuing  any  warrant  of  removal,  or  taking 
possession  under  proceedings  commenced  before  Judge  M,  N.,  of 
the  court  of  ,  on  the  ground  that  [the  demised  premises 

were  deserted  by  the  tenant  —  or,  that  rent  is  unpaid]  and  from 
beginning  any  other  suit  or  proceeding  for  the  recovery  of  the 
possession  of  the  premises  aforesaid,  or  from  entering  upon  said 
premises,  or  from  interfering,  in  any  way,  with  the  plaintiff's  pos- 
session  of  the  same. 

ST  8ee  par.  II,  p.  000,  and  notes. 
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FOSMHo.  649. 
Another  fonn. 

From  further  prosecution  of  any  and  all  proceedings  to  sum- 
marily or  otherwise  evict  or  dispossess  the  plaintiff  from  the 
ground  or  first  floor  of  the  premises  No.  street,  in  the 

city  of  ,  and  from  otherwise  disturbing  the  plaintiff  in 

the  full  and  peaceable  possession  and  enjoyment  thereof.^ 

POSM  Ho.  680. 
Another  f orBL» 

{^As  in  last  Farm  to  the  f,  continuing^  from  instituting  or 
carrying  on  any  summary  proceedings  to  eject  the  plaintiff  from 
the  premises  described  in  the  complaint,  on  the  ground  that  his 
term  has  expired  by  reason  of  its  limitation. 

FOfiM  Ho.  651. 
Another  form. 

From  in  any  wise  interfering  with  the  peaceable  enjoyment 
by  the  plaintiff  herein,  of  the  premises  known  as  No. 
street  in  [the  city  of  New  York],  by  virtue  of  any  pretended 
judgment  rendered  in  summary  proceedings  by  the  defendant  Y. 
Z.,  or  by  the  Municipal  Court  of  the  City  of  New  York,  for  the 
Borough  of  Manhattan  in  the  Third  Judicial  District."^ 

IV.    AFFIDAVIT  AND  ORDER  TO  STAY  WASTE. 
FORM  Ho.  652. 
Affidavit  to  obtain  order  to  xoftrain  waste. 
\_Title  of  court  and  action,"} 
[Venue.'] 
A.  B.  being  duly  sworn,  says: 
I.  That  he  is  the  plaintiff  above  named. 

TI.  That  this  action  is  brought  [here  state  object  —  e,  g.,  to 

■  ' '  ■      I    »  ■■  I  ■■ 

88  Sustained  in  McRobert  v.  Harri-  daring   the   second    lessee   to   be    a 

son,  20  Wkly.  Dig.  228,  where  it  was  trustee  for  the  first,    s.  p.,  Crawford 

held  that  if  summary  proceedings  to  v.  Kastner,  26  Hun,  440,  63  How.  Pr, 

evict  a  tenant  who  is  equitably  enti-  90.  See,  also,  Form  No.  644,  and  note, 
tied  to  a  new  lease  are  brought  in  a  so  Sustained  in  Crawford  v.  Kant 

court   haying,  no   equitable   jurisdic-  ner,  26  Hun,  440,  63  How.  Pr.  90 

tion,  for  the  purpose  of  putting  into  where  the  objection  to  the  proceed 

possession    a    new    tenant    who    has  ings  was  plaintiff's  right  to  a  renewa' 

taken  a  lease  with  knowledge  of  the  lease,  a  question  not  within  the  juris- 

equitable  rights  of  the  other,  their  diction  of  the  District  Court, 
prosecution  may  be  enjoined  in   an  eo  See  Form  No.  644  and  note, 

action  brought  to  obtain  a  degree  de* 
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recover  possession  of  the  lands  mentioned  in  the  complaint  hereto 
annexed  —  or,  to  have  the  lease  held  by  the  defendant  of 
the  lands  mentioned  in  the  complaint  annexed  adjudged  to  be 
forfeited,  and  to  recover  poaacssion  of  said  lands,  with  damages 
for  the  waste]  ;  and  that  all  the  allegations  of  said  complaint  are 
tme,  to  the  knowledge  of  this  deponent 

III.  That  on  or  about  the  day  of  ,  19  ,  e*id 
defendant  has  caused  to  be  cut  and  taken  off  and  chopped  up 
into  cord-wood,  the  wood  and  timber  then  growing  and  being  on 
said  premises,  and  has  now,  cut  and  piled  up  on  said  premises, 
ready  to  be  taken  therefrom,  as  deponent  is  informed  and  be- 
lieves, several  hundred  cords  of  said  cord-wood,  of  the  value  of 
at  least  dollars.  And  the  deponent  further  says,  diat  the 
said  wood  and  timber  so  cut  and  corded  is  not  required  for  the 
necessary  repair  of  any  fences,  buildings,  or  other  structures 
which  were  upon  said  premises  at  the  time  of  the  said  sale,  nor 
for  the  necessary  firewood  for  the  use  of  the  family  of  the  said 
defendant. 

IV.  That  the  said  defendant  has  made  preparations  to  contimie 
to  cut  the  remaining  wood  and  timber  growing  upon  said  prem- 
ises, and  is  continuing  daily  to  cut  the  same ;  and  that>  as  depon- 
ent is  informed,  he,  the  said  defendant,  together  with  one  }L 
N.,  and  others  whose  names  are  unknown  to  deponentj.  and  to 
whom  he,  the  said  defendant,  has  contracted,  or  proposed  to  dis- 
pose of  said  wood,  or  a  portion  thereof,  threaten  to,  and  are  ac- 
tually proeee<ling,  with  their  boatmen,  cartmen,  servants  and  per- 
sons in  their  employ,  to  take  and  remove  off  and  dispose  of  the 
said  cord-wood,  wood,  and  timber.  Deponent  is  so  informed  by 
said  il.  X.,  who,  however,  refuses  to  make  an  affidavit  th«eof 
for  this  motion. 

V.  That  the  land  so  purchased  by  deponent  is  principally  val- 
uable for  the  sake  of  said  wood  and  timber,  and  that  the  de- 
struction thereof,  as  aforesaid,  is  a  permanent  injury  to  the  free- 
hold. 

VI.  That  the  defendant  is  wholly  insolvent  and  irresponsible, 
and  unable  to  answer  to  the  plaintiff  in  damages  in  the  premises; 
and  plaintiff,  as  he  verily  believes,  will  be  left  without  remedy 
as  to  the  timber  already  cut  unless  the  defendant  is  enjoined  from 
removing  or  interfering  with  it. 

[//  ex  parte  add  statement  as  to  no  previous  applicaiton.^ 
[Jurat, 'I  ^Signature.] 
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VOBM  Ho.  653. 
Order  to  stay  wa8te.<>i 

{Name  of}  Court  [or  if  a  court  order'} 

At    a    Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255   of  this  volume.] 
ITiOe  of  action.'] 

On  the  annexed  affidavit  of  A.  B.,  verified  19  ^  and  on  motion 
of  M.  N.,  his  attorney, 

Obdebbd,  that  the  defendant  above  named  be  and  he  is  hereby 
restrained  and  prohibited  from  committing  any  further  waste 
upon  or  damage  to  the  premises  therein  described. 

\_Date.]  [Signature  of  judge  and  initials  of  HUe*'] 

[Or  if  a  court  order]  Enter  [signature  by  initials  of  name 

and  title.'] 
SECTION  11. 

Thk  SSGcmrr. 


1.  Power  of  the  court. 

2.  Statutory  requireneiita 

3.  The  practice. 

4.  FbriB. 

5.  Consent  to  reference^  etc 

6.  Security   on   staying  proceedings 

at  law. 

7.  —  in  what  cases. 

8.  — fraud. 

9.  — corporation  cases. 
10. —  persona  not  in  privity. 
11.  Relief  from  the  obligation. 

FOBMS. 

(654)  Bond  required  1^  the  court 
on  granting  injunction 
(common  form  where  there 
is  no  statute). 


(065)  Undertaking  on  injunetion,  in 
ordinary  cases  (under 
Code). 

(656) to     sUy     trial     off 

money  action  after  issue. 

(657) to    stay    proceedings 

in  money  action  after  yer 
diet,  report  or  deci8i<m,  and 
before  final  judgment. 

(668) to    stay    proceedingH 

on  a  money  judgment 
(where  amount  is  paid  into 
court). 

(659)  The  same;  where  undertaking 

is  given  in  lien  of  payment 
into  court. 

(660)  Undertaking  on  injunction  to 

stay  proceedings  in  eject- 
ment, or  for  dower. 


1.  Power  of  the  eourt.^  — The  power  to  grant  an  injunction 
being  discretionary,  the  court  has  inherent  power  to  reiiuire  as 
a  condition  of  granting  it,  that  security  be  given ;"  and  the  settled 
practice,  in  the  absence  of  statute,  is  to  require  a  bond  or  under- 
taking as  a  condition  of  granting  an  injunction  pendente  lite^ 

wThis  order  may  be  granted,  by 
the  court  or  a  judge  thereof,  em  parte 
and  without  security.  N.  Y.  Code 
Cir.  Pro.,*|  1681. 

«  Russell  V.  Farley,  105  U.  S.  433,  438. 

n  Smith  r.  Day,  L.  R.  21  Ch.  Diy.  421;  Seton  on  Decrees,  66. 

The  reason  is,  that  aeeording  to  the  better  opinion,  the  party  enjoined  by 


For  order  to  stay  waste  after  sale 
on  execution,  see  chapter  on  Ex»- 
cxjnow. 


972  Abbott's  pbacticx  and  fobms. 

unless  a  case  free  from  doubt  and  from  danger  of  injustice  to  de- 
fendant be  made  out^ 

Where  the  requirement  is  thus  discretionary  because  there  is 
no  statute,  the  form  and  condition  of  the  security  is  equsllj 
in  the  discretion  of  the  court;  and  on  continuing  an  injunction 
the  court  may  require  a  new  undertaking,  and  may  prescribe  as 
a  condition  of  continuing  the  injunction,  that  the  old  undertaking 
be  cancelled," 

2.  Statutory  requiremerUs.'i  —  The  Codes  of  Procedure  require 
security  in  all  cases,  and  a  temporary  injunction  cannot  be  granted 
without  requiring  security  ;••  but  the  statutes  leave  both  the 
amount  and  the  propriety  of  requiring  more  than  one  surety  in 
the  discretion  of  the  court,  except  in  those  cases  where  the  object 
of  the  injunction  is  to  stay  proceedings  in  an  action  for  the  re> 
<'overy  of  money,  or  in  ejectment,  or  dower.*^ 

This  requirement  of  at'least  some  security  applies  to  the  com- 
mon temporary  order  restraining  defendant  pending  a  motion  for 
a  temporary  injunction ;"  and  to  the  injunction  clauses  in  an  o^ 
der  appointing  a  receiver,  if  they  go  beyond  enjoining  interference 
with  the  receiver.** 

But  it  does  not  apply  to  a  stay  of  proceedings  in  the  action  in 
which  the  stay  is  applied  for,*  nor  to  an  order  forbidding  inte^ 
ference  with  a  receiver  or  other  officer  of  the  court,  nor  to  an  order 
to  stay  waste.* 

an  improvident  injunction  has  otherwise  no  redress,  unless  he  can  make  out 
a  case  of  malicious  prosecution  or  abuse  of  process.  Palmer  v.  Foley,  71  N.  T. 
106;  s.  P.,  Russell  v,  Farley,  105  U.  S.  433,  437.  Contm,  Floranoe  t.  Nixoa, 
3  U.  89. 

MDodd  r.  Flavell,  2  C.  E.  Green,  255  (holding  that  where  plaintiff's  riglit 
is  clpar  and  the  infraction  of  that  right  is  satisfactorily  established,'  no  seear- 
ity  need  be  required  to  protect  defendant  against  such  damages  as  may  be 
incurred  by  reason  of  the  injunction). 

96  See  paragraph  11,  and  Kent  r.  Bierce,  6  Ohio,  336. 

96  Leonard  v.  Schmidt,  109  App.  Diy.  549,  96  N.  Y.  Supp.  491. 

97  N.  Y.  Code  Civ.  Pro.,  ||  611-620. 

As  to  compelling  new  undertaking  from  time  to  time,  see  p.  476. 

98  Sheldon  r.  Allerton,  1  Sandf.  700;  s.  P.,  Methodist  Churches  v.  Baite, 
18  N.  Y.  463  (dictum), 

99  Pratt  r.  Underwood,  4  Civ.  Pro.  R.  (Browne),  167  (holding  that  the poiper 
to  appoint  a  receiver  does  not  dispense  with  the  statutoiy  reqaiiement  of 
security  on  issuing  an  injunction). 

But  it  may  be  that  in  such  case  the  undertaking  only  covers  damages  sus- 
tained before  the  receiver  takes  possession.  Kem^iod  v,  Gusdorf  (Supn.  Ot 
Dist.  Colum.  1886),  3  Cent.  Rep.  759. 

1  Watt  V.  Rogers,  2  Abb.  Pr.  261,  266;  Charter  c.  Hodge,  150  N.  Y.  5». 

2  Woerishoffer  v.  North  River  Constr.  Co.,  99  N.  Y.  398;  Ph«enix  Pire,  etc. 
Co.  V.  North  River  Constr.  Co.,  6  Civ.  Pro,  106. 
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3.  The  practice,']  —  The  injunction  may  be  expressed  to  be  con- 
ditional upon  the  giving  of  security  in  a  specified  sum^  or,  the 
court  having  fixed  the  amount,  the  security  may  be  given  before 
entering  or  signing  the  injunction,  and  the  fact  that  it  has  been 
given  be  recited  in  it ;  and  the  latter  is  the  better  practice.  Fail- 
ure to  give  the  undertaking  is  an  irregularity,  and  may  be  cured 
by  permitting  filing  nunc  pro  tunc} 

4.  Form.']  —  The  undertaking  to  be  given  on  the  granting  of  a 
provisional  or  temporary  injunction  order  must  conform,  in  terms 
or  in  substance,  to  the  requirements  of  the  Code  therefor ;  *  but  the 
court  may  in  its  discretion  add  more  onerous  or  specific  obliga- 
tions than  the  statutory  form  would  necessarily  involve.' 

6.  Consent  to  reference,  etc.]  —  If  either  the  statute*  or  the 
undertaking  itself^  provides  that  the  damages  may  be  ascertained 
upon  a  reference  or  otherwise,  this  course  may  be  pursued  to  fix 
the  amount,  leaving  only  the  question  of  liability  to  be  determined 
by  action,  but  a  provision  in  the  imdertaking  is  necessary  to 
secure  this  effect,  unless  it  is  contained  in  the  statute.®  The  New 
York  statute®  leaves  it  to  the  court  to  determine  the  method  of 
ascertaining  the  amount  of  the  damages,  though  a  reference  is 
usually  ordered. 

6.  Security  on  staying  proceedings  at  law.]  —  Before  the  ex- 
isting statute,  the  Court  of  Chancery  was  accustomed  to  refuse 

SManley  r.  Leggett,  62  Hun,  562,  17  N.  Y.  Supp.  68.  See  Elliott  v.  Osborne, 
1  Cal.  396,  and  Pell  v.  Lander,  8  B.  Mon.  654,  to  the  effect  that  an  order  for 
injunction  need  not  be  regarded  until  security  is  given. 

♦  Palmer  v.  Foley,  71  N.  Y.  106  {dictum). 

BThus  in  Candee  v.  Wilcox,  26  Hun,  666,  an  order  allowing  an  injunction 
without  prejudice  to  an  action  of  ejectment  was  granted,  on  condition  "  that 
the  plaintiffs  therein  should  giye  an  undertaking  in  their  action  for  the  pay- 
ment of  the  defendant's  costs,  adjudged  against  the  plaintiffs  in  that  action  or 
in  the  action  at  law  in  which  the  right  to  said  premises  and  the  possession 
should  be  tried  and  determined,  and  the  value  of  the  use  and  occupation  of 
said  premises  from  [date],  during  the  pendency  of  said  action,  in  which  such 
trial  and  determination  should  be  had,  and  against  the  commission  of  waste; 
but  in  case  of  plaintiffs'  failure  to  give  said  undertaking,  then  the  said  injunc- 
tion to  be  dissolved,"  was  held  within  the  power  of  the  court;  and  the  under- 
taking, though  not  prescribed  by  statute,  was  held  valid. 

6  Higgins  V,  Allen,  6  How.  Pr.  30. 

7  Garcie  v.  Sheldon,  3  Barb.  232. 

Contra  are  dicta  in  Russell  9.  Farley,  105  U.  S.  433;  Browning  v.  Porter, 
12  Fed.  Rep.  460. 
»N.  Y.  Code.av.  Pro.,  |  623. 
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io  stay  prooeedingB  in  a  perscmal  action  at  law  —  that  is  to  aaj, 
an  action  for  the  recovery  of  a  money  judgment  —  unlesB  the  o(»n- 
piainant  would  pay  the  amount  into  court,  or  give  security  not 
only  for  the  payment  of  any  damages  caused  by  the  injunctioii, 
but  for  payment  of  the  demand  sued  for  if  judgment  should 
be  recovered ;  and  it  was  held  proper  to  do  this  on  proof  of  danger 
of  insolvency,  although  not  on  mere  allegation  of  fear  of  it.** 

This  rule,  embodied  in  the  Xew  York  Revised  Statutes,"  as  a 
restriction  on  chancery  injunctions  against  proceedings  "  at  law. 
in  personal  actions/'  and  in  actions  "  to  recover  lands  or  the  pos- 
session "  thereof,  is  revised  in  the  Code  of  Civil  Procedure,  where 
it  is  expressed  as  a  restriction  on  staying  proceedings  '*  in  an  ac- 
tion in  which  the  complaint  demands  judgment  for  a  sum  of 
moupy  only  after  issue  has  been  joined  therein,"^^  and  in  an  ac- 
tion for  ejectment,  or  for  dower,  after  verdict,  report  or  de- 
cision.** 

7.  — in  what  cases.^  — A  judgment  confessed  is  a  judgmeni 
in  an  action,  within  the  meaning  of  this  rule."  And  any  legal 
step,  whether  in  court"  or  taken  by  an  officer  of  the  court"  la 
pursuance  of  the  judgment,  is  a  "  proceeding."  " 

10  Rodgerfi  r.  Rodj^rs.  1  Paige,  426. 

11  2  N.  Y.  R.  S.  189,  il  141-143. 

Tlie  practice  in  rospeet  to  isAuiag  injimetioiis  imdftT  tlos  atatute  is  stated 
in  Jenkins  v.  Wilde,  2  Paige,  394. 

In  Snyder  r.  Seeman,  41  N.  J.  Eq.  405,  4  Cent.  Rep.  54,  it  was  held  that 
vbeo  a  temporary  injunctioB  to  restrain  efriction  under  an  action  of  ejectment, 
granted  on  a  bill  not  stating  that  the  ejectment  action  had  proceeded  to  judg- 
ment, is  continued  after  it  appears  from  the  answer  that  judgment  had  hen 
obtained  in  such  action,  the  complainant  must  give  sixli  oecnrity  aa  voaid 
have  been  required  upon  the  granting  of  the  injunction  had  it  been  hnovn 
that  a  jud^rment  had  been  entered  in  the  ejectment  action — the  bowl  to  eoter 
damages  from  the  commencement  of  the  injunction  suit. 

12  Security  under  section  611  cannot  be  required  where  i€  doea  »ot  appear 
that  the  action  sought  to  be  stayed  is  at  issue.  Richards  «.  Gcddberg,  7  HiK. 
388,  27  N.  Y.  Supp.  919. 

13  N.  Y.  Code  Civ.  Pro.,  §|  611,  616. 

It  appears  from  a  note  of  Mx.  Throop'a  to  the  commissioner's  report  that 
this  was  intended  to  exclude  equitable  actions. 

i4BurnR  r.  Morse.  6  Paige,   lOS;  Aldrich  r.  .£tna  Co.,  8  Wall.  491. 

IS  Dickey  c.  Craig,  5  Paige,  2S3,  holding  that  setrs  facias  to  revive  a  j«%* 
ment,  although  for  some  purposes  treated  as  an  independent  action,  is  a  cos- 
tjnuation  of  the  original  action,  and  to  obtain  an  injunction  against  it  aecnritr 
must  l)e  given. 

10  Inpallfl  r.  Meroh.  Nat.  Bank,  61  App.  Div.  305,  64  N.  Y.  Supp.  Oil;  Boker 
r.  Curtis,  2  £dw.  Ch.  110;  holding  that  the  sheriff's  act  in  paying  orer  raovT 
made  by  him  on  execution  is  a  proceeding,  within  the  statute,  and  an  injine* 
tion  to  stay  it  requires  security. 
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8.  —  fraud.}  —  Cases  where  actual  fraud  in  the  recovery  of 
the  judgment  is  the  ground  of  the  injunction  are  excepted  by  the 
statute  ;^^  and  it  seems  that  circumstances  which  would  make  its 
enforcement  operate  as  a  fraud  —  such  as  the  fact  that  the  judg- 
ment has  already  been  paid  —  permits  the  court  to  dispense  with 
security.^® 

9.  —  corporation  cases.']  —  The  special  provisions  of  statute  al- 
lowing a  plaintiff  suing  a  corporation  for  sequestration,  to  enjoin 
other  creditors,  constitute  an  implied  exception  to  this  rule,  and 
do  not  require  the  usual  security  on  staying  proceedings  at  law.'* 

10.  — persons  not  in  privity.}  —  Where  the  plaintiff  in  the  in- 
junction suit  is  an  entire  stranger  to  the  judgment^  the  collection 
of  which  is  enjoined,  the  statute  does  not  apply,  for  it  relates  only 
to  parties  in  the  same  action  and  their  privies  f^  and  where  there 
is  no  privity  the  statute  is  not  applicable;  as  for  instance  where 
the  action  is  to  enjoin  defendant  from  enforcing  his  judgment 
against  one  who  was  a  stranger  to  the  suit  in  which  it  was  re- 
covered, and  against  his  property  which  was  not  bound  by  the 
judgment.*^ 

But  one  whose  land  is  apparently  charged  with  the  payment 
of  the  judgment  by  reason  of  its  being  docketed  so  as  to  con- 
stitute an  apparent  Hen,  is  in  privity  with  the  parties  within  the 
rule.** 

17  N.  Y.  Code  Civ.  Pro.,  f  619.  Th«  fraud  in  the  recovery  of  the  judgment, 
which  will  enable  the  conrt  to  dispense  with  a  deposit  and  bond,  is  such  a 
fraud  as  a  false  statement,  a  substitution  of  one  paper  for  another,  or  the  like. 
A  failure  to  perform  a  promise  or  condition  on  which  the  judgment  was  given 
is  not  such  a  fraud.    Cook  v.  Dickerson,  2  Sandf.  690. 

Confession  of  judgment  for  a  sum  not  yet  due,  and  already  secured,  made 
for  the  purpose  of  levy  and  sale  to  defeat  other  creditots  —  held  fraud  within 
the  statute.     Bums  t;'.  Morse,  6  Paige,  108. 

18  Christie  r.  Bogardus,  1  Barb.  Ch.  167,  172.  Dictum,  that  if  the  plaintiff 
establishes  beyond  reasonable  doubt  that  the  judgment  has  been  paid  in  whole 
or  in  part,  the  court  may  dispense  with  the  statutory  security;  but  holding 
that  it  cannot  do  so  on  a  general  allegation  of  pa3rment.  The  party  who  seeks 
to  be  excused  from  depositing  the  money,  or  giving  security,  for  the  whole 
amount  claimed  by  the  adverse  party  to  be  due,  must  state  the  time,  circum- 
stances, and  amount  of  each  payment,  so  as  to  enable  the  court,  by  mere  com- 
putation, to  fix  the  amount  of  the  deposit,  or  of  the  bond,  and  to  give  the 
party  who  is  sought  to  be  enjoined  an  opportunity  to  meet  and  deny  the  fact 
of  such  payments. 

i»N.  Y.  'Code  Civ.  Pro.,  f  1806;  Hutchinson  v.  N.  Y.  Central  Mills,  2  Abb. 
Pr.  394.  The  reason  is  that  he  is  suing,  not  in  hostility  to  other  creditors, 
but  for  equitable  distribution  among  all. 

20  Packer  v,  Nevin,  67  N.  Y.  550. 

21  Hegeman  v.  Wilson,  8  Paige,  29. 

22  Rossow  r.  Bank  of  Commerce,  22  Wkly.  Dig.  448. 
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11.  Relief  frovi  the  obligation.]  — Security  required  by  the 
court  by  virtue  of  its  inherent  power,  as  distinguished  from  a  sui- 
utory  requirement  making  it  the  right  of  the  party  enjoined  to 
have  such  security,  is  under  the  control  of  the  court,  and  it  has 
power  at  a  subsequent  stage  of  the  cause  to  relieve  the  party  from  it 
as  justice  may  require.^ 


FORM  Ho.  664. 
Bsad  nqvind  hy  tte  oovxt  oa  granting  iBJiiiicti4m  (oommom  form  vteis  tktzf 

is  BO  atatuto). 

[Umud  penal  clause,  see  Form  35,  p.  32,  supra,  to  the  word 
'^  WHSBSAS,"  naming  defendant  as  the  beneficiary:  and  continu- 
ing:] WHBBSAS,  the  above  bounden  [name  of  phUniiff]  has  ap- 
plied or  is  about  to  apply  to  the  court  for  an  injuncdon 
restraining  the  above-named  [name  of  defendant]  in  respect  of 
[indicating  concisely  the  object  of  the  injunction] : 

Now  the  condition  of  this  obligation  is  such  that  if  the  aboTe 
bounden  [name  of  plaintiff]  shall  pay  all  damages  which  the  de- 
fendant in  said  suit  may  sustain  in  consequence  of  said  injunc- 
tion being  granted,  should  the  same  be  thereafter  dissolved,**  then 
this  obligation  to  be  void,  otherwise  to  be  of  full  force  and  effect 

[Stgnattu^-es  and  seals.] 
Signed,  sealed  and  delivered 
in  presence  of 

[Signature  of  witness.] 

»  Ruaaell  v.  Farley,  105  U.  6.  433,  442,  and  see  Kent  v.  Bieroe,  6  Ohio,  331 


I 


M  This  ia  the  proper  form  aeoording  460,  an  injunction  bond  was  coedh 

to  established  chancery  practice.    Bein  tioned   to   abide   the   decision  whieb 

V.  Heath,  12  How.  (U.  S.)   175.  shall  be  made  therein   [the  origiiol 

In  Meyers  v.  Block,  7  U.  S.  Supm.  suit],  and  pay  all  sums  of  mooej, 
Ct.  Rep.  525,  the  words:  ''all  such  danuiges,  and  costs  that  shall  be  ad- 
damages  as  he  may  recoyer  against  judged  against  them,  if  said  injuas- 
us  by  reason  of  the  effects  of  said  tion  shall  be  dissolved."  I 
injunction,  in  case  it  should  be  de-  Held,  that  this  did  not  cover  the 
cided  that  the  injunction  was  wrong-  amount  of  the  original  judgment  sod 
fully  issued/'  were  held  to  cover  dam>  its  costs,  nor  the  attorney's  fee. 
ages  resulting  from  the  injunction  In  Russell  v.  Farley,  105  U.  S.  433. 
even  though  before  the  bond  was  the  condition  was  that  **  the  plaintiff 
given;  and  that  an  action  will  lie  on  will  pay  the  parties  enjoined  by  such 
the  bond  without  a  previous  recovery  injunction,  or  detained  thereh^f,  ssdi 
of  such  dunages;  practically  super-  damages  as  they,  or  either  or  oajr  <^ 
seding  the  different  construction  on  them,  may  sustain  by  reason  of  soch 
the  latter  point  in  Bein  v.  Heath,  12  injunction,  if  the  court  finally  dedde 
How.  (U.  §.)  175.  that    the    party    was    not   eatiticd 

In  Browning  v.  Porter,  12  Fed.  Rep.  thereto." 
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^^Acknowledgment  as  in  Form  254,  p.  479,  supra.  Affidavit  of 
sufficiency  and  approval  as  in  Forms  262  and  255,  pp.  479,  480 
of  this  volume.  File  with  clerk;  notice  of  filing  as  in  Form  256, 
p.  480.] 

[Exceptions  by  defendant,  and  justification  as  in  Form  257, 
etc.'] 

FORM  No.  655. 
UnderUkiBs  on  injunotioii  in  ordinary  caaeflSS  (under  Code). 

[Title  of  court,  and  of  action 

in  which  the  injunction  is  asked.] 

Whebeas,  the  plaintiff  above-named  is  about  to  apply  or  has 
applied  for  an  injunction  restraining  the  above-named  [name  of 
defendant]^  his  agents,  attorneys  and  servants  in  respect  to  [in- 
dicate concisely  the  scope  of  the  injunction:] 

Xow,  THEEEFOEE,  the  uudersigncd  [name  or  namss  with  resi- 
dences of  sureties,  if  any]y  do  hereby  [if  more  than  one  sign  say, 
jointly  and  severally]  undertake  that  said  plaintiff  will  pay  to  the 
said  defendant^*  [or,  defendants  or  either  of  them]  so  enjoined 
such  damages  not  exceeding  the  sum  of  dollars,  as  defend- 

ant may  sustain  by  reason  of  the  said  injunction,  if  the  court?^ 
shall  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 

[Such  damages  to  be  ascertained  and  determined  by  the  court, 
or  by  a  referee  appointed  by  the  court,  or  by  a  writ  of  inquiry,  or 
otherwise,  as  the  court  shall  direct.] 

[Date.]  [Signatures.] 

[Execution  and  directions  as  under  last  Form.] 

FORM  No.  656. 
Undertaking  on  injunction  to  stay  trial  of  money  action  after  iitntJS 

[Title  of  court  and  action 

in  which  injunction  is  asked.] 
Whebeas,  the  above-named  plaintiff,  A.  B.,  has  applied  or 
is  about  to  apply  for  an  injunction  in  this  action,  restraining  the 

25  Whether  plaintiflf  nrnst  sign,  and,  Coal  &  Iron  Co.  v.  Hoffman  Steam 

if  surety  is  required,  whether  there  Coal  Co.,  16  Abb.  Pr.  78,  39  Barb.  16. 
must  be  more  than  one,  is  for  the  27  "  The  court "  here  means  a  court 

court   or   judge   to   say.     Page    455,  having  jurisdiction  to  decide,  and  in- 

paragraph  14;  N.  Y.  Code  Civ.  Pro.,  eludes  an  appellate  court.     Town  of 

I  811.     It  is  the  usuaL  practice,  in  Guilford  i;.  Cornell,  4  Abb.  Pr.  223. 
offering  an  undertaking  upon  an  e^  28  See  first  note  to  preceding  Form. 

parte  application,  for  the  plaintiff  not  If  the  defendant's  motion  papers  do 

to  execute,  and  to  provide  two  sure-  not  show  that  issue  has  been  joined 

ties  (or  a  surety  company).  in  the  action  sought  to  be  stayed,  the 

2«  "  Defendant "  here  means  all  that  statute  does  not  apply.     Richards  v. 

are  enjoined  and  obey  whether  they  Goldberg,  7  Misc.  388,  27  N.  Y.  Supp. 

have  appeared  or  not.     Cumberland  919. 
62 
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above-named  Y.  Z.  from  proceeding  to  the  trial  of  an  action 
pending  in  the  court  of  ,  wherein  said  Y.  Z. 

ie  plaintiff,  and  the  said  A.  B.  is  defendant,  and  the  complaint 
demands  judgment  for  a  sum  of  monej  only,  and  issue  has  besi 
joined. 

Now,  THBEEFOBB,  WO  C.  D.,  of  No.  Street,  in  the 

city  of  ,  county  of  ,  and  State  of  New  York,  and  £. 

F.,  of  No.  street,  in  the  town  of  and  county 

of  ,  and  State  aforesaid,  do  hereby  [t/  more  than  one 

sign  say,  jointly  and  severally]  undertake  to  and  with  the  said 
defendant  Y.  Z.,  pursuant  to  the  statute,  that  the  plaintiff  A.  R 
will  pay  to  the  said  defendant  Y.  Z.  [the  party  enjoined]  ^  or  his 
representative,  all  damages  and  costs  which  may  be  recovered  by 
him  in  the  said  action  stayed  by  said  injunction,  not  exceeding 
dollars;  and,  also,  all  damages  and  costs  that  may  be 
awarded  to  him  in  this  action  in  which  the  injunction  order  is 
granted.  [And  the  damages  in  this  action  may  be  ascertained 
by  reference  or  otherwise,  as  the  court  may  direct], 

[Date.']  [Signatures.] 

[Directions  for  execution,  etc,  as  under  Form  654,] 

FORM  No,  657. 

QndertakiBg  on  injunctioii  to  stay  proceedinsa  in  money  action  after  verdict, 

report,  or  decision,  and  before  final  judgments 

[As  in  last  Form  to  the  *,  continuing:]  in  a  certain  action  pend- 
ing in  the  Court  of  ,  wherein  the  said  Y.  Z.  is  plain- 
tiff and  the  said  A.  B.  is  defendant,  and  the  complaint  demands 
judgment  for  a  sum  of  money  only,  and  a  verdict  [or,  a  report  of 
a  referee  —  or,  a  decision  of  the  court]  has  been  rendered,  but 
final  judgment  has  not  been  entered  therein;  and  the  said  plain- 
tiff A.  B.  elects  to  give  this  undertaking,  pursuant  to  the  statute, 
in  lieu  of  payment  into  court : 

Now,  THEBEFOEB,  WO  [names  and  residences],  do  hereby  [if 
more  than  one  sign,  say,  jointly  and  severally]  undertake  to  and 
with  said  Y.  Z.,  pursuant  to  the  statute,  that  the  plaintiflF,  A.  B., 
will  pay  the  sum  of  dollars  [sum  awarded  by  verdict,  rfc], 

and  all  costs  of  said  action,  amoimting  together  to  the  sum  of 
dollars,  with  interest  thereon  from  the  day  of  , 

29  In  this  case  there  must  be  two  graph   13).     Whether  plaintiff  must 

or  more  sureties    (N.   Y.   Code   Civ.  also  sign  is  for  the  court  or  judge  to 

Pro.,  §  618),  unless  a  company  gives  say.     N.  Y.  Code  Civ.  Pro.,   §  811; 

the  undertaking.      (Page  455,  para-  p.  455,  tupro,  paragraph  14. 
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19  ,  Ihere  add  as  may  be  directed  by  the  court,  for  instance'} 
to  the  said  Y.  Z.,  or  his  representative^  in  case  this  court  shall 
finally  decide  that  said  A.  B.  was  not  entitled  to  the  injunction. 
LAnd  the  damages  may  be  ascertained  by  a  reference  or  other- 
wise, as  this  court  may  direct.] 

JiDate.']  ISignatures.} 

^Directions  for  execution,  etc.,  as  under  Form  654.] 

FORM  No.  668. 

Undertaking  on  injunction  to  stay  proceedings  on  a  money  judgment  (wher^ 

amount  is  paid  into  court)  .so 

[^As  in  Form  656  to  the  *,  continuing:'}  upon  a  judgment  for 
a  sum  of  money  recovered  by  said  Y.  Z.  against  said  A.  B.  in 
the  Court  of  ,  on  the  day  of  >  19     > 

in  an  action  wherein  the  said  Y.  Z.  was  [plaintiff]  and  the  said 
A.  B.  was  [defendant] : 

Xow,  THEHEFOBE,  WO  [name  or  names,  with  residences  and 
occupations']  do  hereby  [if  more  than  one  sign,  say,  jointly  and 
severally]  undertake  to  and  with  said  Y.  Z.,  pursuant  to  the 
statute,  that  the  plaintiff  A.  B.  will  pay  to  said  defendant  Y.  Z. 
all  damages  and  costs  which  may  be  awarded  to  him  by  the  court 
in  this  action  in  which  such  injunction  order  is  granted,  not  ex- 
ceeding the  sum  of  dollars.  [And  the  damages  may  be 
ascertained  by  a  reference  or  otherwise,  as  the  court  may  direct] 

IDate,}  [Signatures.'] 

[Directions  for  execution,  etc.,  as  under  Form  654.] 

FORM  No.  659. 
The  tame;  where  undertaking  ia  given  in  lieu  of  payment  into  courtwSi 

[As  in  Form  656  to  the  *,  continuing:]  upon  a  judgment  for 
a  sum  of  money,  viz.,  dollars,  damages  and  costs,  recovered 

by  said  Y.  Z.  against  said  A.  B.  in  an  action  in  the  Court  of 

,  on  the  day  of  ,  19     ,  wherein  the  said 

Y.  Z.  was  [plaintiff]  and  the  said  A.  B.  was  [defendant]  ;  and 
said  plaintiff  elects  to  give  an  undertaking  pursuant  to  the  stat- 
ute in  lieu  of  payment  into  court,  as  well  as  to  secure  damages  and 
costs : 

30  Whether  plaintiff  must  sign,  and  be  two  or  more  sureties  (N.  Y.  Code 

whether,  if  surety  is  required,  there  Ci^.  Pro.,  §  618),  unless  a  fidelity  or 

must  be  more  than  one,  is  for  the  puaranty  company  gives  the  under- 

court  or  judge  to  say.     N.  Y.  Code  taking.     Page  465,  supra.     Whether 

Civ.  Pro.,  f  811 ;  p.  466,  supra,  para-  plaintiff  also   must   sign   is   for   the 

graph  14.  court   or   judge   to   say.     Page   465, 

81  In  this  class  of  cases  there  must  supra;  N.  Y.  Code  Civ.' Pro.,  |  811. 
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Now,  THEBEFOBE,  \ve  luames  and  residences]  do  hereby  [if 
more  than  one  sign,  say,  jointly  and  Beverally]  undertake  to  anJ 
with  tbo  said  Y.  Z.,  pursuant  to  the  statute,  that  the  plaintiff 
A.  B.  will  pay  the  said  sum  of  dollars    ^specify    the  full 

amount  of  the  judgment,  including  interest  and  coai«],  with  in* 
terest  from  the  day  of  ,  19     ,  [here  add  the  direc- 

tions of  the  court;  see,  for  instance,  clause  in  Form  No.  657,  and 
further,  that  the  plaintiff  A.  B.  will  pay  to  the  said  defendant 
Y.  Z.  all  damages  and  costs  which  may  be  awarded  to  him  Lj 
the  court  in  this  action  in  which  such  injunction  order  is  granted^ 
not  exceeding  the  sum  of  dollars,  in  addition  to  the  amount 

and  interest  herein  above  specified.  [And  the  damages  may  be 
asTCTtained  by  a  reference  or  otherwise,  as  this  court  may  direct] 

IDate.li  [Signatures.] 

[Directions  for  execution,  etc.,  as  under  Form  654.] 

FORM  No.  eeo. 

Uadertakiiv  on  injunctum  to  stay  proceedings  in  ^ectment  or  for  dower^ 

[As  in  Form  656  to  the  *,  continuing:]  in  an  action  of  eject- 
m(*nt  [  or,  for  dower]  pending  in  the  Court  of 

wherein  said  Y.  Z.  is  plaintiff  and  the  said  A.  B.  is  defendant, 
and  a  verdict  [or,  the  report  of  a  referee  —  or,  the  decisioEn  of 
the  court]  has  been  had: 

Now,  THEBEFOBE  [name  or  names,  and  residences  of  st^reHes]. 
docs  [or,  do]  hereby  [if  more  than  one  sign,  say,  jointly  and 
severally]  undertake  to  and  with  said  Y.  Z.,  pursuant  to  the 
statute/ that  the  plaintiff  A.  B.  will  pay  to  the  said  defendant 
Y.  Z.,  or  his  representative  all  damages  and  fosts  not  exceedins: 
the  sum  of  dollars,  which  may  be  awaided  to  him  in  this 

action  wherein  such  injunction  is  granted. 

[Date]  [Signatures,] 

[Directions  for  execution,  etc,  as  under  Form  654.] 

SECTION  in. 

SKBVnTQ  AND  EnIOBCINO  AN  iNJXTNCnON. 

1.  Personal  Bervice.  FoBics. 

2.  Actual  notice.  (661)  Affidavit  of  sendoe  ol  imytss^ 

3.  Prtxif  of  service.  tion  iirranted  by  a  jod^ 

4.  Disobedience.  (662)   Affidavit  of  service  of  in  junc- 

tion fH'Uited  by  the  court 


82  Whether  plaintiff  shall  join,  and      to  say.    Page  455,  supra;  K.  Y.  QA 
whether,  if  surety  is  required,  there       Civ.  Pro.,  f  811. 
must  be  one  or  two,  is  for  the  court 
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1.  Personal  service.']  — ^Wherever  practicable  serve  the  order 
personally  on  each  person  whom  it  is  desired  to  be  able  to  punish 
for  contempt  in  case  of  disobedience;  as  the  courts  often  justly 
refuse  to  punish  a  party  for  contempt  after  service  only  on  the 
attorney;  although  the  power  to  do  so  sometimes  exists. 

If  the  injunction  is  by  judge's  order,  deliver  an  uncertified 
c'opy,  and  e^ibit  to  the  person  served  the  original  order,  showing 
the  judge's  signature. 

If  a  court  order  the  N.  Y.  statute  requires  delivery  of  a  certified 
c'opy.^  But  service  of  an  ordinary  copy,  accompanied  by  exhibit- 
ing a  certified  copy  and  showing  the  certificate  and  seal,  in  the 
absence  of  statutory  requirement,  is  enough. 

The  summons  should  be  served  at  or  before  the  time  of  service 
of  the  order.^ 

Copies  of  the  papers  upon  which  the  order  was  granted  must 
be  delivered  with  the  copy  of  the  order.^ 

2.  Actual  notice,']  —  In  case  personal  service  is  delayed  by  dis- 
tance, or  other  hindrance,  it  is  usually  good  policy  to  give  actual 
notice,  which  may  be  by  telegraph  or  otherwise,  taking  care  that 
it  is  both  distinct  and  provable. 

An  injunction  not  only  restrains  the  parties  to  the  action  in 
which  it  was  granted,  but  also,  when  so  drawn,  those  who  act 
under  or  in  connection  with  a  party,  as  attorneys,  agents,  or  em- 
ployes. And  no  person  with  knowledge  of  the  terms  of  an  injunc- 
tion order,  even  if  not  a  party,  can  aid  or  co-operate  with  a  party 
in  doing  the  prohibited  act  without  incurring  the  penalty  pre- 
scribed by  statute.** 

3.  Proof  of  service.]  —  It  is  best  to  specify  the  hour  of  service 
in  the  affidavits  of  service  and  to  have  affidavits  verified  imme- 
diately upon  effecting  service,  without  awaiting  the  time  when  it 
may  be  desired  to  use  them. 

33  N.  Y.  Code  Civ.  Pro.,  §  610. 

34  Daly  p.  Amberg,  126  N.  Y.  490  (while  irregular  if  served  before  Bummons 
it  is  not  void) ;  People  ex  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  262  (the 
court  may  grant  the  order  before  service  of  summons,  to  become  operative 
upon  its  service  with  order). 

38  Code  Civ.  Pro.,  §  610.  Failure  to  serve  copies  of  the  papers  is  not  a 
ground  for  vacating  order.  Knudson  v.  Friedery,  27  Misc.  98.  57  N.  Y.  Supp. 
581  (copy  of  undertaking  not  served) ;  Augrich  v.  McOwen,  4  N.  Y.  Monthly 
L.  Bui.  66  (copy  of  undertaking  served  without  copy  of  judge's  approval 
indorsed). 

36  People  eaf  rel.  Stearns  v.  Marr,  181  N.  Y.  463,  and  cases  cited. 
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4.  Disobeditnce.]  —  Disobedience  maj  be  puniaiied  by  proceed- 
iugs  for  contempt,^  and  is  also  ground  for  refusing  to  allow  the 
delinquent  to  proceed  in  the  action  generally.^ 


FORM  No.  661. 
AflldaTit  of  Mrrico  of  ioJimctioB  pantod  by  a  iiidce.n 

[Title  of  court  and  cause. 1 
[Venue.  J 

C.  D.,  being  duly  sworn,  says,  that  he  is  the  managing  clerk 
in  the  office  of  O.  P.,  the  plaintiffs  attorney,  in  this  action;* 
that  at  in  the  city  of  ,  in  the  county  of  ,  in 

this  State,  on  the  day  of  ,   19     ,  at  minuta 

past  o'clock,  in  the  noon,  he  served  the  injunction- 

order,  of  which  the  annexed  is  a  certified  copy,  personsdly  upon 
the  defendant  Y.  Z.,  *  by  showing  the  original  order  to  said  d^ 
fendant  and  the  signature  of  Hon.  J.  K.  thereon,  and  deliTerinf 
a  copy  of  said  order  [if  the  order  was  ex  parte,  add,  together  witi 
a  copy  of  —  designating  the  papers  on  which  the  order  icos 
granted]  to  said  defendant  \_or,  if  defendant  is  a  corporation,  say, 
by  showing  the  original  order  and  signature  of  Hon.  J.  K. 
thereon,  M.  N.,  the  president  of  the  company,  def«id- 

ant  above-named  —  or  designate  other  officer  or  agent  on  whom 
servi-ce  was  made  —  and  delivering  a  copy  of  said  order  —  a/ii 
if  the  order  was  ex  parte  —  together  with  a  copy  of  —  designaiiu^ 
the  papers  on  which  it  was  granted  —  to  said  M.  N.],  and  leaving 
said  copies  with  him;  and  t  that  deponent  knew  the  person  s*) 
served  to  be  the  defendant  [or,  to  be  cich  president]  as  afore- 
said. 

[Jurat.]  [Siijnatwre.] 

[If  proof  of  service  of  summons  is  inserted,  add  statement  of  the 
age  of  deponent.     See  Form  No.  369,  p.  641.] 

FORM  No.  668. 
Affidavit  of  oerfice  of  injiiaction  aranted  by  the  court. 

[As  in  last  Form  to  the  asterisk,  continuing:]  by  delivering 
to  said  defendant,  and  leaving  with  him  [or,  if  on  a  corporaiiox 


37  See  chapter  on  Contempt. 
3*  See  page  142,  supra. 


S9  Su.dtnined  by^  Mayor,  etc..  of  New      was  held  sufficient  to  support  to  at- 
York  r.  Stnten  Island  F.  Co.,  64  N.  Y.       tachment  for  contempt. 
622,  aff  *ir  40  Super  Ct.  300,  where  a  40  If  service  of  summons  is  induded, 

much  more  meager  affidavit  of  service      insert    statement    as    to    age.     See 

D.  641. 
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by  delivering  to  M.  N.,  the  president  —  or  designate  other  officer 
or  agent  on  whom  service  was  made  —  of  the  company,  de- 

fendant above-named,  and  leaving  with  him]  a  certified  copy- 
thereof  [if  the  order  was  made  ex  parte,  add  together  with  a  copy 
of  the  —  specifying  papers  on  which  it  was  granted]  ^  and  [con- 
tinue  as  in  last  Form  from  the  f]. 

SECTION   IV. 
Gettinq  Rid  of  an  Iw junction. 


1.  Power  to  refuse  to  continue  or  to 

dissolve  on  the  giving  of  in- 
demnity. 

2.  —  tlie  practice. 

3.  Motion  to  vacate  or  modify, —  in- 

junction granted  on  notice. 

4. eoj  parte  injunction. 

5. temporary  restraining  order. 

6.  — application  on  new  facts. 

7.  Appeal. 

8.  — stay  or  suspension. 

9.  Motion  and  appeal. 
10.  Effect  of  judgment. 

FOBHS. 

(6C3)  Affidavit  to  apply  ew  parte  to 
judge  to  vacate  ew  parte  in- 
junction. 


(604)  Order  vacating  ea  parte  an 
injunction  granted  ew  parte, 

(665)  Order  to  show  cause  why  in- 
junction should  not  be  va- 
cated or  modified. 

(066)  Notice  of  motion  to  vacate  or 
modify  injunction. 

(667)  Order    granting    or    denying 

motion  (on  notice  or  order 
to  show  cause)  to  vacate  or 
modify  injunction. 

(668)  The  same;  on  the  ground  of 

abatement. 

(669)  The   same;    dissolving  as  to 

some  and  continuing  as  to 
others. 


1.  Power  to  refuse  to  continue  or  to  dissolve  on  the  giving  of 
indemnity,'] —  The  court  has  a  discretionary  power  to  dissolve  even 
a  proper  injunction  on  the  defendant  giving  indemnity  ;**  but  this 
is  not  matter  of  right  on  the  part  of  defendant.*^  The  provision 
of  the  New  York  statute*^  declaring  that  "  the  court  or  judge 
must,  where  the  alleged  wrong  or  injury  is  not  irreparable  and  is 
capable  of  being  adequately  compensated  for  in  money,  vacate 
the  injunction  order  upon  the  defendant's  executing  an  undertak- 
ing in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order  " —  was  not  intended  to  require  this  to  be  done  where  plain- 
tiff's right  is  clear,  and  the  conduct  restrained  would  be  illegal.^ 


41  Northern  Pac.  R.  R.  Co.  v.  St.  Paul,  etc.,  R.  R.  Co.,  2  McCrary,  260, 
Myers'  Fed.  Dec.  1675,  4  Fed.  Rep.  688. 

42McWilliams  Mfg.  Co.  t\  Blundell,  11  Fed.  Rep.  419  (Patent  case). 

48  N.  Y.  Code  Civ.  Pro.,  $  629. 

44  Thayer  t?.  Rochester  City,  etc.,  R.  R.  CJo.,  15  Abb.  N.  C.  62,  and  cases  cited. 
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2.  —  the  practice,']  — Application  for  such  relief  shouid  be 
made  to  the  judge  or  court  by  whom  the  injunction  was  granted,** 
but  it  may  be  made  before  decision  on  an  order  to  show  cause  whj 
an  injunction  should  not  be  granted  or  continued.** 

The  affidavit  must  state  facts  and  circumstances  on  which  the 
court  can  determine  as  matter  of  proof,  that  the  injury  is  not  ir- 
reparable but  is  capable  of  adequate  compensation  in  damages. 
A  general  allegation  on  this  point  is  but  matter  of  opinion  and 
insufficient.*^ 

The  undertaking  should  afford  a  full  indemnity;*®  and  under 
tho  Xew  York  statute  an  order  dissolving  an  injunction  upon  an 
undertaking  which  does  not  follow  the  terms  of  the  statute  above 
stated  is  error,  if  the  damages  sustained  by  vacating  might  prove 
more  than  those  stated  as  indemnified  against*^ 

3.  Motion  to  vacate  or  modify  —  injunction  granted  on  no- 
tice.] —  One  who  omits  to  oppose  the  granting  upon  notice,  or  the 
continuance  of  an  injimction  after  order  to  show  caaaSy  or  opposes 
it  imsuccessfully,  cannot  (except  on  subsequently  occurring  facts) 
move  to  vacate  or  modify  it  without  leave,"  which  ought  to  be  re- 
served in  the  order  granting  or  continuing  the  injunction"  in  oi^ 
der  to  secure  the  right. 

If  such  reservation  was  not  made,  the  party  is  left  to  his  mo- 
tion for  leave,   or  to  resettle  the  order  by  expressing  leave.® 

45  Metropolitan  Kiev.  R.  R.  Co.  t?.  ManhatUn  Ry.  Co.,  65  How.  Pr.  277. 

46  Metropolitan  Elev.  R.  R.  Co.  v.  Manhattan  Ry.  Co.,  11  Daly,  367,  65  Hov. 
Pr.  319,  2  Civ.  Pro.  R.  (McCarty)  473,  which  see  at  p.  134.  supra^  note  71. 

Unsuccessfully  resisting  such  an  order  to  show  cause,  without  offerii^  to 
give  security  to  dissolve,  has  been  held  to  preclude  a  subsequent  application. 
Quantrell  v.  Bovnton  (Andrews,  J.),  N.  Y.  Daily  Reg.  June  17,  1886. 

47  Metropolitan  Elev.  R.  R.  Co.  v.  Manhattan  R.  R.  Co.,  65  How.  Pr.  277. 
4A  See,  as  to  what  damages  and  loss  the  undertaking  should  cover.  DeCamp 

F.  Burns,  33  App.  Div.  517,  63  N.  Y.  Supp.  1035;  also,  Section  V  of  this  Arti- 
cle, pnraprnph  5,  pn^e  093. 

40  Cliamherlin  c.  Buffalo,  N.  Y„  etc.,  R.  R.  Co.,  31  Hun,  339. 

Otherwise  of  a  voluntary  undertaking  given  to  secure  dissolution  by  eoo- 
•ent.     Candee  r.  Wilcox,  26  Hun,  666. 

In  the  case  in  11  Daly.  3G7  {above) ,  it  was  directed  tnat  the  imdertaidng be 
in  such  form  as  to  indemnify  the  plaintiffs  against  any  loss  or  injuir  they 
may  sustain  by  the  vacating  of  the  injunction  from  time  of  v&catisg  it  to 
the  trial  and  judgment. 

B^^  The  rules  here  stated  are  the  result  of  the  application  of  sound  general 
principles  fsee  volume  I,  pp.  157-165),  and  are  expressly  applied  to  iajriX' 
tioTis  hv  N.  Y.  Code  Civ.  Pro.,  S|  626-628. 

51  Pee  Forms  552,  653. 

62  See  p.  159. 


PBOVISIONAL   REMEDIES. III.    INJUNCTION.  986 

Whether  leave  has  been  reserved  or  is  unnecessary,  the  motion  to 
vacate  or  modify  should  be  made  on  notice,  and  to  the  judge  or 
court  that  granted  the  injunction,**  and,  if  to  the  court,  then  at  a 
term  at  which  a  contested  motion  can  be  heard. 

The  motion  to  vacate  or  modify  may  be  made  upon  the  orig- 
inal papers  (except  that  if  leave  is  to  be  asked  there  must  be  affi- 
davits supporting  that  request),  or  upon  papers  on  defendant's 
part  in  opposition,  or  both.  If  defendant  had  leave  reserved  in 
the  injunction,  he  may  apply  if  he  choose  on  the  original  papers, 
and  if  imsuccessful  may  apply  again  on  papers  in  opposition." 

To  apply  on  defendant's  new  papers  in  opposition  permits 
plaintiff,  under  the  New  York  practice,  to  produce  new  affidavits 
in  support  of  the  injunction.*"^ 

4. ex  parte  injunction.']  —  To  vacate,  in  whole  or  in  part, 

an  injunction  granted  ex  parte,  an  ex  parte  application  may  be 
made,  either, 

1.  If  granted  by  a  judge,  to  the  same  judge,  or  to  the  appel- 
late division ;  *•  or  (upon  affidavit  to  the  statutory  reason),"  to  an- 
other judge  of  the  court  or  to  the  court  at  Special  Term. 

2.  If  granted  by  the  court  at  Special  Term,  to  the  judge  who 
held  court  when  it  was  granted  (applying  either  in  court  or  out), 
or  to  the  Appellate  Division;  or  upon  affidavit  to  the  statutory 
reason)  to  a  Special  Term  held  by  another  judge  of  the  court. 

3.  If  made  by  the  Appellate  Division,  to  the  Appellate  Di- 
vision." 

In  either  case  there  is  power  to  entertain  ex  parte  an  appli- 
cation to  vacate  an  ex  parte  injunction  f^  but  unless  some  wrong 
practice  in  obtaining  the  order,  or  inadvertence  or  imprudence  in 
granting  it,  call  for  immediate  retraction,  or  the  emergency  does 
not  justly  admit  of  the  necessary  delay,  the  court  or  judge  will 

53  See  p.  164. 

64  N.  Y.  Code  Civ.  Pro.,  §  627. 

65  N.  Y.  Code  Civ.  Pro.,  §  627. 

5^  The  Appellate  Division  will  entertain  the  application  only  if  some  special 
necessity  tnerefor  exists.  Matter  of  Barkley,  42  App.  Div.  697,  59  N.  Y.  Supp. 
742. 

57  Code  Civ.  Pro.,  S  626. 

68  The  fact  that  the  present  Appellate  Division  is  not  composed  of  the  same 
judjjcs  as  that  which  granted  it  does  not  preclude  the  application. 

w»P.  91,  etc.,  supra;  N.  Y.  Code  Civ.  Pro.,  jf  626;  s.  p.,  Bruce  v.  D.  & 
H.  Canal  Co.,  8  How.  Pr.  440;  Coffin  v.  Prospect  Park,  etc.,  R.  R.  Co.,  61  How. 
Pr.  106. 
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usually  leave  the  party  to  his  motion.^  If  this  is  done,  the 
proper  practice  is  not  to  call  in  the  adverse  party  to  a  hearing 
on  the  application  already  presented  ex  parte,  but  to  take  an  or- 
der to  show  cause  returnable  before  the  judge,  if  he  granted 
the  injunction,  or  before  a  term  at  which  a  contested  motion  can 
be  heard,  so  as  to  bring  the»niotion  within  the  rule  that  an  appli- 
cation on  notice  to  vacate  a  judge's  order  may  be  made  either  to  the 
judge  who  made  the  order,  or  to  the  Special  Term,  and  on  the  siine 
or  additional  papers. 

5. temporary  restraining  order."] — A  temporary  re- 
straining order,  pending  an  order  to  show  cause  why  the  defend- 
ant should  not  be  enjoined  pending  the  action,  is  an  injunction 
within  these  rules ;  but  an  application  to  vacate  such  an  order  i« 
not  generally  to  be  allowed  to  supersede  the  hearing  on  the  order 
to  show  cause,  but  only  to  quicken  it  if  need  be,  or  to  make  a 
temporary  modification  in  the  interim. 

6.  —  application  on  new  facts.']  —  Neither  a  decision  of  a  mo- 
tion for  injunction  on  notice,  nor  the  decision  of  an  application 
regularly  made  on  notice  to  vacate  an  injunction,  whether  the  ap- 
plication be  made  on  the  original  papers,  or  on  papers  in  op- 
position, precludes  an  application  founded  on  new  facts  occu^ 
ring  since  then,'*  or  upon  the  fact  that  a  complaint  made  since 
such  docision  fails  to  show  a  cause  of  action  sufficient  to  entitle 
plaintiff  to  an  injunction  for  a  cause  of  action  stated  in  the  in- 
junction.® 

7.  Apprnl.'l  — An  order  granting  an  injunction  is  appealable 
to  the  Appellate  Division ;  ^  but  not  to  the  Court  of  Appeals. 

8.  —  stay  or  suspension.]  — ^Where  an  appeal  lies,  the  court 
may  grant  a  stay  of  the  respondent's  proceedings  on  the  injunotior. 

00  For  instances  of  the  denial  of  cai  parte  applications,  see  Gere  r.  X.  Y. 
Contral.  etc.,  R.  R.  Co.,  38  Hun,  231;  Peck  t\  Yorks,  41  Barb.  547,  afg  24 
How.  Pr.  363. 

61  See  supra,  p.  102;  Hawkins  r.  Pekas,  44  App.  Div.  3ft5,  60  N.  Y.  Supp. 
110*^  (this  rule  is  peculiar  to  injunction  orders). 

^2  y.  Y.  Code  Civ.  Pro.,  §  628. 

63  One  not  expressly  restrained  may  appeal  if  he  is  prejudiced  by  the  effect 
of  the  injunction,  ns* where  it  forbids  a  co-defendant  from  paying  money  to 
him.    Landers  r.  Fisher,  24  Hun,  648. 
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as  in  the  case  of  other  orders;^  but  the  stay  does  not  Leave  the 
appellant  at  liberty  to  disobey  the  order,  it  only  suspends  the  re- 
spondent's right  to  proceed  in  court  upon  it  meanwhile.*® 

The  appellate  court  have  power,  in  advance  of  the  hearing,  to 
modify  or  suspend  the  injunction;^  but  this  power  is  only  to  be 
invoked  in  an  extreme  case. 

9.  Motion  and  appeal.']  —  The  pendency  of  an  appeal  does  not 
preclude  a  motion  to  vacate  the  injunction,^  nor  does  the  pend- 
ency of  a  motion  to  vacate  preclude  an  appeal.® 

10.  Effect  of  judgment.']  — A  final  judgment,  whether  in  favor 
of  *  or  adverse  to  the  plaintiff,  and  whether  on  the  merits  or 
merely  dismissing  his  suit,^^  of  itself  terminates  a  temporary 
injunction.^^  If  the  judgment  be  in  his  favor,  the  continuance 
of  restraint  depends  on  the  insertion  of  an  injunction  in  the  judg- 
ment''^ Reversal  of  judgment  on  appeal  does  not  of  itself  re- 
instate, but  motion  therefor  should  be  granted  as  of  course.'"^ 

64  Sixth  Ave.  Elev.  R.  R.  Co.  v.  Gilbert  Elev.  Ry.  Co.,  3  Abb.  N.  C.  63,  6ft. 

66  Sixth  Ave.  Elev.  R.  R.  Co.  v,  Gilbert  Elev.  R.  R.  Co.,  71  N.  Y.  430  (so 
held  in  case  of  appeal  from  a  judgment). 

See.  also,  Leonard  v.  Ozark  I^and  Co.,  115  U.  S.  465,  where  the  Supreme 
Court  reiterates  the  rule  laid  down  in  the  Slaughter-house  ease,  10  Wall.  273, 
297,  that  "  neither  an  injunction  nor  a  decree  dissolving  an  injunction  passed 
in  a  circuit  court,  is  reversed  or  nullified  by  an  appeal  or  writ  of  error  before 
the  cause  is  heard  in  this  court."  (Citing  also  Hovev  r.  McDonald,  109  U.  S. 
161.) 

06 See  Leonard  v,  Ozark  Land  Co.  (above  cited). 

67  Ireland  r.  Nichols,  9  Abb.  Pr.  (N.  8.)  71,  and  supra,  p.  163,  par.  176. 

65  Same  paragraph. 

69Musgrave  v.  Staylor,  36  Md.  123;  Gardner  v.  Gardner,  87  N.  Y.  14,  62 
How.  Pr.  266;  Webber  v,  Wilcox,  46  Cal.  301  (holding  sureties  not  liable  for 
damages  accruing  after  judgment  though  the  judgment  was  subsequently 
reversed ) . 

70 See  Bishop  r.  Bascoe,  9  Wkly.  Cin.  L.  Bui.  Ill,  and  cases  cited. 

As  to  effect  of  amending  complaint  upon  demurrer  sustained,  see  Shipman 
V.  Superior  Ct.  (Cal.  1887),  12  Pac.  Rep.  787. 

TiPocantico  Water  Works  Co.  r.  Low,  21  Misc.  172,  47  N.  Y.  Supp.  72; 
Reynolds  r.  Everett,  67  Hun,  294,  22  N.  Y.  Supp.  306;  aff'd,  144  N.  Y.  189. 

72  Jackson  r.  Bunnell,  113  N.  Y.  216;  Carpenter  v.  Fisher,  18  App.  Div.  661, 
46  N.  Y.  Supp.  6. 

78  Hatch  V.  W.  U.  Tel.  Co.,  N.  Y.  Daily  Reg.  Dec.  20,  1882. 
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FOBM  HP.  668. 
Affidavit  to  ap^  ox  ptrte  to  judge  or  court  to  Taeate  at  porte  ia|BBcti«B.7« 

[Title  of  court  and  action,'] 
[  Venue.] 
Y.  Z.,  being  duly  swom,  says : 

I.  That  he  is  the  defendant  above-named,  and  that  on  the 
day  of  ,  19       ,  the  injunction  order  hereto  annexed 
was  served  on  him,  with  the  copies  of  the  papers  on  \^-hich  it 
was  granted,  which  are  also  annexed. 

II.  That  [here  state  the  condition  of  the  cause  in  respect  io 
service  of  the  summons  and  other  proceedings:  indicating  also  the 
irregularity,  if  any,  affecting  the  injunction.] 

III.  That  said  injunction  order  was  granted  without  notice  to 
defendant  or  his  attorney. 

rV.  That  this  defendant  has  fully  and  fairly  stated  the  case  to 

,  his  coimsel,  who  resides  at  No.  [etc.]  in  [_etc.]j  and 

that  he  has  a  good  and  substantial  defense  on  the  merits  to  the 

action,  as  he  is  advised  by  Lis  said  counsel,  after  such  statement, 

and  verily  believes." 

V.  [In  case  of  disability  or  absence  of  judge  who  made  the 
injunction  or  held  the  term  of  court  when  it  was  made:]  That 
Hon.  J.  K.,  who  granted  the  said  injunction  order  [or,  who  held 
the  term  of  the  court  at  which  the  said  injunction  order  wa? 
granted],  is  absent  from  the  country  [here  state  the  particulars 
of  absence  or  other  disability  of  the  judge;  or,  if  gra^Ued  by  Ap- 
pellant Division,  that  the  Appellant  Division  hns  adjourmd;  or 
otherwise  show  the  inability  to  make  application  to  the  same 
judge  or  court]. 

VI.  That  deponent  is  advised  and  believes  that  he  is  entitle«l 
to  have  the  said  injunction  order  vacated  [or,  modified  —  stal- 
ing particulars]  ;  but  that  by  reason  of  the  foregoing  circuin 
stancps,  the  application  cannot  be  made  to  the  judge  or  court  by 
whom  the  order  was  granted,  and  that  the  defendant  will  be  ex- 
posed to  great  injury  by  the  delay  required  for  an  application 
upon  notice,  by  reason  of  the  following^  circumstances:  [here  sfJ 
forth  the  details,  showing  the  injury  inflicted  by  the  injunction, 

74  See  paragraph  3,  p.  984,  Bupra.  75  This  oath  to  merits  is  not 

tial,  but  may  be  useful. 


P80VISI0NAL   REMEDIES. III.     INJUNCTION.  989 

and  the  way  in  which  delay  is  prejudicial,  and  the  date  of  next 

term,  or  otherwise  show  the  earliest  time  at  which  an  application 

made  on  notice  could  be  heard.'] 

VII.  That  no  previous  application  for  an  order  vacating  or 

modi-fying  said  injunction  has  been  made  [except,  etc,  see  Form 

52,  p.  170]. 

[Jurat,']  [Sigruiture.] 

FORM  Ho.  664. 

Order  vacating  ez  parte  an  injunction  granted  ez  parte. 
[Name  of]  Court  \_or  if  a  court  orderj 

At  a  Special  Term  [etc.,  as  in  Form 
No,  94,  p.  255  of  this  volume,] 
[Title  of  action,] 

On  reading  and  filing  the  annexed  affidavit  of  [the  defendant] 
Y.  Z.,  verified  on  the  day  of  ,19     [if  made  by  a 

judge  other  than  he  who  granted  the  injunction,  say,  making  satis- 
factory proof  that  by  reason  of  the  absence — or  other  disabiiity 
of  Mr.  Justice  J.  K.,  who  granted  the  injunction  order  in  this 
action,  dated  the  day  of  '      ,  19       ,  the  applica- 

tion to  vacate  the  same  cannot  be  made  to  him,  and  that  the 
defendant  above  named  will  be  exposed  to  great  injury  by  the 
delay  required  for  an  application  upon  notice],  and  it  appearing 
to  me  [or,  to  the  court],  from  the  papers  on  which  it  was  granted, 
that  said  order  ought  to  be  vacated  [state  ground — or,  modified 
as  follows] : 

Ordered,  [etc,  as  in  Form  667]. 
[Ardhentication  as  in  Form  108,  p.  265  of  this  volume,] 

[Under  N.  Y,  Code  Civ,  Pro.,  §  626,  file  this  order,  and  the 
affidavit  on  which  it  was  obtained,  with  the  cleric  of  the  court 
in  which  the  injunction  was  issued,  and  serve  a  copy  of  both 
before  acting  on  the  vacating  of  the  injunction,] 

FORM  No.  665. 
Order  to  show  cause  why  injunction  should  not  be  vacated  or  modified.76 
[Xame  of]  Court  [or  if  a  court  order] 

At  a  Special  Term  [etc,  (W  in  Form 
No,  94,  p,  255  of  this  volume.] 
[Title  of  action,] 

On  [if  applying  on  the  original  papers]  the  injunction  herein, 
dated  the  day  of  ,  19     ,  and  the  papers  on  which 

76  As   to   whom   to   apply   io,   and  As  to  affidavit  in  support  of  this 

where  to  be  returnable,  see  paragraph  order,  see  Form  52,  p.  170  of  thi^ 
3,  p.  084.  volume. 
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it  was  granted  [_ar,  if  applying  on  papers  in  opposition,  or  on 
both,  add  or  substitule,  and  the  affidavits  of  M.  N.  and  O.  P., 
verified  ,  19     ,  and  upon  the  answer^  herein  ami  if  Oie 

complaint  has  meanwhile  been  made,  and  does  not  support  the 
injunctions^  add,  and  on  the  complaint  herein]  : 

Ordered,  [continuing  as  in  Form  No.  60,  p.  179  of  Oiis  fH>I- 
ume,  inserting,  as  the  relief  sought  upon  the  applic^Uion,  the  fol- 
lowing: why  said  injunction  herein  should  not  be  vacated  —  or, 
vacated  or  modified  —  or,  modified  by  adding  the  following  clause, 
stating  it  —  or,  so  as  to  permit, —  etc.,  stating  what  is  desired]. 

[If  irregularity  is  part  of  the  ground,  specify  it^^  for  instance, 
thus:  on  the  ground,  among  others,  that  no  deposit  was  made  or 
security  given  for  the  payment  of  the  judgment  mentioned  in  the 
injunction.] 

FOKM  No.  606. 

^  Notice  of  motioa  to  vaeato  or  modify  iajiiactioiLBo 

[Title  of  court  and  action.'} 

Please  take  notice,  that  on  [if  applying  on  (he  original  papers] 
the  injunction  herein  dated  the  day  of  ,  19     ,  and 

the  papers  on  which  it  was  granted  [or  if  applying  on  papers  in 
opposition,  or  hotfi,  add  or  substitute,  and  the  annexed  affidavits 
of  M.  N.  and  O.  P.,  verified  the  day  of  >  19     ,  and 

if  the  complaint  has  meanwhile  been  made  and  does  not  support 
the  injunction,  and  on  the  complaint  herein],  the  undersigned 
will  move  [continuing  as  in  Form  No.  47,  p.  166  of  this  volume, 
inserting  at  the  place  indicated  for  the  ground  of  the  motion] 
that  the  injunction  herein  dated  the  day  of  ,  19    » 

be  vacated  [or,  vacated  or  modified  —  or,  modified  by  adding  the 
following  clause  —  stating  it  —  or,  so  as  to  permit  —  etc.,  stating 
what  is  desired^. 

[If  irregtdarity  is  objected  to,  specify  it,  for  instance,  thus] 
on  the  ground,  among  others,  that  no  deposit  was  made  or  security 
privcn  for  the  payment  of  the  judgment  mentioned  in  said  injunc- 
tion. 

Tne  BtAtement,  paragraph  II,  aa  to  77  Answer  is  not  easential.    Metrop. 

the  condition  of  the  cause,  is  in  prac-  O.  k  8.  Exch.  v.  Cbica^  Board  of 

tieo  dispensed  with  in  these  motions,  Trade,    15   Fed.   Rep.   847;    Town  of 

and  a  reason  for  asking  an  order  to  Middletown   v.   Rondout,  etc.,   R.  R. 

8how  cause    (paragraph  III)    is  not  Co.,  12  Abb.  Pr.  (N.  S.)  276,  43  Hov. 

nerej*sarv.     Reynolds   Co.   v.   Dreyer,  Pr.  144;  aff*d  in /d.  481. 

12  Misc.'  368,  33  N.  Y.  Supp.  649.  78  N.  Y.  Code  Civ.  Pro.,  §  628. 

If  a  previous  application  has  been  79  N.  Y.  (Jen.  Rule  No.  37. 

made,  state  details.     See   Form  52,  80  See  notes  to  last  Form, 
p.  170. 
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FORM  No.  667. 

Order  granting  or  denizing  motion  (on  notice  or  order  to  ehow  canae)  to  TAcate 

or  modify  inJnnction.8i 

^Insert  in  Form  101,  on  p.  269  of  this  volume,  after 
'^  Obdebed/']  that  said  motion  of  said  defendant  to  vacate  the 
injunction  herein  dated  the  day  of  ,  19     ,  be  and 

the  same  is  hereby  denied  [with  costs  against  the  defendant, 

to  abide  the  event  of  the  action].  [//  denied  upon  condition,  say, 
upon  condition®*  —  stating  it] 

lOr,  be  granted,  and  said  injunction  is  hereby  dissolved®  [with 

dollars  costs  against  plaintifP,  to  abide  the  event  of  the 

action]    [upon  condition  —  for  instance,  thus  —  that  defendant 

give  security  in  an  undertaking  with  two  sureties,  to  pay  any 

judgment  that  plaintiff  may  recover  herein  —  or  otherivise']. 

[^Or,  if  modified,  for  instance,  thtis:  Obdebed,  that  the  injunc- 
tion herein,  dated  the  day  of  ,  19  ,  be  modified 
by  vacating  the  provision  thereof  which  restrained  —  stating  it  — 
and  that  said  injunction  stand  in  the  respects  in  which  it  is  not 
so  modified,  with  dollars  costs  to  be  paid  by  to 
—  or,  to  abide  the  event  of  the  action.] 

[//  directed  that  the  effect  of  the  dissolution  he  postponed: 
This  order  is  made  on  condition  that  it  shall  not  take  effect  until 
service  has  been  made,  and  until  the  inst,  at 

o'clock  in  the  noon.] 

FORM  No.  668. 
The  same;  on  the  ground  of  abatement. 

[Insert  in  Form  101,  on  p.  259  of  this  volume,  after 
Obdebed,]  that  the  plaintiff  \_or,  the  legal  representatives  of  the 
deceased  plaintiff]  revive  and  continue  this  action  against  the 
[legal  representatives  of  the]   defendant  within  days;  or 

that,  in  default  thereof,  the  injunction  granted  herein  by  me  lor, 
by  this  court  —  or,  by  Hon.  J.  K.,  a  justice  of  this  court  —  or, 
county  judge  of  county],  on  the  day  of  , 

19  ,  against  the  above  named  Y.  Z.,  be  vacated  and  dissolved, 
with  dollars  costs. 

81  As  to  award  of  costB  in  an  order,  May  insert  other  directions,  for  in- 
see  Form  101,  p.  269.  stance,  **  and  defendant  is  hereby  per- 

82  As  to  conditions  in  orders,  see  mitted,  and  leave  is  given  to  him,  to 
tupra,  p.  230.  enforce  the  satisfaction  of  the  afore- 

83  If  irregularity  is  among  the  said  judgment  described  above  and 
grounds,  say,  "upon  the  ground,  set  forth  in  the  complaint,  and  to 
[among  others]  that,  etc.,  specifying  issue  execution  upon  said  judgment.'* 
it." 
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FORM  Ho.  609. 
Zhi  Mat;  dlMolriaf  «■  to  aome  and  contianbig  ot  to 

[Ordering  part  may  be']  that  the  said  motion  be,  and  the  same 
hereby  ia,  granted  as  to  the  defendant  Y*  Z.,  and  the  injunction 
granted  by  said  order  be,  and  the  same  hereby  is,  dissolved  as  to 
said  defendant,  and  that  said  motion  be,  and  the  same  herd)j  is. 
in  aU  respects,  denied  as  to  the  defendant  W.  X.,  and  the  injune- 
tion  granted  by  said  order  be,  and  the  same  hereby  is^  oontinued 
as  to  said  defendant  W.  X.,  until  the  further  order  of  the  oouit 

SECTION  V, 
ElffOBCntO  THK  SscuaiTT. 


1.  Attorney's  authority. 

2.  Power  of  court. 

3.  Proceeding  before  judgment  prema* 

ture. 

4.  Action  necessary  to  recorer. 
6.  Measure  of  damage. 

6.  Appeal  from  asaesament. 


Forms. 

(070) 


Undertaking  on  the  part  of 
creditor  enjoined,  to  obtain 
money  paid  into  court  on 
enjoining  him. 


(671 )  Notioe  of  motion  for  refereatt 

or  writ  of  inquiry  to  a.^'w 
tain  damages  caused  bf  is- 
junction. 

(672)  Order  of  reference,  or  writ  of 

inquiry  to  aaeertaio  dia- 
ages  caused  by  injunetioi. 

(673)  Notice  to  sureties  of  referesr? 

or  writ  of  inquiry  to  **rrr 
tain  damages  caused  by  u 
junction. 

(674)  Report  of  referee  as  to  di& 

ages  caused  by  injunctki. 


1.  Attorney's  authority.'] — The  attorney  for  the  defendant 
has,  hy  virtue  of  his  general  retainer,  authority  to  proceed  to  fix 
the  liability  of  the  sureties  on  the  undertaking. 

The  hotter  opinion  is  that  he  should  seek  authority  from  his 
client  before  he  proceeds  to  fresh  suit  against  the  sureties.** 

2.  Power  of  court.]  —  Since  the  statute"  under  which  the  in- 
junction undertaking  is  given  provides  that  the  damages  maj 
be  ascertained  by  a  reference  or  otherwise  as  the  court  may  direct, 
the  court  has  power  to  direct  a  reference  or  otherwise  determine 
the  amount,  although  no  express  consent  to  such  course  be  con- 
tained in  the  injunction.®* 

The  court  may  by  direction  in  the  order  of  reference  allo^ 
other  than  common-law  evidence  to  be  received  by  the  referee,^ 

84  Walradt  i\  Maynard,  3  Barb.  584.    Oompare  p.  885»  awprs. 

86  N.  Y.  Code  Civ.  Pro.,  fi  623. 

86  Hipjnns  «?•  AUen,  6  How.  Pr.  80. 

w  Roberts  u.  White,  73  N.  Y.  375,  afPg  48  Snper.  Ct  ( J.  &  S.)  455. 
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3.  Proceeding  before  judgment  preinature,'\  —  There  must  be 
a  final  adjudication  that  plainti£F  was  not  entitled  to  the  in- 
junction.^ An  order  of  reference  or  other  inquiry  to  ascertain 
damages  is  not  regular  iintil  judgment  has  been  entered,^  or  the 
action  discontinued  against  defendant's  opposition,^  or  dismissed 
for  plaintiff's  failure  to  prosecute.**  The  vacation  of  the  tem- 
porary order  does  not  entitle  the  defendant  to  an  order  of  ref- 
erence.** 

The  objection  that  the  order  of  reference  is  made  before  entry 
of  judgment,  eVen  though  expressly  taken,  is  waived  by  proceeding 
on  the  reference.** 

4.  Action  necessary  to  recover.} — Judgment  on  the  undertak- 
ing cannot  be  rendered  against  the  sureties  without  an  action  on 
the  undertaking.*^ 

5.  Measure  of  damages,'] — Counsel  fees  on  procuring  the  dis- 
solution** of  the  order  are  among  the  damages  recoverable,  as  well 
as  counsel  fee  upon  and  the  expenses  of  the  reference  to  ascertain 
the  amount  of  damages.** 

6.  Appeal.] —  No  appeal  lies  to  the  Court  of  Appeals,  as  the 

ssFreifeld  v.  Sire,  96  App.  Div.  296,  89  N.  Y.  Supp.  260;  Benedict  v.  Bene- 
dict, 76  N.  Y.  600.  Dismissal  because  of  insufficiency  of  complaint  is  such  a 
final  adjudication.    Williams  v.  Montgomery,  148  N.  Y.  619. 

89Lawton  v.  Green,  64  N.  Y.  326. 

MMcGown  9.  Bamum,  42  Misc.  585,  87  N.  Y.  Supp.  605;  Perlman  v.  Bern- 
stein, 83  App.  Div.  203,  82  N.  Y.  Supp.  148. 

01  Madison  v.  Brower,  81  App.  Div.  116,  80  N.  Y.  Supp.  1059. 

92  N.  Y.  Sec.  A  T.  Co.  v.  Lipman,  83  Hun,  569,  32  N.  Y.  Supp.  65 ;  Slinger- 
land  V.  Albany  Typographical  Union,  115  App.  Div.  15. 

03  Roberts  v.  White,  73  N.  Y.  375,  arg  43  N.  Y.  Super,  a.  455. 

MTroxeH  v.  Haynes,  16  Abb.  Pr.  (N.  S.)    1,  5  Daly,  389;  Randall  v.  Car- 

§  enter,  47  N.  Y.  Super.  Ct.  205;  Harter  r.  Westcott,  11  Misc.  180,  32  N.  Y. 
upp.  Ill,  ard  155  N.  Y.  211;  Wilson  r.  Dreyer,  65  App.  Div.  249,  72  N.  Y. 
Supp.  578;  Easton  v.  N.  Y.  A  L.  B.  R.  R.  Co.,  26  N.  J.  Eq.  359. 

Contra,  Amalgamating  Co.  v.  Ore  Dressing  Co.,  79  N.  C.  48,  and  so  were 
earlier  New  York  cases. 

wPehrlman  r.  Bernstein,  93  App.  Div.  335,  87  N.  Y.  Supp.  862,  aflfd  179 
N.  Y.  531.  Compare,  however,  Sargent  r.  St.  Mary's,  ete.,  Asylum,  112  App. 
Div.  674,  98  N.  Y.  Supp.  632  (refusing  to  allow  counsel  fee  where  the  ear  parte 
injunction  was  framea  to  continue  only,  "  until  the  hearing  and  decision  of  the 
motion,"  and  the  court  denied  the  motion) ;  Sweet  r.  Mowry,  71  Hun,  381,  25 
N.  Y.  Supp.  32. 

MAlso  counsel  fee  upon  the  trial  when  defendant  succeeds,  but  has  been 
unable  pending  trial  te  dissolve  the  injunction  after  proper  effort.  Youngs  v. 
NfcDonald,  56  App.  Div.  14,  67  N.  Y.  Supp.  375,  8  Anno.  Cas.  461,  aflTd,  166 
N.  Y.  639. 
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Utest  ruling  bj  that  court  ifl  that  the  order  entered  on  the  ref- 
eree's report  is  an  order  ib  the  Bctkm.'^ 


FORM  No.  070. 

Undortaldag  oa  the  part  tf  creditor  enjoiBed^  to  obtaia  meaey  peii  iatt 

oovrt  OB  eajoiaing  hinuw 

[Title  of  action  in  which  the  injunction  issued:] 

The  above-named  plaintiff  having  paid  into  court  the  sum  of 
dollars,  to  cover  the  sum  awarded  by  the  verdict  \_or,  re- 
port of  the  referee, —  or,  the  decision  of  the  court],  in  an  action 
for  a  sum  of  money  only  [or  if  the  stay  was  after  judgment,  say, 
having  paid   into  court  the  sum  of  dollars,   being  the 

II mount  of  the  jud^rment  for  a  sum  of  money,  including  interest 
and  c<>f»t«*,  recovered]  by  the  above-named  defendant  T.  Z.  against 
•aid  A.  B.,  in  the  court,  of  ,  wherein  said  Y.  Z., 

was  r  plaintiff  1,  and  the  said  A.  B.  was  [defendant]  ;  *  and  this 
court  having  duly  directed  said  sum  to  be  paid  over  to  said  Y.  Z., 
upon  his  giving  an  undertaking  conditioned  as  follows: 

Xow,  TiiEHEFOHE  [I  —  or,  WB  —  naming  surety  or  sureties  as 
required  hy  the  order,  irifh  their  places  of  residence"]  do  hereby 
[jointly  and  severally]  undertake  to  and  with  the  people  of  tl^ 
State  of  New  York,  pursuant  to  the  statute,  in  the  sum  of 
dollars  [fiixed  hy  the  courf]^  to  pay  the  said  sum  of  dollars, 

and  interest  thereon  from  the  day  of  ,  19     ,  or 

any  part  thereof,  as  and  when  directed  in  the  order  or  judgmeDi 
of  the  court  [or  state  directions,  if  given  in  anticipation']. 
.    [Date,]  [Signatures,] 

[Affidavit  of  Sufficiency  or  Justification;  and  Acknowledpmetit. 
a.^  in  Forms  252-254,  p.  479 ;  Approval  of  court,  as  in  Form  255.] 

[Order  for  payment  to  be  made  by  the  court  on  notice,  and 
entered;  and  certified  copy,  countersigned  by  the  judge,  to  he 
prcsentrd.  N.  F.  Code  Civ.  Pro.,  §  751;  N,  Y.  Gen.  Rules, 
No.  69.] 

{»7  Koator  r.  Da  Hon,  171  N.  Y.  650,  which  seems  to  oyerrule  Lawton  r.  Greea. 
64  N.  Y.  326. 


w  I'ndor  N.  Y.  Code  Civ.  Pro.,  S  «U.  »  As  to  the  seecsmry  privity  bt- 

An  to  the  general  principles  governing      tween   the    parties,    see   H^gOBSB  r. 

undortakinpH,  see  patje  448.  sitpra.  WilHon.  8  Paige,  28. 
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FOSM  No.  071. 
If otioe  of  motion  for  reference  or  writ  of  inquiry  to  aacertaln  damages  canied 

by  inJnnctionU 

[Title  of  court  and  cause.y 

[Notice  motion  before  the  court, ^  as  in  Form  47,  p.  166  of 
this  volume,  substituting  for  the  italic  clause  on  p.  167 
the  following  cZause:]  for  a  reference  [or,  a  writ  of  inquiry  — 
or  may  ask  both  in  the  alternative']  to  ascertain  the  damages  sub- 
tained  by  the  defendant  by  reason  of  the  injunction  granted  in 
this  cause  on  the  day  of  last 


FORM  No.  672. 
Order  of  reference  to  ascertain  damages  canaed  by  iajnnctiaa.* 

[Caption  and  recitals,  see  Form  101,  p.  259  of  this  volume.] 

Obdered,  that  it  be  referred  to  K.  F.,  Esq.,  of  ,.to 

ascertain  the  damages  sustained  by  the  defendant  [or,  by  the 
defendants  or  either  of  them],  by  reason  of  the  said  injunction, 
and  to  report  the  same  to  the  court  [and  that  days'  notice 

of  the  hearing,  to  C.  D.  and  E.  F.,  the  sureties  named  in  the 
undertaking  given  on  obtaining  said  injunction,  be  given  by 
depositing  in  the  post-office,  in  the  city  of  ,  at  least  [six] 

days  before  such  hearing,  two  notices  of  such  hearing  each  con- 
tained in  a  securely  closed  post-paid  wrapper  directed  respectively 
to  said  C.  D.  and  E.  F.,  at  ]. 

Enter:  [signature  by  initials  of  name  and  title  of  judge.] 


1  XJflualfy  it  will  be  well  to  move  on 
affidavit  also,  stating  the  condition  of 
the  cause. 

Notice  must  be  given  to  the  plain- 
tiff. Notice  to  the  sureties  is  not  es- 
sential, but  rests  in  the  discretion  of 
the  court.  Methodist  Churches  of  New 
York  V.  Barker,  18  N.  Y.  463. 

2  The  papers  must  be  entitled  in 
the  action,  thon^  final  judgment  has 
been  entered.  VVilson  r.  Dreyer,  65 
App.  Div.  249,  72  N.  Y.  Supp.  678. 

A  defendant  who  was  enjoined  and 
obeyed  the  injunction,  may  make  this 
motion  even  though  he  did  not  appear 
in  the  action.  In  such  case  let  his 
notice  of  motion  include  appearance 
of  his  attorney.  All  of  several  de- 
fendants enjoined  should  unite  in  the 
motion,  or,  if  any  refuse,  they  should 
be  served  with  notice  of  the  motion. 

3  See  note  to  next  Form. 


♦  Under  N.  Y.  Code  Civ.  Pro.,  «  623, 
this  order  is  made  by  the  court,  in 
which  was  the  action  wherein  the  in- 
junction order  was  granted ;  and  it  is 
discretionary  with  the  court  whether 
the  order  shall  be  upon  notice  to  the 
sureties  upon  the  undertaking. 

The  court  may  direct  the  mode  of 
giving  notice  of  hearing.  Code  Civ. 
Pro.,  I  623. 

The  order  should  require  notice  of 
hearing,  especially  where  the  motion 
for  the  reference  was  made  without 
notice  to  the  sureties.  See  Wilde  e. 
Joel,  15  How.  Pr.  320;  Hoffm.  Pro.  R. 
333. 

The  order  of  reference  should  not 
contain  directions  that  the  plaintiff 
pay  the  damages  when  ascertained  by 
the  referee.  Barter  r.  Westcott,  12 
Misc.  180,  32  N.  Y.  Supp.  Ill;  aTd, 
165  N.  Y.  211. 
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Votkt  to  mttta  «f  xtftmM  or  writ  of  iaqvify  to  aaoortoia  damafM  cnni 

bf  i«)«action.o 

ITiile  of  court  and  action.^ 

Pleaae  take  notice,  that  on  the  .        day  of  9  19    >  ^^ 

in  ,  a  hearing  will  be  had  before  R  F;,  i^.> 

a  referee  duly  appointed  by  this  court  [or,  before  the  sheriff  of 

county  and  a  jury  summoned  by  him  pursuant  to  a  writ 

of  inquiry  issued  by  this  court]  ,*  in  the  above  action,  to  ascertain 

and  determine  the  damages  sustained  by  reason  of  the  injunction 

heretofore  granted  herein* 

[Signaiure  and  office  address  of] 
[Date.]  Attorney  for  defendant 

[Address]  To  A.  B.  and  C.  D. 

Sureties  upon  undertaking  given  upon 
procuring  such  injunction. 
R  F.,  Esq., 

PlaintifPs  Attorney. 

FOSM  No.  674. 
Roport  of  rof oroo  aa  to  damagoa  caused  by  iajmiction.? 

ITitle  of  court  and  action.] 

To  the  Court  of 

The  undersigned,  to  whom  it  was  referred  by  an  order  dated 
the  day  of  ,  19     ,  to  ascertain  and  determine  the 

damages  sustained  by  the  defendants  \_or,  either  of  them]  bj 
reason  of  the  injunction  granted  in  this  cause  on  the  dav  of 

,  19  ,  and  to  report  the  same  to  the  court,  respectfullj 
reports ; 

I.  That  before  proceeding  with  said  reference,  I  took  tiie  oath 
required  by  law,  which  is  hereto  annexed  and  made  part  of  this 
my  report 

II.  That  tLj  following  persons  appeared  before  me  upon  the 
said  reference: 

A.  T.,  Esq.,  counsel  for  the  plaintiff;  Z.  T.,  Esq.,  for  the  de- 
fendants ;  and  M.  N.,  the  surety  upon  the  undertaking  given  upon 
issuing  said  injunction  [or  in  default  of  appearance  of  any  onf 
to  whom  notice  was  required,  say:  and  the  defendant  produced 

B  It  is  the  fairer  course  to  ^re  this  a  The  court  may  order  either.  Cede 

notice.      Jordan    v.    Volkenning,    72      Civ.  Pro.,  fi  023. 
N.  Y.  300.  7  SusUined  in  Matthews  r.  Mvciih 

son,  14  Abb.  K.  C.  512,  n. 
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ARTICLE  IV. 

RbCSIVSB^'    (raCLUBINO   KANAOKB   CONTINUINO   BUSIKKs). 

Section      I.  OBTAnnno  bbceitkb. 
TI.  Rbci'BTT. 

III.  The  BECCtTCB'8  TITLB,  P088B8aiON,  AlfD  OOIVTBOU 

IV.  IX&TKOOnOBU. 
V.   AoOOUTfTS. 

VI.  DlSCHABOniO. 

SECTION  I, 


OBTAININO 

1.  Inliereat  power  of  the  eooit. 

2.  AgrecmeDt  to  submit  to  reoeiTor- 

ship. 

3.  Statutory  power. 

4.  Property  in  a  forei^  jurisdiction. 

5.  Common -law  and  statutory  receiv- 

ers dintin^niished. 
0.  Powers  of  common-law  receivers. 

7.  Sequestrator. 

8.  Action  neccAsaiy. 

9.  The  practice;  application  to  court. 
10. order  to  show  cause. 

11.  —when. 

12.  —  injunction. 

13.  — in  what  county. 

14.  -—three  methods  of  moving. 

15.  — the   complaint   and   affidavits; 

riilcH  for  drawing  them. 

16.  —notice  required. 

17.  — in  corporation  cases. 

18. to  the  attorney -general. 

19.  — form  of  notice. 

20.  Who  may  be  appointed. 

21.  Prudential  rules  for  drawing  order 

appoint  ing  receiver ;  —  recitals. 

22.  — designating  property. 


[For  list  of  Forms,  see  p.  1026.] 


23.  — date;  relation  back. 

24.  — duration. 

25.  — powers. 

26.  — usual    powers;     apedal   dire^ 

tibns. 

27.  — corporation  receivers. 

28.  — assignment  to  receiver. 

29.  — direction  to.collect  debte. 

30.  —  to  give  possession ;  attora,  etc. 

31.  — to  lease. 

32.  — to  carry  on  business. 

33.  --to  sell. 

34.  —  suits  by ;  express  authority. 

35.  — in  other  jurisdictions. 

36.  — compromises. 

37.  — suits  against. 

38.  — distribution. 

39.  —  direction  for  security. 

40.  —  saving  clause  as  to  further  is- 

structions. 

41.  Motion  on  pleadings  for  penna* 

nent  receiver. 

42.  Receivers  of  foreign  corporatioBL 

43.  Double  receiverships. 

44.  Special  receivers. 

45.  Death  or  resignation  of  leeeiver. 


1.  Inherent  power  of  the  court.']  —  Under  the  code  procedure 
the  inherent  power  of  equity  to  appoint  a  receiver  is  continued 
except  so  far  as  expressly  and  positively  limited."  The  Xew 
York  statute**^  defines  generally  the  power  to  appoint  a  receiver 


18  For  receiver  in  matrimonial  actions,  see  Chapter  IX,  posf. 

14  Hollenl>e(k  r.  Donnoll,  04  N.  Y.  342;  Decker  r.  Gardner,  124  id.  334;  Kio? 
r.  Barnes,  51  Ihin,  .^^O.  4  N.  Y.  Supp.  247;  N.  Y.  Cwle  Civ.  Pro.,  f  217;  C  S. 
TiMHt  Co.  r.  N.  Y..  Wvf^t  Shore,  etc.,  R.  R.  Co.,  101  N.  Y.  483. 

ir.  X.  Y.  Code  Civ.  Pro.,  9  713. 
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before  final  judgment  ihua:  [in  addition  to  the  casee  speciallj 
provided  for  by  law,  such  as. some  particular  classes  of  corpora- 
tions] '^  on  the  application  of  a  party  ivho  establishes  an  appar- 
ent right  to,  or  interest  in,  the  property,  where  it  is  in  the  pos- 
session of  an  adverse  party,^^  and  there  is  danger  that  it  will  be 
removed  beyond  the  jurisdiction  of  the  court,  or  lost,  materially 
injured,  or  destroyed."*''  And  the  statute  includes  the  county 
courts  with  the  supreme  court,  as  having  this  power. 

The  foregoing  statutory  definition  of  the  cases  for  a  receiver  is 
not  exhaustive,  and  does  not  deprive  courts,  having  equitable  juris- 
diction, of  the  inherent  power  in  any  case  in  which  it  may  be  ex- 
ercised according  to  the  course  and  practice  of  courts  of  equity,*' 

16  A  party  not  in  possession  who  does  not  disclose  who  is  in  possession, 
cannot  defeat  a  motion  for  receiver  by  objecting  that  the  property  is  not  in 
posseasion  of  any  party  to  the  action.  Smith  v.  Tiffany,  13  Hun,  671.  A  plain- 
tiff in  possession  cannot  have  a  receiver  appointed.  La  Femisa  v.  Arsene,  72 
App.  Div.  474,  76  N.  Y.  Supp.  576.  If  the  "  apparent  right "  which  plaintiff 
asserts  rests  upon  a  charge  of  fraud,  which  defendant  positively  denies,  a  case 
is  not  presented  where  the  court  is  justified  in  taking  the  possession  of  the 
property  from  the  defendant,  though  it  may  enjoin  transfer.  Congelton  r. 
Beecher,  66  App.  Div.  617,  67  N.  Y.  Supp.  647. 

17  "Property"  here  includes  rents,  profits,  income,  and  increase  {id.),  and 
**  injury  to  property  '*  does  not  necessarily  imply  impairment  of  the  physical 
thing;  see  §  3343,  subd.  10.  An  "  apparent  right  '*  here  does  not  require  an 
exclusive  right  to  be  shown.  Hollenbeck  v,  Donnell,  94  N.  Y.  342.  But  does 
require  an  established  right.  Adee  r.  Bigler,  81  N.  Y.  349.  It  is  necessary  to 
show  an  existing  danger  of  the  kind  specified  in  order  to  invoke  the  section. 
Nat.  Un.  Bank  r.  Riger,  38  App.  E|iv.  123,  66  N.  Y.  Supp.  645. 

IS  Hollenbeck  v,  Donnell,  Decker  t*.  Gardner,  and  other  cases  above  cited; 
8.  P.,  Barbour  ».  Nathl.  Exch.  Bank  (Ohio.  1887),  12  N.  E.  Rep.  5,  N.  Y.  Code 
Civ.  Pro.,  §  217;  Skinner  r.  Maxwell,  66  No.  Car.  45. 

The  statement  in  High  on  Recs.,  3d  ed.,  23,  that  the  statute  excludes  all  un- 
enumerated  cases,  is  an  error. 

In  Fellows  v.  Heermans,  13  Abb.  Pr.  (N.  S.)  1  (cited  with  approval  in 
Jackson  v.  Bunnell,  113  N.  Y.  216),  it  was  held  that  as  the  writ  of  injunction 
was  abolished  by  the  Code,  and  an  order  of  injunction  substituted,  such  an 
order,  as  a  process  in  the  action  and  as  a  provisional  remedy,  must  find  its 
warrant  in  that  statute  or  it  cannot  stand.  This  decision  has  led  some  to 
think  that  the  power  to  appoint  a  receiver  has  also  been  made  purely  statutory. 
I  doubt  whether  such  a  rule  would  be  laid  down  as  to  injunctions  now,  were 
the  question  still  open.  It  does  not  seem  to  have  been  observed,  that  the 
abolition  is  expressed  as  of  the  writ,  as  a  form,  not  of  the  power  of  the  court, 
and  that  the  same  statute  declares  that  each  court  **  shall  continue  to  exercise 
the  jurisdiction  and  powers  now  vested  in  it  by  law,  according  to  the  course 
and  practice  of  the  court,  except  as  otherwise  prescribed  by  this  act  ^'  (N.  Y. 
Code  Civ.  Pro.,  |  4)  and  continues  chancery  jurisdiction  of  the  Supreme  Court 
(id,,  S  217) ;  and  reaffirms  the  ancient  powers  of  the  court  to  devise  and  make 
new  process  and  forms  of  proceedings  necessary  to  carry  into  effect  the  powers 
and  jurisdiction  possessed  by  it  (9  7,  subd.  3). 

Fut  even  if  the  power  of  the  court  to  grant  injunctions  must  be  deemed 
purely  statutory  (except  in  the  case  of  stay  of  proceedings  and  in  the  case  of 
enjoining  the  conduct  of,  or  interference  with,  the  conduct  of  its  officers  — 
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but  in  cases  where  the  statutory  provisions  are  applicable  and  im- 
nish  an  adequate  remedy,  the  court's  power  is  limited  and  must  be 
exercised  under  the  statute.^* 

But  the  mere  necessity  of  preserving  property  pending  litiga- 
tion is  held  not  enough  to  enable  one  whose  interest  is  not  ad- 
raitted  or  established^  to  move  for  a  receiver;  unless  some  statute 
authorizes  it** 

2.  Agreement  to  submit  to  receivership.'}  —  The  consent  of  the 
parties  does  not,  so  far  at  least  as  third  persons  are  concerned,  give 
the  court  power  to  appoint  a  receiver  in  a  case  not  within  the 
general  rules  of  law  and  equity  f^  nor  even  as  between  the  parties 
to  such  an  agreement,  is  the  court  controlled  by  a  covenant  that 
a  receiver  may  be  appointed  ;**  but  such  a  stipulation  is  often  t 
sufficient  ground  for  appointment  in  an  otherwise  doubtful  case.^ 

where  the  common-law  power  clearly  remains),  the  effect  of  the  code  in  tk 
power  to  appoint  receivers  is  different,  and  the  common-law  power  eontini]e&, 
as  sis  ted  in  the  text. 

lOColwell  r.  Garfield  Nat.  Bank,  119  N.  T.  408  (an  order  cannot  be  made 
before  and  in  anticipation  of  judgment  continuing  the  receivership  after  jadg- 
roent). 

ao  Adee  v.  Bigler,  81  N.  Y.  340,  holding  that  the  provisions  of  N.  T.  Goik 
Civ.  Pro.,  i  713,  allowing  a  receiver  when  plaintiff  has  establislied  an  "appar- 
ent "  right,  do  not  suffice  to  authorise  a  plaintiff  without  judgment,  to  mait- 
tain  a  creditor's  action  against  a  corporation  to  set  aside  an  assignment  made 
by  it  when  insolvent,  in  contravention  of  the  statute. 

SiHolladay  Case,  29  Fed.  Rep.  126;  Whelpley  r.  Erie  Ry.  Co.,  6  Blatclif. 
271,  274,  and  in  Louisiana  it  has  been  decided  that  a  recei^-er  of  partnership 
funds,  appointed  by  consent  of  both  partners  pending  a  suit  for  the  dissolntioa 
of  the  firm,  is  not  an  officer  of  the  court,  but  merely  an  agent  of  the  parties. 
Kellnr  v,  Williams,  3  Rob.  (La.)  321. 

22  The  fact  that  both  complaint  and  answer  ask  a  receiver,  is  not  eonclusiTc 
against  defendants'  objection  that  sufficient  grounds  are  not  shown.  Doses- 
bury  V.  Dusenbury,  2  Civ.  Pro.  Rep.  (McCarty)  91,  11  Daly,  112. 

23  In  McLane  r.  Placerville,  etc.,  Ry.  Co.,  66  Cal.  606,  6  Pac.  Rep.  74S,  754 
(an  action  by  the  trustee  in  a  trust  deed),  in  disposing  of  the  objection,  tbt 
a  receiver  could  not  be  appointed  because  the  property  was  not  in  danger  nor 
the  security  inadequate,  the  court,  by  Thornton,  J.,  say:  ''In  reply  we  hare 
to  say  that  this  action  is  not  one  to  foreclose  a  mortgage.  It  is  a  suit  bronglit 
to  enforce  the  specific  execution  of  the  terms  and  stipulations  of  a  mortgife. 
by  which,  on  the  happening  of  a  specific  event,  the  trustees,  or  the  snrriTor 
of  them,  are  entitled  to  take  possession  of  the  property  mortgaged,  bold  \l 
receive  and  collect  the  income  and  profits  arising  from  it,  and  apply  sndi 
income  and  profits  as  are  stated  above.  The  oasua  foBderia,  which  the  surriTiag 
trustee  was  to  take  possession,  having  occurred,  on  his  application  the  court 
made  the  order.  This  is  so  clearly  within  the  province  of  a  court  of  eqoitr 
that  we  can  see  no  reason  to  doubt  its  power  or  the  regularity  of  the  prooeed- 
inp.  It  comes  within  the  provisions  of  section  664,  subd.  6,  of  the  Code  of 
Civil  Procedure,  authorizing  such  appointments  where  receivers  have  hereto- 
fore been  appointed  by  the  upingea  of  courts  of  canity.  There  are  several  ea«i 
where  such  a  proceeding  has  been  had,  which  iiave  been  sanctioned  and  ap- 
proved by  courts  of  the  most  undoubted  learning  and  ability.    See  Sheplcy  v. 
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But  the  receiver  should  have  an  asBignment  8o  as  not  to  djum 
alone  under  the  appointment. 

He  can  receive  in  the  foreign  jurisdiction  a  voluntary  deliv- 
ery, and  this  gives  him  lawful  possession  even  though  it  were  cu 
erced  by  the  order  of  the  court  or  by  fear  of  proceedings  for  con- 
tempt ;  but  if  a  question  arises,  in  the  courts  of  such  other  juHi- 
diction,  between  him  and  third  persons  claiming  there  adversely, 
neither  his  appointment  nor  an  involuntary  assignment  to  him 
will  preclude  the  courts  of  such  jurisdiction  from  giving  a  prefer- 
ence to  the  claims  of  creditors  and  others  within  their  own  terri- 
tory ]^  and  such  proceedings  in  the  foreign  jurisdiction  will  be 
respected  by  the  courts  of  the  jurisdiction  in  which  the  receiver 
was  appointed.**  • 

5.  Comfnon4aw  and  Hatutary  receivers  distinguished,] — The 
character  of  the  receivership  must  be  determined  by  the  termi  of 
the  judgment  or  order,  and  the  nature  of  the  action  in  which  it 
was  created.** 

The  term  "  statutory  receiver  "  in  New  York  practioe  is  used 
to  designate  a  receiver  who  is  vested  with  the  powers  and  subjeH 
to  the  duties  of  trustees  under  insolvent  assignments  made  Wer 
the  Revised  Statutes.^     These  powers  are  for  the  most  part  de- 

"  But  there  is  also  another  class  of  cases  in  which  it  is  held  that  a  nether 
appointed  in  one  State  will  be  permitted  to  take  possession  of  property  io 
another  (Bank  r.  McLeod,  3S  Ohio  St.  174,  1S4;  Hurd  r.  City  of  Elizibeth. 
4 1  New  Jersey  L.  1 ) . 

"  The  principal  ground  of  distinction  between  the  two  classes  of  «««• 
appears  to  be  this :  Where  there  are  creditors,  or  other  persons  having  cUiis» 
upon  Die  property,  residing  within  the  State  where  it  is  situated,  the  courts  oi 
that  State  will  not  permit  the  foreign  receiver  to  take  possession,  prpferric? 
the  rights  of  its  own  citisens  to  those  of  the  people  of  another  jurisdictioi. 
but  if  there  be  no  party  within  such  State,  claiming  an  interest  in  the  prop- 
erty, the  courts  thereof  will  permit,  and  in  a  proper  ease  will  assist,  the  re- 
ceiver appointed  by  the  courts  of  the  State  where  the  owners  reside  to  tike 
pos«<essi()n.'* 

See  also  Patterson  u.  Lynde,  112  111.  196;  mem.  20  Cent.  L.  J.  217,  nA 
articles  in  22  Am.  Law  Reg.  289,  7  South.  L.  J.  233;  Lycoming  Fire  Ina  C«.t 
W'rifrht,  66  Vt.  626. 

30  ^tatter  of  Waite,  99  N.  Y.  433,  limiting  the  reasoning  but  not  the  coocls- 
sion  in  Booth  v.  Clark,  17  How.  U.  S.  322,  where  territorial  limits  to  s  iv 
ceiver's  power  were  strongly  insisted  on;  but  it  was  only  held  that  a  Kew  York 
receiver  in  a  creditor's  action,  who  took  no  assignment  from  the  debtor,  coaid 
not  in  the  courts  of  another  jurisdiction*  recover  as  apainst  oreditan  tAare, 
the  proceeds  of  a  foreign  claim. 

31  O'Callaghan  v,  Fraser,  37  Hun,  483. 

32  Badrrer  v.  Sutton,  30  App.  Div.  294,  52  N.  Y.  Supp.  16.  And  see,  sbo, 
Nat.  ITn.  Bank  t\  Riger,  38  App.  Div.  123,  56  N.  Y.  Simp.  545. 

33  Rev.  St.,  Part  11,  chap.  5. 
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fined  in  great  detail.**  The  main  distinctions  are,  that  a  statu- 
tory receiver  is,  by  force  of  the  statute,  an  assignee  and  vested  with 
title  without  the  formality  of  an  assignment ;  that  it  is  his  duty 
to  advertise  for  claims,  and  he  has  statutory  powers  to  discover 
and  coerce  delivery  of  the  assets;  to  call  meetings  of  creditors;  to 
refer  or  compromise  disputed  claims ;  to  allow  set-off ;  and  to  make 
distribution.  In  a  general  sense,  a  receiver,  any  of  the  important 
powers  of  whom  are  defined  by  statute,  is  sfometimes  spoken  of  as 
a  statutory  receiver,  but  the  technical  meaning  of  the  phrase  is  in 
its  application,  in  the  law  of  corporate  litigation,  to  the  perma- 
nent receiver  [t.  e.,  a  receiver  appointed  by  final  judgment]  in  an 
action  to  sequester  the  assets  of  a  corporation,  and  to  distribute 
them  among  creditors,  or  to  dissolve  a  corporation  and  to  distribute 
the  assets,  or  to  forfeit  or  vacate  charters,  and  to  receivers  ap- 
pointed in  the  special  proceedings  provided  by  law  for  the  volun- 
tary dissolution  of  a  corporation."  The  court  may  confer  on  a 
temporary  receiver,  in  a  proceeding  for  the  voluntary  dissolu- 
tion,*® or  in  an  action  to  sequester  the  property  of  a  corporation 
and  to  distribute  it  or  to  dissolve  or  forfeit  its  charter,*^  the  pow- 
ers of  a  stautory  receiver,  except  that  no  distribution  can  be  made 
by  him  without  an  order  of  the  court*® 

6.  Powers  of  common-law  receivers^]  —  Under  the  old  practice 
a  common-law  receiver  was  simply  what  his  name  indicated,  an 
oflScer  to  get  in  assets  and  hold  and  preserve  them,  until  it  should 
be  time  to  deliver  over;  he  was  merely  a  custodian.*^  When  he 
held  property  it  was  by  possession,  not  by  title ;  when  he  sued  to 
recover  property  or  debts  due  the  party,  he  sued  in  the  name  of 
the  party  of  whose  property  he  was  receiver.  If  it  became  desir- 
able for  him  to  take  any  active  step  not  directed  in  the  order 
appointing  him,  some  party  to  the  cause  must  move  the  court ;  it 

34  2  N.  Y.  R.  S.,  39-61,  art.  8.    (Birdseye's  Rev.  Stat.  3d  ed.,  pp.  3866-3875.) 

85  N.  Y.  Code  Civ.  Pro.,  f  2419.  Such  a  statutory  receiver  is  so  vested  with 
the  property  rights  of  the  dissolved  corporaMon,  that  even  the  receiver's  dis- 
charge will  not  divest  him  of  a  right  of  action  which  the  corporation  could 
have  enforced.    Michel  v.  Betz,  108  App.  Div.  241,  95  N.  Y.  Supp.  844. 

86  N.  Y.  Code  Civ.  Pro.,  §  2423. 

37  Id.,  IS  1788,  1789. 

38  See  extensive  note  on  the  subject  of  statutory  receivers  in  19  Abb.  N.  C. 
359. 

39  See  Larsen  t?.  U.  S.  Mortg.  &  T.  Co.,  104  App.  Div.  76,  93  N.  Y.  Supp.  610; 
Badger  t?.  Sutton,  30  App.  Div.  294,  52  N.  Y.  Supp.  16. 
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was  not  the  receiver's  function  to  act  without  directions  nor  to 
lUik  leave  or  directions  to  do  anything. 

Successive  statutes  enlarged  the  powers  of  such  receiven,  b; 
enabling  them  to  sue  in  their  own  namcs,^  to  take  and  hold  title 
to  real  and  personal  property,^  to  disafErm,  treat  as  void,  and  resist 
acts  done  in  fraud  of  creditors,^  and  to  recover  assets  and  danuigea 
from  fraudulent  transferees  ;^  and  the  rules  of  court  have  con- 
ferred some  incidental  powers  stated  below,  such  as  otherwise 
would  need  to  be  repeated  in  every  order  of  appointment,  or  in 
subsequent  instructions. 

It  results  that  under  the  present  practice  a  common-law  receiver, 
as  well  as  a  statutory  receiver,  is  an  officer  with  active  duties,  who 
after  his  appointment  is  not  to  wait  for  the  parties  to  set  him  in 
motion.  His  powers  are  defined  by  the  court  (so  far  as  necessm 
in  addition  to  these  statutes  and  rules  of  court)  according  to  the 
necessities  of  each  case,  the  guiding  principle  being  diat  the  power 
to  appoint  a  receiver  includes  all  that  is  reasonably  necessary  for 
conserving  and  realizing  upon  the  assets.  But  he  is  still  a  mere 
custodian,  without  any  title  to  the  assets  until  assignment  or  statu- 
tory investiture.** 

7.  Sequestrator.'] — A  sequestrator  is  in  American  practice  t 
receiver,**  and  may  be  either  a  common-law  or  a  statutory  receive, 
according  to  the  case.  The  appointment  of  a  receiver  who  take 
possession  is  a  sequestration. 

8.  Action  necessary.]  —  Under  the  code  procedure  the  appoint- 
ment cannot,  except  by  express  statutory  authority,**  be  made, 
unless  an  action  is  brou^t  or  about  to  be  brought^     It  eannot 

40  N.  Y.  L.,  1845.  chap.  112,  |  2. 

41  Id.,  S  1,  revised  in  N.  Y.  Code  Civ.  Pro.,  |  71«. 

43  N.  Y.  L.,  1868,  chap.  314,  |  1. 
48/d.,  «2. 

44  Quincy,  etc.,  R.  R.  Co.  v.  Humphreys,  28  Abb.  N.  C  332. 

46  Donoelly  r.  West,  17  Hun,  664  (and  cases  cited). 

4«  As  in  case  of  voluntary  dissolution  of  a  corporation  under  N.  Y.  Gods  Cir. 
Pro.,  S  2410,  etc.,  or  in  some  cases  of  moneyed  corporations,  speeiaUy  regnliiid. 

47  See  Bupra,  p.  82,  paragraph  18,  note  61.  Compare  People  r.  Nortoo, 
1  Pai^e.  17;  McCarthv  v,  Peake,  9  Abb.  Pr.  164. 

In  PresRiy  r.  Harrison,  102  Ind.  14,  1  N.  E.  Rep.  188,  MttcheU,  J.,  deUverio^ 
the  opinion  of  the  court,  on  holding  that  appointment  of  a  receiver  oo  tbe 
written  consent  of  a  defendant  not  served  nor  appearing  was  illegal ,  txpi 
"  We  know  of  no  decided  case,  except  where  the  court  was  authorized  by  statnte 
to  preserve  the  estates  of  infants  and  lunatics,  in  which  a  receiver  was  ap- 
pointed before  a  suit  was  pending.    If  an  immediate  necessity  therefor  is  sbovn 
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pointed  by  the  oourt,^  and  why  an  injunction  should  not  be 
^niinted;  and  if  injunction  is  soog^t,  the  judge  may  (except  in 
t\\e  corporation  caBes  stated  in  par.  12,  below),  by  the  same  ex  parie 
order,  enjoin  meanwhile."* 

11.  —  when.]  —  Under  the  old  practice  the  motion  was  usually 
made  upon  the  coming  in  of  the  answer,  but  on  grounds  of  emer- 
gency was  allowed  before  answer.  Under  the  present  practice  i: 
is  usual  to  apply  at  the  commencement  of  the  action  in  cases  of 
insolvency,  and  in  other  cases'  either  before  or  after  answEf, 
according  to  the  necessity  of  the  case. 

12.  —  injunction,']  —  Unless  an  injunction  is  granted,  the 
creditors  are  not  restrained  by  the  appointment  of  a  temporarr 
receiver  from  continuing  their  pending  actions,  and  enforcing 
judgments,  against  attached  property .^^  If  the  action  is  by  i 
judgment-creditor  to  sequestrate  the  property  of  a  corporation,*' 
or  by  the  attorney-general,  either  for  dissolution  of  an  insolvent  or 
suspended  corporation,*®  or  to  vacate  a  charter,  etc.,**  or  in  any 
action  if  the  injunction  is  one  '^  suspending  the  general  and 
ordinary  business  o^  a  corporation,  or  of  a  joint-stock  association. 
consisting  of  seven  or  more  persons,  or  suspending  from  office,  or 
restraining  from  tlie  performance  of  his  duties,  a  trustee,  directar, 
or  other  officer  thereof,"  ^  the  restraining  order  or  injunction 
under  the  New  Yoric  statute  cannot  be  granted  by  a  judige,  even 
pending  a  motion  for  receiver ;  except  of  course  in  the  first  judicial 
district,  where  a  judge  may  make  an  order  that  the  oourt  might*^ 

If  the  injunction  restrains  proceedings  by  creditors^  it  has  no 
extra  territorial  effect.® 

13. —  in  what  county,] — Under  the  New  York  statute  the 
motion  for  a  receiver  of  a  corporation  in  an  action  to  aequestnte 

all  its  property,  or  dissolve  it,  and  for  distribution,  must  be  made 

ssSoe  paragraph  13  (below),  aad  rapv«,  p.  128. 

r*c>  Soo  p.  000  of  this  volume. 

«7  Rcnnrtt  r.  Elec.  Const.  Co.,  8  App.  Div.  301,  40  K.  Y.  8iipp.  1189. 

^'^N.  Y.  Code  Civ.  Pro.,  §S  1784,  1787. 

50  M,  fif,  1785,  1787. 

00 /ri.,  §{(  1798,  1802,  1810. 

<)i  /<f.,  $  1809,  and  see  note  64  (helow). 

«2  Soe  supra,  p.  90. 

«  Unkm  Nat.  Bask  v.  Leary,  95  App.  Div.  381,  88  N.  Y.  Sapp.  858. 
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at  Special  Term  in  the  judicial  district  within  which  its  principal 
business  office  is  located.^ 

This  does  not  apply  to  a  judgment-creditor's  action  to  remove 
a  fraudulent  obstruction  to  the  enforcement  of  the  lien  of  his  judg- 
ment on  specific  property  as  distinguished  from  one  to  sequester 
and  distribute  its  assets  generally  for  the  benefit  of  other  creditors 
besides  the  plaintiff. 

In  foreclosure,  the  order  can  be  made  only  in  the  county  where 
the  action  is  triable.* 

14.  —  three  methods  of  moving,']  —  There  are  three  methods 
of  proceeding  for  the  appointment  t>f  a  receiver.  In  ordinary 
cases  the  court  makes  ihe  appointment,  either  naming  the  re- 
ceiver, or  inserting  on  the  settlement  of  the  order  the  name  of  cme 
agreed  on  by  the  parties.^  Another  method  is  to  refer  it  to  a 
referee,  to  appoint  and  take  security ;  and  this  may  be  a  convenient 
method,  now  as  well  as  formerly,  where  a  reference  is  necessary 
for  the  purpose  of  examining  the  defendant  on  oath,  and  super- 
intending the  transfer  of  the  assets.  The  third  method  is  to  refer 
it  to  a  referee,  to  report  the  name  of  a  receiver  to  be  appointed  by 
the  court ;  and  this  is  still  occasionally  used  but  only  where,  from 
the  importance  of  the  trust  or  peculiar  circumstances  of  the  case, 
an  extended  inquiry  is  desirable  in  making  a  selection. 

Where  the  second  of  these  methods  is  pursued,  the  appointment 
by  the  referee  is  effectual  without  an  order  of  confirmation ;  but  any 
party  in  interest  may  except  to  the  report,  or  petition  that  the 

MFor  the  rule  appUcable'  to  rootiona  in  other  actions,  aee  supra^  p.  101. 
It  is  provided  by  N.  Y.  U  1883,  chap.  378,  §  1,  as  amended  by  L.  1896,  chap.  282. 
that  '*  every  application  hereafter  made  for  the  appointment  of  a  receiver  of 
a  corporation  [meaning  for  the  appointment  of  a  receiver  in  proceedings  to 
dissolve  it,  or  sequestrate  and  distribute  all  its  eiTects  and  not  applying  to  fore- 
closure of  a  corporation  mortgage.  U.  S.  Trust  Co.  v.  N.  Y.,  West  Shore,  etc., 
Ry.  Ck).,  101  N.  Y.  478,  35  Hun,  341],  shall  be  made  at  a  Special  Term  of  the 
Supreme  Court  held  in  and  for  the  judicial  district  in  which  the  principal 
business  office  of  the  corporation  is  located.'* 

Section  9  of  the  same  act  provides  in  part  that  "  all  applications  to  the 
court  contemplated  by  this  act  shall  be  made  in  the  judicial  district  where 
the  principal  office  of  the  corporation  against  which  proceedings  are  taken  is 
located."    L.  1883,  chap.  378,  as  amended  by  L.  1896,  chap.  282. 

<»  Knick.  Trust  Co.  v,  Oneonta,  etc.,  R.  R.  Co.,  41  Misc.  204,  83  N.  Y.  Supp. 
930. 

66  Suggestion  of  selection  by  a  stranger  reproved.  O'Mahoney  v,  Befanont, 
62  N.  Y.  133,  aff'g  37  Super.  Ct.  223;  Id.,  380. 
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report  may  be  reviewed  ;^  this  was  held  a  proper  practice  under 
the  Code  of  Procedure.* 

15.  —  the  complaint  and  affidavits;  rules  for  drawing  i&em.]— 
The  rules  stated  on  this  subject  (on  pages  903  to  906)  apply  to 
motions  for  a  receiver  as  well  as  to  those  for  injunctions,  except 
that  there  is  no  authority  for  requiring  the  complaint  to  ask  the 
appointment  of  a  temporary  receiver.*  AU^ations  on  informa- 
tion and  belief  in  a  verified  complaint,  of  facts  peculiarly  within 
defendant's  knowledge,  when  not  met  by  denial,  are  established 
for  the  purpose  of  showing  plaintiff's  apparent  rigfat.^ 

A  prayer  in  the  complaint  for  a  receiver  as  a  part  of  the  final 
relief,  is  sufficient  notice  to  sustain  a  clause  for  receiver  in  the 
judgment^* 

The  grounds  for  receivership  other  than  those  which  form  pan 
of  the  cause  of  action,  need  not  be  alleged  in  the  complaint,^  ereo 
where  a  permanent  receivership  is  part  of  the  ultimate  relief 
sought" 

16.  — notice  required.'] — ^As  a  naked  question  of  power,  the 
court,  unless  restrained  by  statute,  can  appoint  ex  parte,  but  tk 
power  is  rarely  and  cautiously  exercised,  and  only  in  the  case  of 

I  an  absentee  defendant^^  or  some  pressing  emergency.'''     As  a  gen- 

er  Matter  of  Eagle  Iron  Works,  S  Paige,  386;  Bowtfabank  «.  GbUaanav. 
3  Vea.  164. 

«  Wetter  r.  Schlieper,  7  Abb.  Pr.  92. 

e»  In  Pressly  p.  Harrison,  102  Ind.  14,  1  N.  E.  Rep.  188,  it  la  weU  aaid  tiiatft 
complaint  is  not  essential. 

70  See  Holland  Trust  Co.  v.  Consol.  Gas  Co.,  85  Hun,  454,  32  N.  Y.  Sopp.  ^■ 

71  Hifrh  on  Recs.,  3d  ed.,  |  114,  eiting  Newell  v.  Scbnull,  73  Ind.  241. 
TSHigh  on  Recs.,  3d  ed.,  |  88. 

Thus  in  an  action  for  tbe  dissolution  of  a  partnersbip  the  facta  whieh  show 
an  interest  in  the  assets,  and  a  right  to  dissolution,  and  an  accounting  aad 
payment,  must  be  pleaded;  but  the  additional  fact  (which  with  these  fons^ 
the  ground  for  receivership)  that  the  assets  are  in  danger,  need  not  be  pleaded 
Hottenstein  v.  Conrad,  9  Kans.  435. 

73  High  on  Recs.,  3d  ed.,  i  83  says,  it  is  not  indispensable  to  the  appoist- 
ment  either  of  a  temporary  or  a  permanent  receiver  that  the  bill  should  eoi 
tain  a  specific  prayer  for  a  receiver,  if  the  facts  stated  are  sufficient  to  jostifr 
the  appointment  [citing  a  number  of  eases]. 

The  omission  of  the  prayer  for  a  receiver  in  the  complaint  was,  hovrerer. 
adverted  to  as  material  (Latimer  v.  Eddy,  4S  Barb.  61,  66),  where  injunetioB 
was  asked  for,  the  effect  of  which  would  be  to  suspend  all  the  powers  of  tb^* 
officers. 

74  See  Form  No.  687,  Alford  v.  Berkele,  29  Hun,  633  (holding  notice  to  nra- 
resident  partner  not  necessary,  in  action  to  dissolve  partnership). 

75  People  V,  Alb.  and  Susq.  R.  R.  Co.,  55  Barb.  344,  38  How.  Pr.  S2S. 
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eral  rule,  notice  should  be  given,  which  should  be  personal,  but  maj 
be  by  order  to  show  cause,  with  an  injunction  meanwhile.^® 

Under  the  New  York  statute^^  ex  parte  appointment  before 
judgment,  in  cases  within  the  scope  of  the  statute,^^  is  forbidden, 
*^'  unless  the  adverse  part^  has  failed  to  appear^^  in  the  action, 
and  the  time  for  his  appearance  has  expired,"  or  unless  service 
by  publication  has  been  ordered,^  or  the  mortgage  in  process  of 
foreclosure  contains  a  receiver's  clause.®^    * 

The  notice  of  motion  may  be  served  with  the  summons  and 
complaint.*^ 

Where  there  are  several  defendants,  the  court  may  act  on  proof 
of  service  on  one  defendant  for  himself  and  for  a  co-defendant 
whom  he  represents  as  authorized  agent  in  the  management  of  the 
property  in  question.** 

The  court  may  act  on  the  appearance  of  counsel  to  oppose  the 
motion,  without  service  of  notice.** 

17.  — in  corporation  cases."]  — Where  a  receiver  is  appointed 
in  an  action,  other  than  by  or  pursuant  to  a  final  judgment,  notice 

TeBevoe  v.  Itliaca  ft  O.  R.  R.  Ck>.,  6  Paige,  621;  Verplanck  v.  Merc.  Ixu.  C<k, 
2  id.  438. 

T7N,  Y.  Code  Civ.  Pro.,  i  714.  "Adverse  party"  here  appears  to  mean  the 
party  in  possession.    S  713,  subd.  1. 

TSAIford  9.  Berkele,  20  Htm,  633,  where  the  court,  in  an  action  to  dissolve 
a  partnership,  say:  "It  was  always  the  rule  of  the  Court  of  Chancery  to 
appoint  a  receiver  in  like  cases  without  notice  to  a  non-resident  partner.  There 
was  then,  and  there  is  now,  no  way  to  serve  a  notice  of  motion  out  of  the  State. 
Section  713  provides  for  cases  in  addition  to  cases  specially  provided  by  law. 
Section  1947  specially  gives  power  to  the  court  to  appoint  a  receiver  in  cases 
of  partnership.**  Hence  appointment  without  notice  to  a  non-resident  defendant 
was  sustained.  But  a  receiver  of  a  corporation  may  only  be  appointed  upon 
notice.    Section  1810,  as  amended  by  L.  1003,  chap.  200. 

T©  See  Bupra,  p.  734,  note  17. 

The  requirement  of  notice  relates  to  the  creation  of  the  receivership,  not 
necessarily  to  the  appointment  of  a  successor  on  the  death  of  the  first  ap- 
pointee.   Nicholl  V.  Boyd,  00  N.  Y.  616. 

so  Fletcher  v,  Krupp,  35  App.  Div.  586,  65  N.  Y.  Supp.  146. 

81  Code  Civ.  Pro.,  S  714,  as  amended  in  1003. 

82  High  on  Recs.,  3d  ed.,  8  114,  expresses  the  opinion  that  formal  service  of 

Srocess  is  not  essential,  but  cites,  to  the  contrary.  Whitehead  v.  Wooten,  43 
fiss.  523. 

88  High  on  Recs.,  3d  ed.,  i  116,  citing  Mays  r.  Rose,  Freem.  (Miss.)  703; 
Maguire  v,  Allen,  1  Ball  A;  B.,  75,  and  see  note  76  {above), 

84  McLean  v,  Lafayette  Bk.,  3  McLean,  603;  High  on  Recs.,  3d  ed.,  8  116. 
Whether  serving  an  affidavit  is  a  sufficient  appearance  to  dispense  with 
secvice  of  notice,  see  High  on  Recs.,  3d  ed.,  |  103,  citing  Vann  v,  Bamett,  8 
Bro.  C.  C.  158,  holding  that  it  is. 

64 
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of  the  application  for  appointment  must  be  given  to  the  proper 
officer  of  the  corporation." 

If  an  injunction  is  sought,  "  suspending  the  general  and  ordinary 
business**  of  a  corporation,  or  of  a  joint-stock  association,  consist- 
ing of  seven  or  more  persons,  or  suspending  from  office  or  restrain- 
ing from  the  performance  of  his  duties  a  trustee,  director  or  other 
ofiicer  thereof,"  personal  notice  of  the  application  therefor  must, 
under  the  New  York  statute,  be  given  to  the  proper  officer  of  tte 
corporation  or  association,  or  to  the  trustee,  director  or  other  officer 
enjoine<l.*' 

The  appearance  of  the  corporation  by  attorney  on  an  application 
for  an  injunction,  a  receiver  and  a  decree  dissolving  the  corpora- 
tion, is  presumed  to  be  authorized,  as  is  an  appearance  in  an 
ordinary  action;  such  appearance  gives  jurisdiction  to  the  same 
extent  as  though  it  "were  on  actual  service  of  process.^ 

18. to   the   attomey^eneraL'] — Under  the   New  York 

statute^  notice  must  be  given  to  the  attorney-general  of  all  motions 

69  N.  Y.  Code  Civ.  Pro.,  |  1810  (as  amended  by  L.  1903,  chap.  290). 

86  As  to  what  is  such  suspension,  see  Howlett  v.  N.  Y.,  West  Snore,  etc,  B.  R. 
Co.,  14  Abb.  N.  C.  328. 

87  N.  Y.  Co<le  Civ.  Pro.,  S  1809.  An  injunction  in  violation  of  this  is  void. 
Id.  This  proviRion,  on  a  view  of  the  whole  section,  will  be  found  to  be  of 
broader  application  than  the  Act  of  1883,  requiring  notice  to  the  attoner- 
general  in  actions  for  sequestration,  or  dissolution  and  distribution. 

The  vice-president  of  a  banlc,  being  also  a  director,  is  a  proper  oflieer  on 
whom  to  serve  notice  of  motion  for  a  receiver.  People  v.  Central  Ciij  Bask. 
63  Barb.  412,  35  How.  Pr.  428. 

A  plaintiff  who  is  an  officer  of  the  corporation  cannot  get  jurisdiction  br 
having  service  of  summons  for  it  made  on  himself.  St.  Louis,  etc.  Go.  r. 
Sandoval  Coal  k  Min.  Co.,  Ill  111.  32,  17  Chic.  Leg.  N.  135,  and  cases  cited 

As  to  proceeding  when  no  officer  can  be  found  to  be  served,  see  Dajtoo  r 
Borst,  7  Bosw.  116,  118. 

88  Matter  of  Atty.-Gen.  r.  Guardian  Mut.  Life  Ins.  Co.,  77  N.  Y.  272. 

88  N.  Y.  L.,  1883,  chap.  378,  S  8,  is  as  follows:  '*  |  8.  A  copy  of  aU  modou 
and  all  motion  papers,  and  a  copy  of  any  other  application  to  the  court,  to- ' 
gether  with  a  copy  of  the  order  or  judgment  to  be  proposed  thereon  to  tie 
court,  in  every  action  or  proceeding  now  pending  for  the  dissolution  of  s  cor- 
poration or  a  distribution  of  its  assets,  or  which  shall  hereafter  be  commeeeed 
for  such  purpose,  shall,  in  all  cases,  be  served  on  the  attorney-general,  in  the 
same  manner  as  provided  by  law  for  the  service  of  papers  on  attomeys  wbo 
have  appeared  in  actions,  whether  the  applications  but  for  this  law  would  be 
ew  parte  or  upon  notice,  and  no  order  or  judgment  granted  shall  vary  ii  Anr 
material  respect  from  the  relief  specified  in  such  copy  or  order,  nnieis  tbe 
attorney-general  shall  appear  on  the  return  day  and  have  been  heard  in  leli- 
tion  thereto;  and  any  oraer  or  judgment  granted  in  any  action  or  prooeediB? 
aforesaid,  without  such  service  of  such  papers  upon  the  attorney-general,  iltfll 
be  void,  and  no  receiver  of  any  such  corporation  shall  pay  to  any  person  tor 
money  directed  to  be  paid  bv  any  order  or  judgment  made  in  any  such  actios 
or  proceeding,  until  the  expiration  of  eight  days  after  a  certified  eopy  of  sneb 
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in  actions  or  proceedings  for  the  dissolution  of  a  corporation  or  a 
distribution  of  its  assets;  the  statute  does  not  apply  to  receivers 
appointed  in  foreclosure,^  but  is  understood  to  include  not  onlj 
an  action  to  dissolve  a  corporation  or  forfeit  or  vacate  its  charter/^ 
but  also  a  creditor's  action  which  contemplates  the  sequestration 
of  all  its  property  for  the  benefit  of  all  its  creditors,  as  distin- 
guished from  an  action  in  the  nature  of  a  creditor's  action  to  reach 
for  his  exclusive  benefit  specific  property  upon  which  the  creditor 
has  acquired  a  lien  by  judgment  or  issue  of  execution  giving  him 
priority. 

Such  notice  must  be  given  even  of  motions  otherwise  ex  parte, 
except  that  it  is  not  necessary  to  serve  the  papers  on  the  attorney- 
general  before  applying  for  an  order  to  show  cause.** 

An  order  is  void  for  want  of  notice  to  the  attorney-general,** 
but  may  be  cured  by  an  order  confirming  it,  made  on  notice  to  him, 
at  least  so  far  as  to  make  it  valid  from  the  date  of  making  the  latter 
order.**  But  notice  of  the  application  for  the  confirming  order 
must  be  given  to  a  receiver  or  other  person,  who,  though  not  a  party 
to  the  action,  had  already  moved  in  the  action  for  relief  against 
the  void  order.** 

Notice  need  not  be  given  to  the  attorney  general  of  a  motion  to 
appoint  an  auxiliary  receiver  of  a  foreign  corporation.** 

19.  —  form  of  noUce.l  —  The  notice  of  motion  should  express 
shortly  but  clearly  the  object  of  the  application,  for  in  general  the 
court  will  not  extend  the  order  beyond  the  notice.*^ 

The  property  should  be  indicated,  but  it  is  enough  to  say  "  of 
all  the  property"  of  a  defendant  named;  or,  of  the  rents  and 
profits  of  all  his  real  property. 

order  or  judgment  shall  have  been  Mrved  aa  aforesaid  upon  the  attomey- 
general." 

80  U.  8.  Trust  Co.  v.  N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  101  N.  Y.  478,  0  Ov,  Pro. 
Rep.  113. 

91  Eustace  r.  N.  Y.  Building  Loan  Banking  Co.,  08  App.  Div.  07,  00  N.  Y. 
Supp.  784. 

«Greason  r.  Goodwillie  Wyman  Co.,  22  Wkly.  Dig.  680;  8.  c,  less  clearlv 
reported  on  this  point  in  38  Hun,  138 ;  Blatter  of  Vanamee,  S  N.  Y.  Supp.  210, 
29  St.  Rep.  198,  aff'd,  119  N.  Y.  646. 

«s  Whitney  r.  N.  Y.  &  A.  R.  R.  Co.,  32  Hun,  164,  6  Civ.  Pro.  Rep.  118. 

M  ^lorrison  v.  Menhaden  Co.,  37  Hun,  522.  See,  also,  Matter  of  Stone  Bridge, 
13  X.  Y.  Supp.  770.  37  St.  Rep.  617. 

«5  Whitney  p.  N.  Y.  &  Atl.  R.  R.  Co..  32  Hun,  164.  6  Civ.  Pro.  Rep.  118. 

•eWoerishoffer  f>.  North  Riv.  Constr.  Co..  6  N.  Y.  Civ.  Pro.  Rep.  113. 

vr  Edwards  on  Receivers  in  £q.  (12th  ed.)  77,  1  Grant's  Ch.  Pr.  144.    See 
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Unless  specific  directions  are  asked,  it  is  enou^  to  say,  '^  vith 
the  usual  powers ;  "  but  it  is  desirable  to  add  the  usual  clause, ''  for 
such  other  or  further  relief  as  to  the  court  may  seem  just.'' 

Where  notice  to  the  atiomey-general  is  required  by  the  l^ev 
York  statute,  the  papers  served  must  also  include  a  copy  of  the 
proposed  order  or  judgment ;  and  if  he  does  not  appear,  or  does 
appear  and  objects,  no  relief  substantially  different  from  that 
stated  in  the  proposed  form  can  be  granted. 

20.  Who  may  be  appoinled.l — ^A  receiver  should  be  a  resident 
within  the  jurisdiction,^  but  the  court  has  power  to  appoint  i 
non-resident,  and  may  properly  do  so  where  he  is  also  receirer  of 
the  same  defendant  in  another  jurisdiction.^ 

A  trust  company  may,  under  a  New  York  statute,  be  appointed 
without  giving  security.^  All  parties  not  in  default  must  consent 
in  order  that  the  clerk,  deputy  or  assistant,  may  be  appointed  in 
Xow  York  coimty.* 

The  parties  may  properly  suggest  names  of  suitable  persons  to 
the  court.*  In  voluntary  dissolution  proceedings  the  court  maj 
appoint  a  director,  officer  or  stockholder.* 

21.  Prudential  rules  for  drawing  order  appointing  receiver;  — 
reritah,]  —  See  that  the  recitals  include  the  appearances,  or  due 
notice ;  and,  in  case  of  property  of  an  absentee,  the  making  of  an 

Wlntn«»y  r.  Buckraan,  26  Cal.  447  (receiver  appointed  in  a  proper  cade,  fboa^ 
the  notice  of  motion  was  only  for  an  injunction). 

M  Chamberlain  v,  Greenleaf.  4  Abb.  N.  C.  92. 

The  niles  guiding;  the  choice  of  a  party  or  the  officer  or  agent  of  a  puij, 
are  m>  p^^uliar  to  the  class  of  actions  involved  that  it  would  scarcely  be  vsefd 
to  state  thorn  here  further  than  to  say  that  in  a  controrersy  between  debtor 
and  creditor  (other  than  foreclosure)  a  strictly  indifferent  person  is  souiiii 
See  Townsend  r.  Oneonta,  etc.,  R.  Co.,  86  App.  Diy.  (KM,  88  N.  Y.  Snpp.  103t 
In  controversies  between  partners,  joint-owners,  and  in  corporation  oas«,  tk 
fact  of  poA^ession  and  conversance  with  the  property  are  advantages  in  few 
of  appointing  a  party,  or  officer,  or  agent  against  which  is  to  be  weighed  what- 
ever objection  is  made  on  the  ground  of  unfairness  or  implication  in  the  wtobjt: 
leading  to  the  litigation.  See  Gillin  r.  Campbell,  0  N.  T.  Si.  Rep.  538. 
Eichl:)erg  v.  Wiokham,  21  N.  Y.  Supp.  647. 

» In  Woerifihoffer  r.  N.  R.  C.  Co.,  99  N.  Y.  398,  a  Now  Jersey  receiver  was 
appointed  ancillary  receiver  here. 

1  Banking  Law,  S8  156,  158. 

2  Code  Civ.  Pro.,  S  90.  Violation  of  the  section  is  an  irregularity  merelT. 
Moore  r.  Tavlor,  40  Hun,  56. 

3  Bninfl  r.'  Stewart  Mfg.  Co.,  18  N.  Y.  Wkly.  Dig.  331. 

4  Code  Civ.  Pro..  $  2429.  Appointment  as  receiver  in  a  8e<iueiitTation  action, 
of  a  former  director  and  treasurer,  held  valid  as  against  collateral  attach 
Townsend  r.  Oneonta,  etc.,  R.  R.  Co.,  86  App.  IMv.  604,  83  N.  Y.  Snpp.  1631 
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order  for  service  by  publication;  and,  in  corporation  cases,  the 
personal  service  of  notice ;  also  the  service  of  notice  on  the  attorney- 
general  with  copy  of  proposed  order ;  —  or  appearances  equivalent 
thereto.' 

22.  — designating  property.'] — An  order  for  a  receiver  ought, 
if  practicable,  to  state  so  distinctly,  on  the  face  of  it,  over  what 
property  the  receiver  is  appointed,  that  one  who  reads  it  may  know 
what  it  is  of  which  the  officer  of  the  court  is  in  possession,  or 
directed  to  take  possession.* 

A  defect  in  this  respect  can  be  supplied  however  by  amend- 
ment, or  by  a  reference  to  ascertain  the  particulars ;  and  in  many 
classes  of  cases,  all  that  is  practicable  in  the  order  of  appointment 
is  a  general  designation,  to  be  followed  by  a  discovery  of  par- 
ticulars. 

In  case  of  doubt  as  to  whether  an  article  of  property  is  within 
the  scope  of  the  receivership,  the  court  can  appoint  the  receiver 
pending  its  determination.'^ 

23.  —  date;  relation  hach.]  — As  priority  of  right  may  depend 
on  the  time  of  making  the  order,  the  date  of  the  making  and  entry 
of  the  order  should  appear.  Upon  filing  the  required  security,  the 
receiver's  right  relates  back  to  the  entry  of  the  order  appointing 
him.' 

As  against  the  adverse  interests  of  third  persons,  the  court  cannot 
even  by  an  express  clause  give  the  appointment  effect  by  relation 
back  to  an  earlier  time.® 

•  For  the  importance  of  fuH  nnd  accurate  recitala,  see  supra,  p.  221. 

6  0'Mahoney  r.  Belmont,  62  N.  Y.  133;  Crow  r.  V7ood,  13  Beav.  271.  s.  P., 
as  to  Injunction,  p.  906  of  this  volume. 

7  Barry  v.  Kennedy,  11  Abb.  Pr.  (N.  S.)  421,  426  {dictum;  a  receiver  being 
denied  because  the  item  was  a  market  stand  not  capable  of  control  by  a 
receiver) . 

8  Matter  of  Christian  Jensen  Co.,  128  N.  Y.  550;  Matter  of  Lenox  Corp., 
57  App.  Div.  615,  68  N.  Y.  Supp.  103,  aff'd.  167  N.  Y.  623.  But  not  to  the 
Bigfning  of  the  order  by  the  judfre  with  direction  to  clerk  to  enter,  ^^leox  r. 
Nat,  Shoe  A;  L.  Bank,  67  App.  Dir.  466,  73  N.  Y.  Supp.  900. 

0  Artisans*  Bank  r.  Trendwell.  34  Barb.  553,  unless,  perhaps,  it  may  be  to 
the  time  when  the  motion  was  brought  on  before  the  court.   Siee  swpra,  p.  219. 

The  question  as  to  the  time  when  the  appointment  of  n  receiver  takes  effect 
may  require  a  different  answer  according  to  whether  it  is  raised  as  against 
creditors  or  as  against  an  assignee  in  bankruptcy,  or  as  against  a  bona  fide 
purchaser  from  the  defendant,  or  in  respect  to  a  continued  course  of  dealing 
with  the  defendant  and  the  receiver  succeeding  to  the  possession. 
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24.  —  duratiark]  —  The  appointment  is  usually  erpreaaeA  to 
be  ^'  during  the  pendency  of  this  action ;"  and  an  oider  which  says 
nothing  of  the  duration  of  the  receivership  will  be  construed  as  if 
so  ezpressed.^^ 

25.  — powenJi — ^An  order  which  says  nothing  of  powers,  or 
only  that  the  appointment  is  **  with  the  usual  powers/'  is  valid; 
and  the  receiver  will  have  such  special  powers  as  may  be  given  by 
general  rule  of  court,  or  by  subsequent  order  in  the  cause." 

If  the  case  is  not  one  in  which  the  statute  authorizes  the  ap- 
ix)intment  of  a  statutory  receiver  — that  is  to  say  a  recriver 
having  the  powers  of  an  assignee  in  insolvency^  —  an  order  in 
general  language  conferring  on  him  the  powers  of  such  a  receiver 
does  not  make  him  such,  but  he  is  to  be  regarded  as  having  &e 
powers  of  a  common-law  receiver  only,  without  statutory  pow»  to 
sell,  and  subject  to  the  control  of  the  court^ 

26.  —  usual  powers;  special  directians.'\  —  Mere  appointment 
"  with  the  usual  powers,"  imports  that  the  receiver  may,  without 
further  order,  reduce  the  assets  to  possession,  so  far  as  he  can  do 
so  without  suit  The  New  York  rules  of  court^*  also  give  to  the 
rocoiver  of  a  debtor  power,  without  special  order,  to  sue  on  de- 
mands and  to  compromise  such  as  are  unsafe  or  doubtful,  and  to 
convert  the  personal  estate  and  effects  into  money. 

The  powers  conferred  by  statute  on  receivers  in  general,  such 
as  to  sue,  and  to  set  aside  fraudulent  transfers,  should  not  be 

Coni|>are  Chamberlaixi  r.  Rochester,  etc.,  Co.,  7  Hun,  657;  Matter  of  Berry, 
26  Barb.  55;  Cook  v.  Cole,  65  Iowa,  70,  7  N.  W.  Rep.  489. 

As  to  who  has  priority  where  two  receivers  are  appointed  on  the  same  day, 
see  People  r.  Central  City  Bank,  63  Barb.  412,  36  How.  Pr.  428. 

An  to  BuccesAive  receivers,  see,  also.  Bank  of  Mat.  Redemption  c.  Stupe, 
9  Bo8w.  608;  State  r.  Jacksonville,  etc.,  R.  R.  Co.,  15  Fla.  201. 

10  High  on  Recs.,  3d  ed.,  |  9,  citing  Weems  v,  Lathrop,  42  Tex.  207. 

n  In  Negus  v.  City  of  Brooklyn,  10  Abb.  N.  C.  180,  187,  in  holding  that  a 
taxpayer  might  maintain  a  suit  to  enjoin  a  municipal  corporation  from  grant- 
ing a  new  franchise  to  the  receivers  of  an  insolvent  railroad  company,  it  is 
said  that:  "  Receivers,  appointed  pendente  litef  except  in  cases  <of  whidi  this 
ca»e  is  not  one)  where  by  statute  they  are  made  assignees,  have  no  powen 
which  have  not  been  conferred  upon  them  by  the  order  for  their  appointment 
They  are  officers  of  the  court,  and  their  duty  is  merely  to  protect  the  propcrtj 
or  fund  during  the  litigation.  Their  acts  are  vhe  acu  of  the  court  when  duly 
sanctioned,  but  when  not  so  sanctioned  they  have  no  greater  effect  than  the 
acts  of  other  unauthorized  officers  or  agents."  Thia  statement  is  undoubtedly 
sound,  subject  to  the  qualifications  in  the  tazt. 

i2Soe  paragraph  6,  p.  1003. 

18  Hackley  r.  Draper,  60  N.  Y.  88,  96. 

14  N.  Y.  Gen.  Rules  No.  77.    See,  however,  p.  1021,  n.  44,  of  this  volumes 
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exercifled  in  any  given  case,  not  within  the  above  statement,  with- 
out the  special  direction  of  the  court;  and  althou^  such  direction 
may  be  obtained  on  subsequent  application,  it  may  facilitate  the 
successful  performance  of  the  receiver's  duties,  if  those  powers,  a 
disposition  to  oppose  or  evade  which  may  be  anticipated,  are 
expressly  stated  in  the  order  of  appointment 

27.  —  corporation  receivers.']  —  By  N.  Y.  Code  Civ.  Pro., 
§  1788,  a  receiver  appointed  before  judgment  in  an  action  by  a 
judgment  creditor  to  sequestrate  the  property  of  a  corporation  and 
distribute  it  as  in  the  case  of  voluntary  dissolution,  or  in  an  equity 
action  by  the  attorney-general  or  a  creditor,  or  stockholder,  to  dis- 
solve a  corporation  or  forfeit  its  franchises  [but  religious  corpora- 
tions, any  corporation  which  the  regents  of  the  university  have 
power  to  dissolve,  and  municipal  and  other  political  corporations 
are  excepted,  §  1804],  has  only  the  following  powers  and  those 
incidental  to  the  exercise  thereof,  unless  other  powers  of  a  statu- 
tory receiver  are  specially  conferred  upon  him,  viz.,  "  to  collect 
and  receive  the  debts,  demands,  and  other  property  of  the  corpora- 
tion ;  to  preserve  the  property,  and  the  proceeds  of  the  debts  and 
demands  collected;  to  sell  or  otherwise  dispose  of  the  property 
as  directed  by  the  court;  to  collect,  receive,  and  preserve  the  pro- 
ceeds thereof;  and  to  maintain  any  action  or  special  proceeding, 
for  either  of  those  purposes." 

A  permanent  receiver  in  any  action  of  the  same  description  as 
above  stated,  with  the  same  exceptions  (and  "permanent"  here 
includes  a  temporary  receiver  made  permanent  by  a  judgment), 
has  all  the  powers  and  authority  conferred,  and  is  subject  to  all 
the  duties  and  liabilities  imposed  upon  a  receiver  appointed  upon 
the  voluntary  dissolution  of  a  corporation,  that  is  to  say  he  is  a 
statutory  receiver.^' 

The  powers  of  a  permanent  receiver  may  be  expressly  conferred 
on  a  temporary  receiver  in  the  same  cases,  except  that  a  temporary 
receiver  cannot  make  any  distribution  among  creditors  or  stock- 
holders before  final  judgment  unless  specially  directed  to  do  so 
by  the  court. 

28.  — assignment  to  receiver,'] — ^As  the  appointment  of  a 
common-law  receiver  does  not,  of  itself,  vest  in  him  a  salable  title 

IBN.  Y.  Code  CR  Pro.,  %%  1788,  1780. 


1016  ABBOTT  8   P&ACTIC£  A2?D   POSMS. 

to  real  property,^^  and  aa  question  may  arise  as  to  wh^her  it  yesU 
in  him  such  title  to  personal  property  and  things  in.  action, 
especially  in  another  jurisdiction,  it  is  useful  (except  in  cases 
where  all  the  property  is  within  the  jurisdiction  and  mere  custody 
is  the  object,  or  the  receivership  is  of  rents  and  profits  only)  to 
take  a  direction  that  the  defendant  assign  and  convey  to  the  re- 
ceiver. Of  course  this  direction  is  less  common  in  a  receivership 
created  as  a  provisional  remedy  than  in  a  permanent  receivership 
created  by  final  judgment ;  and  is  rarely  allowed  before  answer. 

Taking  such  assignment  vests  the  legal  title  in  the  rec«ver/^ 
and  supports  his  right  to  possession,  and  his  action  in  his  ova 
name  as  receiver  in  those  jurisdictions  where  an  action  may  be 
brought  in  the  name  of  an  actual  assignee  or  a  trustee  of  an  expre^ 
trust. 

A  statutory  receiver. —  that  is, —  one  appointed  by  or  after 
judgment  in  an  action  to  dissolve  a  corporation  or  forfeit  its 
charter,  or  to  sequester  and  distribute  all  its  assets, —  is  by  force 
of  his  appointment  an  assignee,  without  the  execution  of  any 
instrument  by  the  corporation  ;*•  and  hence  in  such  case  no  direc- 
tion to  assign  is  needed.  In  the  same  class  of  corporate  acti<ms 
the  court  may  now  give  to  the  appointment  of  a  temporary  Te- 
ceivcr,  as  a  provisional  remedy,  the  same  effect,  and  any  other 
of  the  powers  of  a  statutory  receiver,  except  that  of  making  distri- 
bution without  special  order. 

By  the  N.  Y.  statute/^  a  receiver,  whether  common-law  or  statu- 
tory, and  whether  pendente  lite  or  permanent,  may,  if  appointed 

10  This  it  the  settled  law,  ChaiiUuqiie  Bk.  r.  Riiley,  19  N.  Y.  369;  St 
Louis,  etc.,  Mining;  Co.  v.  Sandoval,  etc.,  Coal  &  Mining  Co.,  Ill  lU.  32;  s.  (U 
17  Chic.  Leg.  N.  135  {dictum) ;  Dawley  r.  Brown,  65  Barb.  107,  common>Uw 
receiver's  sale  held  to  ^nve  no  title  beoiuae  there  was  no  assignaoent  to  him. 
B.  p.,  Union  Bank  v.  Warner,  12  Hun,  306;  Keeney  r.  Home  Ins.  Co.,  71  K.  V. 
396.  401,  27  Am.  Rep.  60. 

But  c^  ies  to  the  contrary,  which  apply  to  statntoty  reeeivera  are  often  died 
without  qualification,  as  if  they  applied  to  common-law  receivera.  Majiy  aur 
thorities  declaring  that  a  receiver  acquires  title  to  personalty  without  assigs- 
ment,  and  by  relation  back,  are  really  not  on  the  question  of  salable  title,  hot 
only  affirm  that  he  takes  in  preference  to  subsequent  lienors,  etc. 

And  thin  soems  to  be  the  point  actually  decided  in  Atty.-Gen.  v.  Atlantic 
Mutual  Life  Ins.  Co.,  100  N.  Y.  270,  and  is  the  point  of  the  often  cited  opinioB 
,  of  Sandford.  V.  C,  in  Mann  r.  Pents,  2  Sandf.  267  (rev'd,  3  N.  Y.  415). 

17  See  Rockwell  r.  McGovern,  69  N.  Y.  294. 

18  Matter  of  Schuyler  Steam  Tow  Boat  Co.,  136  N.  Y.  169.  The  same  is 
true  of  a  receiver  in  Hupplementary  proceedings,  aft«r  due  record  of  the  order 
of  the  personal  assets,  though  not  of  the  real  proper^,  of  the  judgment  debtor. 

!•  N.  Y.  Code  av.  Pro.,  |  716. 
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in  an  action  in  the  Supreme  Court  or  a  county  court,  or  in  a 
special  proceeding  for  the  voluntary  disBolution  of  a  corporation, 
take  and  hold  real  property  as  the  court  may  direct.  Doubtless 
the  like  power  can  be  conferred  by  order  of  court.  But  this  stat- 
ute gives  no  title,  but  only  power  to  take  title. 

A  receiver  in  supplementary  proceedings  has  no  title  to  the  real 
property.*** 

Where  an  assignment  is  directed  to  be  made,  if  there  be  doubt 
as  to  the  property,  or  as  to  defendant's  compliance,  a  reference 
should  be  ordered.^ 

The  court,  however,  has  power,  in  some  cases  at  least,  to 
transfer  the  title  without  depending  on  an  assignment  by  the 
defendant** 

29.  — direction  to  collect  dehts.'] — A  general  authority  to 
collect  debts  allows  the  receiver  to  receive  them  in  advance  of  be- 
coming due,"  and  also  to  take  a  security  or  obligation  in  place 
of  money,  if  the  parties  in  interest  consent  to  receive  it 

80,  —  direction  to  give  possession,  aitom,  etc.']  — An  implied 
or  express  direction  to  the  receiver  to  take  possession,  etc.,  is 
enough  to  authorize  the  receiver  to  do  so,  and  to  make  a  refusal 
to  deliver  possession  to  him  actionable.  Moreover,  after  such 
direction,  those  who  (having  notice)  actively  interfere  with  such 
possession,  will  be  guilty  of  contempt  But  such  a  direction  is 
not  enough  to  make  it  a  contempt  to  refuse  to  deliver.^  The 
order  appointing  a  receiver  shoiJd  therefore  usually  contain  a 
direction  that  the  party  and  third  persons  in  possession  under 

!«•  Chmdeayne  v.  Gwycr,  83  App.  Div.  403,  82  N.  Y.  Supp.  198. 

20  See  Forms  below. 

21  Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  Silver  i . 
Ladd,  7  Wall.  219,  228,  holding  that  plaintiff  was  equitably  entitled  to  land 
which  had  been  awarded  to  defendant,  says:  "The  most  usual  mode  under 
the  chancery  practice,  unaffected  by  statute,  is  to  compel  the  defendant,  in 
person,  to  convey  to  plaintiff,  or  to  have  such  conveyance  made  in  his  name, 
by  a  commissioner  appointed  by  the  court  for  that  purpose.  In  some  of  the 
States  it  is  provided  by  statute  that  a  decree  of  the  court  shall  operate  as  n 
conveyance  where  it  is  so  expressed  in  the  decree,  and  additional  relief  may  be 
granted  by  giving  possession  of  the  land  to  plaintiff,  quieting  his  title  as 
against  defendants,  and  enjoining  them  from  asserting  theirs.  The  prayer  for 
general  relief  in  the  bill  in  this  case  is  sufficient  to  justify  any  or  all  these 
modes  of  relief."  s.  P.,  Burrall  v.  Karnes,  5  Wise.  260;  Sproule  v.  Winanti 
7  T.  B.  Monr.  (Ky.)  196;  Baker  v.  City  St.  Louis,  76  Mo.  671. 

22  01cott  r.  Heermans,  3  Hun,  431,  435. 

23  McKelsey  v,  Lewis,  3  Abb.  N.  C.  61. 
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him  shall  deliver  posBession  to  the  receiver,  and  this  direction 
should  be  so  clearly  expressed  that  the  person  intended  can  be 
punished  for  cont<nLnt  if  on  service  of  a  copy  of  the  order  and 
proper  demand  by  tha  receiver  he  refuses  to  obey. 

If  there  be  doubt  as  to  the  specific  articles,  a  reference  should 
be  ordered,  or  the  receiver  left  to  sue. 

The  receiver's  appointment  gives  him  no  right  to  property  in 
the  custody  of  the  defendant  which  the  latter  does  not  own,  and 
his  creditors  cannot  claim  as  against  the  real  owner .** 

81.  —  to  lease.l  —  To  avoid  personal  liability,  the  receiver 
will  usually  ask  leave  to  lease  vacant  premises,  unless  leave  be 
given  by  the  order  of  appointment,  althou^  it  is  generally  undei^ 
stood  that  leave  to  lease  for  periods  not  exceeding  one  year  may 
be  granted  of  couse,  without  notice  to  the  parties.^ 

Leasing  for  more  than  a  year's  term  should  not  be  done  except 
by  leave  of  coiul,  had  on  notice  to  the  parties  in  interest* 

32.  —  to  carry  on  business.']  —  The  '•'^nrt  has  power  to  direct 
the  receiver,  whenever  necessary  for  the  benefit  of  the  property 
in  his  possession  and  the  interests  of  the  parties  therein,  to  carry 
on  the  business,^  so  far  at  least  as  to  keep  a  going  concern  still 
p:oin^;  and  even  to  complete  the  construction  of  an  unfinished 
railroad.^ 

33.  —  to  selW]  — Authority  may  be  conferred  to  sell  pen?onal 
property  so  far  as  necessary  to  realize  the  assets  without  loss  or 
depreciation,  and  even  where  the  receivership  is  merely  for  cus- 

24  Com  Ex.  Bank  r.  Blye,  101  N.  Y.  306. 

25  Soe  N.  Y.  Gen.  Rules  No.  77;  Booth  v.  Qark,  17  How.  (U.  S.)  322. 
20  \Voek»  r.  Cornwall,  19  Abb.  N.  C.  356. 

27  Barton  r.  Barbour,  104  U.  S.  128  (railroad) ;  Witherbee  r.  Wltherbee,  17 
App.  Div.  181,  45  N.  Y.  Supp.  297;  Larsen  v.  U.  S,  Mort.  A  T.  Co.,  104  App. 
Div.  70.  93  N.  Y.  Supp.  610;  Bernheimer  v.  Schmid,  71  App.  Dit.  244,  75  N.  Y. 
Supp.  899  (power  to  borrow  money  and  pledge  aaaeta  erroneously  giTea). 
Nason  Mfg.  Co.  v.  Garden,  52  App.  Div.  365,  65  N.  Y.  Supp.  147  (authority  by 
statute  to  a  temporary  receiver  to  pre9erv€  property  includes  the  completioc 
by  him  of  contracts  for  work  entered  into  by  the  corporation). 

In  the  absence  of  statutory  authority,  or  express  authorization  from  ih* 
court,  a  receiver  has  no  power  to  continue  the  business.  Appleton  r.  Welch, 
20  Misc.  343,  45  N.  Y.  Supp.  751.  He  is  not  obliged  to  complete  unfinisbed 
contracts  of  the  corporation.  Matter  of  Chasmar  Co.,  22  Misc.  680,  50  X.  Y. 
Supp.  1065.  If  he  continues  the  business  without  authority,  he  beccanes  per- 
sonally liable.    Meyer  r.  Lexow,  1  App.  Div.  116,  37  N.  Y.  8upp.  67. 

28Moraii  V.  Lydecker,  11  Abb.  N.  C.  29S. 
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tody,  such  a  direction  may  doubtless  be  given  as  to  perishable 
property.^ 

34.  —  suits  by;  express  authority.^  —  Mere  appointment  as 
receiver  does  not,  in  the  absence  of  statutory  or  judicial  authority, 
enable  to  sue  as  receiver^  even  for  the  purpose  of  reducing  the 
assets  to  possession.^ 

A  permanent  receiver*^  appointed  on  the  dissolution  of  a  cor- 
poration, or  the  forfeiture  of  a  charter,  or  on  the  sequestration 
of  all  the  corporate  assets  for  distribution,  needs  no  judicial 
authority  to  sue,  for  he  is  a  statutory  receiver,  with  title  by  force 
of  appointment,  and,  without  assignment,^  is  authorized  to  sue 
in  his  own  name.** 

If  there  is  a  general  statutory  authority**  or  rule  of  court" 
authorizing  receivers  to  sue,  leave  to  sue  is  not  needed,  except  for 
the  better  protection  of  the  receiver  from  liability  for  costs,** 
etc.,  if  the  case  be  doubtful  and  proves  unsuccessful;  or  as  sup- 
porting an  intended  suit  in  a  foreign  jurisdiction  in  which  the 
receiver  must  rely  on  the  comity  of  the  courts. 

But  a  general  statute  authority  to  receivers  to  sue  in  their  own 
names,  intended  to  siipersede  the  old  practice  requiring  them  to 
sue  in  the  name  of  the  defendant,  does  not  dispense  with  the 
necessity  of  leave  to  sue  in  any  particular  case.*^ 

29  See  Attachicent.  But  not  to  sell  property  of  a  non-perishable  character, 
the  title  to  which  is  in  issue  in  the  action.    Brush  v.  Jay,  113  N.  Y.  482. 

80  Seymour  v,  Wilson,  16  Barb.  294,  2  Dan.  Ch.  Pr.  038;  Battle  v.  Dayis, 
66  N.  C.  252;  Singerly  r.  Fox,  75  Pa.  St.  112;  Yeager  v,  Wallace,  44  id.  294, 
296;  Screven  v.  Clark,  48  Ga.  41  (holding  that  authority  ''  to  collect  "  does  not 
authorize  suit).  Contra,  Case  v.  Berwin,  22  La.  Ann.  321;  Everett  v.  State, 
28  Md.  190. 

Where  the  receiver  took  neither  an  assignment  nor  leave  to  sue,  held  that 
the  statute  of  limitations  as  against  the  party  was  not  suspended.  Fincke  v, 
Funke,  25  Hun,  616. 

81  So  of  a  receiver  on  voluntary  dissolution.  N.  Y.  Code  Civ.  Pro.,  S  2410. 
And  of  a  receiver  in  supplementary  proceedings.  N.  Y.  Code  Civ.  Pro., 
f  2447,  etc. 

32  Gillet  V.  Fairchild,  4  Den.  80. 

88  Nathan  v.  Whitlock,  9  Paige,  152,  aff'g,  3  Edw.  215.  See  paragraph  5, 
Bupra. 

So  a  receiver  of  a  national  bank  may  sue  in  his  own  name  or  that  of  the 
bank  (First  Nat.  Bank  of  Bethel  v.  Nat.  Pahquioque  Bank,  14  Wall.  383,  401; 
s.  p.,  Kennedy  v.  Gibson,  8  id.  498,  506),  notwithstanding  the  statute  is  silent 
on  the  point. 

84  As  in  ease  of  statutory  receivers  in  New  York.  B.  F.,  Hayes  v.  Brotzman, 
46  Md.  519. 

86  N.  Y.  Gen.  Rules  No.  77. 

86  See  note  in  5  Abb.  N.  C.  346. 

87  Seymour  v.  Wilson,  16  Barb.  294. 
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It  is  improper  to  add,  in  the  order  of  appointment,  a  general 
authority  to  sue  or  defend  without  further  order  of  court-** 

A  receiver,  with  full  power  to  sue,  may  properly  seek  instroc- 
tion  from  the  court  to  protect  himself  as  against  tliOBe  beneficaallj 
interested.* 

35. in  other  juri8dictu>n8.y —  The  American  doctrine  as 

now  settled  in  the  State  of  New  York  and  I  believe  in  most  of 
the  other  States,  is  that  a  receiver  having  an  assignment,  or  the 
powers  of  a  statutory  assignee,  may  sue  in  any  State,  and  will  be 
rcognized  as  having  a  standing  in  court;  but  the  courts  of  a 
jurisdiction  other  than  that  from  which  he  derives  authority  will 
not  usually  recognize  his  claim  to  assets  within  their  jurisdie- 
tion,  to  the  prejudice  of  creditors  resident  there.^ 

Ilence  it  is  important,  in  case  of  a  receiver  whose  appoint* 
ment  does  not  by  statute  vest  him  with  the  powers  of  an  assignee, 
to  take  an  assignment ;  and  if  there  are  assets  and  creditors  in  a 
sister  State,  it  is  the  better  practice  in  important  eases  to  obtain 
there  the  appointment  of  an  ancillary  receiver  who  may  sue  there 
without  question.** 

36.  —  compromises.']  —  Power  to  compromise  is  implied  in 
some  cases;  but  application  for  leave,  upon  the  special  facts  of 
each  case,  is  safer  in  cases  involving  doubt  or  any  large  amount, 
rather  than  relying  on  a  general  direction.^ 

37.  —  suits  against.}  —  The  court  may  direct  that  he  shall 
not  be  liable  to  sue  unless  leave  is  first  obtained  from  the  appoint- 

38  Witherbee  v.  Witherbec,  17  App.  Div.  181,  45  N.  Y.  Supp.  297. 

39  People  r.  Com.  Bank,  6  App.  DW.  194,  39  N.  7.  Supp.  1000;  and  s» 
section  IV  of  this  article,  title  IwsTBUcnows. 

40  The  principle  is  fully  discussed  in  t^e  Matter  of  Waite,  99  N.  Y.  433; 
Mabon  v.  Ongley  Elec.  Co.,  156  N.  Y.  196;  Pruyn  r.  McCreary,  105  App.  Div. 
302,  93  N.  Y.  Supp.  095.  See,  also,  eases  collected  in  24  Am.  L.  Reg.  403; 
59  Am.  Dec.  524,  note;  7  South.  Law  Rev.  233;  Howard  Nat.  Bank  c.  Kiog. 
10  Abb.  N.  C.  346 ;  Lycoming  Fire  Ins.  Co.  t?.  Wright,  55  Vt.  526,  and  cases 
cited.    A  different  principle  applies  to  policy-holders  in  insuranoe  companies. 

j  Parsons  V.  Charter  Oak  Ins.  Co.,  31  Fed,  Rep.  305. 

I  41  An  action  will  not  lie  to  procure  such  appointment.    Kabon  ir.  Oi^gicj 

'  Elec.  Co.,  156  N.  Y.  196. 

j  42  See  note  in  5  Abb.  N.  C.  346,  and  L.  1882,  fi  133,  as  to  bank,  etc,  reoeiven. 

'  N.  Y.  Gen.  Rules  No.  77  gives  this  power  to  the  receiver  of  '*  the  debtor,"  bat 

'  he  dif^burses  the  fund  at  his  peril  if  he  acts  without  the  courts  diieetka. 

!  Matter  of  Hone,  152  N.  Y.  522. 
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ing  oourty^  except  so  far  ag  the  right  to  sue  is  given  bj  statute,  as 
in  the  case  of  the  Act  of  Congress  of  March  3,  1887,  §  3. 

But  it  is  the  better  opinion  that  such  a  clause  in  the  order  can- 
not protect  the  receiver  from  being  sued  personally  to  charge  him 
in  his  individual  capacity  with  damages,  if  by  mistake  or  wrong- 
fully he  takes  possession  of  the  property  of  a  stranger,  or  does 
any  wrongful  act  for  which  he  may  be  sued  individually  as  a 
trespasser.^  But  if  he  acted  under  order  of  his  court  in  the 
alleged  trespass,  that  court  should  be  applied  to  to  correct  its 
order  before  suing  him.^ 

Whether  the  receiver  should  litigate  a  daim  is  a  question  for 
the  courL^ 

38.  —  distribution.']  —  Directions  as  to  distribution  of  pro- 
ceeds should  not  usually  be  given  in  the  order  of  appointment,  for 
they  depend  on  a  determination  of  the  merits,  by  judgment.^ 

The  receiver  will  be  protected  for  payments  made  under  direc- 
tion of  court,  thou^  the  order  was  improvidently  made ;  *®  but 
this  protection  is  effective  only  against  those  creditors  properly 
notified  or  in  default^ 

39.  —  direction  for  security.]  —  The  clause  as  to  security  for- 
merly usual  was  that  '^  upon  executing  a  bond,  etc.,  he  be  ap- 

43  Barton  v.  Barbour,  104  U.  S.  126. 

44  Hilla  r.  Parker,  111  Mass.  608;  Curran  v.  Craig,  22  Fed.  Rep.  101;  Barton 
r.  Barbour,  104  U.  S.  126.  See  the  conflicting  authorities  reviewed  in  21  Am. 
Law  Reg.  (N.  S.)  563.  The  true  distinction  is  not  between  actions  which  seek 
to  reach  specific  property  in  his  custody  and  actions  for  damages,  but  between 
actions  a  recoyeiy  in  which  would  reduce  the  fund,  and  actions  a  recovery  in 
which  could  not  do  so  nor  properly  appear  in  his  accounts  in  any  way.  The 
modem  doctrine  and  practice  is  that  the  title  or  possession  is  in  the  court,  of 
which  the  receiver  is  only  the  servant,  and  that  any  proceeding  to  get  satisfac- 
tion out  of  the  assets  directly  or  indirectly  should  be  by  application  to  the 
appointing  court. 

This  is  subject  to  the  qualification  that  the  courts  of  another  jurisdiction 
will  aid  creditors  and  claimants  domiciled  in  that  jurisdiction  to  reach  and 
hold  assets  in  that  jurisdiction,  as  against  a  foreign  receiver,  whatever  his 
expressed  powers  may  be. 

46  Curran  v.  Craig,  22  Fed.  Rep.  101. 

46  Troy  Sav.  Bank  t\  Morrison,  27  App.  Div.  423,  60  N.  Y.  Supp.  226. 

47  High  on  Recs.  (2d  ed.),  citing  West  v.  Chasten,  12  Fla.  316;  Hubbard  o. 
Guild,  2  Duer,  685  (order  that  the  petitioner  have  payment,  in  priority,  re- 
versed, and  funds  stayed  in  receivers  hands  with  leave  to  the  petitioner  to 
sue). 

48  See  Willis  v.  Sharp,  124  N.  Y.  406. 

40  People  V,  Family  Fund  Soc.,  31  App.  Div.  166,  62  N.  Y.  Supp.  867;  appeal 
dismissed,  160  N.  Y.  634. 
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pointed  receiver,"  The  better  form,  in  consonance  with  the  rule 
of  priority  now  usually  applied,  is  to  say  that  he  is  appointed 
receiver,  and  before  entering  on  the  duties  of  his  trust  he  must 
give  bond.  This  expresses  what  is  implied  in  the  old  form,  that 
the  lien  of  the  receivership  vests  on,  if  not  before,  making  of  the 
order  (or,  as  to  real  property,  it  may  be  on  receiving  an  assign- 
ment), while  his  power  to  proceed  is  incomplete  until  he  qualifies. 
This  corresponds  to  the  rule  as  to  assignees  for  benefit  of  creditors. 

The  requirement  of  a  bond  may  be  waived  by  consult  of  all 
parties  in  interest**  But  since  there  is  a  statute  requiring 
security,  an  order  waiving  it  should  recite  that  it  was  made  on 
consent,*^  and  should  express  that  the  receiver  is  appointed  with- 
out security. 

An  irrepilarity  relating  to  the  security  is  not  available  col- 
laterally, and  may  be  cured  nunc  pro  tunc,^  Nor  does  an  omis- 
sion to  require  any  security  make  the  receiver's  appointment 
void.* 

40.  — saving  clause  as  to  further  instructions,']  — A  clause 
in  the  order  reserving  the  right  to  either  party  to  apply  for  fur- 
ther directions  is  not  essential  to  preserve  the  power  of  the  court 
to  give  such  directions,  but  it  may  preclude  the  objection  that 
such  an  application  is  a  renewal  of  Ae  motion,  as  being  for  in- 
structions that  might  have  been  originally  asked;  and  such  a 
clause  should  never  be  omitted  where  the  order  is  made  by  con- 
sent or  its  extent  is  matter  of  contest 

A  clause  reserving  the  right  to  the  receiver  to  apply  is  unneces- 
sary except  in  a  jurisdiction  where  the  old  rule  may  prevail,  that 
a  rec«^iver  cannot  act  of  his  own  motion,  but  only  be  set  in  moticm 
by  a  party. 

41.  Motion  on  pleadings  for  permanent  receiver.']  —  If  the 
answer  admits,  expressly  or  by  not  denying,  the  material  aDe- 

BO  An  order  entered  by  stipulation,  appointing  a  receiver,  is  not  Toid  beeaue 
requiring  a  bond  with  one  surety  only;  but  the  court  may,  by  virtue  of  its 
general  equity  powers,  as  weU  as  under  Code  Civ.  Pro.,  ff  722,  723,  730,  amend 
it  before  judimient,  so  as  to  require  a  bond  with  two  suretiea.  Holmes  r. 
McDowell,  15  Hun,  585;  aff'd,  76  N.  Y.  696,  on  this  opinion. 

M  Se«  p.  170,  Bs  to  such  recitals. 

82  Boy  n  ton  r.  Sprague,  100  A  pp.  Div.  443,  91  N.  Y.  Supp.  839;  LiTingston  r 
Kntcn,  PO  Ann.  Div.  PSl,  85  N.  Y.  Supp.  600;  Holmes  r.  McDowell,  15  Haa, 
685 :  flffM,  76  N.  Y.  606. 

63  Matter  of  Spies,  92  App.  Div.  175,  86  N.  Y.  Supp.  1043. 


PBOVI8IONAL   REMEDIES. IV.    BECEIVEB.  1023 

gations  of  the  Gomplaint,  plaintiff  may  move  for  judgment  on  the 
pleadings,^  and  the  appointment  of  a  permanent  receiver  may 
be  made  at  once  or  directed  by  the  judgment 

42.  Receivers  of  foreign  corporations.'] — Where  property  of 
a  foreign  corporation  lies  in  the  local  jurisdiction,  and  a  general 
receiver  has  been  appointed  in  the  resident  State,  an  ancillary  or 
auxiliary  receiver  may  be  appointed  to  preserve  and  equitably 
distribute  the  part  of  the  property  in  another  jurisdiction,  in  an 
action  brought  by  a  stockholder,  or  policy  holder,  or  domestic 
creditor  for  the  purpose."  Such  an  action  cannot  be  brought  by 
the  foreign  receiver.*** 

The  receivership  should  extend  only  to  the  fund  or  property 
within  the  local  jurisdiction,  or  sought  to  be  reached  upon  the 
accounting  demanded.**^ 

Notice  to  the  attorney-general  is  not  necessary  upon  an  appli- 
cation for  appointment  of  an  ancillary  receiver.** 

The  dissolution  of  the  corporation  in  the  State  of  its  residence 
does  not  prevent  an  action  by  a  creditor  in  another  State  prior  to 
the  appointment  of  an  ancillary  receiver."® 

43.  Dovhle  receiverships.]  —  If,  on  application  for  the  ap- 
pointment of  a  receiver,  it  appears  that  a  receiver  of  the  same 
property  has  already  been  appointed  in  another  action,  it  is  usual 
to  appoint  the  same  person,  or  extend  the  first  receivership  to  in- 
clude the  objects  of  the  second  application.*^ 

M  See  chapter  X  on  Pbactice  in  Relation  to  Plkadinqs.  For  instances  see 
People  V,  Northern  R.  R.  Co.,  42  N.  Y.  217,  aflTg  63  Barb.  98;  People  v.  Excel- 
sior Gas  Light  Co.,  Lawrence,  J.,  N.  Y.  Daily  in,,  Jan.  26,  1886. 

M  Woerishoffer  r.  North  River  Construction  Co.,  99  N.  Y.  398 ;  Reusens  r. 
Mfg.  &  Selling  Co.,  99  App.  Diy.  214,  90  N.  Y.  Supp.  1010;  Popper  v.  Supreme 
Council,  Order  of  Chosen  Friends,  61  App.  Diy.  405,  70  N.  Y.  Supp.  637;  Hall 
V,  Holland  House  Co.,  12  Misc.  55,  33  N.  Y.  Supp.  60;  Bidlaok  v.  Mason,  26 
N.  J.  Eq.   (11  C.  E.  Green)  230. 

For  statutes  and  rules  applicable  to  such  receivers  see  Goodrich  v,  Sander- 
son, 35  App.  Div.  546,  55  N.  Y.  Supp.  881 ;  Buckley  v.  Harrison,  10  Misc.  683, 
31  N.  Y.  Supp.  999,  1  Anno.  Cas.  335;  Taylor  r.  Atlan.  &  Grt.  West.  R.  R.  Co., 
57  How.  Pr.  9;  Central  Trust  Co.  v.  Wabash,  etc.,  R.  R.  Co.,  29  Fed.  Rep.  618. 

66Mabon  t?.  Ongley  Elec.  Co.,  156  N.  Y.  196. 

STHallenborg  v.  Greene,  66  App.  Div.  590,  73  N.  Y.  Supp.  403;  Acken  9. 
Coughlin,  103  App.  Div.  1,  92  N.  Y.  Supp.  700,  34  Civ.  Pro.  200. 

u  Woerishoffer  v.  North  River  Construction  Co.,  6  N.  Y.  Civ.  Pro.  Rep.  113. 

M  Hammond  r.  Nat.  Life  Assoc.,  58  App.  Div.  453,  69  N.  Y.  Supp.  586. 

w  As  to  the  necessity  of  making  the  receiver  in  the  first  suit,  or  those  whom 
he  represents  parties  in  the  second,  see  Bank  of  Mutual  Redemption  r.  Sturgis, 
0  Bosw.  608;  compare  a  further  decision  in  Id.  660;  and  see  Scheldt  v.  Sturgis, 
10  id.  606. 
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The  prineipal  ezoeptiooB  to  duB  rule  aie  made  in  ihe  f  ollownf 


(1)  Where  one  of  the  cauaeft  is  in  a  State  eonxt  and  the  other 
in  a  Federal  court** 

(2)  Where  the  first  appointment  is  in  an  action  which  pre- 
eludes  the  other  application,  as  where  after  receiver  appointed 
in  a  creditor's  action  for  the  benefit  of  all  creditors  an  applica- 
tion is  made  by  another  creditor  in  his  separate  action.^ 

(3)  Where  the  first  appointment  will  be  superseded  by  the 
second,  as  where,  after  a  creditor  has  had  a  receiver  of  corporate 
property  appointed,  an  action  for  dissolution  is  brought  and  in 
application  for  a  receiver  of  all  the  assets  is  then  made;  or  where 
a  junior  mortgai^  has  had  a  receiver  of  the  rents  appointed  in 
his  action,  and  the  prior  mortgagee  applies  for  a  receiver  in  his 
later  action.* 

The  appointment  of  the  same  person  as  receiver  in  two  causes 

a  Young  V.  Aronson,  27  Fed.  Rep.  241. 

<3  In  Corning  v.  Mohawk  Val.  Ina.  Co.,  11  How.  Pr.  190,  it  was  held  thai  ia 
a  creditor's  action  to  sequester  the  property  of  a  corporation  the  fact  that  s 
receiver  has  already  been  appointed  at  suit  of  another  creditor,  ia  rcasoa  far 
denying  an  application;  for  the  first  receiver  is  for  the  benefit  of  aU  the 
creditors. 

N.  Y.  Gen.  Rule  No.  80,  after  regulating  motions  for  reoeiver  on  the  sequel- 
tration  of  the  property  of  a  corporation,  adds:  ''And  where  a  receiver  has  beat 
appointed,  his  appointment  shall  be  extended  to  any  auhaequent  suit  or  pn- 
coeding  relating  to  the  same  estate  or  property  in  which  a  receiver  is  neco- 
sary." 

Where  a  receiver  was  appointed  in  pending  proceedings  for  voluntary  disss- 
lution,  it  was  held  error  to  appoint  a  new  receiver  in  an  action  to  foreclose  a 
chattel  mortgage  upon  the  corporation's  property,  and  that  the  first  receiver 
ship  should  have  been  extended  merely,  with  proper  instructions  and  directiou. 
Farmers'  Loan  k  Tr.  Co.  r.  Hotel  Brunswick  Co.,  12  App.  Div.  626,  42  N.  T. 
Supp.  3r)0.  Or,  the  receiver  might  be  properly  directed  to  retain  Uie  avails  ia 
hin  hands  subject  to  furtlier  order  of  the  court.  Matter  of  Buach  Brewing  Co^ 
41  App.  Div.  205,  58  N.  Y.  Supp.  812.  The  court  in  extending  the  reoeivership 
should  not  adjudicate  upon  the  claims  of  the  respective  parties  to  the  ftisd 
coming  into  his  hands.  Putnam  V,  Henderson,  etc.,  Co.,  40  App.  DiT.  361, 
63  N.  Y.  Supp.  250. 

By  spotion  2466  only  one  receiver  in  supplementary  proceedings  can  be  sp- 
pointed;  upon  subsequent  applications,  the  receivership  must  be  extended. 

In  State  Bank  of  Syracuse  r.  Gill,  23  Hun,  410,  it  was  held  that  the  fsct 
that  a  receiver  of  a  judgment-debtor's  property  has  already  been  appointed  is 
8upy)lementary  proceedings  does  not  bar  an  application  for  a  receiver  by  » 
juilirment-creditor  in  an  action  to  reach  assets,  nor  require  that  the  same  per- 
son should  be  appointed;  the  question  whether  the  same  or  a  different  receiver 
should  !)e  appointed  was  within  the  discretion  of  the  Special  Term. 

C3  Holland  Trust  Co.  v,  Consol.  Gas  Co.,  86  Hun,  454,  82  N.  Y.  Supp.  836 
(the  existing  receiver  has  no  priority  of  claim  to  be  appointed  in  the  later 
action ) . 
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does  not  necessarily  alter  the  rights  of  the  parties ;  ^  but  he  acts 
subject  to  the  directions  of  the  court;  and,  on  a  reference  for  the 
purpose,  or  otherwise,  the  distinction  of  assets  may  be  ascer- 
tained and  preserved. 

Appointment  of  a  receiver  in  a  second  action  is  subject  to  the 
right  of  the  court  first  acquiring  jurisdiction  and  appointing  a 
receiver  to  determine  the  destination  of  the  fund.® 

After  a  receiver  is  appointed  and  vested  with  title  in  one  suit, 
if  a  subsequent  application  for  a  receiver  is  made  in  another 
suit  by  adverse  claimants,  the  defendant  should  set  up  the  first 
receivership;  and,  if  an  order  for  a  receiver  in  the  second  suit 
is  granted,  either  have  the  same  person  appointed  or  his  receiver- 
ship extended,  or  should  have  the  direction  to  assign  in  the  second 
suit  qualified  by  excepting  what  has  been  assigned  in  the  first. 

If  he  lets  the  second  appointment  be  made  by  consent  or  de- 
fault, he  cannot  insist  on  such  a  qualification.^ 

The  appointment  of  a  permanent  receiver  in  the  Supreme 
Court  supersedes  the  appointment  of  a  temporary  receiver  in  the 
same  court  though  in  a  separate  action.^ 

44.  Special  receivers,']  —  The  court  has  power,  in  an  action 
brought  by  a  receiver  to  reach  particular  property,  to  appoint  a 
special  receiver  of  that  property ;  ^  but  under  the  enlarged  powers 
and  more  direct  procedure  now  usual,  this  course  is  rarely  re- 
sorted to. 

A  special  receiver,  when  appointed,  is  a  common-law  receiver, 
and  entirely  subject  to  the  direction  of  the  court. 

45.  Death  or  resignaiion  of  receiver.']  —  The  death  or  re- 
moval of  a  statutory  receiver  does  not  abate  an  action.®®    It  may 

«4  See  Howell  t?.  Ripley,  10  Paige,  43 ;  Herring  v.  N.  Y.,  Lake  Erie  &  W. 
R.  R.  Co.,  19  Abb.  N.  C.  340. 

65  O'Mahoncy  v.  Belmont,  62  N.  Y.  133,  149. 

68  Chittenden  r.  Brewster,  2  Wall.  191  (holding  that  where  an  assignee  for 
benefit  of  creditors  omitted  to  set  up  the  first  receivership  as  an  objection  to 
the  second,  it  was  error  to  accept  assets  already  assigned,  and  he  was  person- 
ally responsible  in  consequence). 

67  Glines  r.  Binghamton  Trust  Co.,  68  Hun,  611,  22  N.  Y.  Supp.  1023. 

68  For  instance,  see  Learitt  v.  Yates,  4  Edw.  Ch.  134.  Here  a  bill  was  filed 
by  receiver  of  banking  corporation  to  set  aside  trust  deed  and  compel  delivery 
to  him  of  the  companjr's  notes  illegally  issued  thereunder.  Special  receivers 
were  appointed  upon  motion,  and  after  trial  had,  a  decree  was  made  declaring 
the  notes  void  as  against  the  receiver. 

»N.  Y.  Code  Civ.  Pro.,  |  766,  2  R.  8.  472,  §  85  (1  Birdseye's  Rev.  St.,  3d 
ed..  p.  761). 

65 
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be    continued    by    his    suooessory    even    without    a    snbstitu- 
tion,^ 

Property  ri^ts  vested  in  the  receiver  vest  in  the  conrt^^ 


FORMS. 


I.    GENKE4L  FOBMS. 

676.  Affidavit  to  obtain  order  to  show 
cauM  why  receiver  ehoold  not 
be  appointed. 

676.  Notice  of  motion  for  injunction 

and  Appointment  of  receiyer. 

677.  Another  Form. —  Order  to  ehow 

cause  why  receiver  should  not 
be  appointed,  with  injunction. 

678.  Suj!ge8tion  of  name  for  receiver. 

679.  Order  appointing  receiyer.    (Gen* 

era!  Form.) 
080.  Order  of  reference  to  appoint  re- 
ceiver.    (General  Form.) 

681.  Report  by  referee  of  appointment 

of  receiver. 

682.  Order  of  reference  to  nominate  a 

receiver,  etc. 

683.  Report  of  referee  nominating  re- 

ceiver. 

684.  Another  Form;  reporting  several 

names. 

685.  Another  Form;  in  case  of  a  cor- 

poration nominating  several 
stockholders. 

686.  Order    confirming    referee's    re- 

port, and  appointing  receiver 
accordingly. 

687.  Order  ex  parte  appointing  tem- 

porary receiver  of  property  ol 
absentee  who  cannot  be  per- 
sonally served. 

688.  Order  appointing  receiver,  after 

report,  findings,  or  verdict,  on 

a  trial  of  the  issues. 
689. after  appointment  in  an 

other  jurisdiction  of  a  receiver 

claiming  adversely. 
600.  Another  Form. 


II.    Acnoif  TO  BEACH  BPBomo 
CHATTELS. 

691.  Order  for  receiver  of  specific  per- 
sonal property. 


m.    CiCDITOB'B  ACTIDSk. 

692.  Order  of  reference  to  appoint  t 

receiver  in  a  creditors  action. 

693.  Order    appointing    receiver    a 

creditoi^s  action,  with  nsiul 
injunction. 

694.  — without  prejudioe  to  the 

rights  of  prior  lienors,  sad 
with  optional  leave  to  keep 
down  chargea. 

IV.   Estates  of  deceddtts. 

696.  Order  appointing  receiver  of  the 
estate  of  a  deceased  peraos; 
short  Form. 

696.  Another  Form. — ^With  full  direct 

tions. 

697.  Order  of  reference  to  appoint  re> 

ceiver  of  an  estate. 

V.    FOIBCLOSUEB. 

698.  Affidavit  to  obtain  appointmeet 

of  receiver  in  foreclosun., 

699.  The  same. — Affidavit  to  the  pro- 

ceedings, to  annex. 

700.  Order    appointing     receiver    of 

rents  and  profits  in  foreclos- 
ure or  other  action  affecting 
real  property;  with  injnac^ 
tion  agrainst  aefendant. 

701.  The  same  on  foredosnre.  by  th* 

trustees  of  a  corporation  mon- 
gage,  for  benefit  of  bocd- 
holders. 

702.  Another  Form. —  Order  for  ap- 

pointment of  receiver  in  rail- 
road foreclosure  ( indudis? 
amendment  of  complaint,  sbI 
with  full  general  powers). 

VI.   Pabtxsbshif. 

703.  Affidavit    upon    application   for 

of    the    partnership 


receiver 
assets. 


'lOHef^wisch  r.  Silver,  140  N.  Y.  414;  Dougherty  v.  King,  41  App.  Div.  I, 
58  N.  Y.  Supp.  67.  An  ancillary  receiver  of  a  foreign  corporation  may  «m- 
t  in  lie  a  pending  action  without  substitution.  Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  4S8. 

71  Smith  r.  Bamum,  69  App.  Div.  291,  69  N.  Y.  Supp.  253. 
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704.  Order    appointing     reoeiyer    of 

partnership  assets,  short 
Form;    by   consent; 

705.  A    fuller    Form,    with    special 

powers  and  saving  clause  as 
to  consent. 

706.  Order  appointing  a  partner  re* 

ceiver,  with  a  reference  to 
appoint  some  other  person  if 
he  fail  to  qualify. 

707.  Another  Form. —  Referring  it  to 

a  referee  to  appoint  and  su- 
perintend assignment. 

708.  The  same. —  Made  pending  a  ref- 

erence for  an  accounting. 

709.  Order  appointing,  as  receiver  of 

partnership,  their  assignee 
for  benefit  of  creditors,  with 
full  directions. 

710.  Order    authorizing    partner    to 

continue  business. 

711.  — appointing  managing  receiver 

of  a  joint  business. 

7 12.  —  appointing  manager  of  a  mine. 

VII.    COEFOBATION  CASES. 

A.  Misconduct  of  offlcera, 

713.  Notice  of  motion  for  receiver  of 

assets  of  corporation  and  in- 
junction against  officers  for 
their  misconduct. 

714.  Order  to  show  cause  why  a  re- 

ceiver should  not  be  appointed 
at  suit  of  the  People  or  a 
stockholder,  officer  or  creditor, 
for  misconduct  of  directors, 
etc. 

715.  Order   granting   injunction   and 

appointing  receiver  of  prop- 
erty because  of  misconduct  of 
officers  (with  suspension). 

B,  Sequestration  at  euit  of  judgment' 
creditor. 

716.  Affidavit  to  obtain  appointment 

of  receiver  in  a  judgment- 
creditor's  action  to  sequestrate 
corporate  property. 


717.  Complaint  in  such  action. 

718.  Order  to  show  cause  thereon. 

719.  The  same. — A  fuller  Form. 

720.  Admission    by    attorney-general 

of  service  of  motion  papers, 
and  proposed  order. 

721.  Order    appointing    receiver    In 

judgment-creditor's  action,  to 
sequestrate,  etc. — Short  Form. 


C.  D%89olution  at  suit  of  attorney- 
general. 

722.  Complaint  in  action  by  People  to 

dissolve  insolvent  corporation. 

723.  Injunction  on  the  for^;oing  com- 

plaint. 

724.  Another  Form. — Order  granting 

injunction  against  corpora- 
tion, and  appointing  receiver 
of  all  its  property. 


D,  Disaolution  at  suit  of  stockholder 
or  creditor. 

725.  Petition  of  stockholder  or  cred- 

itor for  leave  to  sue. 

726.  Order  granting  leave  to  stock- 

holder or  creditor  to  com- 
mence action  for  dissolution. 

727.  Order  enjoining  creditors  from 

suing  corporation  pending  ac- 
tion for  sequestration  or  dis- 
solution, etc. 


E.  Receiver  of  foreign  corporation. 

728.  Order   appointing   ancillary   re- 
ceiver of  foreign  corporation. 


F.  In  proceedings  for  voluntary 
dissolution. 

720.  Order  appointing  temporary  re- 
ceiver, enjoining  creditors,  etc. 


I.  GKNEBAL  FOiRMB. 

FORM  No.  676. 

AffidATit  to  obtAin  order  to  show  canse  why  receiver  should  not  be  appointed. 

(General  Form.T2) 

[As  in  Form  No.  62,  p.  169  of  this  volume,  stating  in  para- 
graph II,  the  facts  supporting  the  application  except  so  far 

WFor  other  Forms,  see  pp.  698,  716. 


1028  Abbott's  pbaotxcs  akd  fobm& 

06  they  have  been  stated  an  knowledge  and  deemed  to  he  tufi- 
ciently  proved,  by  a  verified  complaint,^  or  admitted  by  defend- 
ants' answer,] 

[State  value  of  property  to  come  into  receivers  possessions^  etc., 
as  thus  in  case  of  proposed  receiver  of  rents  and  profits:] 

That  the  lands,  tenements,  and  premises  [or  other  property]^ 
in  the  pleadings  in  this  cause  mentioned,  and  of  which  a  receiver 
IB  sought  to  be  appointed,  are  now  leased  at  the  gross  yearly  rail 
of  dollars. 

rOSM  Ho.  676. 
Hoties  of  motioa  for  iajvaction  and  appoiAtmait  of  tempoMiy  leectveLis 

[As  in  Form  No.  47,  p.  166  of  this  volume,  sub- 
glUuting  for  the  italic  clause  on  p.  167,  ihe  following 
statement  of  object  of  motion;  if  an  injunction  is  asked, 
say]  that  an  injunction  issue  herein  [state  the  terms 
desired;  see  Forms  555  to  653,]  and  for  the  appointment  of  a 
receiver  of  the  property  mentioned  in  the  annexed  complaint  [or 
briefly  identify  it]  to  take  and  hold  the  same  pending  this  action,^^ 
with  the  usual  powers  and  duties  of  temporary  receivers  in  such 
cases  [or  may  specify  powers;  see  other  Forms,  belowj,  and  fw 
such  other  and  further  relief  as  may  be  just 


FORM  Ho;  677. 

Another  Fonn.— Order  to  show  canae  why  receiver  should  not  he  appoiated, 

with  injunction.  (General  Form.Tr) 

[As  in  Form  60,  p,  179  of  this  volume,  inserting  in  place  of  &s 
italic  clause  as  the  relief  sought]    why  a  receiver  should  not 

73  Soe  parn«?raph  15,  8upra,  p.  1008.  77  The  order  appointing  a  receiTer 

74  This  is  iio(Mk'«l  to  enable  the  court  is  to  be  made  by  the  court»  npon  no- 
to  select  a  rereivor  intelligently,  and  tice  (pp.  1005,  lOOS,  parairrapbs  % 
to  fix  the  amount  of  the  bond.  16),  N.  Y.  Code  Civ.  Pro.,  §{  713,714: 

it  may  not  bo  necessary  in  some  Ireland  r.  Nichols,  7  Robt.  476;  baft 

cases,  as  in  case  of  a  judgment-cred*  the  order  to  show  cause  may  be  nada 

itor,  where  tlie  amount  of  the  judg-  by  the  court  returnable  before  itself, 

mont  is  a  general  basis  for  the  amount  or  by  a  judge  thereof  returnable  at 

of  security.  a  Special  Term  thereof,  appointed  to 

Tlie  ahovo  Form  is  from  Edw.  on  be    heid    in    the    district    in    wbieh 

Roc.   00.     The  rentals,  if  accurately  the    action    is    triable.      See    wpra, 

known,    are   sometimea    stated   in    a  pp.  129-131.  for  the  requisites  of  2m 

scliediile  annexed.  order  to  show  cause  and  as  to  when 

75  Serve  on  attorney -general  in  cor-  it  may  be  used  as  a  short  notice  of 
poration  cases.  See  paragraph  18,  motion.  See  also  paragraphs  17  and 
9upra,  p.  1010.  18,  pp.  1009,  1010  {dbove)^  as  to  coi^ 

76  A   proper  clause  if  custody  for  poration  cases. 
,the  time  being  only  is  sought. 
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be  appointed^^  of  the  property  specified  in  the  annexed  complaint 
[t<  is  better  to  identify  it  Acre^®],  to  take  and  hold  the  same  pend- 
ing this  action,  with  the  usual  powers  and  duties  ^or  may  specify 
powers;  see  other  Forms  helow]. 

[If  injunction  is  sought,  add,  and  why  the  defendant  should 
not  be  enjoined  and  restrained  from  —  etc.,  stating  acts,  and  may 
add  a  restraining  order  ad  interim^  as  in  Form  638  or  546.] 

FORM  No.  678. 
Susg^tios  of  same  for  reoeirer^ 
[Tide  of  court  and  action."] 

The  [plaintiff]  herein,  respectfully  suggests  to  the  court,  the 
name  of  R.  L.  E.,  of  [counselor-at-law]  or,  who  is  shown 

by  the  affidavit  of  M.  "S.  upon  this  application  to  have  been  the 
manager  of  the  partnership  business  for  years]  as  a  most 

suitable  and  proper  person  to  be  appointed  receiver. 
[JDaie.']  [Signature  and  office  address  of] 

Attorneys  for  plaintiff. 

FORM  Ho.  679. 
Order  appointing  receiver.    (General  Form.) 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volums.] 
ZTith  of  action.] 

Upon  the  summons  and  complaint  in  this  action,  and  upon 
reading  and  filing  the  affidavit  of  A.  B.  and  C.  D.,  verified  the 
day  of  ,  19     ,  whereby  it  satisfactorily  appears 

to  the  court  that  [indicating  briefly  the  facts  established f^]  and 
on  reading  and  filing  proof  of  due  service  of  the  said  summons 
and  complaint  on  [and  proof  of  sennce  of  due  notice  of 

this  motion  upon  Z.  T.,  attorney  for  the  defendant  ],  and 

after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  Z.  T.,  of  counsel 

78  Asking  a  reference  was  formerly  so  In  such  cases  security  is  neces- 
common  when  an  inquiry  was  neees*  sary  under  N.Y.  Code  Civ.  Pro.,  f  715, 
sary  to  ascertain  the  property,  or  fix  unless  the  restraint  is  merely  to  stay 
the  amount  of  the  bond.  It  still  may  waste  and  other  damages  to  real 
be  asked  in  the  notice  or  order  to  property. 

show  cause,  and  the  court  has  power  81  The  parties  may  properly  sugfi^est 

to  refer  the  motion  without  such  a  the  names  of  suitable  persons.    Bruna 

clause.     Bupra,  p.  155.  v.  Stewart  Mfg.  Co.,  IS  Wkly.  Dig. 

79  Or  if  receivership  of  part  only  of  331. 

the  property  affected  by  the  action  if  82  The  omission  of  such  clause  does 

desired,  specify  the  part  or  share.  not   vitiate,   but   its   insertion   may 

serve  to  aid  the  order. 
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lor,  and  no  one  appearing]  for  the  defendant  in  opposition^  and 
due  deliberation  having  been  had;  now,  on  motion  of  A.  T., 
attorney  for  plaintiff: 

Obdebed,  1.  That  B.  C,  of  ,  be  and  he  hereby  is 

appointed  temporary  receiver  of  Iclearly  designating  propertt^] 
with  the  usual  powers,  poiding  this  action  lor  state  powers  as  in 
Forms  691  to  724]. 

2.  That  before  entering  on  the  duties  of  his  tmst  the  said 
receiver  execute  to  the  people  of  the  State  of  New  York,  and  file 
with  the  clerk  of  this  court,  a  bond  in  the  sum  of  dollars 

with  at  least  two  sufficient  sureties  to  be  approved  by  a  justice  of 
this  court,  for  the  faithful  discharge  of  his  duties  as  receiver. 

Enter:  ^signature  of  judge  by  initials  of  name  and  title.} 


FOKM  Ho.  680. 
Ordtr  of  icftxtncs  to  appoint  xoooiver.    (General  romju) 

[Title  {court  order)  and  recitals  as  in  last  Form,  or  foUowing 
Forms,  continuing:} 

Obdebkd,  *  I.  That  it  be  referred  to  R.  F.,  of  ,  ooun- 

selor-at-law,  to  appoint  a  temporary  receiver  of  [clearly  desig- 
nating the  property}  ;  and  that  the  said  referee  take  from  sudi 
receiver  security  for  the  faithful  performance  of  his  trust,  to  wit, 
a  bond  in  the  sum  of  dolLsirs,  with  two  or  more  sufficient 

sureties,  approved  by  said  referee,  and  file  the  same  with  the  clerk 
of  this  court 

TI.  That  upon  the  filing  of  such  security,  and  of  the  said  ref- 
eree's report,  such  receiver  shall  be  vested  with  the  usual  rights 
and  powers  of  temporary  receivers  under  this  court  [and  here  add 
any  special  powers}. 

B3  See,  for  instance,  as  to  chattels  The  practice  indicated  in  this  Fora 

Form  691,  in  foreclosure  Form  700,  is  now  resorted  to  only  where  special 

in  crrditor's  action  Form  693.  circumstances   may   exist   to   render 

84  The  selection  and  appointment  of  such   a   course   desirable;    the  court 

a  receiver  and  taking  security  from  may  and  usually  does  make  such  la- 

him  is  a  proper  matter  for  a  refer*  vestigation  as  it  desires,  without  the 

ence.    Wetter  r.  Schlieper,  7  Abb.  Pr,  aid  or  deUy  of  a  reference. 
92;  N.  Y.  Code  Civ.  Pro.,  |  817. 
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III.  That  thereupon  the  defendant  Y.  Z.  deliver  said  [prop- 
erty] to  such  receiver,  upon  his  demand  [or  as  in  other  Forms, 
see  Nos.  698,  696-724]. 

Enter :  [signaiure  of  judge  by  initials  of  name  and  HtleJ] 

FORM  No.  681. 
Report  by  rof oreo  of  appointment  of  lecehrer. 

[THU  of  the  action.'] 

To  the  Court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  en- 
titled action,  dated  the  day  of  ,  19  ,  whereby  it 
was  referred  to  the  undersigned  to  appoint  a  receiver  of  the  estate 
of  [etc.,  or,  partnership  stock  -*-  etc.,  or,  rents  and  profits  of  the 
estate  of  —  etc.,  see  other  Forms'] ,  and  take  from  such  receiver 
proper  security,  I,  B.  F.,  the  referee  named  in  said  order,  respect- 
fully report: 

I.  That  I  have  been  attended  on  said  reference  by  the  attorneys 
and  counsel  of  all  the  parties  to  this  action  \pr,  of  the  plaintiff 
A.  B.,  and  due  proof  was  produced  before  me  by  the  affidavit  of 
M.  N.,  verified  the  day  of  ,  19  ,  of  due  notice 
given  to  all  the  other  parties  who  have  appeared®*],  and  that  I 
thereupon  proceeded  with  matters  so  referred. 

II.  That  E.  C,  of  No.  street,  in 
[counselor-at-law],  was  proposed  on  the  part  of  the  [plaintiff] 
as  such  receiver ;  and  that  no  objection  was  made  to  this  appoint- 
ment [and  no  person  proposed  by  the  defendant]  ;  that  said  R.  C. 
appeared  to  me  to  be  a  fit  and  proper  person  for  such  trust,  and 
I  have  appointed  him  receiver  as  aforesaid. 

III.  That  the  said  R.  C.  proposed,  as  his  sureties,  C.  D.,  of 

and  E.  F.,  of  ,  and  being  satisfied  by  their 

affidavits  [and  other  proof]  that  they  were  each  of  them  worth 
the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approved  of  them  as  such  sureties. 

IV.  That  said  R.  C,  G.  D.  and  E.  F.,  thereupon  jointly  and 
severally  executed  a  bond  in  the  usual  form,  to  the  People  of  this 
State,  in  the  penalty  of  dollars,  conditioned  for  the  faith- 
ful discharge  by  said  R.  C,  of  his  duties  as  receiver  aforesaid. 
[If  statutory  receiver,  modify  according  to  hond.] 

85  As  to  appearance  by  or  notice  to      attorney-funeral  in  corporation  casea, 

see  paragraph  18,  p.  1010. 
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V.  That  I  have  caused  the  said  hoad,  with  my  approral  in- 
dorsed thereon,  and  the  affidavits  of  justification  of  said  sareties, 
to  be  filed  with  the  clerk  of  this  court 

All  of  which  is  respectfully  submitted. 

[Date,]  [Signature  of] 

Referee. 
FORM  No.  682. 
Order  of  reference  to  nominate  a  receiver,  etc.8« 

[Title  (court  order)  and  recitals,  as  in  Form  679  or  Forms  686, 
C91,  etc.]. 
Ordered,  that  a  receiver  be  appointed  of  [specify  the  property 
as  in  other  Forms  (below)]. 

And  it  is  hereby  referred  to  R.  F.,  of  ,  counselors- 

law,  to  report  a  suitable  person  to  be  appointed  such  receiver,  and 
to  report  the  names  of  sureties  proposed  by  him,  with  the  amount 
for  which  they  should  be  liable,  and  their  financial  responsibilitr. 
Enter :  [signature  of  judge  by  initials  of  name  and  tiUe.] 

FORM  No.  683. 
Seport  by  referee  aominating  receiver. 

[Title  of  court  and  action.] 

To  the  Court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  abow 
entitled  action,  dated  the  day  of  ,  19     ,  whereby  k 

was  referred  to  the  undersigned  to  report  the  name  of  a  suitable 
person  to  be  appointed  receiver  of  [according  to  the  order]^  and 
the  proper  security  to  be  required ;  I,  R.  F.,  fiie  referee  named  in 
said  order,  respectfully  report: 

I.   [As  in  Form  681.] 

IL  That  R.  B.,  of  ,  was  proposed  on  the  part  of  the 

plaintiff;  and  R.  C,  of  ,  was  proposed  on  the  part  of  tlie 

defendant;  and  that,  upon  due  examination,  it  appeared  to  me 
that  the  said  R.  C.  was  the  one  better  fitted  to  execute  the  trust 
of  such  receivership;  wherefore  I  recommend  him  as  a  suitable 
person  to  be  so  appointed. 

III.  That  in  my  opinion  the  security  should  be  a  bond  in  tie 
penal  sum  of  dollars,  conditioned  for  the  faithful  disdiarse 
of  the  duties  of  receiver  herein. 

IV.  That  the  said  R.  C.  proposed,  as  his  sureties,  C.  D..  d 

,  and  E.  F.,  of  ,  and  being  satisfied  by  their 

affidavits  [and  other  proof]  that  they  were  each  of  them  worth 

BO  See 'note  84  to  Form  680. 
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the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approve  and  recommend  them  as  such  sureties. 

V.  That  said  R.  C,  C.  D.,  and  E.  F.  thereupon  jointly  and 
severally  executed  a  bond  in  the  usual  form,  to  the  People  of  this 
State,  in  tlie  penalty  aforesaid,  conditioned  for  the  faithful  dis- 
charge by  said  R.  C.  of  his  duties  as  receiver  aforesaid  [i/  statu- 
tory receiver  modify  according  to  bondly  which  bond  appears  to 
me  sufficient,  in  form  and  substance,  and  is  herewith  submitted. 

[Date.']  [Signature  of]  Referee. 

[Annex  testimony  of  witnesses  signed  and  verified  by  them,  and 

file  with  the  report;  see  Forms  in  Refebknces.] 

FORM  No.  684. 
Another  Form;  reporting  several  names. 

[Commencement  and  para^aph  I  as  in  above  Form.]  By  A. 
B.,  the  plaintiflF,  were  proposed  M.  N.,  of  ,  and  O.  P.,  of 

.  ISo  sureties  were  named  for  M.  N.,  but  it  was  stated 
that  ample  and  satisfactory  security  will  be  given  immediately  if 
M.  N.  be  appointed.  The  sureties  proposed  for  O.  P.  are  C.  D. 
and  E.  P.,  and  on  due  inquiry  I  consider  them  good  security. 
The  Bank  of  L.,  which  was  a  creditor  of  the  defendant  to  the 
amount  of  dollars,  or  thereabouts,  proposed  as  receivers 

Q.  R.  and  S.  T.  [etc.,  continuing  as  above].* 

And  I  DO  FUBTHEE  bepobt,  that  of  the  persons  so  proposed  as 
receivers  as  aforesaid,  I  have  ascertained  that  the  following  per- 
sons will  serve  whether  appointed  alone  or  associated  with  one  or 
more  persons,  viz.,  M.  N.,  O.  P.,  and  Q.  R.,  all  of  whom  are  fit 
for  the  appointment  As  to  the  other  persons  named,  it  is  not 
distinctly  ascertained  whether  they  will  or  will  not  serve  alone. 
[May  add  facts  as  to  security.] 

[Date.]  [Signature  of]  Referee.  ' 

FORM  No.  685. 
Another  Form;  in  case  of  a  corporation  nominating  seyeral  stockholders. 

[Insert  in  the  preceding  Form  at  the  *,]That  I  have  considered 
of  the  proposals,  and  am  of  opinion  that  the  receivers  so  to  be 
appointed  should  consist  of  five  persons ;  and  finding  by  testimony 
taken  before  me,  that  all  of  the  said  persons  so  proposed  as  such 
receivers  are  stockholders  of  the  said  company,  and  that  the  first 
named  four  of  them  are  also  directors  of  the  said  company;  and 
that  at  a  special  meeting  of  the  directors  of  the  said  company 
(consisting  of  thirteen  out  of  seventeen,  the  whole  number  of 
present  directors  thereof),  a  resolution  was  duly  passed  recom- 
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mending  the  said  persons  to  be  proposed  as  such  receivers,  npon 
the  express  understanding  that  if  appointed  they  would  accept  of 
such  trust,  and  perform  the  duties  Uiereof  without  any  compensa- 
tion, excepting  for  their  actual  expenses;  and,  also,  findmg  bj 
testimony  taken  before  me,  as  well  as  from  my  personal  knowl- 
edge, that  all  the  said  persons  are  residents  of  the  city  of  , 
and  of  good  repute  as  to  pecuniary  circumstances,  int^rity,  and 
capacity  for  business,  I  am,  therefore,  of  opinion  that  the  said 
,  etc.,  are  suitable  persons  to  be  appointed  the  receivers 
of  the  said  company,  for  the  purposes  referred  to  in  the  said 
order.     [May  add  facts  as  to  security.l 

FORM  Ko.  686. 
Ordtr  coafliaiag  referee's  leport,  and  appoiatiiig  Tecdver  seooidmfly. 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.l 
[Title  of  action.] 

On  reading  and  filing  the  report  of  E.  F.,  referee  appointed 
by  the  court  on  the  day  of  ,  19     ,  to  report  the 

name  of  a  suitable  person  for  receiver  in  this  action,  and  what 
security  should  be  required ;  and  on  motion  of  A.  T.,  counsel  for 
plaintiflF,  after  hearing  T.  Z.,  counsel  for  defendant: 

Ordered,  that  the  said  report  be  confirmed,  and  that  R  C, 
of  ,  be  and  he  is  hereby  appointed  receiver  of  [designate 

ihe  property  as  in  other  Forms  (below)]  ;  and  that  C.  D.  and 
E.  F.,  the  sureties  named  in  said  report,  be  approved  as  sureties 
for  the  said  receiver;  and  that  the  bond  heretofore  approved  by 
the  said  referee  be  filed  with  the  clerk  of  the  county  of 
[and  the  appointment  of  the  said  receiver  shall  date  from  the  time 
of  such  filing  of  the  said  bond]. 

Tt  is  further  ordered  [here  add  vowers  and  directions  as  in 
other  Forms]. 
Enter:  [signature  of  judge  by  initials  of  name  and  official  title.] 

FOfiM  No.  687. 

Order  ez  parte  appoiBtiBg  temporary  receiver  of  property  of  abieBtee  who 

cannot  be  perionaUy  8erved.sT 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.] 

On  reading  the  summons  and  complaint,  and  the  order  of  ^fr. 
Justice  J.  K.,  dated  the  day  of ,  19     ,  for  service  of 

wExpreBsly   sanctioned   by  N.    \.      poration   cases.     See   paragraph   16, 
Code  Civ.  Pro.,  |  714,  except  in  cor-      p.    1008.     The   court   has    power  to 
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the  summons  herein  upon  the  defendant  by  publication"  filed 
herein  the  day  of  j  19     ;  and  on  reading  and  filing 

the  affidavit  of  A.  B.,  verified  the  day  of  ,  19     > 

whereby  it  satisfactorily  appears  to  the  court  that  plaintiff  has  an 
apparent  right  to  or  interest  in  the  property  hereinafter  men- 
tioned, that  it  is  in  the  possession  of  an  adverse  party,  and  there 
is  danger  that  it  will  be  removed  beyond  the  jurisdiction  of  the 
court,  and  lost,  materially  injured  and  destroyed ;  and  on  motion 
of  A.  T.,  attorney  for  plaintiff  [and  if  preliminary  notice  has 
been  required  by  the  court  to  be  given  by  mail  or  otherwise,  add, 
and  on  reading  and  filing  proof  by  the  affidavit  of  M.  N.,  of  due 
notice  of  this  motion,  as  directed  by  the  order  of  this  court,  dated 
the  day  of  >  19     ,  and  no  one  appearing  to  oppose]  : 

Obdicbed  l^etc,  as  in  other  caseffl. 

FORM  No.  688. 

Order  appointiiig  recdTtr,  after  reportt  findings,  or  verdict,  on  a  trial  of  the 

iaeuei. 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  256  of  this  volume.'] 
[Title  of  action.] 

Upon  the  pleadings  herein   [filed  the  day  of  , 

19     ,]  and  the  report  of  the  referee  [or,  the  findings  of  the  court 
—  or,  the  verdict  of  the  jury]  before  whom  the  issues  herein  were 
tried,  and  which  was  filed  [or  if  a  verdict,  entered]  the 
day  of  ,  19     [and  the  exceptions  to  said  report  —  or, 

findings],  and  on  reading  and  filing  the  affidavit  of  A.  B.,  verified 
the  day  of  >  19     >  and  proof  of  due  notice  of  this 

motion  by  the  affidavit  of  M.  N.,  verified  the  day  of  , 

19  ,  and  after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  T.  Z., 
of  counsel  [or,  and  no  one  appearing]  for  defendant  in  opposition, 
and  due  deliberation  having  been  had,  now,  on  motion  of  A,  T., 
attorney  for  plaintiff, 

Obdebbd  [etc.,  as  in  other  cages']. 

make  such  an  order  independent  of  der.    Supra,  p.  604.     But  the  judfi^e, 

such  statute.     See  People  r.  Norton,  while  holding  court,  maj  make  the 

1  Paige,  17;  Sandford  v.  Sinclair,  S  order   for   publication,    and    immedi* 

Paige,  372,  aflTg  3  Edw.  393;  Gibson  ately    follow    it    by    a    court    order 

17.  Martin,  8  Paige,  480 ;  High  on  Recs.  for  temporary  receiver.     See  supra, 

(3d  ed.),  §  117.  pp.   215-216.     Entitling   the   judge's 

88  Separate  -  orders    are    necessary,  order  as  made  by  the  court  is  not 

because  this  is  a  court  order,  and  the  necessarily  fatal.     Matter  of  Knick- 

order  for  publication  is  a  judge's  or-  erbocker  Bank,  19  Barb.  602. 
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■jipoimiiH  nc9twn  mtin  appointmeBt  ia  aaBther  jvziadictMB  of  i 
noaiTer  Hiimfat  mS:wnmityM 

At  letc.]. 
[Title  of  action.'] 

NoWy  (m  this  day  of  9  19     ?  iip<n^  oonsiderBtion 

of  this  original  bill  of  oomplaint  herein,  ^idiich  was  filed  an 
19     y  and  submitted  to  this  court  on  ,  19     ,  on  a  motion 

for  a  receiver,  according  to  the  prayer  thereof,  and  a  further  con 
sideration  of  the  intervening  petition  of  W.  H.  R.  and  other 
creditors  of  said  P.  and  D.  R.  C,  it  is  considered  by  this  court 
that  on  the  facts  stated  in  said  original  bill  and  petition,  the  said 
stockholders  and  creditors  are  entitled  to  the  relief  demanded,  and 
that  the  jurisdiction  of  this  court  attached  on  the  filing  of  said 
original  bill  at  o'clock  m.,  on  >  19     9  as  stated  in 

said  petition. 

But  as  this  court  has  been  advised  by  said  petition  and  othei^ 

wise,  that  certain  action  has  been  taken  in  the  Court  of 

,  on  a  bill  filed  therein  at  a  later  hour,  on  said  , 

19     ,  whereby  a  receiver  has  been  put  into  possession  of  the 

property  and  assets  of  the  Company: 

It  is  therefore  ordeked  and  decreed,  in  order  to  avoid  any  con- 
flict of  jurisdiction,  that  A.  B.  P.,  Esq.,  of  ,  county, 
be  and  he  is  hereby  appointed  receiver  of  the  said  company,  in 
accordance  with  the  prayer  of  said  bill  and  petition^  and  he  ii 
directed  to  give  bond  in  the  sum  of  dollars,  with  security 
to  be  approved  by  the  clerk  of  this  court,  and  to  forthwith  take  an 
oath  to  discharge  his  duties  according  to  law. 

And  thereupon  said  receiver  is  directed,  in  a  proper  and  re- 
spectful manner,  to  petition  the  said  Court  or  the  jud^ 
thereof  (exhibiting  with  such  petition  a  full  transcript  of  the  hiD 
and  petition  and  this  order),  praying  said  court  or  judge  to  order 
the  delivery  unto  said  P.  as  receiver  of  this  court,  by  reason  of 
such  bill,  petition  and  order,  all  and  singular  the  property  and 
assets  of  the  said  company,  and  otherwise  than  to  present  such 
respectful  petition,  the  said  receiver  is  not  to  exercise  any  power 
whatever  until  the  further  order  of  the  court ;  but  he  is  to  refrain 
from  doing  or  attempting  to  do  anything,  or  exercise  any  authority 
in  pursuance  of  this  appointment^  wiAout  the  further  order  ot 
this  court  or  the  judge  thereof,  than  the  presentation  of  such 
petition,  unless  the               Court  of               or  the  judge  thereof 

S9From  a  United  States  Cireoit     Court  case. 
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shall  determine  that  the  said  A.  B.  P.  is  entitled  to  receive  the 
property  of  said  company,  and  in  that  event  the  said  A.  B.  P.  is 
hereby  ordered  and  authorized  to  receive  said  property  and  all 
property  and  moneys,  books  and  papers  of  every  kind  and  de- 
scription belonging  to  the  said  company,  and  to  operate  the  same 
until  the  further  order  of  this  court  in  that  event. 

FORM  No.  600. 

Another  Form. 

{^Insert  in  order  of  appointment  direction  as  thusl  That  said 
receiver  E.  C.  be  and  he  hereby  is  authorized  and  empowered  to 
apply  to  the  Court  of  for  leave  to  take  such  proper 

proceedings  in  said  court  or  otherwise,  as  he  may  be  advised,  for 
the  purpose  of  establishing  and  enforcing  any  and  all  rights, 
claims,  liens  and  demands  and  remedies  he  may  have  by  virtue  of 
his  appointment  as  receiver  herein,  to  the  fund  or  property  or 
any  part  thereof  in  the  name  of  said  [name  of  adverse  receiver^^ 
and  on  obtaining  such  leave  from  said  Court  of  ,  then  to 

prosecute  such  remedies  and  proceedings  without  further  leave 
from  this  court. 

II.  Acnon  to  Hka.ch  Specific  Chattels. 

FORM  No.  691. 
Order  for  receiyer  of  specific  personal  property. 

^Title  (court  order) ^  and  recitals  as  in  Form  679,  or  714  to  721, 

continuing  thus:^ 

Oedered,  1.  That  R.  C,  of  ,  be  and  hereby  is  ap- 

pointed receiver  of  the  bales  of  cotton  now  on  board  the 

ship  E.,  at  ;  and  that  said  receiver  is  hereby  authorized 

to  expend  a  sufficient  sum  of  money  to  insura  the  safe  arrival  of 
the  said  cotton  in  E.,  and  is  directed  to  sell  such  cotton  when  the 
same  shall  arrive  in  ,  and  to  receive  the  money  to  arise 

from  the  sale  thereof,  and  to  apply  a  sufficient  part  of  such  money 
in  repaying  what  he  shall  expend  in  respect  of  such  insurance  as 
aforesaid,  and  in  paying  all  necessary  and  proper  expenses  at- 
tending the  receipt  and  sale  of  the  said  cotton  [and  to  pay  the 
surplus  of  such  money  into        '  ,  in  trust  in  this  causel. 

[For  other  clauses  as  may  he  desired  see  Forms  696-712.] 

2.   [Bond  clause  as  in  2  at  the  end  of  Form  679.] 
Enter:  [signature  of  judge  by  initials  of  name  and  official  title.'] 
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III.  Cbbutob's  Acnov. 

FORM  No.  6M. 

Oidtr  of  itferoaco  to  appoint  a  ncdTor  in  a  cnditor't  niitjn 

[Commencement  and  recitals  as  in  other  Forms;  see  Forms  679 
to  690,  continuing:'] 

Obderbd,  I.  That  it  be  referred  to  R.  F.,  of  ,  oomi- 

8eIor-at-Iaw,  to  appoint  a  receiver  of  the  estate  and  property,  real 
and  personal,  things  in  action,  debts,  equitable  interests,  and  other 
effects  of  the  said  defendant  Y.  Z.,  and  which  belonged  to  or  were 
held  in  trust  for  him  at  the  time  of  commencing  this  action,  or  in 
which  he  had  any  beneficial  interest,  except  such  property  as  is 
by  law  exempt  from  execution ;  and,  also,  except  where  audi  trust 
Las  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from,  some  person  other  than  the  said  defendant  \_and  if  there  he 
specific  properly  which  plaintiff  seeks  to  subject  to  his  execution, 
or  otherwise  reach,  after  removing  incumbrance,  add]^  and  of  the 
property  hereinafter  described,  and  the  rents,  issues,  income,  and 
profits  thereof,  to  wit  [describing  t<].** 

*II.  That  the  said  referee  take  from  such  receiver  security  f« 
the  faithful  performance  of  his  trust  —  to  wit,  a  bond  in  the  sum 
of  dollars,  with  two  or  more  sufficient  sureties  approved 

by  said  referee  —  and  file  the  same  with  the  clerk  of  this  court 
[or,  of  the  county  of  ]. 

III.  That  upon  the  filing  of  such  security,  and  of  the  said 
referee's  report,  such  receiver  shall  be  vested  with  the  usual  rights 
and  powers  of  receivers  under  this  court 

IV.  Said  defendant  Y.  Z.  is  hereby  ordered  to  appear  before 
the  said  referee,  and  assi&m,  convey,  transfer,  and  deliver  over  to 
such  receiver,  on  oath  under  the  direction  of  the  said  referee,  the 
estate,  property,  choses  in  action,  and  effects  as  to  which  such  re- 
ceiver is  appointed,  as  aforesaid,  with  all  books,  vouchers  and 
papers  relating  thereto;  and  also,  from  time  to  time,  to  produce 
such  books,  vouchers  and  papers,  and  submit  to  such  examination 
as  the  said  referee  shall  direct,  in  relation  to  the  property  or 
effects  which  he  is  directed  to  assign  or  deliver. 

M  The  directions  to  the  referee  and  91  See  next  Form,  and  notes. 

the  receiver,  in  this  Form,  are  from 
Edw.  on  Rec  494. 
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V.  It  is  further  obdebed.  That  said  plaintiff  be  at  liberty  to 
examine  witnesses  before  the  said  referee  in  relation  to  any  of 
said  property,  real  or  personal ;  and  also  as  to  any  matter  charged 
in  the  said  complaint  and  not  admitted  by  the  said  defendant  on 
such  examination,  so  far  as  necessary  to  carry  out  the  object  of 
this  order. 

VI.  That  said  receiver,  when  so  appointed,  shall  have  general 
power  and  authority  to  sue  for  and  collect,  in  his  own  name  or  in 
that  of  the  debtor  where  it  is  necessary  or  proper,  any  of  the  debts, 
demands,  and  rents  belonging  to  the  said  defendant  Y.  Z.  which 
may  be  transferred  to  him,  and  to  compromise  and  settle  such  as 
are  unsafe  or  of  a  doubtful  character.  But  said  receiver  will  not 
be  allowed,  in  his  accounts,  for  the  costs  of  any  suit  brought  by 
him  against  an  insolvent  from  whom  he  is  unable  to  collect  his 
costs,  unless  such  suit  is  brought  by  leave  of  the  court  or  by  the 
consent  of  all  persons  interested  in  the  funds  in  his  hands. 

VII.  That  the  tenants  of  such  real  estate  of  the  debtor  Y.  Z., 
as  may  be  assigned  or  transferred  to  the  said  receiver,  are  to  attorn 
to  such  receiver ;  or  the  said  receiver  may,  when  necessary,  apply 
for  an  order  tjiat  any  of  such  tenants  attorn  and  pay  rents  to  him. 

VIII.  Said  receiver  is  hereby  permitted  to  make  leases  from 
time  to  time,  as  may  be  necessary,  of  any  such  real  estate,  for  a 
term  not  exceeding  [one  year], 

IX.  Said  receiver  is  hereby  directed,  without  unreasonable  de- 
lay, to  convert  into  money,  all  the  personal  estate  and  effects  which 
may  be  assigned  or  delivered  to  him ;  but  he  is  not  to  sell  any  real 
estate  without  the  special  order  of  the  court,  although  he  may, 
without  further  leave,  sell  desperate  debts  and  all  other  doubtful 
claims  to  personal  property  by  public  auction,  giving  at  least  ten 
days'  public  notice  of  the  time  and  place  of  such  sale. 

X.  Before  making  such  appointment,  said  referee  shall  ascer- 
tain whether  a  receiver  has  been  previously  appointed  of  the 
estate  and  effects  of  the  said  defendant;  and  if  there  should  be, 
and  if  the  referee  appoints  him  to  be  the  receiver  herein  also,  then 
all  the  rights  and  powers  herein  provided  shall  attach  to  such  pre- 
vious receiver. 

Enter :  Isignature  of  judge  by  initials  of  name  and  official  titte,^ 
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Orter  appointiag  noeivsr  in  creditox't  action,  with 


injmction^ 


[Title  (court  order)  and  recitals,  according  to  the  case,  see 
Forms  679  to  712 ;  and  reciting  also  the  ground  for  the  injunction 
arid  the  giving  of  security.     See  Forms  538  and  546.] 

Ordered,  I.  That  R.  C,  of  ,  be  and  he  hereby  is  ap- 

pointed, with  the  usual  powers  and  directions,  receiver  *  of  the 
et^tate  and  property,  real  and  personal,  things  in  action,  debts, 
equitable  interests  and  otlier  effects  of  the  said  defendant  Y.  Z., 
and  which  belonged  to  hira,  or  were  held  in  trust  for  him  at  the 
time  of  commencing  this  action,"  or  in  which  he  had  any  bene- 
ficial interest,  except  such  property  as  is  by  law  exempt  from 
execution,^  and  also  except  where  such  trust  has  been  created  by, 
or  the  fimd  so  held  in  trust  has  proceeded  from  some  person  other 
than  the  said  defendant^  [and  if  there  be  specific  property  whid^ 
plaintiff  seeks  to  subject  to  his  execution  or  otherunse  reach,  after 
removing  incumbrance,  add],  and  of  the  property  hereinafter  de- 
scribed, and  the  rents,  issues,  income  and  profite  thereof,  to  wit 
[describing  it], 

[Or  if  plaintiff  sues  for  himself  only,^  substitute  for  the  above, 
beginning  at  the  *]  oi  so  much  and  such  part  of  the  estate  and 
proi>orty,  real  and  per<?onal,  choses  in  action,  and  effects  of  the 
s«ai(l  Y.  Z.,  defendant  herein  (not  exempt  by  law  from  execution 
nor  held  in  trust  created  by  or  proceeding  from  some  other  pei^ 
{•on),  as  will  be  suflBcient  to  satisfy  the  judgment  of  the  said  plain- 


02  The  appointment  may  be  by  or- 
der, interlocutory  judgment  or  final 
judprnient.  N.  Y.  Code  Civ.  Pro., 
§  1877;  16  Abb.  N.  C.  1,  and  notes, 
pp.  29,  59;  State  Bank  of  Syracuse  o. 
Gill,  23  Hun,  410. 

03  Whothor  the  appointment  can  be 
of  the  entire  property  of  the  judg- 
nicnt-dfbtor.  or  of  some  specific  prop- 
erty, de|K»nd8  on  the  complaint.  Nat. 
Vn.  Bank  r.  Riger,  38  App.  Div.  123, 
50  N.  Y.  Supp.  545.  See,  also.  Clark 
r.  Brockwav,  1  Abb.  Ct.  App.  Dec. 
351 ;  Watson  V,  N.  Y.  Cent.  R.  R.  Co., 
6  Abb.  Pr.  (N.  S.)  91;  aff'd,  47 
N.  Y.  157;  Thorn  v.  Fellows,  6  Wkly. 
Dip.  473. 

94  Omitting  these  exceptions  would 
not  enlarge  the  legal  effect  of  the 
order.     Finnin  t?.  Malloy,  33  N.  Y. 


Super.  Ct.  382;  Andrews  r.  Rowaa, 
28  How.  Pr.  126. 

96  See  note  in  16  Abb.  N.  C.  p.  20. 

96  In  a  creditor's  action  for  tbe 
benefit  of  one  suintr  for  himself  alow 
to  set  aside  a  fraudulent  con^qranoi 
of  leviable  property.,  a  temporary  re- 
ceiver of  all  the  assets  transferred  la 
fraud  of  plaintifiTs  remedy,  so  as  to 
reach  rents  and  profits,  will  not  be 
appointed  unless  necessity  therefor 
fully  appears.  Nat.  Un.  Bank  v. 
Riger,  38  App.  Div,  123,  56  N.  Y, 
Supp.  546.  Nor  of  the  property  itael^ 
for  the  purpose  of  merely  holding  it, 
or  its  proceeds,  where  the  fraud  is 
denied  and  the  transferee  is  respoB- 
sible.  Walber  v.  Rosenstein,  6  A^ 
Div.  447,  39  N.  Y.  Supp.  593. 
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tiff  mentioned  in  his  complaint,  with  interest  and  costs,  which 
judgment  was  docketed  in  the  court  of  ,  on  the 

day  of  ,  19     • 

II.  And  said  defeixdant  Y.  Z.  is  hereby  ordered  to  appear  be- 
fore E.  F.,  of  ,  who  is  hereby  appointed  a  referee  for 
that  purpose  [at  upon  the  day  of  >  19  > 
and],  at  such  time  and  place  as  said  referee  shall  from  time  to 
time  fix,  and  to  assign,  convey,  transfer  and  deliver  over  to  such 
receiver,  on  oath,  and  under  the  direction  of  the  said  referee,  the 
estate,  property,  choses  in  action,  and  effects  as  to  which  such  re- 
ceiver is  appointed  as  aforesaid,  with  all  books,  vouchers  and 
papers  relating  thereto,  as  well  as,  from  time  to  time,  to  produce 
such  books,  vouchers  and  papers,  and  submit  to  such  examination, 
as  the  said  referee  shall  direct,  in  relation  to  the  property  or 
effects  which  he  is  directed  to  assign  or  deliver. 

III.  That  said  plaintiff  be  at  liberty  to  examine  witnesses  be- 
fore the  said  referee  in  relation  to  any  of  said  property,  real  or 
personal;  and  also  as  to  any  matter  charged  in  the  said  com- 
plaint and  not  admitted  by  the  said  defendant,  on  such  examina- 
tion, so  far  as  necessary  to  carry  out  this  order. 

IV.  [Poioer  to  sue  and  compramise.^^']  That  said  receiver  is 
hereby  authorized  to  sue  for  and  collect,  in  his  own  name  or  in 
the  name  of  said  defendant  if  necessary  or  proper,  the  debts,  rents, 
demands  and  rights  in  sction  due,  and  to  become  due,*  belonging 
to  said  Y.  Z.,  which  may  be  transferred  to  him,  and  to  com- 
promise and  settle  such  as  are  unsafe  and  of  a  doubtful  character. 
But  said  receiver  will  not  be  allowed  in  his  accounts  for  the  costs 
of  any  suit  brought  by  him  against  an  insolvent  from  whom  he  is 
unable  to  collect  his  costs,  unless  such  suit  is  brought  bj'  leave  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  fimds 
in  his  hands. 

V.  [Tf  there  is  rented  real  estate.^  That  the  tenants  and  any 
other  persons  in  possession  of  any  real  property  of  which  he  is  re- 

vr  This  clause  and  the  following  are  do  not  limit  the  power  of  the  receiveF 
not  necessary  under  N.  T.  Gen.  Rules  to  coUectin^  after  they  have  become 
No.  77,  for  they  are  implied  in  the  due;  but  cover  aU  debts  existing  at 
appointment,  unless  indeed  that  rule  the  time  of  the  transfer,  and  empower 
may  be  construed  as  applying?  only  to  the  receiver  to  accept  payment  in  ad- 
receivers  appointed  in  supplementary  vance.  Olcott  v.  Heermans,  3  Hun, 
proceedings.  431,  435. 

M  The  words  "  and  to  become  due," 
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oeiver  are  hereby  directed  to  attorn  as  such  tenant  or  tenants  to 
said  reoeiver,  and  until  the  further  order  of  the  court  to  pay  over 
to  such  receiver  all  rents  of  such  property  now  due  and  unpaid, 
or  that  may  hereafter  become  due"'*  [may  add  injunction  as  in 
paragraph  IV,  of  Form  700]  and  said  receiver  may  from  time  to 
time  lease  or  rent  any  of  said  premises  as  may  be  necessary,  for 
periods  not  exceeding  one  year. 

[Powers  to  dispossess,  if  desired,  as  in  Form  700,  paragraph 
VI.] 

VI.  [Selling.']  Said  receiver  is  hereby  directed,  without  un- 
reasonable delay,  to  convert  into  money  all  the  personal  estate  and 
effects  which  may  be  assigned  or  delivered  to  him;  but  he  is  not 
to  sell  any  real  estate,  without  the  special  order  of  the  court, 
although  he  may,  without  further  leave,^  sell  desperate  debts  and 
other  doubtful  claims  to  personal  property,  by  public  auction, 
giving  at  least  [ten]  days'  public  notice  of  the  time  and  place  of 
such  sale. 

[Other  powers  if  desired  as  in  Form  700,  paragraphs  II  to  X] 
[Bond  clause,  as  in  paragraph  II,  of  Form  679.] 
[Lea re  to  apply  for  further  directions,  see  Form  700,  paragraffk 

XXL] 
[Injunction  clauses,^  for  instance  thus,  or  see  Forms  693,  700.] 

Ordebed,  that  the  injunction  contained  in  said  order  to  show 
cause  be  continued,  and  that  said  defendants  be  and  they  are 
hereby  each  enjoined  and  restrained  from  selling,  assigning  or 
transferring  to  defendant  R.  P.,  to  defendant  F.  P.,  or  to  any 
other  person,  any  of  the  property  of  which  said  receiver  is  ap- 
pointed; and  from  in  any  manner  incumbering,  disposing  of, 
using  or  intermeddling  with  any  of  said  property,  except  to  de- 
liver and  transfer  the  same  to  said  receiver. 

And  in  particular,  from  receiving,  using,  and  intermeddling 
with  any  moneys,  and  from  drawing  out  of  deposit  in  bank,  any 
moneys  by  check  in  said  R.'s  name  or  said  F.'s  name,  or  other- 
wise,  which  moneys  are  the  receipts  and  proceeds  of  the  business 
or  assets  of  the  property  so  assigned. 

And  said  F.  P.  is  enjoined  from  paying  any  of  said  moneys  to 
said  R.,  and  from  permitting  said  R.  to  draw  any  of  said  moneys 
from  bank  by  signing  the  name  of  said  F. 

And  said  R.  is  enjoined  and  restrained  from  confessing  judg- 

wPee  note  17  on  p.  1053.  pointment  or  afterward.    N.  Y.  Get 

1  For  a  commota-law  receiver  leave      Rules  No.  77,  last  clause, 
is  necessary  either  in  the  order  of  ap«  s  N.  T.  Code  Civ.  Pro.,  I  1S76. 
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ment  for  the  purpose  of  giving  preference  to  any  other  creditor^ 
and  from  doing  any  other  act  to  enable  any  other  creditor  to 
obtain  his  property;  and  from  receiving,  assigning,  incumbering, 
disposing  of  or  intermeddling  with  his  property,  whether  in  his 
possession  or  held  by  any  other  person  in  trust  for  his  use  or 
benefit,  or  in  which  said  R.  has  any  interest  whatever^  except 
where  such  trust  has  been  created  by  or  the  fund  so  held  in  trust 
has  proceeded  from  some  person  other  than  said  judgment-debtor. 

And  said  E.  P.  is  enjoined  from  in  any  way  assisting  said  E. 
or  colluding  with  said  E.  so  as  to  receive  or  to  dispose  of  said  E.'8 
property,  except  to  deliver  and  transfer  the  same  to  said  E. 

Enter:  [signature  of  judge  by  initidla  of  name  and  title.'] 

FOSM  No.  694. 

Order  appoiutiBg  receiver  without  prejudice  to  the  righta  of  prior  lienors,  and 
with  optional  leave  to  keep  down  charget^ 

{_In8ert  clause  such  as  follows:] 

But  this  appointment  is  to  be  without  prejudice  to  the  rights  of 
any  prior  incumbrancers  upon  the  said  estates,  who  may  think 
proper  to  take  possession  of  the  same  by  virtue  of  their  respective 
securities,  or,  if  any  prior  incumbrancer  is  in  possession,  then 
without  prejudice  to  such  possession,  and  the  tenants  of  the  said 
freehold  and  leasehold  estates  are  subject  as  aforesaid  to  attorn 
and  pay  their  rents  in  arrears  and  growing  rents  to  the  said  E.  C. 
as  such  receiver,  and  such  receiver  is  to  be  at  liberty  if  he  shall 
think,  proper  (but  not  otherwise),  out  of  the  rents  and  profits  to 
be  received  by  him,  to  keep  down  the  interest  upon  the  prior  in- 
cumbrances according  to  their  priorities,  and  is  to  be  allowed  8n<»h 
payments  (if  any)  on  passing  his  accounts. 

IV.   EsTAics  or  Decedents. 

FORM  No.  695. 
Order  appointing  receiver  of  the  estate  of  a  deceased  person;  short  Fonn.4 

[Title  (court  order)  and  recitals  according  to  the  case,]. 

Obdebed,  that  J.  M.  S.,  Esq.,  of  ,  be  and  he  hereby  is 

appointed  receiver  of  all  the  assets  of  the  estate  of  N.  C.  P.,  de- 

3  From  Hewett  r.  Murray,  52  L.  T.  4  The  court  has  power  to  aonoint 

R.  (N.  S.)  380,  where  Vioe-Ch.  Bacon  a  receiver  of  the  personal  estate  in  an 

allowed  such  receiver  to  he  appointed  action    against    the    personal    repre- 

without  security,  the  plaintiff  and  the  sentntive  for  an  accounting.    Turner 

receiver  not  to  act  without  the  leave  v.  Crichton,  53  N.  \.  641.    See.  also, 

of  the  court,  and  directed  the  costs  to  McKaisr  r.  tT antes,  66  Md.  583.  8  AH. 

he  costs  in  the  action.  Bep.  663.    But  see  4  Redf.  492. 
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ceased,  and  that  as  such  receiver  he  succeed  to  the  trust  of  the  ad- 
ministration  of  said  estate,  and  to  all  the  rights  and  remedies  that 


Plaintiff  caanot  eolieet  Us  jadf> 
ment  against  an  esUte  through  the 
medium  of  a  receiver.  WiUis  V. 
Sharp,  115  N.  T.  396. 

In  an  involved  ease,  where  plaintiff 
attacked  several  alleged  wills  and 
transfers  of  property  on  the  ground 
of  fraud,  it  was  held  that  a  tempo- 
rary receiver  conld  be  appointed.  Le 
Brantz  r.  Conklin,  39  Misc.  715,  80 
N.  Y.  Supp.  907. 

On  motion  of  a  creditor  of  an  es- 
tate, a  receiver  was  appoined  in  plaoe 
of  an  adminifltratrix,  because  of  her 
intemperate  habits,  imprudent  man* 
airement,  old  age,  and  inability  to  at- 
tend to  her  duties.  Goodenough  v. 
Do  (;ro()t,  3  Monthly  L.  Bui.  35. 

The  court  has  power  to  appoint  a 
roit'iver  of  the  entnte  on  the  death  of 
a  M)le  surviving  oxeciitor,  etc.,  in  an 
action  in  which  it  has  acquired 
jurisdiction  for  partition  or  distribtt- 
ti()n  or  for  the  csitablishment  or  con- 
st nut  ion  of  a  will.  N.  Y.  Code  Civ. 
Pro..  I  1809. 

Such  a  receiver  is  a  common-law 
reroiver. 

The  ftliove  Form  was  held  in  Cooke 
r.  Piatt.  98  N.  Y.  35,  to  give  the  re- 
ceiver only  the  power  of  an  adminis- 
trator ^^ith  the  will  annexed. 

Other  convenient  directions  and 
powers  for  the  receiver  of  an  estate 
are:  That  the  said  executors,  et«., 
deliver  ovor  to  such  receiver  all  the 
entate  of  the  said  testator,  real,  per- 
sonal, or  mixed,  in  their  pojisession, 
and  all  moneys  and  8ccuriti<»s  in  their 
hands  Ix'lonjjing  to  the  said  CKtate, 
tojrpther  with  all  books  an  I  papers 
relating  thereto.  See  Forms  Nos.  694, 
606. 

That  tl.r  1'^nnnts  attorn.  See  Forms 
No9.  694,  TOO. 

That  tlic  Klid  receiver  be  author- 
ized to  lease  from  time  to  time  and 
from  year  to  year  the  lands  and  ten- 
ements whereof  he  is  hereby  appointed 
receiver,  upon  the  best  attainable 
terms,  taking  all  ordinary,  usual,  and 
proper  precautions  to  secure  the  pay- 
ment of  rent.  Also  to  make  all  usual, 
proper,  and  neoefwary  repairs  on  such 
lands  and  tenements,  and  he  may  ap- 


ply the  rents  and  income  coming  to 
his  possession,  ao  far  as  needful,  for 
that  purpose. 

To  pay  tne  tases,  aaaeeameDta,  and 
other  lawful  charges  to  which  the 
premises  may  be  from  time  to  time 
subject,  and  also  to  pay  and  keep 
down  the  interest  upon  all  mortgages 
or  other  liens  to  which  the  premise) 
may  be  subject. 

To  maintain  and  prosecute  in  his 
own  name  any  and  all  actions  acd 
special  proceedings  which  he  may  be 
advised  it  is  proper  and  necessair  u» 
prosecute  for  the  recovery  and  pro- 
tection of  the  property  whereof  he  it 
appointed  receiver,  and  to  defend  all 
actions  which  may  be  brought  againn 
him  as  such  receiver,  whether  brought 
by  leave  of  court  or  not. 

If  necessary  to  enable  him  properly 
to  perform  his  duties,  to  employ  at- 
torneys and  counsel,  and  to  pay  for 
such  services  out  of  the  rents,  in- 
comes, and  proceeds  of  the  property 
whereof  he  is  appointed  receiver,  such 
sums  as  may  from  time  to  time  be 
taxed  and  allowed  by  this  court  or  br 
a  referee  on  due  application. 

To  deposit  in  a  trust  company 
[named]  to  his  own  order,  as  receiver 
in  the  above-entitled  action,  all  the 
moneys  from  time  to  time  received 
by  him  in  the  execution  of  the  duties 
of  his  receivership. 

To  employ  from  time  to  time  tndt 
agents,  clerks,  and  servants  as  may  be 
found  needful  to  enable  him  properly 
to  perform  the  duties  of  his  receiver- 
ship. 

That  be  and  hereby  is  ap- 

pointed referee  in  this  action,  to  take 
and  state  from  time  to  time  the  ac- 
counts of  the  said  recei\*er,  and  thf 
said  receiver  is  directed,  once  in  each 
month  \or,  quarter] .  on  a  notice  of 
days  to  the  attorneys  in  the 
said  actions  respectively,  to  pass  his 
accounts  before  the  said  referee,  who, 
upon  the  completion  of  such  said  a«^ 
counting,  shall  file  his  report  with  th« 
clerk  of  this  court,  and  serve  notii'e  of 
such  filing  upon  the  said  at  torn?  js 
respectively,  who  shall  be  at  liberty 
to   make   any   application    upon  the 
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would  bave  been  possessed  by  the  said  exeeutors  but  for  their  re- 
moval [death],  and  that  the  said  reoeiyer  be  and  he  hereby  is  in- 
vested with  all  the  rights  and  powers  of  receiyers  according  to 
law,  and  with  all  the  rights  and  powers  of  an  administrator  with 
the  will  annexed  of  the  estate  of  said  ^.  C.  P.,  deceased  [with 
power  to  him  and  to  either  party  to  apply  from  time  to  time  for 
fnrther  directions]. 

[Bond  clause  as  II  in  Form  679.] 

Enter :  Isignatnre  of  judge  by  initials  of  name  and  title,'] 

FORM  No.  696. 
Another  Fonn.—  With  full  dizectionaJB 

\_THle  {court  order)  and  recitals  according  to  the  case.] 

Ordered,  1.  That  E.  N.  M.,  of  ,  upon  his  executing  [or 

appoint  with  directions  to  give  bond;  see  Form  679]  to  the  People 
of  the  State,  and  filing  with  the  clerk  of  this  court  his  bond  in  the 
penalty  of  dollars,  with  two  or  more  sufficient  sureties 

[jointly  and  severally  bound  and]  to  be  approved  by  a  Justice  of 
this  court,  be  and  he  is  hereby  appointed  receiver  with  the  usual 
powers : 

1st.  Of  all  the  outstanding  personal  estate  of  D.  C,  deceased, 
and  of  the  income  thereof,  excepting  the  chattel  property  of  the 
homestead  specifically  bequeathed  to  J.  C. 

2d.  Of  all  moneys  and  personal  property  belonging  to  the 
estate  of  D.  C,  deceased,  or  to  the  executrix  thereof  as  such,  or 
to  any  of  the  former  executors  thereof  as  such,  and  of  the  income 
of  such  personal  property. 

3d.  Of  all  moneys,  securities  and  property  received  by  the 
executrix  or  any  of  the  executors  of  s-^id  estate  upon  the  sales 
made  by  them,  or  any  of  them,  of  lands  of  D.  C,  deceased,  or  of 
lands  conveyed  to  said  executrix  or  executors  or  any  of  them,  and 
of  the  income  thereof. 

4th.  Of  the  mortgage  dated  ,  19     ,  from  W.  Q.  to 

D.  J.  C,  for  dollars,  upon  lot  [briefly  describe  same],  and 

of  the  income  thereof. 

5th.  Of  all  the  real  estate  described  in  the  <5ohodnle  hereto  an- 

footinf?  of  the  snid  report  which  they  the  same  with  the  clerk  of  this  court, 

may  be  advised.  and  give  notice  of  such  filing  to  the 

That  the  said  receiver,  with  all  con-  said  attorneys  in  the   above-entitled 

venient  speed,  make  a  true  inventory,  actions  respectively, 
to  be  by  him  verified,  of  all  and  singu-  5  Adapted  from  the  order  as  modi- 

lar  the  premises  and  property  whereof  fied  by  the  General  Term  in  Turner 

he    is    appointed    receiver,    and    file  v.  Crichton,  63  iN.  Y.  641. 
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nexed,  and  of  the  rents,  issues  and  profits  theieof  subject  to  tlie 
rights  of  the  persons  holding  contracts  for  the  purdiase  of  said 
real  estate  as  in  said  schedule  mentioned. 

Obdbbbd,  fitbthbb,  2.  That  the  said  receiver  shall  have  die 
possession  of  all  the  books,  papers,  accounts,  vouchers  and  docu- 
ments of  any  kind  whatsoever  pertaining  to  the  estate  of  H.  C^ 
deceased,  or  in  any  way  relating  to  the  administration  thereof,  in- 
cluding, among  other  papers,  all  land  contracts  eTisting  at  the 
death  of  said  D.  C,  ,  19     ,  and  all  land  contracts  made 

by  said  executrix  and  executors  or  any  of  them. 

3.  That  each  and  every  of  the  parties  to  this  action  who  are  in 
t}ie  possession  and  have  the  control  of  any  of  the  personal  estate, 
books,  papers,  accounts,  vouchers  or  documents  aforesaid,  deliver 
the  same  and  each  and  every  one  of  the  same  to  the  said  receiver 
upon  service  of  a  certified  copv  of  this  order,  and  said  receiver's 
demand  therefor,  and  upon  like  service  and  demand  that  suck 
party  or  parties  pay  to  the  said  receiver  that  part  of  the  moneys 
aforesaid  which  such  parties  have  heretofore  received;  such  prop- 
erty to  be  delivered  and  moneys  paid  on  said  receiver's  demand 
therefor  without  particular  specification  thereof. 

4.  That  in  case  said  parties  or  any  of  them  fail  to  deliver  said 
money  and  property  as  aforesaid,  it  be  referred  to  M.,  of  , 
to  examine  the  defendants  J.  C,  and  D.  J.  C.  and  such  other  per- 
sons as  may  be  summoned  before  him,  under  oath,  touching  the 
moneys  and  property  aflFected  by  this  order,  which  is  or  has  here- 
tofore been  Jn  the  possession,  power  or  control  of  them  or  any  or 
either  of  them,  and  that  such  defendants  each  attend  and  make 
disclosure  under  oath  before  said  referee  when  required  by  said 
receiver,  as  to  the  nature,  amoimt,  situation  and  present  status  of 
said  moneys  and  property,  and  each  and  every  part  thereof.  But 
the  parties  hereto  are  not  to  await  proceedings  on  said  reference 
before  delivering  to  said  receiver  the  property  which  they  are 
herein  ordered  to  deliver  to  him. 

6.  That  said  receiver  collect  all  debts  due  and  owinsf  to  said 
D.  C.  or  to  his  estate  with  all  convenient  speed,  and  recover 
possession  of  all  said  moneys  and  personal  property  without  delay; 
and  for  the  purposes  aforesaid  that  he  bring  all  necessary  actions 
or  proceedings  at  law  or  in  equity,  upon  leave  of  the  court  first 
had  and  obtained ;  but  not  against  any  party  to  this  action,  except 
upon  notice  to  such  party  of  such  application. 

6.  That  said  receiver  from  the  fimds  of  said  estate  pay  all  out- 
standing debts  of  said  D.  C,  if  any,  in  the  order  required  by 
statute  for  executors  and  administrators;  and  also  all  legacies, 
d^eral  expenses  and  testamentary  charges  now  due  and  owing. 
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or  which  may  hereafter  become  due  and  owing,  and  invest  the 
residue  of  said  funds  in  public  securities  and  hold  the  same  sub- 
ject to  the  further  order  of  this  court 

7.  That  from  the  income  of  the  said  personal  estate  the  said 
receiver  pay  the  taxes  and  the  expenses  of  insurance  upon  the  real 
estate  and  such  expenses  of  reasonable  repairs  as  shall  be  neces- 
sary and  proper,  and  all  other  necessary  expenditures  in  the  due 
administration  of  the  estate,  and  also  $10  for  the  costs  of  the 
motion  for  the  appointment  of  the  receiver. 

8.  That  the  residue  of  such  income  the  said  receiver  pay  to 
J.  C,  the  widow  of  the  said  testator,  until  the  decision  of  the 
action  upon  the  merits,  and  until  the  further  order  of  the  court 
thereon,  and  subject  to  such  further  order  as  the  court  may  make 
in  relation  to  the  commissions  and  expenses  of  the  said  receiver. 

9.  That  the  said  receiver  cause  a  printed  copy  of  this  order  and 
the  schedule  hereto  annexed  to  be  served  upon  each  of  the  parties 
to  this  action,  and  upon  the  persons  holding  contracts  for  the 
several  parcels  of  real  estate  described  in  the  schedule  hereto  an- 
nexed, and  upon  the  severs]  debtors  of  said  estate. 

10.  That  the  said  receiver  from  time  to  time  pass  his  accounts, 
file  inventories  and  pay  and  deliver  over  effects  and  balances  as 
the  court  may  diiect. 

11.  That  each  and  every  of  the  parties  to  this  action  be  and 
they  hereby  are  enjoined  and  restrained  from  interfering  in  any 
manner  with  any  of  the  property  affected  by  this  order  until  the 
court  make  other  order  to  the  contrary. 

12.  That  in  case  the  said  executrix  shall  neglect  to  apply  the 
rents,  issues  and  profits  of  the  real  estate  of  said  D.  C,  deceased, 
to  the  payment  of  taxes,  insurance,  and  the  making  of  proper  and 
necessary  repairs  thereon,  the  plaintiffs  may  apply,  on  the  foot  of 
this  order,  and  proof  of  such  neglect,  for  the  extension  of  said  re- 
ceivership over  said  real  estate  and  the  rents,  issues  and  profits 
thereof. 

13.  That  in  case  the  said  D.  J.  O.  or  J.  M.  C.  shall  sell  or  at- 
tempt to  sell  or  dispose  of  any  of  the  real  estate  standing  in  the 
names  of  them  or  either  of  them,  and  in  controversy  in  this  action, 
or  shall  commit  or  allow  any  waste  therein,  that  the  plaintiffs  may 
apply,  on  the  foot  of  this  order,  and  proof  of  such  facts,  for  the 
extension  of  this  receivership  over  said  real  estate  and  the  rents, 
issues  and  profits  thereof. 

Enter :  ^signature  of  judge  hy  initials  of  name  and  titleJ] 
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Ordir  tf  nf«moa  to  appoiBt  ihmiot  of  an  oitate;  ib  caao  if  • 

odnunotzBton* 

^Commencement  and  recitals  as  in  other  Forms,  eorUinmng r} 

Okdebed,  1.  That  it  be  referred  to  R.  F.,  of  ,  coimselor- 

at-law,  to  appoint  a  receiver  to  receive  the  rents  and  profits  of  the 
said  testator  E.  F/s  freehold  and  leasehold  estates,  and  to  collect 
and  get  in  the  said  testator's  outstanding  personal  estate,  and  the 
debts  due  or  owing  in  respect  of  the  said  testator's  business  or 
trade  of  a  merchant,  carried  on  by  him  up  to  the  time  of  hi» 
death,  and  afterwards  by  the  said  defendant  Y.  Z. 

2.  That  the  said  referee  take  from  such  receiver  a  bond  for  the 
faithful  performance  of  his  trust  in  the  sum  of  dollars, 
with  two  or  more  sufficient  sureties,  approved  by  said  referee,  and 
file  the  same  with  the  clerk  of  this  court 

3.  That  upon  the  filing  of  such  security,  and  of  the  said 
ref(*ree's  report,  such  receiver  shall  be  vested  with  the  usual  rights 
and  powers  of  receivers  under  this  court 

4.  That  the  tenants  of  the  said  estates  are  ordered  to  attorn  and 
pay  their  rents  in  arrear  and  growing  rents  to  such  receiver,  who 
18  to  be  at  liberty  to  lease  the  said  estates  from  time  to  time,  but 
not  for  a  further  term  than  [one  year]  at  a  time  without  the 
special  order  of  the  court 

5.  That  the  said  referee  be  at  liberty  to  examine  the  said  de- 
fondant  Y.  Z.  as  to  the  estate,  stock,  debts  and  effects  of  the  said 
K.  F.  in  his  hands,  possession,  or  power,  or  under  his  control;  and 
that  he,  the  said  Y.  Z.,  do,  under  the  direction  of  the  said  referee, 
»nd  on  oath,  if  required,  deliver  over  to  such  person  so  to  te 
appointed  receiver  all  and  every  the  said  estate,  stock,  debts  and 
effects,  and  the  muniments,  books,  vouchers  and  papers  relating 
thereto.  And  in  case  there  shall  be  occasion  to  put  any  of  the 
debts  in  suit  for  the  recovery  thereof,  the  same  is  to  be  done  afte^ 
an  order  of  the  court  to  prosecute  has  been  obtained  [and  if  suit 
in  tlie  name  of  any  person  other  than  said  receiver  is  necessary, 
such  leave  shall  only  bo  asked  on  notice  to  the  person  whoso  name 
is  to  be  used ;  and  such  person  is  to  be  indenmified  therein  out  of 
the  said  estate  and  effects]  .* 

6.  That  the  person  so  to  be  appointed  receiver  pay  the  debts 
dne  from  the  deceased  in  the  order  required  by  the  statutes  re- 
latini?  to  executors  and  administrators. 

Enter:  [fiirjnature  of  judqe  by  iniiiah  of  name  and  title,^ 

The  clause  in  brackets  is  rarely  own  name  as  a  trustee  of  an  express 
ncoossnry  under  the  present  practice,  trust,  even  when  he  is  not  assignee 
which  allows  the  receiver  to  sue  in  his 
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FORK  No.  698. 
AiBdAvit  to  obUia  AppointaiMt  of  roeoiTir  ia  lonetaueJi 
[Title  of  etmrl  and  action.'] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  [plaintiff]  in  the  above  entitled  action. 

II.  That  this  action  is  brought  for  the  foreclosure  of  a  mort- 
gage executed  by  the  defendants  Y.  Z.  and  B.  Z.,  his  wife,  to  secure 
the  payment  to  the  plaintiff  of  the  sum  of  dollars  on  the 

day  of  ,  19     ,  with  interest,  said  mortgage  being  dated 

the  day  of  ,  19     ,  and  duly  recorded  on  the 

day  of  >  19     >  aiid  covering  premises  in  [briefly 

describing  them^y  which  mortgage  was  given  to  secure  a  bond  of 
even  date  made  by  said  Y.  Z.,  conditioned  for  the  payment  of  said 
sum  on  said  day  of  ,  19     . 

III.  That  there  is  overdue  and  unpaid*  to  plaintiff  dol- 
lars [of]  the  principal  sum,  with  interest  thereon,  amounting  to 
over  dollars,  [and  dollars  insurance  premiums  paid 
by  plaintiff  pursuant  to  the  terms  of  the  mortgage ;  that  the  taxes 
for  19  and  19  ,  to  the  amount  of  dollars,  and  an  assess- 
ment for             dollars,  which  was  payable  on  the             day  of 

,19     ,  and  water  rates  for  amounting  to 

dollars,  are  unpaid ;  such  liens  amounting  in  the  aggregate  to  the 


7  The  application  may  be  made  69 
parte  if  the  mortgage  contains  a  re- 
oeiver'a  clause.  N.  Y.  Code  Civ.  Pro., 
S  714,  as  amended  1903;  superseding 
"Dazian  v,  Meyer,  60  App.  Div.  575,  73 
N.  Y.  Supp.  328. 

When  made  upon  the  ground  of  in- 
Buflfjciency  of  security,  a  notice  re- 
quired by  the  mortgagee's  clause  need 
not  be  given.  Putnam  v.  McAllister, 
57  N.  Y.  Supp.  404.  In  a  case  where 
notice  was  required,  held  that  the  re- 
ceiver in  supplementary  proceedings 
of  the  mortgagor  was  not  an  adverse 
party  within  sections  713, 714.  Grover 
r.  McNeeley,  72  App.  Div.  676,  76 
N.  T.  Supp.  659. 


s  See  authorities  in  support  of  this 
application  in  those  jurisdictions 
where  the  mortgagor  retains  a  legal 
estate,  collected  in  Schreiber  v.  Carey, 
48  Wis.  208,  Rcpr.  526. 

So  of  an  action  to  foreclose  a  ven- 
dor's lien.  Smith  «.  Kelley,  31  Hun, 
387. 

As  to  the  case  of  a  corporation 
mortgagor,  see  next  two  Forms,  and 
Corporation    Receivers    {below), 

<>  Receiver  refused  where  debt  was 
not  clearly  in  default.  Am.  Loan  & 
irust  Co.'r.  Toledo,  etc«  Hy.  Co.,  29 
Fed.  Rep.  416. 
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sum  of  dollars.    Also  Aow  existence  of  prior  mortgage,  if 

any,  and  whether  interest  in  default,  or  foreclosure  pending\j^ 

[If  the  premises  have  been  conveyed.']  IV.  That  the  said  Y.  Z., 
subsequent  to  the  execution  and  delivery  of  the  mortgage,  con- 
veyed the  premises  [here  stale  mesne  conveyances  and  any  as- 
sumptions of  the  mortgage  debt]. 

V.  That  the  mortgaged  premises,  upon  a  sale  thereof  at  public 
auction,  cannot  bring  sufficient  to  satisfy  the  mortgage  debt  due 
plaintiff,  with  interest,  costs,  and  arrears  of  taxes,  which  amount 
in  the  aggregate  to  the  sum  of  dollars;  that  the  value  of 
said  premises  is  about  the  sum  of  dollars,  as  more  fully 
appears  by  the  affidavits  of  M.  N.  and  O.  P.  annexed.^^ 

VI.  That  said  premises,  at  the  commencement  of  this  action, 
were,  and  ever  since  have  been,  in  the  possession**  of  the  de- 
fendant [W.  X.  above  named,  under  the  conveyance  above  stated], 
and  that  all  persons  in  possession  of  said  premises,  as  tenants  or 
otherwise,  at  the  time  when  this  action  was  commenced,  are  de- 
fendants herein. 

VII.  That  [the  said  W.  X.,  who  is  now  primarily  liable  for  the 
debt  secured  by  the  mortgage,  as  well  as]  the  defendant  Y.  Z.» 
the  mortgagor  and  obligor  in  the  said  bond,  are  both  [is]  pecu- 
niarily irresponsible  and  unable  to  pay  the  probable  deficiency  of 

10  Sucb  facta  shown  by  a  second  insurance  moneys  on  an  injury  to  tlit 
niortgag9S»  with  facts  raising  a  doubt      premises,  and  has  neglected  to  ap  ' 


as  to  the  mortgage  security,  entitle  them  to  the  mortgage  debt.     Hoi] 

him  to  a  receiver.    Browning  v,  Stacey,  beck  v.  Donnell,  94  N.  Y.  342,  347, 29 

52  App.  DiT.  626,  65  N.  Y.  Supp.  203.  Hun,  94. 

11  Where  there   is  no  receivership  An  affidavit  by  plaintifTa  attonej 

clause  in  the  mortgage,  or  pledge  of  that  he  is  informed  by  plaintiff  that 

the  rents,  the  affidavit  must  snow  that  the  security  is  insufficient,  does  not 

the  premises  are  inadequate  security,  justify  the  court  in  appointing  a  T^ 

and  that  the  mortgagor  is  insolvent,  ceiver.      Sickles  v.  Canaday,  8  App. 

Welche  v.  Schoenberg,  45  Misc.   126,  Div.  308,  40  N.  Y.  Supp.  948. 

91  N.  Y.  Supp.  880 ;  Ross  v.  Vemam,  13  An  objection   that   part   of  the 

6  App.  Div.  247,  39  N.  Y.  Supp.  1031.  mortgaged  premises  for  which  a  re- 

Or  that  ground  rent  and  taxes  are  ceiver  is  sought  to  be  appointed,  in 

in  arrears  and  the  security  doubtful,  foreclosure,  is  not  in  possession  of  the 

Howard  v,  Robbins,  170  N.  Y.  498.  parties  to  the  action,  i&  no  reason  for 

Or  that  the  premises  being  doubt-  refusing    to    appoint    the     receiver, 

ful  security,  have  been  sold  for  non-  where  the  party  objecting  does  not 

payment  o)  taxes,  or  that  insurance  disclose  the  names  or  title  of  thost 

is  neglected,  etc.     Wall  St.  F.  Ins.  Co.  alleged  to  be  in  poaaesaton.     Smith  «. 

r.  Loud,  20  How.  95,  Lott,  J.  Tiffany,  13  Hun,  67L 

Or  that  the  mortgagor  has  received 
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dollars  on  the  sale  of  the  mortgaged  premises,  as  appears 
by  the  affidavit  of  M.  N.  amiexed. 

VIII.  That  the  said  premises  are  occupied  for  the  purpose  of 

,  and  that  the  entire  rentals  and  income  therefrom,  as 

your  petitioner  is  informed  and  believes,  amount  to  the  sum  of 

dollars  annually  and  no  more. 

[7/  the  mortgage  pledges  the  rents,^^  or  contains  a  receiver's 

clause,^*  or  both.]  IX.  That  the  said  mortgage  contains  the  fol' 

lowing  clause  [qtioiingl. 

IJuratl  [Signature*] 

FORM  Ho.  600. 
Thb  ssBie.^  Affidavit  to  tlio  proceodiasi,  to  annex. 

ITiile  of  court  and  action.] 
[^Venv£.] 

M.  C,  being  duly  sworn,  says: 

I.  That  he  is  the  managing  clerk  for  the  plaintiff's  attorney  in 
the  above  entitled  action  for  foreclosure. 

II.  That  the  summons,  complaint  and  notice  of  pendency  of 
action  herein,  were  duly  filed  on  the  day  of  ,  19     . 

III.  That  the  summons  herein  has  been  served  on  all  the  de- 
fendants therein  named,  either  personally  or  by  publication  [or, 
without  the  State],  pursuant  to  an  order  herein  dated  the 

day  of  ,  19 

rV.  That  the  only  parties  who  have  appeared  herein,  so  as  to 
be  entitled  to  notice  of  this  application,  are  the  defendant  W.  X., 

isWIiere  the  rents  are  speciflcany  the  insolvency  of  the  maker  of  the 

pledged,  insolvency  of  the  mortgagor  bond,  under  such  a  situation.    Brown- 

and  insecurity  need   not  be  shown.  ing  v.  Sire,  66  App.  Div.  309,  67  N.  Y. 

Sage  V.  Mendelson,  42  Misc.  137,  85  Supp.  698,  9  Anno.  Cas.  127. 

N.  T.  Supp.  1008;  Butler  v.  Fraxer,  The  receiver's  clause  is  not  control- 

57  K.  T.  Supp.  900.  ling,  but  may  be  taken  into  considera- 

14  When  a  second  mortgage  contains  tion  in  determining  whether  a  receiver 

such  a  clause,  and  it  appears  that  the  should  be  appointed.     See  Fletcher  v. 

parties  in  possession  refuse  to  pay  in-  Krupp,  36  App.  Div.  686;  Eidlitz  v. 

terest  and  taxes,  and  are  receiving  Lancaster,  40  id,  446;  N.  Y.  Building 

the  rents,  and  there  is  a  doubt  as  to  Loan  Co.  v,  Begly,  75  id.  308;  Brick 

the  adequacy  of  the  security,  a  re-  t;.  Hombeck,  19  Misc.  218,  43  N.  Y. 

ceiver  will  be  appointed.     Thomas  v.  Supp.   801;    U.    S.   Life   Ins.   Co.   v, 

Davis,  90  App.  Div.  1,  85  N.  Y.  Supp.  Ettinger,    82   Miso.    878,    66   N.   Y. 

661.     It  IS  not  necessary  (though,  of  Supp.  1. 
course,  it  would  be  advisable)  to  show 
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wlio  appears  bj  Z.  T.  [naming  {hem  all,  and  the  attorneys  hy 
whom  they  respectively  appear]^  and  that  the  time  limited  for 
the  appearance  of  all  Uie  other  defendants  has  expired. 

V.  That  the  time  of  all  the  defendants  to  answer  or  demur  to 
the  complaint  herein  has  expired,  and  that  plaintifPs  attoTner 
has  boon  served  with  no  demurrer  or  answer.  [Or  (otherwise,  ac- 
cording to  tfie  condition  of  the  caused] 

VI.  That  the  schedule  hereto  annexed  contains  a  statement  of 
the  liens  on  the  premises  by  way  of  mortgages,  judgment  taxe, 
assessments  and  other  incumbranoes.     [Annex  schedide.^ 

[JuraL]  [Signature,] 

[Annex  affidavits  of  persons,  shown  to  be  qualified,  as  to  marhi 
value  of  premises,  and  as  to  actual  and  possible  income  from 
rentals.] 

FORM  H«.  700. 

Order  appointina  receiver  of  rents  and  profitsis  in  foreclosure  or  otber  action 
affecting  real  property;  with  injnnctioB  against  defendant-is* 

[Title  (court  order)  and  recitals,  according  to  the  case,  see 
Forms  679  to  G88»  and  recite  also  the  ground  of  the  injunction, 
see  Forms  538  to  544»  for  instance,  thus:}  and  it  appearing  tbt 
the  mortgaged  premises  are  an  inadequate  security  for  the  mort- 
gage debt,  and  tliat  no  one  except  the  defendant  Y.  Z*  is  personallv 
liable  for  the  mortgage  debt,  and  that  he  is  insolvent,  and  that  the 
defendants  are  about  to  collect  the  rents;  [and  if  the  injunction  is 
other  than  aii  order  to  stay  waste  or  other  damages,  or  to  proied 
the  rrreivrr,  add]  and  the  plaintiflF  having  given  security  as  re- 
quired by  law  [sre  notes  on  pp.  972,  1053  of  this  volume]. 

Ordeked,  I.  That  R.  C,  of  be  and  he  is  hereby  appointei 

with  the  usual  powers  and  directions,  receiver  [for  the  benefit  of 

15  Apnointmont  as  rweiver  of  rents  Emblements,  as  well  as  rents,  may 

and  profits  does  not  pive  title  to  the  be  intercepted  throujrh  the  aW  of  a 

prriTiiscs,  or  jfive  any  authority  be-  reeeiver.    Hamilton  r.  Austin,  36  Hjdl 

yond  the  limits  of  the  order  appoint-  138    (in   which    case    the   order  r*- 

in;r    him.      Decker    r.    (?ardner,    124  strained    defendants    from    Temoving 

N.  Y.   33S ;   Foster   r.  Townshend,  2  the    trees,    shrubbery,    and '  fixtnrei 

Abb.  N.  C.  29;  8.  P.,  U.  S,  Trust  Co.  from  the  premises), 

r.  N.  Y..  Wost  Shore,  etc.,  R.  R.  Co.,  18«  May  be  em  parte.    See  note  T, 

101  N.  Y.  478.  483.  p.  1049. 
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the  plaintiff]  ^^  of  all  the  rents  and  profits  now  due^^  and  unpaid, 
or  to  become  due  pending  this  action,  and  issuing  out  of  the 
[mortgaged]  premises  mentioned  in  the  complaint,^^  and  known 
and  described  as  follows:  Idescriptian.'] 

II.  [Direction  to  collect  may  be  as  follows:^  That  said  receiver 
be  and  he  hereby  is  authorized  and  directed  to  demand,  collect  and 
receive  from  the  person  or  persons  in  possession  of  said  premises 
or  other  persons  liable  therefor,^®  all  the  rents  now  due  and  un- 
paid or  hereafter  to  become  due. 

III.  [Direction  that  tenants  attorn  and  pay.^]  That  the  ten- 
ants in  possession  of  such  premises,  and  such  other  person  or 
persons  as  may  be  in  possession  thereof,  do  and  they  are  hereby 
directed  to  attorn  as  such  tenant  or  tenants  to  said  receiver,  and 
until  the  further  order  of  the  court,  pay  over  to  such  receiver 
all  rents  of  such  premises  now  due  and  unpaid  or  that  may  here- 
after become  due.^^ 

IV.  [Injunction  against  paying  defendants.^']  That  all  tenants 


16  InserUng  the  clause  in  brackets 
gives  the  moving  plaintiff  priority  as 
against  all  other  incumbrancers. 
Washington  Life  Ins.  Ck).  v.  Fleisch- 
auer,  10  Hun,  117;  Ranney  v.  Peyser, 
83  N.  Y.  1;  Frankenstein  v.  Ham- 
burger, 73  App.  Div.  352,  76  N.  Y. 
Supp.  818.     V 

If  the  clause  is  omitted  the  court 
may  distribute  the  moneys  received 
according  to  the  equity  of  the  case. 
Keogh  f7.  McManus,  34  Hun,  521.  If 
such  a  clause  be  inserted  the  court 
may,  nevertheless,  subsequently  mod- 
ify  it  without  prejudice  to  the  pri- 
ority secured  as  to  moneys  already 
received.  Washington  Life  Ins.  Co. 
r.  Fleischauer  (above), 

17  The  appointment  gives  a  lien 
only  upon  unpaid  rents.  Rider  v, 
Bagley,  84  N.  Y.  461,  aff'g  12  Hun, 
209  (foreclosure).  If  desired  to  stop 
rents  payable  during  the  pendency  of 
the  motion,  take  an  injunction  or  re- 
straining order,  either  embodied  in  an 
order  to  show  cause  why  the  receiver 
should  not  be  appointed,  or  to  serve 
together  with  ordinary  notice  of  a 
motion  for  a  receiver. 

18  As  to  confining  receivership  to 
one  of  several  parcels,  see  Hollenbeck 
V.  Donnell,  94  hi.  Y.  342,  346,  349. 


10  These  words,  not  in  the  usual 
clause  for  collection  of  rents,  will  in- 
clude lessees  out  of  possession  and 
guarantors. 

20  This  clause,  though  now  usual,  is 
not  essential;  but  the  receiver  may 
obtain  a  separate  order  to  this  effect 
if  necessary. 

If  a  lessee  out  of  possession  or 
other  third  person  is  to  be  proceeded 
against  it  will  be  well  to  include  him 
in  this  direction  to  pay. 

21  In  case  the  tenant  asserts  a  coun- 
terclaim against  the  mortgagor,  the 
receiver  is  entitled  either  U)  the  sur- 
render of  the  premises  or  the  payment 
to  him  of  an  occupation  rental  with- 
out regard  to  the  merits  of  the  coun- 
terclaim. Derby  v.  Brandt,  99  App. 
Div.  267,  90  N.  Y.  Supp.  980;  Fletcher 
V,  McKeon,  71  App.  Div.  278,  76  N.  Y. 
Supp.  817. 

22  This  is  not  an  injunction  such  as 
requires  security;  but  merely  an  in- 
cident to  the  appointment  of  a  re- 
ceiver necessary  to  the  protection  of 
the  fund.  See  Woerishoffcr  v.  North 
River  Constr.  Co.,  99  N.  Y.  398.  See, 
as  to  extent  of  right  to  enjoin,  Moll 
V,  McKeon,  35  Misc.  661,  71  N.  Y. 
Supp.  1127. 
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of  the  premises  and  other  persons  liable  to  such  rents  are  herehv 
enjoined  and  restrained  from  paying  any  rent  for  snch  pron- 
ises  to  the  defendant,  his  agents,  servants  or  attorneys. 

V.  [Direction  to  surrender  possession.^']  That  all  persons  now 
or  hereafter  in  possession  of  said  premises,  or  any  part  thereof, 
and  not  holding  such  possession  under  valid  and  existing  leases, 
do  forthwith  surrender  such  possession  to  said  receiver. 

VI.  [Power  to  recover  and  protect  possession^*]  That  the 
said  receiver  be,  and  he  hereby  is,  authorized  to  institute  anl 
carry  on  all  legal  proceedings  necessary  for  the  protection  of 
all  premises  described  in  the  complaint  or  referred  to  in  this 
order,  including  such  proceedings  as  may  be  necessary  to  n^ 
cover  possession  of  the  whole  or  any  part  of  said  premises,  and 
to  institute  and  prosecute  suits  for  the  collection  of  rents  now 
due  or  hereafter  to  become  due  on  the  aforesaid  premises  or  anj 
part  thereof,  and  to  institute  and  prosecute  summary  procee^l- 
insrs  for  the  removal  of  any  tenant  or  tenants  or  other  persons 
therefrom. 

VII.  [Power  to  rent,  insure,  repair,  etc.]  And  said  receiver 
is  hereby  authorized  from  time  to  time  to  rent  or  lease,  as  may 
be  necessary,  for  terms  not  exceeding  one  year,  any  of  said  prem- 
isos ;  to  keep  the  property  insured  against  loss  or  damage  by  fire. 
and  in  repair,  and  to  pay  the  taxes,  assessments,  and  water  ratw 
[in  case  of  ground-rent,  and  the  rent  reserved  by  said  mortgaged 
lease]  upon  said  premises.^ 

28  Useful  sometimos  in  partition  or  tory,  and  did  not  allow  a  senior  lienor, 

other     actions     affecting     numerous  not  a  party,  to  insist  on  such  par- 

tennnts.  ment.     Contra,  where  the  direction  in 

34  The  object  of  these  powers  Is  the  the  order  was  mandatory.     Franken- 

maintenance  of  an  income  pending  the  stein  r.  Hamburger,  73  App.  Dit.  352, 

receivership;  and  they  are  therefore  76  N.  Y.  8upp.  818.     As  to  ground- 

proper  for   a   receiver   of   rents   and  rent.  etc..  see  Washington  Market  Co. 

profits.  r.  Wartben  Bros.   (D.  C,  1883),  11 

25  The  powers  here  specified  in  this  Wash.  L.  Rep.  498,  where  an  ordfr 

paragraph  are  less  likely  to  be  needed  appointing  receivers  of  market  stands 

in  foreclosure  thnn  in  partition  and  was  held  not  to  authorize  the  receiver 

some  other  actions.  to  keep  the  leases  alive,  for  want  of 

Without  specific  direction,  the  re-  providing  for  enforcing   payment  of 

ceiver    has    no    authority    to    make  rents. 

repairs,  however  necessary.    Wyckoff  But  a  receifCr  in  foreelosure  is  ea- 

V.  Scofield,  103  N.  Y.  630.  titled  to  rents  then  or  thereafter  doe: 

In  Ranney  v.  Peyser,  83  N.  Y.   1,  and  payment  by  a  tenant  amounts  to 

whore  the  receivership  was  only  for  an  attornment,  and  the  leasor'a  snbse 

plnintiflT,  it  was  held  that  the  power  quent  acceptance  of  a  surrender  of  the 

here  given  to  pay  ground  rent,  taxes,  lease  is  invalid.      Nealis  r.  '*— •— 

etc.,  was  permissive,  and  not  manda-  10  Wkly.  JHg,  289. 
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VIII.  IPower  to  employ  agent.']  And  said  receiver  h  hereby 
authorized  to  employ  an  agent,  if  he  shall  deem  proper,  to  rent 
and  manage  said  premises,  ooUect  the  rents  and  keep  the  premises 
insured  and  in  repair,  and  to  pay  the  reasonable  value  for  his  ser- 
vices out  of  the  rent  received. 

IX.  [Injunction  against  defendant  receiving  renf]  That  dur- 
ing the  pendency  of  this  action,  the  defendant  and  his  agents  and 
attorneys  be  and  they  hereby  are  enjoined  and  restrained  from 
collecting  the  rents  of  said  premises,  and  from  interfering  in  any 
manner  with  the  property  or  its  possession.^® 

X.  [Direction  as  to  applying  rents,  etc.,  in  foreclosure.^^ 
That  the  said  receiver  retain  the  moneys  which  may  come  into 
his  hands  by  virtue  of  his  said  appointment,  until  the  sale  of  the 
premises  mentioned  in  the  complaint  \mder  the  judgment  to  be 
entered  in  this  action,  and  that  he  then,  after  deducting  his 
proper  fees  and  disbursements  therefrom,  apply  the  said  moneys  to 
the  payment  of  any  deficiency  there  may  be  of  the  said  amount 
directed  to  be  paid  to  the  plaintiflF  in  and  by  the  said  judgment, 
and  in  case  there  be  no  such  deficiency,  that  he  retain  the  said 
moneys  in  his  hands  until  the  further  order  of  the  court  in  the 
premises. 

XL  [Bond  clause  as  II  in  Form  679,  supra.] 

XII.  [Leave  for  further  directions.']  That  the  said  receiver 
and  any  party  hereto  may  at  any  time  on  proper  notice  to  all 
parties  who  may  have  appeared  in  this  action,  apply  to  this  court 
for  further  or  other  instructions,  and  for  further  power  neces- 
sary to  enable  said  receiver  properly  to  fulfill  his  duties.** 

[Serve  upon  tenants  personally.^] 

26Vn)etber  this  injunction  requires  Putnam  v,  Henderson,  etc.,   Co.,  49 

security  has  been  disputed.  App.  Div.  361,  63  N.  Y.  Supp.  250. 

27  This  clause  is  not  necessary,  as  28  This   clause   is   implied,   unless, 

it  may  equally  well  be  provided  for  in  perhaps,  in  a  case  where  the  order  Is 

the  judgment.  founded  on  a  consent,  or  its  terms 

A  riirection  in  the  order  that  the  were  contested;  so  that  without  this 

reoeiTer  pay  Ofver  the  surplus  rents  to  clause  a  motion  for  further  directions 

the  n^ortrrapree,  is  improper.     Harris  could    be    opposed   as    barred.      See 

V.  Taylor,  22  App.  U^  109,  47  N.  Y.  p.   1022,  paragraph  40    [above) j  and 

SuHT).  913.  pp.  95,  245;  and  149,  160. 

Where  the  mortgagees  assert  con-  29  A  tenant  not  a  party  to  a  fore- 
flirting  claims  as  to  the  rents,  the  closure  action  must  be  personally 
order  appointing  the  receiver  should  served.  Am.  Mort.  Co.  v.  Sire,  103 
not  adjudicate  upon  the  matter.     See  App.  Div.  396,  92  N.  Y.  Supp.  1082. 
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FORM  No.  701. 

Tho  MMt  m  f  ondtraze,  liy  the  tntatces  of  a 

of 


At   a  Special  Term   [etc.,  as  in  Farm 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.] 

Upon  reading  and  filing  the  verified  complaint  herein,  and  the 
affidavit  of  II.  B.  T.,  verified  ,  19     ,  and  the  affidavit  of  G. 

T.  S.,  verified  ,  19     ,  annexed  thereto,  and   the  order, 

returnable  ,  19     ,  and  duly  adjourned  to  this  day,  that 

the  A.  II.  and  P.  Company  show  cause  why  a  receiver  of  all  the 
premises  and  properly  described  in  the  complaint  should  not  be 
a])i>ointed,  with  the  usual  powers  of  receivers  in  such  cases,  and 
with  all  the  powers  provided  for  in  the  indentures  of  mortgage 
set  forth  in  the  complaint,  and  why  the  plaintiff  should  not  have 
such  other  or  further  proof  of  the  service  of  the  summons  in  this 
action  and  said  complaint,  affidavit  and  order,  to  show  cause,  upon 
the  said  defendant.  The  A.  H.  and  P.  Company. 

And  after  hearing  II.  B.  T.,  Esq.,  of  counsel  for  the  plain- 
tiff, and  C.  B.  A.,  Esq.,  on  behalf  of  the  defendant.  The  A.  II. 
and  P.  Coini>any,  in  opposition,  and  on  motion  of  T.  L.  &  McC, 
attorneys  for  plaintiffs: 

OuDERKD,  that  R.  L.  E.,  of  the  city  of  Xew  York,  be  and  he  is 
h(»r('by  api)oint(Ml  receiver  with  the  usual  powers  of  receivers  in 
such  cases,  and  with  all  the  powers  provided  for  in  the  inden- 
ture of  niortiranre  or  deed  of  trust  set  forth  in  the  complaint  of 
all  and  sinfrular,  the  property  described  in  said  indentures  of 
mortgage,  embracing  all  the  property,  both  real  and  personal,  and 
all  the  goods  and  chattels,  franchises,  privileges,  rights  and  lib- 
erties to  The  A.  II.  and  P.  Company,  in  anywise  appertaining 
or  b(»l()ngiTig,  or  which  it  may  hereafter  acquire  or  become  in  any 
way  entitled  to,^  together  with  all  and  sinsmlar,  the  tenement.% 
hereditaments  and  appurtenances  thereunto  belonging  or  in  anv- 
wise  appertaining,  and  the  reversions,  remainders,  rents,  issues, 
and  profits  thereof,^'  and  also  all  the  estate,  right,  title,  interest, 

30  This  clause  is  too  broad  ttnlesa  whatsoever/'    without   regard   to  its 

the  niortfjaiTP  includes  after-acquired  being  covered  by  tbe  mortffaRe.    PiJtt 

proportv.     W'hiinev   r,   N.   Y.  ft   At-  r.  N.  Y.  &  Sea  Beadi  Rv.  Co.,  63  App. 

lantic  R,  R.  Co.,  32  Hun.  164,  9  Civ.  Div.  401,  71  N.  Y.  Supp,  913. 
Pro.  Rep.  118.  81  Past  due  accounts  for  labor  held 

It  is  also  improper  to  frame  the  to  be  within  the  equitable  liet  of  the 

order   so  as  to  make   the  appointee  mortf*age.     N.  Y.  Secur.  &  T.  Co.  r, 

the  receiver  "  of  the  corporation  itself  Saratov  Gas,  etc.,  Co.,  30  App.  Div. 

and  of  all  its  assets  of  everj  kind  89,  51  N.  Y.  Snpp.  749. 
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property,  possession^  daim  and  demand  whatsoever,  as  well  in 
law  as  in  equity  of  the  said  A.  H.  and  P.  Company,  of,  in  and  to 
tlie  same,   and  any   and  every  part  thereof,   with   the  appur- 
tenances. 
\_Bond  claiLse  and  authentication  as  in  end  of  Form  No.  679.] 

i^OSM  No.  702. 

i^sotlier  fonn  — Order  for  appointment  of  receiTor  in  railroad  foredosoro 

(including  amendment  of  complaint,  and  with  full  general  poweia;i2) 

{Title  {court  order)  and  recitals  according  to  the  case.'] 

Ordered^  1.  That  the  summons  in  this  action  be  and  the  same 
is  hereby  amended  as  prayed  for. 

2.  That  leave  be  granted,  and  leave  is  hereby  granted  to  file 
the  proposed  amended  and  supplemental  complaint  in  this  actiou 
as  prayed  for. 

And  the  said  summons  being  so  amended,  and  the  said  amended 
and  supplemental  complaint  having  been  duly  filed,  it  is  further 

Obdssed,  that  H.  J.  J.,  now  President  of  the  E.  R.  Co.,  bo 
and  he  is  hereby  appointed  receiver  of  all  and  singular  the  pro|>- 
ertj  and  franchise  of  the  said  defendant,  The  E.  R.  Co.,  men- 
tioned and  described  in  the  complaint  in  this  action,  and  all  and 
aingular  the  appurtenances  in  anywise  thereto  appertaining,^ 
and  all  records,  books,  papers,  and  accounts  of  the  said  company 
in  anywise  appertaining  to  the  business  thereof,  and  necessary  to 
enable  him  properly  and  efficiently  to  perform  the  duties  imposed 
upon  him  by  this  order. 

That  he  give  a  bond  for  the  faithful  performance  of  his  duties 
as  receiver  in  the  premises  in  the  sum  of  dollars,  with 

sureties  [jointly  and  severally  bound]  to  be  approved  [as  to  form 
and  sufficiency**]  by  one  of  the  justices  of  this  court,  and  thai 
on  the  filing  of  such  bond  he  enter  forthwith  upon  the  performance 
of  his  duties  as  such  receiver. 

And  it  is  further  Ordered,  1.  As  soon  as  may  be  after  he  shall 
lave  entered  upon  the  performance  of  his  duties,  the  said  receiver 
shall  make  and  file  with  the  clerk  of  this  court  a  true,  full  and 
complete  inventory  of  all  and  singular  the  property  of  the  said 

«2  From  tlie  Erie  railway  forecloa-  son  v.  S.  Y.  k  Staten  Island  Elev.  Co., 

UTO,  mentioned  in  Herring  v.  N.  Y.,  99  App.  Div.  509,  91  N.  Y.  Supp.  153. 

Lake  Erie  ft  W.  R.  K.  Co.,  19  Abb.  83  As  to  the  power  of  the  court  to 

K.  C.  340,  7  C^t.  Hep.  318.    This  is  determine   what    is    covered    by    the 

«  oommon-law  reeeiTer.  mort^ra^e,  see  case  last  above  cited. 

For  a  form  of  order  appointing  a  MThis  clause  was  more  usual  for- 


temporary  receiver  of  an  electric  light,      merly    than    now.       Compare    bond 
heat,  and  power  company,  see  Robin-      clause  (2)  in  Form  No.  679. 
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oompany^  real  and  persoxul  and  mixed,  of  all  which  he  is  ap- 
pointed receiver. 

2.  The  said  receiver  shall  continue  the  operation  of  the  said 
road  in  the  ordinary  and  usual  course  as  the  same  is  now  operated 
in  the  common  carriage  of  freight  and  passengers,  having  due 
regard  to  the  public  interest  and  the  accommodation  of  the  pub- 
lic, and  keeping  the  premises  and  property,  both  real  and  per- 
sonal, in  good  condition  and  repair,  to  the  end  that  the  said 
road  may  be  efficiently  operated  with  safety  and  convenience  to 
the  public.^  To  the  same  end  he  shall  from  time  to  time  em- 
ploy and  discharge  all  needful  laborers,  servants  and  agents,  and 
purchase  and  pay  for  all  such  needful  material  and  supplies  as 
may  seem  to  him  to  be  necessary  and  proper  in  the  exercise  of  a 
sound  discretion,  with  leave  to  apply  to  the  court  from  time  to 
time  as  he  may  be  advised  for  directions  in  the  premises.  He 
shall  settle  and  adjust,  according  to  usage  and  the  usual 
course  of  business,  all  outstanding  traffic  balances  with  other 
railroads,  and  like  balances  from  time  to  time  as  may  arise. 
And  he  shall  have  power  to  make  all  usual,  necessary  and 
proper  arrangements  for  the  interchange  of  business  in  the  way 
of  traffic  arrangements,  and  he  shall  have  power  generally  to 
do  and  perform  all  things  usual  and  proper  according  to  the 
rules  and  usages  of  good  railroad  management,  to  increase  the 
business  of  the  said  road,  and  promote  the  convenience  of  the 
public. 

He  shall  have  power  to  prosecute  and  defend  without  tlu  fur- 
ther order  of  this  court,  all  existing  actions  by  or  against  said 
company,  and  to  pay  and  defray  the  usual  and  ordinary  expenses 
incident  thereto.  He  shall  have  power  to  commence  and  pros- 
ecute any  actions  which  in  the  usual  course  of  business  he  may 
deem  it  proper  and  necessary  to  commence  hereafter,  either  in 
the  name  of  the  said  company  or  in  his  own  name  as  such  re- 

86  Under    substantially    the    same  that  the  terms  of  the  order  were  such 

clause  in  the  order  in  Union  Trust  as  to  exclude  the  payment  of  any  of 

Co.  V,  Illinois  Midland  R.  R.  Co.,  117  the  expenses  out  of  any  fund  other 

U.  S.  434,  465,  it  was  contended  that,  than  the  receipts  from  the  operaUoe 

while  authority  was  given  to  carry  on  of  the  road.     But  the  court  held«  oa 

the  business  of  the  road,  and  to  make  the  contrary,  that  the  terms  of  such 

repairs  and  additions  essential  to  its  orders  do  not  impair  or  exdude  the 

interests  and  safety,  and  it  was  pro-  ample  authority  of  the  court  to  order 

vided,    that,   out   of   the   moneys   he  such  claims  to  be  paid  out  of  the 

should  receive  from  its  operation,  he  property  itself,  with  priority. 
should  pay  for  the  expenses  of  opera*  For  terms  of  an  order  empowering 

tion,  he  was  not  authorized  by  that  the  receiver  to  lease  and  to  mort^^age, 

order  to  contract  any  debt  which  th«  see  McLane  v.  Placenrille,  ete^  H.  R. 

receipts  of  the  road  would  not  pay;  Co.,  6  Pae.  Bep.  740. 
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oeiver,  as  he  may  be  advised.  He  shall  have  full  power  to  de- 
fend any  and  aU  suits  that  may  hereafter  be  brought  against 
the  said  company,  or  against  himself  as  such  receiver  [by  the 
permission  of  this  court],  and  to  defray  the  necessary  and  proper 
expense  of  such  prosecution  and  defenses.  He  shall  do  what- 
ever may  be  needful  to  maintain  and  preserve  the  corporate 
organization  and  franchises  of  the  said  company  till  final  judg- 
ment in  this  action,  and  to  defray  the  necessary  and  proper  ex- 
penses incident  thereto,  and  in  all  and  singular  the  premises  he . 
shall  be  subject  to  such  orders  and  directions  as  this  court  may 
from  time  to  time  make,  and  he  is  authorized  to  apply  from 
time  to  time  for  such  orders  and  directions  as  he  may  be  advised. 

3.  As  soon  as  may  reasonably  be  done,  after  he  shall  have  en- 
tered upon  the  performance  of  his  duties,  the  said  receiver  shall 
pay  and  discharge  all  debts  due  from  the  said  company  to  la- 
borers, servants,  agents  and  employees  of  all  kinds  for  services 
rendered  in  and  about  the  operation  of  the  railroads  of  the  said 
company,  and  in  and  about  the  conduct  and  management  of  its 
lawful  business.  Such  payments  shall  not  embrace  debts  due 
for  more  than  four  months  prior  to  the  entry  of  this  order  with- 
out the  further  order  of  this  court  in  the  premises.'® 

4.  He  shall  in  like  manner  ascertain  the  amount  due  by  said 
company,  and  unpaid,  for  current  materials  and  supplies  pur- 
chased for  the  use  and  operation  of  the  railroads  of  the  said 
company  within  months  prior  to  the  entry  of  this  order, 
and  he  shall  pay  the  amount  found  to  be  justly  due,  but  he  shall 
not  have  power  to  pay  any  such  debts  of  longer  standing  with- 
out the  further  order  of  this  court. 

6.  He  shall  have  power  to  redeem  any  and  all  securities  of  the 
company  now  pledged  as  security  for  loans  of  money,  and  if  need- 
ful shall  have  power  to  borrow  money  for  this  purpose,  and  he 
shall  also  have  power  to  borrow  money  if  needful  in  his  judg- 
ment, in  order  to  comply  with  the  directions  contained  in  the 
third  and  fourth  paragraphs  of  this  order,  and  so  far  as  may  be 
needful  to  pay  for  current  necessities  for  labor,  and  for  no  other 
purpose  without  the  order  of  this  court. 

6.  The  said  receiver  shall  keep  a  true,  full  and  particular  ac- 
count of  all  his  acts  and  doings  as  such,  of  all  the- property,  rents, 
revenues  and  incomes,  and  of  all  his  payments  and  disbursements 
in  the  performance  of  the  duties  imposed  by  this  order.  And  he 
shall  once  in  every  three  months  and  oftener,  if  required,  render 

86  Tliis  and  the  next  clause  are  rap-      Atrlll,  20  Abb.  N.  C.  26,  and  note; 
ported  by  Union  Trust  Co.  v.  Souther,      also  58  N.  Y.  446,  19  How.  Pr.  84. 
107  U.  S.  601.      Compare  Raht  v. 
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to  this  oourty  and  file  with  the  clerk  thereof,  a  true,  full  and  par- 
ticular account  of  all  his  receipts  and  disbursements  in  the  prem- 
ises. He  shall  keep  all  balances  of  moneys  in  his  hands  on  deposit 
in  some  bank  of  approved  credit  subject  to  his  order,  and  he  shall 
not  pay  out,  but  ssiely  keep  subject  to  the  further  order  of  this 
court,  all  such  moneys,  except  in  so  far  as  payment  and  disburse- 
ments are  authorized  by  the  terms  of  this  order.  The  premises 
considered,  it  is  further  ordered,  that  the  said  defendant^  The  R 
R.  Co.,  be  and  the  said  company  is  hereby  commanded  and  strictly 
enjoined  not  to  pay  or  cause  or  permit  to  be  paid  any  interest 
upon  any  of  the  mortgage  bonds  of  the  said  company  until  the  fur- 
ther order  of  this  court  in  the  premises. 

And  the  said  company  and  each  and  all  the  officers  and  agents 
thereof  are  also  strictly  commanded  and  enjoined  to  deliver  up 
and  render  to  the  said  receiver,  when  he  shall  have  become  quali- 
fied according  to  the  terms  of  this  order  to  enter  upon  his  duties 
as  receiver,  all  and  singular  the  premises  whereof  he  is  hereby 
appointed  receiver;  and  it  is  further  ordered,  that  each  of  the 
said  defendants,  trustees  respectively  of  the  mortgages  referred 
to  in  the  complaint  in  this  action,  be  and  they  hereby  are  sever- 
ally and  respectively  restrained  and  enjoined  from  commencing 
or  prosecuting  or  causing  or  permitting  to  be  commenced  or  prose- 
cuted any  action  a^itist  the  said  company,  or  in  anywise  affect- 
ing the  property  thereof,  and  from  in  anywise  interfering  with 
the  said  company  or  the  property  thereof  as  such  trustees  widi- 
out  the  further  order  of  this  court. 

VT.  Pabtnkbsrif.st 

FORM  No.  703. 
Affidavit  upon  application  for  receiver  of  partserthip  assets^ 
[The  complaint  will  usually  allege  upon  knowledge  the  fads 

37  Tlie  receiver  mnv  be  appointed  in  Pro.  f  1947,  to  authoriiEe  one  of  tlie 
the  interlocutory  jmlgment.  Bern-  partners  to  carry  on  the  business* 
hoim^r  r.  Schmid,  36  Misc.  456,  73  does  not  abridge  the  power  of  tte 
X.  Y.  Supp.  707:  Smith  r.  Fitchett,  court  to  appoint  a  reeeif«r.  Bera- 
2  X.  Y.  Supp.  2G1,  15  Civ.  Pro.  Rep.  heimer  r.  Schmid,  36  Misc.  456,  4^ 
207.  73  N.  Y.  Supp.  767.    Where  plaintiiT* 

38  It  is  necessary  for  plaintiff  to  interest  is  doubtful  and  the  defendani 
kIiow,  in  addition  to  his  cause  of  ac-  is  in  active  charge,  th»  latter  sliovld 
tion,  facts  justifying?  the  court  in  tak-  be  auUiorized  to  continue  business, 
in^  the  business  and  assets  out  of  the  and  it  is  error  to  appoint  a  receiver. 
hnnds  of  its  apparent  proprietors.  See  Kirkirood  r.  Smith.  64  App.  Div.  615, 
NfrFlrer  r.  Lewis.  76  N.  Y.  373;  Day  72  N.  Y.  8«pp.  291.  See.  ako.  Phil- 
r.  Dow.  40  App.  Div.  148,  61  N.  Y.  lipp  o.  Von  Bavoi,  26  Misc.  552,  57 
Supp.  703.     The  authority  conferred  N.  Y.  Supp.  701. 

upon  the  court  by  N.  Y.  Code  Civ. 
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essential  to  the  action,  such  as  plaintiff's  interest,^^  expiration  of 
copartnership  agreement,  or  acts  on  the  part  of  defendant  requir- 
ing judicial  dissolution;  but  such  of  these  facts  as  are  stated  in 
the  complaint  upon  information  and  belief  should  be  established 
by  affidavit.]"^ 

That  the  defendant  is  wholly  without  means,  and  insolvent  and 
irresponsible  [state  facts,  showing,  so  far  as  may  be  knovm]. 

\_8how  condition  of  copartnership  assets,  such  as  possession  by 
the  insolvent  partner,  or  otherwise,  so  as  to  show  necessity  of  pro- 
tection against  waste  by  defendant,  or  by  creditors.Y^ 

FORM  No.  704. 
Order  appointing  receiver  of  partnership  aiaets,  short  foxin;^  by  conaent 

At  a  Special  Term  [etc.,  as  in  Form  No. 
94,  p.  255  of  this  volume^. 
[Title  of  action.'l 

On  reading  the  complaint  and  answer  herein,  and  the  notice 
of  motion,  dated  ,  19     ,   [and  the  consent  of  , 

dated  and  acknowledged  ,19     ],  and  the  affidavit  of  A. 

B.  verified  ,  19     ,  and  after  hearing  A.  T.,  Esq.,  attor- 

ney for  the  plaintiff,  and  the  defendants  appearing  by  [names'], 
their  attorneys  and  consenting  thereto,  it  is  on  motion  of  A.  T., 
attorney  for  the  plaintiff: 

Ordebed,  that  R.  C,  of  ,  be  and  he  is  hereby  appointed, 

with  the  usual  powers  and  duties,  receiver  of  all  the  copartnership 
property,  assets  and  effects  of  every  description  of  the  firm  of 
A.  B.  &  Co.  [or,  of  the  late  firm  of  F.  &  E.,  of  ,  and 

of  the  defendant  A.  D.  P.,  as  survivor  of  said  firm],  and  that  said 
receiver,  after  he  shall  have  duly  qualified,  shall  proceed  forth- 
with to  take  possession  of  said  copartnership  property,^  and  the 

so  General  creditors  cannot  main-  anoe  of  its  business,  the  court  will 
tain  an  action  against  a  general  part-  appoint  one  of  the  solrent  partners 
nership  for  a  receiver  and  ratable  dis-  tinder  section  1947,  rather  than  a  re- 
tribution; but  such  an  action  will  lie  ceiver.  Phillipp  v.  Von  Rnven,  20 
against  a  special  partnership.  Gray  Misc.  652,  57  N.  Y.  Supp.  701. 
r.  Levy,  75  Hun,  96,  26  N.  Y.  Supp.  42  A  receiver  in  a  partnership  cause 
861.  Is  a  common-law  receiver. 

40  But  the  allegations  upon  infer-  43  An  order  for  receiver  in  a  part- 
mation  and  belief  in  a  verified  com*  nership  case  should  be  of  all  the  part- 
plaint  of  facts  peculiarly  within  the  nershio  estate.  If  it  is  of  property  iu 
knowledge  of  the  defendant,  are  fully  a  particular  place  only,  and  does  not 
established  when  not  met  by  the  de*  describe  thai  or  distinguish  it  from 
fendant's  denial  in  either  answer  or  the  individual  property  of  the  part- 
afBdavit.  Holland  Co.  v,  Consol.  Gas  ner  who  is  assumeiid  to  be  in  posses- 
Co.,  85  Hun,  454,  32  N.  Y.  Supp.  830.  sion  and  to  have  property  there,  it  is 

41  If  the  preservation  of  the  part-  erroneous.  Morey  r.  Grant  (Mich., 
nership  assets  demands  the  continu-  1882),  13  N.  W.  Rep.  202,  Coolet,  J. 


1062  Abbott's  fbacticx  akd  fobms. 

parties  hereto  are  and  each  of  them  is  hereby  directed  to  deliver 
to  said  receiyer  all  the  partnership  property,  books,  accounts, 
papers,  and  effects  under  their  or  his  possession  or  control ;  ^  and 
said  receiver  is  hereby  authorized  and  directed  to  sell  the  same, 
[subject  to  the  order  oi  the  conrt^]  at  public  or  private  sale  as  he 
shall  deem  most  for  the  interest  of  the  parties ;  to  recover  and  col- 
lect and  reduce  to  money  the  property,  claims,  demands,  bills,  ac- 
counts and  all  rights  in  action  of  said  partneiship  [or  said  A.  D. 
F.,  as  survivor  thereof],  and  to  retain  such  proceeds  subject  to 
the  further  order  of  this  court. 

[Where  conveyance  is  necessary,  direct  ii  for  instance,  thus] 
And  it  further  appearing  that  the  title  to  the  said  vessels,  or  some 
of  them,  or  portions  of  them,  stands  in  the  name  of  the  indlTidual 
partners  of  the  said  firm,  it  is  ordered  that  the  plaintiff  and  the 
defendants  and  each  of  them  forthwith  convey  to  the  said  receiver 
by  good  and  sufficient  bills  of  sale  and  conveyances  all  vessels  or 
interests  in  vessels  or  any  other  property  of  the  copartnership 
standing  in  their  joint  or  individual  names. 

\For  other  Forms,  see  706,  707.] 

[Directions  as  to  carrying  on  business,  if  desired,  may  he 
thus^^]  It  is  further  Ordered,  that  the  said  receiver  may  com- 
plete the  unfinished  contracts  of  said  copartnership  if  he  in  his 
discretion  shall  deem  it  advisable  so  to  do. 

[Or,  that  the  said  receiver  shall  not  enter  upon  any  new  busi- 
ness, but  shall  put  the  unfinished  stock  of  said  partnership  now 
on  hand  into  marketable  condition  as  speedily  as  possible.] 

[Or,  that  the  said  receiver  be  and  he  hereby  is  authorized  to 
carry  on  the  said  shipping  business  as  heretofore  carried  on  to  such 
an  extent  only  that  he  may  charter  the  vessels  of  said  copartner- 
ship to  other  persons  or  parties  for  hire  until  such  times  as  the 
said  vessels  can  be  sold  to  advantage,  and  with  full  power  and 
authority  to  the  said  receiver  to  sell  the  same  upon  such  terms 
as  he  may  deem  proper  and  as  are  approved  by  liiis  court] 

A^  to  prop<»rty  without  the  State,  of  the  property  to  the  receiver,  other* 

fM»p  O'Callaphan  v.   Fraser,  37  Hun,  wise  a  party  refuainir  to  deliver  cwi- 

483.  not  be  punished  as  for  a  contempt 

A  recpiver  appointed  in  a  suit  for  McKelsey  V.  Lewis.  3  Abb.  N.  C.  61. 

diHsolntion  wiH  not  be  superseded  by  48  This  clause  will  require  an  order 

a  receiver  subsequently  appointed  in  of  leave,  or  of  confirmation  after  stle. 

supplementary    proceedings    upon    a  It  is  not  usual  except  in  case  of  real 

jiidsrment    a^inst    the    partnership,  estate  or  of  important   property  or 

Price  r.  Price.  21  App.  Div.  597,  47  business  sold  in  mass. 

N.  Y.  Supp.  772.  *«  See   Heatherton    v,   Hastings,  5 

44  An  order  appointinfif  a  receiver  Hun,  459.  and  cases  cited;   and  the 

of  partnership  should  direct  delivery  following  Forma. 
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[Band  clause,  if  security  be  required,  as  in  end  of  Form 
679.] 

[Where  order  is  made  in  anticipation  of  dissolution,  may  di- 
rect, that  said  receiver  ehall  not  enter  upon  his  duties  until  the 
day  of  next.*^] 

Enter:  [signature  of  judge,  by  initials  of  name  and  title.] 

FORM  Ho.  706. 
A  fuUer  f omiy  with  ipedal  powers  and  saving  clauso  as  to  consent 

[^Title  (court  order)  and  recitals  according  to  the  case.'] 

Obdebed,  1.  That  the  defendant  F.  G.  S.  be  and  he  is  hereby 
appointed  receiver  of  all  the  copartnership  property,  assets  and 
effects  of  the  late  firm  of  M.  &  C,  or  held  by  them. 

2.  [Insert  bond  clause  as  in  end  of  Form  679.] 

3.  That  the  defendants,  J.  M.  and  11.  C,  do  assign,  transfer  and 
deliver  over  to  such  receiver  all  their  rights,  title  and  interest 
in  and  to  such  copartnership  property,  assets  and  effects.*® 

4.  That  said  receiver  be  empowered,  at  his  discretion,  to  make 
any  sale  or  sales  of  said  copartnership  property,  assets,  and  effects, 
or  any  part  thereof,  keeping,  however,  separate  accounts  of  the 
sales  of  such  portion  as  may  have  been  originally  the  property  of 
D.  E.  &  Co.,  and  such  as  may  have  been  originally  the  property  of 
M.  &  H.  and  M.  &  C,  as  far  as  it  is  practicable  to  distinguish 
the  same;  and  wherever  impracticable,  and  whenever  said  prop- 
erty shall  be  encumbered  in  any  way,  he^shall  keep  a  separate 
account  and  report  the  facts. 

5.  That  until  such  sale  or  sales,  and  for  the  purpose  of  mak- 
ing such  sale  or  sales  more  advantageously,  said  receiver  may  con- 
tinue the  business  of  the  late  firm,  or  such  part  thereof  as  he 
may  deem  advisable  and  that  said  receiver  may  reimburse  him- 
self out  of  the  proceeds  of  such  property  for  such  advances  and 
engasrements  as  he  may  from  time  to  time  make  in  the  carrying 
on  of  said  business. 

This  order  to  be  without  prejudice  to  the  right  of  said  de- 
fendants M.,  C.  and  S.,  to  apply  at  any  time  for  a  dissolution 
of  such  portion  of  the  injunction  herein  as  is  not  affected  by 
the  present  order;  and  inasmuch  as  the  defendants,  M.  C.  &  S., 
have  not,  by  reason  of  the  appointement  of  the  said  S.  to  be  re- 
ceiver as  aforesaid,  filed  affidavits  in  opposition  to  the  matter  set 
forth  in  the  said  complaints,  it  is  ordered  that  the  consenting 
to  this  order  should  not  be  taken  or  construed  as  the  admission 

47  Cuddeford   v.    Smith,    Ch.   Dlr.,  4S  See  Fincke  v.  Fonke,  26  Hun,  616. 

1883,  76  Law  Times,  61. 
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by  them,  or  either  of  them,  of  the  said  matters,  nor  in  any  wise 
prejudice  or  affect  any  defense  of  this  action  which  they  may 
have,  to  be  interposed,  by  demurrer  or  answer,  as  they  may  be  ad- 
vised; this  order  not  to  affect  the  ultimate  ri^ts  of  any  of  the 
parties  or  any  other  person  to  any  of  the  property  of  which  said 
S.  is  appointed  receiver. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.^ 

FORM  Ho.  706. 

Order  appoiatiag  a  partacr  receiver,  with  a  reference  to  appoiat  oome  eOer 

person  if  he  fail  to  qvalify.  I 

[Title  {court  order)  and  recitals  according  to  the  caseJ]  , 

Ordered,  1.  That  the  defendants  be  and  they  are  hereby  ap- 
pointed receivers  of  the  copartnership  business  mentioned  in  the 
complaint,  and  of  The  New  York  Express  newspaper,  and  the 
business  thereof,  and  of  all  the  assets  thereof,  and  of  the  said 
copartnership,  on  executing**  Within  ten  days  from  the  entry  of 
this  order,  and  of  the  service  of  a  copy  thereof  on  def^idants' 
attorneys,  a  bond  in  the  sum  of  $50,000,  with  sufficient  anreties, 
to  be  a]>proved  by  a  justice  of  this  court,  for  the  due  and  faith- 
ful performance  of  their  trust ;  and  that  up<m  such  execution  and 
approval  they  be  and  they   are  hereby  vested  with   the  usual 
powers  of  receivers,  and  with  power  to  collect,  sue  for  and  recover, 
the  debts  and  demands  that  may  be  due  to,  and  the  property  that 
may  bolonja:  to  said  copartnership ;  and  that,  as  such  receivers,  the 
said   defendants  are   Authorized   to  edit  and  publish   the   same 
newspaper  and  carry  on  the  same  copartnership  bosinesa  as  here- 
tofore,^ until  the  further  order  of  this  court 

2.  That  in  case  the  defendants  shall  fail  to  complete  their  ap- 
•  pointmont  by  the  filins:  and  approval  of  the  said  bond  within  the 
time  aforesaid,  that  it  be  referred  to  R.  C,  a  counaelor-at-law, 
residing  in  the  city  of  New  York,  to  examine  and  ascertain  and 
report  a  suitable  person  or  persons  to  be  appointed  receiver  or 
revolvers  of  said  business,  newspaper,  assets,  and  conartnership. 
to  be  vested  with  all  the  powers  aforesaid ;  and  that  said  person 
or  persons  to  be  so  appointed  receiver  or  receivers  give  a  bond  in 
the  sum  of  $50,000,  with  sureties;  and  that  said  referee  report 
as  to  tlie  fitness  and  sufficiency  of  said  sureties.  And  it  is  or^ 
derrd,  that  on  the  confirmation  of  such  report,  said  defendants, 
under  the  direction  of  the  said  referee,  and,  if  required,  under 
oath,  deliver  to  said  person  or  persons  so  appointed  receiver  or  re- 

49F!oe  para^aph  39,  p.  1021,  and  BO  See  Martea  •.  Vaa  Schakk,  4 

clause  in  Form  No.  679.  Paige,  479. 
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ceivera  all  and  every  the  copartnership  property,  assets,  premises, 
outstanding  debts  and  effects,  together  with  all  books  and  papers 
relating  thereto.*^ 

3.  That  either  plaintiff  or  defendants,  and  such  person  or  per- 
sons, if  any,  so  appointed  receiver  or  receivers,  be  at  liberty  to 
apply  to  the  court  for  a  sale  of  the  said  newspaper,  its  good  will, 
and  the  property  and  assets  of  said  copartnership,  or  to  apply 
from  time  to  time  to  this  court  for  further  directions. 

4.  That  the  plaintiff  have  $10  costs  of  this  motion,  to  abide  the 
eveat. 

FORM  Ho.  707. 
Another  form  —  Referring  it  to  a  referee  to  appoint  and  superintend  assign- 
ment. 

\^Title  (court  order)  and  recitah  as  in  other  Forms,  continuing 
thus:'] 

Obdebed,  that  it  be  referred  to  R.  F.,    of  ,  coimselor- 

at-law  to  appoint  a  receiver  of  the  partnership  stock,  premises, 
outstanding  debts  and  effects  of  the  partnership  [or,  late  part- 
nership] of  the  said  plaintiff  and  defendant,  carried  on  in  the 
city  of  ,  under  the  style  of  ,  and  in  the  pleadings 

in  this  action  mentioned;  and  that  the  said  referee  take  from 
such  receiver  security  for  the  faithful  performance  of  his  trust, 
to  wit,  a  bond  in  the  sum  of  dollars,  with  two  or  more 

sufficient  sureties  approved  by  said  referee,  and  file  the  same  with 
the  clerk  of  this  court  [or,  of  the  county  of  ] . 

And  it  is  fubtheb  obdebed,  that  upon  the  filing  of  such  se- 
curity, and  of  the  said  referee's  report,  such  receiver  shall  be 
vested  with  the  usual  rights  and  powers  of  receivers  under  this 
court: 

And  it  is  fubtheb  obdkbed,  that  the  said  referee  be  at  liberty 
to  examine  the  said  plaintiff  and  defendant  A.  B.  and  Y.  Z.  as 
to  the  copartnership  stock,  premises  outstanding  debts,  and  effects 
in  their  hands,  and  in  their  possession  or  power,  or  under  their 
control ;  and  that  tljey  do,  under  the  direction  of  the  said  referee, 
and  on  oath,  if  required,  [assign,  convey,  transfer  and]  deliver 
over  to  such  receiver  all  and  every  the  said  copartnership  stock, 
premises,  outstanding  debts  and  effects,  together  with  all  books 
and  papers  relating  thereto.  And  in  case  there  should  be  occa- 
sion to  put  any  of  the  debts  in  suit  for  the  recovery  thereof,  the 

SI  Another  clause  in  lieu  of  above  appointment   of   any    other   receiver 

may  be  "  that  in  the  event  of  defend-  may  be  brought  on  upon  a  notice  of 

ant's  failure  to  file  said  bond  with  twenty-four  hours." 
approved  sureties,  a  motion  for  the 
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same  is  to  be  done  after  an  order  of  the  oourt  to  prosecute  has  been 
obtained  [and,  if  the  receiver  do  not  sue  in  his  own  name,  then 
on  notice  to  the  person  whose  name  is  to  be  used,  and  such  re- 
ceiver is  to  make  use  of  the  names  of  the  plaintiff  and  defendant 
or  either  of  them,  for  that  purpose,  who  is  or  are  to  be  indenmified 
therein  out  of  the  said  estate  and  effects.  ]°* 

And  it  is  fubtheb  obdebed,  that  the  person  so  to  be  appointed 
receiver  do,  without  delay,  sell  and  turn  into  money  such  parts 
of  the  copartnership  estate  and  effects  as  shall  not  consist  of 
money.  And  that  he  pay  the  debts  due  and  to  become  due 
from  the  said  partnership  [and  existing  on  or  before  the 

day  of  ]. 

FORM  Ho.  708. 

Ths  same— made  peadiag  a  reference  for  aa  aocoimtiiic. 

[Title  (court  order)  and  recitdU  as  in  other  cases,  continuing:] 

Obdebed,  that  it  be  referred  to  R.  F.,  of  ,  counselor- 

at-law  [to  whom  it  has  already  been  referred  to  take  an  account 
heroin],  to  appoint  [or,  to  nominate  and  report  to  the  court  a 
suitable  and  proper  person  to  be  appointed]  a  receiver  [etc. — 
desirjnate  the  property  and  the  security  to  he  given  by  the  receiver 
as  in  other  cases."] 

It  is  FrBTiiEB  OBDEBED,  that  said  receiver,  after  he  shall  be 
duly  qualified,  proceed  forthwith  to  take  possession  of  such  per- 
sonal [and  real]  property  referred  to  in  said  affidavit  [or,  re- 
port], as  remains  imsold,  and  to  sell  the  same  at  public  or  pri- 
vate sale,  as  he  shall  deem  most  for  the  interest  of  the  parties; 
and  to  collect  and  reduce  to  money  such  debts,  accounts  and 
choses  in  action  referred  to  as  aforesaid  as  remain  uncollected; 
and  that  he  may  compromise  or  sell  by  public  auction  on  due 
'  notice  such  as  are  doubtful  or  uncollectible.  And  that  said  re- 
ceiver do,  from  time  to  time,  and  as  he  shall  be  required  thereto 
bv  said  referee,  account  before  said  referee  for  such  property, 
flobts,  demands,  and  choses  in  action,  and  the  proceeds  thereof; 
and  that  he  hold  in  his  hands  and  retain  such  proceeds,  sub- 
ject to  the  further  order  and  direction  of  the  court  in  the  prem- 
isos.*^ 

62  The  directions  to  the  receiver  in  enough  with  the  accounting  to  ttseer- 

this  form  are  from  Edw.  on  Rec,  342,  tain  the  condition  of  the  partnership 

^^^^              ^  ^  debts  and  liabilitiea,  the  necessarr  di- 

For  a  petition  and  order  for  the  ap-  rcctions  to  the  receiver   to   pay  the 

pciintment  of  two  receivers  in  a  part-  debts,  either  in  full  or  pro  mfa.  as 

nrrship  cause  after  injunction  and  an-  the  state  of  the  assets  will  admit,  and 

Bwer,  the  house  having  two  branches  even,  if  the  case  will  allow  of  it,  for 

at   a   distance   from   each   other,   see  a  full  distribution  of  the  assets,  may 

Gould  r.  Banks.  K(hv.  on  Ric.  317.  be  inserted  in  thia  order. 

M  If  tlie  referee   has   proceeded  far 
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FORM  Ko.  709. 

Order  appoiatiag  rectiyer  of  partBcnliip,M  with  full  directiona,  and  with  order 

of  reference  to  take  and  atate  the  partnerahip  account 

At  a  Snecial  Term  [etc.] 
ITUle  of  the  action.'} 

Upon  reading  and  filing  the  verified  complaint  in  this  cause, 
and  upon  hearing  Mr.  F.  N.  B.  for  the  plaintiff,  upon  his 
application  for  this  order,  and  Mr.  A.  G.,  appearing  for  the 
defendante  J.  T.  D.  and  F.  W.,  and  Mr.  H.  J.  C.  for  the  de- 
fendant J.  D.  T.y  and  making  no  opposition,  it  is 

Obdesed,  that  J.  T.  D.,  Esq.,  of  the  city  of  ,  one  of 

the  defendants  in  this  action,  be  and  he  is  hereby  appointed  to 
be,  pending  this  action  and  until  the  further  order  of  the  court, 
the  receiver  in  this  cause  of  all  the  partnership  property,  assets, 
and  effects  of  the  late  firm  of  G.  &  W.,  mentioned  in  the  said 
complaint,  and  of  all  property  in  their  possession  which  they 
claim  to  be  joint  property,  or  in  which  they  claim  to  have  an  inter- 
est, including  property  in  their  possession  as  bailees,  pledgees, 
and  trustees,  and  including  all  the  property  now  in  the  possession 
of  the  said  J.  T.  D.,  under  and  by  virtue  of  the  assignment  to 
him  mentioned  in  the  complaint,  or  which  by  virtue  of  such  as- 
signment he  claims,  as  assignee,  to  be  entitled  to  the  possession 
and  control  of  [and  the  parties  to  this  action  and  each  of  them 
are  hereby  directed  to  deliver  and  transfer  all  such  property  to 
him]  ;  that  before  entering  upon  the  discharge  of  his  duties  as 
such  receiver,  the  said  J.  T.  D.  file  with  the  clerk  of  this  court  a 
bond  in  the  penalty  of  dollars,  conditioned  for  the  faith- 

ful performance  of  his  duties  as  such  receiver  and  for  his  obedi- 
ence to  the  orders  and  judgment  of  the  court,  such  bond  to  be  ap- 
proved by  one  of  the  justices  of  this  court. 

It  is  fttbtheb  obdebed,  that  upon  the  filing  of  the  said  bond 
the  said  J.  T.  D.  do  proceed  to  make  and  file  with  the  clerk  of 
this  court  an  inventory  of  the  property  in  his  possession  as  such 
receiver,  and  (the  plaintiff  having  given  the  security  required  by 
law)  it  is  further  ordered  that  otherwise  than  as  specified  by  this 
order,  the  defendants  and  those  claiming  under  them  or  by  their 
authority  or  agency  be,  and  they  are  hereby  restrained  and  en- 
joined until  the  further  order  of  the  court,  from  in  any  man- 

B4  A  receiver  will  not  be  appointed,  ness  is  not  such  as  to  require  the  ap- 

where  the  action   is  brought  by  an  pointnient.      Kirkwood  t?.  Smith,  64 

alleged  partner  whose  interest  is  in  App.  Div.  616,  72  N.  Y.  Supp.  291. 
doubt,  and  the  condition  of  the  buai- 
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ncr  interfering  with  the  property,  assets  and  effects  of  the  said 
partnership. 

It  IB  FURTHEB  ORDERED,  that  it  be,  and  it  is  hereby  referred 
to  H.  C,  Esq.,  counselor-at-law  of  the  city  of  ,  to  take 

an  account  of  all  the  assets,  property  and  effects  of  the  said 
))artnership  existing  at  the  time  of  the  commencement  of  this  ae- 
tit)n,  in  whosesoever  hands  the  same  then  were,**  and  of  tbe  prop- 
erty as  to  which  a  receivership  is  hereby  created,  and  of  all  other 
property  which  has  come  or  shall  hereafter  come  into  the  hand^ 
of  the  said  receiver  under  this  order,  and  to  ascertain  and  report 
to  tlie  court  tlie  names  and  residences  of  the  creditors  of  the  said 
firm,  and  of  the  parties  claiming  an  interest  in  or  right  to  the  pos- 
session of  any  property  in  the  hands  of  said  firm,  or  the  said  re- 
ceiver, or  the  said  D.  as  assi<niee,  or  to  which  either  is  entitled. 
and  the  amounts  and  particulars  of  the  respective  claims  of  sufh 
claimants  against  said  partnership  or  its  property;  and  that  the 
parties  to  this  action  and  the  said  receiver  do  attend  from  time 
to  time  before  the  said  referee  as  required  by  the  order  or  sum- 
mons of  the  said  referee,  with  all  the  books,  papers,  and  doc- 
uments in  their  possession  relating  to  the  affairs,  business  or  prop- 
erty of  the  said  partnership,  and  submit  to  examination  xmder 
oath  touching  the  same  at  the  request  of  either  party  or  at 
the  request  of  the  said  receiver,  or  of  any  creditor  or  claimant. 

It  18  ffrther  ordered,  that  the  said  referee  give  notice  by 
publication,  according  to  the  course,  rules,  and  practice  of  this 
court  in  such  cases,  to  all  the  creditors  of  the  said  partnership 
and  to  all  parties  having  specific  claims  upon  the  property  of 
the  said  firm,  or  upon  any  property  which  has  or  shall  come 
into  the  keepini?  or  control  of  the  said  J.  T.  D.  as  assignee  or 
receiver,  to  exhibit  their  claims  to  him  in  such  manner  and  form 
as  he,  the  said  referee,  may  direct  and  approve  at  or  before  suoli 
time,  and  at  such  place,  as  said  referee  may  desismate  for  Aat 
purpose;  and  that  all  creditors  and  claimants  failing  to  exhibit 
their  claims  to  him  in  such  manner  and  form  within  the  time 
limited  by  him  for  that  purpose,  shall  be  excluded  from  the  bene- 
fit of  the  said  reference  imder  this  order. 

Tt  is  fxtither  ordered,  that  the  said  referee  pass  the  accounts 
of  tlie  said  receiver  and  fix  the  amount  and  items  of  property 
with  which  he,  the  said  receiver,  is  or  shall  become  chargeable, 
and  that  on  the  procodinirs  before  the  said  referee  any  creditor 
or  claimant  who  shall  have  filed  a  claim  be  allowed  to  except  to 

86  Compare  Herring  r.  N.  Y.,  Lake       Erie  &  W.  R.  R.  Co.,   \9  Abb.  N.  C 

340,  and  cases  there  cited. 
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the  claim  of  any  other  claimant  or  creditor,  and  the  same  liberty 
of  exception  is  given  to  either  of  the  parties  to  this  cause  and  to 
the  said  receiver,  and  that  thereupon  the  said  referee  proceed  to 
hear  and  determine,  without  any  special  order,  the  matter  of 
such  exception,  and  embrace  his  conclusions  therein  in  his  report 
to  this  court;  and  he  is  hereby  authorized  at  the  request  of  either 
party  to  any  claim,  to  make  a  separate  report  to  the  court  upon 
such  claim,  and  to  continue  to  make  such  separate  repoa-ts  from 
time  to  time  whenever  so  requested  and  as  the  exigencies  of  the 
case  may  require. 

And  it  is  fubtheb  obdebed,  that  either  party  or  the  said  re- 
ceiver may  from  time  to  time  apply  to  the  court  for  further  direc^ 
tions  at  the  foot  of  this  order,  or  on  any  report  of  the  referee,  and 
that  the  costs,  fees,  and  expenses  of  said  reference,  including  the 
fees  of  the  receiver's  counsel,  may  be  charged  upon  and  paid 
out  of  the  fund  in  the  hands  of  the  said  receiver,  unless  otherwise 
directed  by  the  referee,  who  may  award  such  or  any  costs,  fees  and 
expenses  in  his  discretion,  subject  to  review  by  the  court,  to  or 
against  any  claimant. 

Nothing  in  this  order  contained  will  be  construed  as  preclud- 
ing any  creditor  of  said  G.  &  W.,  or  any  claimant  of  any  spe- 
cific property  in  the  possession  of  the  receiver  from  applying  di- 
rectly to  the  court  upon  motion  or  petition  for  such  relief  as  he 
may  desire,  upon  due  notice  to  parties  having  or  representing  « 
other  or  conflicting  interests. 

And  this  order  is  without  prejudice  to  any  claim  to  any  of  the 
property  therein  mentioned  which  may  be  hereafter  made  by  the 
the  said  J.  T.  D.  as  assignee,  claiming  under  the  aforesaid  assign- 
ment to  him  by  answer  in  this  cause,  and  the  said  referee  is  not 
to  consider  himself  authorized  by  virtue  of  this  order  to  deter- 
mine the  question  raised  by  the  complaint  of  the  validity,  oper- 
ation or  effect  of  the  said  assignment  to  said  J.  T.  D.,  or  any 
question  of  the  rights  of  the  parties  mentioned  in  said  assign- 
ment as  preferred  creditors  to  be  so  preferred. 

[Clause  allowing  receiver  to  release  hypothecated  securilies!^'\ 
This  order  is  without  prejudice  to  the  right  and  power  of  the 
receiver  to  surrender  any  of  the  securities  now  in  his  possession 
which  had  been  hypothecated  or  pledged  with  the  said  firm  of 
G.  &  W.  prior  to  their  failure,  and  which  had  not  been  rehypothe- 
eated  by  the  said  firm  of  G.  &  W.,  but  which  remained  in  the 
possession  of  G.  &  W.  at  the  time  of  their  general  assignment, 

B6ThiB  and  the  next  olauae  was  pointing  receiver  in  the  Grant  ft 
added,  upon  consent,  to  the  order  ap-      Ward  case. 
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upon  receiving  from  the  rightful  claimants  of  such  securities  the 
full  amount  due  to  the  said  firm  of  O.  &  W.  for  the  mon^s  loaned 
upon  the  said  securities. 

[Clause  atUkorizing  receiver  to  consent  to  pledgee's  transferring 
securitie8,'\  It  la  fubthsb  OBDEREDy  that  the  said  receiver  be 
and  he  hereby  is  authorized  to  consent  that  any  creditor  of  the  said 
firm  of  O.  &  W.  holding  the  note  of  the  said  firm,  secured  by  a 
pledge  of  collateral  securities,  may  transfer  such  note  of  the  said 
firm  with  the  securities  collateral  thereto,  to  any  person  who  shall 
pay  to  such  creditor  as  upon  a  purchase  of  such  note,  the  amount 
due  upon  such  note  of  the  firm,  provided  that  such  person  shall 
be  approved  by  the  said  receiver  and  hy  the  person  or  corporation 
from  whom  the  said  firm  received  such  collateral  securities. 

[Clause  authorizing  clerk  hire,  etcJ]  It  is  fuetheb  obdebed, 
that  the  said  receiver  be  and  he  hereby  is  authorized  to  pay  out 
of  any  fimds  which  may  come  into  his  possession,  such  reasonable 
sums  as  he  may  deem  proper  for  clerk  hire  and  compensation  of 
assistants  in  the  management  of  his  affairs  as  receiver.^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  Ko.  710. 
Ordsr  aathoxisiag  partner  to  contiiraa  biiiixiMa.BS 

[Title  (court  order)  and  recitals  according  to  the  case.'^ 

Obdebed,  that  the  partnership  business  of  the  parties  to  this 
action,  composing  the  firm  of  A.  &  Z.,  may,  during  the  pendencv 
of  this  action,  be  continued  by  the  above-named  plaintiff,  who  is 
hereby  appointed  manager  thereof,  upon  his  executing  and  filinir 
with  the  clerk  of  this  court  an  undertaking  to  ,  in  the 

sum  of  dollars,  with  sufficient  sureties,  freeholders  o: 

householders  of  the  State  of  New  York,  to  the  effect  that  said 
plaintiff  will  obey  all  orders  of  this  court  in  this  action,  and  per- 
form all  things  which  the  judgment  herein  may  require  him  to 
perform. 

And  it  is  fubtheb  obdebed,  that  upon  filing  said  undertaking, 
said  plaintiff  proceed  to  take  possession  of  all  the  copartnership 
property,  assets  and  effects  of  said  firm  of  A.  &  Z.,  or  held  by 
them,  and  it  is  ordered  that  the  defendant  Y.  Z.  do  surrender  and 
deliver  over  to  said  plaintiff  all  such  property,  assets  and  effects 
now  in  his  possession  or  under  his  control  [and  all  the  books, 
vouchers  and  papers  relating  thereto]. 

BT  As    to    continuance    of    fonner         WN.  Y.  Code  Civ.  Pn*.,  {  1047. 

clerks,  see  Bird  r.  Austin,  40  N.  Y. 
Super.  Ct.  109. 
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[//  necessary  to  lay  foundation  for  proceedings  of  contempt, 
add  direction  to  parties  to  deliver.  See  p.  1088,  Form  692,  para- 
graph  IV. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.'] 

FORM  Ho.  711. 
Ordtr  appointiag  manaciiig  teceivcr  of  a  Joint  biiiiBeu.w 

[Title  (court  order)  and  recitals  according  to  the  case.] 

OsDESED,  that  the  said  A.  S.  be  and  he  is  hereby  appointed 
manager  of  the  closing  up  of  the  said  business  of  the  N.  Y.  U.  A., 
and  receiver  of  the  property,  assets,  moneys  and  matters  pertain- 
ing to  the  closing  up  the  said  business,  upon  executing  and 
filing  a  proper  bond  in  the  penal  sura  of  dollars,  with 

leave  to  either  party  to  move  to  increase  if  any  reason  exist  there- 
for at  any  time,  conditioned  for  the  due  faithful  performance  of 
the  trusts  reposed  in  him  by  this  order,  to  be  approved  by  a  justice 
of  this  court,  and  that  upon  such  execution,  filing  and  approval, 
the  said  A.  S.  be  and  he  is*^  hereby  vested  with  the  usual  powers 
of  managers  and  receivers  in  such  cases,  and  with  power  to  collect, 
get  in,  sue  for  and  recover  the  moneys  and  property  that  may 
pertain  or  belong  to  the  closing  up  of  the  said  business,  including 
all  funds  in  the  hands  of  the  defendant,  J.  E.  K.,  as  acting  treas- 
urer of  the  said  N.  Y.  U.  A.,  and  all  funds  now  in  the  hands  of, 
or  from  time  to  time  becoming  due  from  the  plaintiff,  or  the  said 
G.  F.  I.  C,  under  the  said  agreement,  and  which  may  be  necessary 
for  the  payment  of  the  expenses  of  such  closing  up,  and  of  the 
losses  and  other  debts  and  liabilities  of  the  said  N.  Y.  U.  A.,  or 
otherwise,  necessary  to  be  paid  from  time  to  time  in  the  closing 

up  of  the  said  business,  and  that  as  such  manager  and  receiver, 

* 

80  Sustained  by  Hanover  P,  Ins.  Co.  to  sustain  this  part  of  the  order,  it 
r.  Germania  F.  Ins.  Co.,  33  Hun,  539,  was  so  obviously  and  entirely  proper. 
542.  The  court  say:  ''As  the  parties  But  other  cases  similar  in  their  con- 
themselves  had  agreed  that  the  de-  trolling  features  have  previously 
fendant  Stocldard  should  manage  and  arisen  in  which  the  court  has  inter- 
close  the  affairs  of  this  agency,  it  was  posed  in  the  same  manner,  and  they 
entirely  regular,  so  long  as  he  had  fully  justify  what  was  directed  by 
been  interfered  with  on  the  part  of  this  portion  of  the  order."  [Citing 
one  of  them,  that  he  should  be  ap-  Waters  v.  Taylor,  15  Ves.  10;  Lawson 
pointed  managing  receiver  by  the  v.  Morgan,  1  Price,  303;  Lindley  on 
court,  and  placed  under  its  special  Partnership  (3d  ed.),  618; /<!.  (2d  ed.), 
control  and  protection.     This  was  no  1069.1 

more  than  carrying  into  effect  the  Compare  Willis  v,  Corlies,  2  Edw. 

agreement  the  parties  themselves  had  281. 

voluntarily  made;   and  it  was  alike  For  another  form  see  Truman  v. 

beneficial  to  both  of  them  that  this  Redgrave,  Ch.  Div.  45,  L.  T.  R.  (N.  S.) 

appointment  should  take  place.      It  605. 

would  not  seem  to  require  authority  oo  See  p.  1021,  paragraph  39. 
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said  A.  S.  is  authorized  to  carry  on  the  closing  up  of  the  said 
busiuess  by  collection  of  premiums,  cancellation  of  policies,  sdjost- 
iiient,  payiuent  and  settlement  of  losses  and  othemise,  conform- 
ubly   with  the  said  agreement  dated  ,   19    ,  until  the 

further  order  of  this  court.  {Add  direction  to  parties  to  deliver 
to  him  if  necessary.] 

And  it  is  fubtheb  obdsbed,  that  the  said  receiver,  as  soon  as 
may  ln\  shall  make  and  file  with  the  clerk  of  this  court  a  proper 
inventory  of  all  the  property  and  assets  now  belonging  or  pertain- 
ing to  the  said  N.  Y.  U.  A. 

FORM  Ko.  712. 
Order  appointiiif  manager  of  a  miae. 

[Title  {court  order)  and  recitals  according  to  the  case.^ 

Obdebed,  that  H.  G.  B.,  Esq.,  be  and  he  is  hereby  appointed 
manager  of  all  mining  operations  to  be  carried  on  in  and  bj  the 
use  of  the  adit  or  tunnel  mentioned  in  the  pleadings  in  this  caude, 
and  of  the  use  of  the  said  adit  or  tunnel,  and  of  the  railroad 
therein,  and  of  the  use  of  the  railroad  connecting  the  mine  vhh 
the  public  railroad,  or  used  in  connection  therewith,  and  of  the 
use  of  the  ore  dock,  and  the  other  implements,  tools,  and  property 
used  in  opening  and  working  said  mine  by  said  [^names],  and 
said  manager  shall  have  power  to  control  and  manage  the  conduct 
jf  all  persons  who  shall  conduct  or  may  be  employed  in  said 
mining  operations  in  conformity  with  the  principles  declared  hy 
tli(»  order  made  in  this  cause  between  [names]  y  bearing  date  the 
,  19  ,  and  with  the  directions  of  this  order. 
And  each  of  the  parties  having  given  notice  in  writing,  as  speoi- 
fiod  in  the  above-mentioned  order,  that  is  to  say,  the  said  defend- 
ants, T.  &  D.,  having  served  upon  G.  &  G.,  attorneys  for  J.  S., 
and  also  for  the  ^f.  Iron  Company,  notice  in  writing  that  thej 
intend  at  once  to  work  and  operate  said  mine  to  the  full  extent  of 
its  capacity,  and  the  said  S.  and  the  said  M.  Iron  Company  havin^ 
porved  upon  said  T.  and  D.  notices  in  writing  that  he  and  they 
are  able,  and  elect  to  furnish  the  said  defendants  with  the  line 
ores  to  which  they  are  entitled  by  the  terms  of  the  contract  men- 
tioned in  said  pleadinprs,  made  by  said  F.  Company  with  said  T., 
and  dated  ,  19      ;  direction  is  hereby  given  to  said  man- 

agor  that  said  plaintiffs  shall  forthwith  be  permitted  to  have  the 
exolnsive  use  and  possession  of  said  adit  or  tunnel,  and  the  other 
t(olfl,  implements,  and  property  used  in  openinjgf  and  working  said 
mine,  for  the  purpose  of  mininsr  and  mnldng  delivery  to  said 
defendants  of  such  part  of  the  minerals  and  ores  as  they  are  nov 


PBO VISIONAL   BEMEDIE8. IV.    BBCBIVEB.  1078 

entitled  to  tmder  said  contract,  bearing  date  ,  19     ,  but 

8uch  use  and  possession  shall  only  continue  for  such  period  of 
time  as  in  the  judgment  of  the  manager  shall  be  reasonably 
necessary  for  the  purpose  of  mining  and  making  delivery  of  said 
minerals  and  ores,  and  after  such  period  has  expired,  the  use  and 
possession  of  the  parties  of  said  adit  or  tunnel,  and  the  other 
implements,  tools  and  property  used  in  opening  and  working  of 
said  mines,  shall  be  regulated  and  controlled  by  the  said  manager 
in  conformity  to  the  respective  rights  of  the  parties  therein  and 
thereto  as  defined  and  settled  by  the  order  of  this  court,  made 
,19  ,  in  the  cause  wherein  J.  S.  was  plaintiff,  and 
T,  and  D.  were  defendants. 

And  IT  IS  FUBTHEB  oBoxsED,  that  either  party  have  liberty,  or 
reasonable  notice  to  the  attorneys  of  the  opposite  party,  to  apply 
for  further  directions  to  said  manager,  and  to  apply  for  relief 
pending  the  suit,  until  the  determination  of  the  cause  on  final 
hearing.  And  it  is  further  ordered,  that  the  compensation  of  such 
manager  shall  be  paid  by  the  parties  equally  while  they  jointly 
occupy  the  adit  or  tunnel,  and  in  case  of  exclusive  occupation  by 
either,  then  such  party  shall  pay  the  whole. 

VII.    CORPORATION   CASES. 

A.    MjBGONDUcr  or  Ofticbbb. 

FORM  No.  713. 

Notice  of  motion  for  receiyer  of  assets  of  corporation  and  injunction  againat 

officers  for  their  miscondnct^ 

[As  in  Form  47,  p.  166  of  this  volume,  substituting  as 
the  relief  sought  to  he  obtained  as  follows:]  1.  Enjoining  and 
restraining  the  defendants  [names],  and  each  of  them  and  their 
agents  and  servants  and  attorneys,  from  receiving  any  of  the 
money  or  funds  of  the  company,  or  in  any  manner  in- 

terfering with  the  affairs  of  the  said  company. 

2.  That  said  [names'],  be  suspended  from  exercising  their  of- 
fices as  trustees,  and  the  office  of  the  president  and  secretary  re- 
spectively. 

3.  That  the  said  defendants  [names],  be  ordered  and  directed 
to  deliver  up  all  the  books  and  papers  of  said  company 

61  As  to  the  restrictions  on  such  re-  sign,  and  thus  make  a  case  for  tha 

lief  under  the  present  N.  Y.  statute,  appointment  of  a  receiver  in  an  ao- 

see  pp.  1009,  1010,  and  notes  to  next  tion  by  a  stockholder  on  the  ground 

^o"n.  that  no  officer  remain^  to  hold  or  pre* 

For  the  doctrine  that  the  directors  serve  the  property,  see  Smith  v.  Dan- 

o£  an  insolvent  corporation  may  re-  rig,  64  How.  Pr.  320. 
68 
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to  the  plaintiff  herein,  or  to  a  receiver  to  be  appointed.     ISee  also 
next  Form.] 

4.  That  a  receiver  of  the  money,  funds,  property  and  assets  of 
said  corporation  be  appointed. 

FORM  Ho.  714. 
Order  to  show  canto  wliy  a  rooeiver  thonld  not  bo  appointed  at  tnit  of  tl* 
People  or  a  etockholder,  officer  or  creditor,  for  mieconduct  of  dizecten, 

etc.« 

[Title  (court  order)  and  recitals,  as  in  Form  60,  p.  179  of  this 
volume;  substituting  for  the  clause  as  to  the  relief  sought:]  to 
show  cause  why  the  said  individual  defendants  should  not  be  com- 
pelled to  account  for  their  official  conduct,  in  the  management  and 
disposition  of  the  funds  and  property  of  the  defendant.  The 
Brooklyn  Elevated  Railway  Company,  committed  to  their  charge 
as  officers  thereof: 

And  why  the  defendants  above-named,  and  each  of  them,  should 
not  be  enjoined  and  restrained  from  collecting  or  receiving  any 
debt  or  demand,  and  from  paying  out  or  in  any  way  transferring 
or  delivering  to  any  person,  or  in  any  manner  interfering  with 
any  money,  property,  or  effects  of  the  defendant,  The  Brooklyn 
Elevated  Railway  Company,  during  the  pendency  of  this  action: 

And  why  a  receiver  or  receivers  of  the  property  of  the  defend- 
ant, Tlie  Brooklyn  Elevated  Railway  Company,  should  not  be 
forthwith  appointed  by  this  court,  with  the  usual  powers  of  re- 
ceivers in  like  cases. 

FORM  Ho.  715. 

Order  granting  injunction  and  appointing  receiver  of  property  because  of  mii^ 
conduct  of  officer!  (with  euspenaion). 

•  [Title  (court  order)^  and  recitals,  as  in  Form  101,  p.  259,  260, 
of  this  volume,  adding:]  and  it  appearing  by  the  affidavit  of  IL  X., 
verified  the  day  of  >  19     >  that  the  summons  has 

been  personally  served  upon  the  defendant  corporation,  and  that 
du^  notice  of  this  motion  was  served  upon  the  defendants  ,** 

[and  if  the  object  is  to  dissolve  the  corporation  or  to  distribute 

62  See  note  on  corporate  litigation  the  judicial  district  in  which  the  prio- 
in  9  Abb.  N.  C.  162.  cipal   business  office  of   the  corpora- 

63  Under  N.  Y,  L.  1883.  chap.  378,      tion  is  located. 

I  1,  as  amended  by  L.  1896,  chap.  282,  64  Name  the  corporation,  and  the 

when  the  action  seeks  distribution  of      officer,  etc.,  enjoined.    N.  T.  Code  CIt. 
assets,  the  motion  must  be  made  in      Pro.,  H  1809,  1810. 
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assets,  add]  and  upon  the  attorney-general  with  a  copy  of  this 
order  as  proposed  :^ 

[And  if  an  injunction  is  sought,  add  —  and  it  appearing  — 
reciting  ground  of  injunction,  see  Form  546,  and  adding]  —  and 
the  plaintiff  having  given  the  undertaking  required  by  law,  in  the 
sum  of  dollars  :^] 

Obdeeed,  1.  That  E.  C,  of  ,  be  and  hereby  is  appointed 

receiver  during  the  pendency  of  this  action  of  [specify  particu- 
lar property  to  be  reached;  or  if  dissolution,  or  distribution  of 
all  assets  is  sought:  of  the  defendant  the  company,    its 

stock,  bonds,  property  franchises,  contracts,  claims,  demands, 
things  in  action  and  effects,  of  every  kind  and  nature],  with  the 
usual  powers  and  duties  of  temporary  receivers  in  such  cases,  ac- 
cording to  law  and  the  practice  of  this  court 

2.  That  before  entering  on  the  duties  of  this  trust,  said  re- 
ceiver execute  to  the  People  of  this  State,  and  file  with  the  clerk 
of  this  court,  a  bond  in  the  penalty  of  dollars,  with  at 

least  two  sufficient  sureties,  to  be  approved  by  a  justice  of  this 
court,  conditioned  for  the  faithful  discharge  of  his  duties  as  re- 
ceiver [if  dissolution  or  distribution  of  assets  is  sought,  add,  and 
for  the  due  accounting  for  all  moneys  and  propertv  recei\ed  by 
him.^] 

[For  special  directions,  see  other  Forms,'] 

[Suspension  of  directors,  when  allowable,  etc,  as  follows:] 
That  the  defendants  [naming  them],  be  and  each  of  them  is^ 
hereby  suspended  from  his  office,  and  enjoined  and  restrained 
from  doing  or  performing  any  act  or  thing**  as  directors  [or, 
trustees],  officers,  agents  or  servants  of  The  Company, 

until  the  further  order  of  this  court  in  the  premises.* 

Enter:  [signature  of  judge  by  initials  of  name  and  title,] 


«B  N.  Y.  L.  1883.  p.  569,  chap.  378, 
i  8.  Not  applicable  to  a  motion  for 
ancillary  receiver  of  a  foreign  corpo- 
ration. Woerifihoffer  t.  North  River 
Constr.  Co..  6  Civ.  Pro.  Hep.  113. 

06  See,  alflo,  Form  No.  549,  p.  930, 
of  this  volume. 


«TN.  Y.  Cbde  Civ.  Pro.,  {  1788. 

68  For  other  more  special  clauses, 
see  p.  932,  etc. 

00  This  will  end  with  Judgment, 
aupra,  pp.  233,  419. 
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B.    Sbquwijusxob  at  8inT  or  Judomzht-Ckdudb. 

FORM  Ho.  716. 

ikfidavit  to  oMain  appoutment  of  receirer  in  a  Judsmoit-cnditoi's  aetin  t» 

ieqnostnto  corporate  propeityjo 

[Title  of  court  and  fiction.'] 
IVenue.] 

F.  S.,  being  duly  swonii  sajs: 

I.  That  he  is  the  plaintiff's  attorney  herein. 

II.  [State  grounds,  as  thus:']  That  judgments  have  been  en- 
tered against  the  defendant  company  in  various  actions  brought 
against  it  in  this  and  other  courts;  that  in  some  of  said  actions 
execution  has  been  issued ;  that  other  suits  are  pending  on  aimpk 
contract  debts,  and  on  claims  for  damages  to  a  large  amount,  and 
also  an  action  for  the  foreclosure  of  a  mortgage  made  by  the  de- 
fendant to  the  Company/ in  trust. 

III.  That  the  defendant  is  insolvent  and  unable  to  pay  its 
debts,  and  that  if  a  receiver  is  not  appointed  at  a  very  early  date 
there  is  danger  that  some  of  the  creditors  of  the  defendant  may 
obtain  an  undue  preference. 

IV.  That  for  these  reasons  an  order  to  show  cause  is  de- 
sired, and  that  no  previous  application  has  been  made  for  sudi 
an  order. 

[Jurat.]  ISignahure.] 

FORM  No.  717. 

Complaint  in  mch  action. 
[Title  of  court,  and,  if  in  Supreme  Court,  name  of  cotmty.] 


[Names  of  all  the  plaintiffs] 
against 
[Names  of    all  the  defendants]. 


The  plaintiff  complains  and  alleges: 

I.  That  the  defendant,  the  Company,  is,  and  for  more 

TO  ^  temporary  receiver  wiU  not  be  showing   necessity  of   immediate  in- 
appointed  upon  the  mere  showing  of  tervention  to  preserve  the  property, 
the  recovery  of  judgment  and  execu-  Sec   Kieley  v.   Barron,   etc.,  Co.,  81 
tion  returned  unsatisfied.    The  appli-  App.  Div.  317,  84  N.  Y.  Supp.  30ft. 
cation  should  be  b^fsed  on  an  affidavit 
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than  before  the  recovery  of  the  judgment  hereinafter 

mentioned  was,  a  corporation  duly  organized  and  existing  under 
the  laws  of  this  State,  and  its  general  business  is  transacted  and 
its  principal  office  is  and  was,  at  the  time  of  the  commencement 
of  this  action,  located  at  ,  in  the  county  of 

IL  That    on  the  day  of  >  19     ,  this  plaintiff 

duly  recovered  a  judgment  against  the  said  defendant  in  the 
court  of  ,  for  the  sum  of  dollars  and 

cents,  which  judgment  was  duly  filed  and  docketed  in  the  office  of 
the  clerk  of  the  said  county  of  ,  on  the  day  of 

,  19     . 

III.  That  execution  against  the  said  defendant  was  duly  issued 
to  the  sheriff  of  the  said  county  of  ,  on  the  day  of 

,19     ,  and  that  said  execution  has  been  returned  wholly 
unsatisfied.  • 

IV.  That  the  said  judgment  and  the  claim  therefor  remain 
wholly  unpaid. 

V.  That  the  said  defendant  is,  as  the  plaintiff  is  informed  and 
believes,  insolvent,  and  owes  a  large  amount  of  indebtedness  and 
claims,  which  it  is  unable  to  pay.^^ 

Wh£B£FObe,  plaintiff  demands  judgment: 

1.  That  the  property  of  the  said  defendant  corporation  be  se- 
questrated ; 

2.  That  the  proceeds  thereof  be  justly  and  fairly  distributed 
among  the  fair  and  honest  creditors  of  the  defendant,  including 
the  plaintiff,  in  the  order  and  in  the  proportions  prescribed  by 
law  in  the  case  of  a  voluntary  dissolution  of  a  corporation; 

3.  That  a  receiver  of  the  property  and  effects  of  the  said 
defendant  corporation  may  be  appointed,  pursuant  to  law,  with 
the  usual  powers  and  authority  conferred  upon  receivers  in  such 
cases. 

4.  And  that  the  plaintiff  have  such  other  and  further  relief 
in  the  premises  as  may  be  just. 

[Signature  and  address  of] 

Plaintiff's  attorney. 
[Verification  as  in  Chapter  X  on  Pleading.] 
[Summons  prefixed  to  complaint,  see  pp.  631,  632.] 

71  If  likely  to  be  contested  this  alle-  davits  to  the  details.  See  note  70  to 
gation   should  be  supported  by  aiB-      previous  Form. 
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FORM  Ho.  718. 
Ordtr  to  ilu>w  catue  tliexaoa.72 

lAs  in  Farm  60,  p.  179  of  this  volume,  substiitUing  for  {he  itaiie 
clatue  as  the  relief  s(mght:]  why  a  temporary  receiver  of 
the  property  of  the  defendant,  the  company,  should  not 

be  appointed.^' 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1809,  serve  on  proper  officer 
of  corporation;  and  —  under  N.  Y.  L.  1883,  chap.  378,  §  8  — 
serve  on  the  attorney-general,  with  the  motion  papers,  and,  as  well, 
a  draft  order  appointing  the  receiver,  with  notice  that  it  is  0^ 
order  to  be  proposed  in  court.^ 

FORM  No.  719. 
Tlko  Mme  — A  funor  fonn. 

[Substitutel  why  a  receiver  should  not  be  appointed  of  the 
real  and  personal  property,  stock,  franchises,  things  in  action, 
and  effects  of  the  defendant  corporation  during  the  pendency  of 
this  action,  and  an  order  be  made  restraining  and  enjoining  the 
defendant,  its  directors  [or,  trustees],  officers,  agents  and  serv- 
ants, and  all  other  persons,  from  in  any  manner  interfering 
with  such  receiver  in  the  discharge  of  his  duties  and  from  col- 
hctinj?  or  receiving  any  of  the  debts  or  demands  of  said  cor- 
jmration,  and  from  paying  out  and  disposing  of  or  in  any  way 
transferring  or  delivering  to  any  person  except  to  such  receiver 
any  of  the  money,  real  or  personal  property,  things  in  action,  or 
other  effects  of  said  corporation  during  the  pendency  of  this 
action, 

FORM  No.  720. 

AdmiMion  by  attorney-general  of  aervice  of  motion  papera  and  propoaed 

order.74 

[Entitle  unless  indorsed.'\ 

I  admit  due  and  timely  service  of  copies  of  the  within  [or, 
annexed]  motion  papers,  to  wit,  summons,  complaint  and  afB- 
davit,  and  notice  of  motion  [or,  order  to  show  cause]  upon  appli- 
cation for  the  appointment  of  receiver  and  copy  proposed  ord» 
therefor. 

[Date.]  [Signature  of], 

Attomey-generaL 

72ThiB  must  ask  for  a  court  order,  out  notice,  is  not  allowable,  and  if 

As  to  county,  see  note  to  Form  No.  granted  is  void. 

715.  74  Such  service  is  required  by  N.  Y. 

78  Under    N.    Y.    Code    Civ.    Pro.,  L.  1883,  chap.  378,  §  8,  in  any  action 

f  1809,  an  order  enjoining  meanwhile  for  dissolution  of  corporation  or  dis- 

tbe  business  of  tbe  corporation  with-  tribution  of  its  property. 
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FOKM  No.  721. 
Ordor  appointiag  receiyei  in  Judgment-creditor'a  action  to  aequottrato^  etc-^ 

Short  form. 

[Title  (court  order)j  and  recitals  as  in  Form  101,  p.  259,  in- 
cluding recital  of  service  of  summons  upon  or  appearance  by  cor- 
poration; also  service  of  notice  of  application  for  receiver  on  cor- 
poration, and  also  on  attorney-general  as  above,  or  of  his  ap- 
pearance, and,  if  injunction  be  granted,  recite  ground  and  add] 
and  plaintiff  having  given  Becurity,  as  required  by  law,  in  the 
sum  of  dollars: 

Obdebed,  1.  That  R.  C,  of  ,  be  and  he  hereby  is  ap- 

pointed temporary  receiver  of  all  the  property'^  of  the  defend- 
ant, with  the  usual  powers  and  duties  of  receivers  in  such  cases.^® 

2.  That  before  entering  upon  the  duties  of  his  trust,  the  said 
receiver  execute  to  the  People  of  the  State  of  New  York,  and 
file  with  the  clerk  of  this  court,  his  bond  with  two  sufficient 
sureties  to  be  approved  by  a  justice  of  this  court,  in  the  penal 
sum  of  dollars,  conditioned  for  the  faithful  performance 
of  his  duties  as  such  receiver,  and  for  the  due  accounting  for  all 
moneys  and  property  received  by  him.''^ 

3.  That  said  receiver  deposit  all  funds  of  the  corporation  not 
needed  for  immediate  disbursement  in  the  Trust  Com- 
pany,'® of                 [subject  to  the  order  of  this  court.]. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.'} 

C.    Dissolution  at  Suit  of  Atiobnkt-Gknkbal. 

FORM  No.  722. 
Complaint  in  action  by  people  to  dissolve  insolvent  corpor«tion.7V 
[Title  of  court  and  action,] 

The  plaintiffs  herein,  by  J.  C,  attorney-general,  complain  of 
the  defendant,  and  upon  information  and  belief  allege: 

75  As  to  excepting  mortgaged  prop-  for  the  purpose  of  dissolution  or  for 

erty,  see  Whitney   r.   N.   Y.   &  All.  sequestration  and  distribution,  of  all 

R.  R.  Co.,  32  Hun,  164  (overruled  on  its  property;   but  not  required  in  a 

another  point  in  101  N.  Y.  478).  mere  foreclosure.    See  U.  S.  Trust  Co. 

TGThe    receiver's    statutory   power  v.  N.  Y.,  West  Shore,  etc.,  Ry,  Co., 

under  section  1788  includes,  under  the  101  N.  Y.  478. 
power  to  preserve  property,  the  right         79  Under  Code  Civ.  Pro.,  §  1785. 
to  fulfil  incomplete  contracts  for  work.  May    be   easily   adapted    to   other 

Nnson  Mfg.  Co.  v.  Garden,  52  App.  grounds  of  dissolution.     On  applica- 

Div.  363,  65  N.  Y.  Supp,  147.  tion   to   the   attorney-general's   office 

77  See  Form  No.  730.  instructions  as  to  the  cases  and  extent 

78  Required  by  L.  1883,  chap.  378,  in  which  counsel  for  creditors  or 
f  3,  in  every  order  appointing  a  re-  stockholders  may  act,  can  be  had,  and 
ceiver  of  a  corporation,  t.  e.,  a  receiver  the  form  of  bond  for  costs,  etc. 
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I.  That  at  the  several  times  hereinafter  mentioned,  the  de- 
fondant  was  and  still  is  a  domestic  corporation  oi^anized  on  or 
alwut  the  day  of  >  19  >  under  the  laws  of  the  State 
of  New  York,  for  the  purpose  of  engaging  in  the  businee  of 
Islate  objects]  having  its  principal  place  of  busineas  in  , 
in  the  county  of               .** 

II.  That  the  said  defendant  is  now  and  has  been  for  up- 
wards of  one  year  last  past  wholly  insolvent  and  unable  to  pay 
its  debts,  and  has  neglected  and  refused  for  at  least  one  year  to 
pay  or  discharge  its  notes  or  other  evidences  of  debt  [that  a 
largo  amount  of  the  existing  indebtedness  of  said  company  cc»n- 
traetod  during  several  years  past  exists  in  the  form  of  notes  and 
obligations  of  said  company,  which  are  held  by  various  personf, 
some  of  which  are  not  due  and  some  of  which  are  already  due, 
and  in  some  instances  have  been  protested]. 

III.  That  some  of  the  creditors  of  said  defendant  are  non- 
residents of  the  State  of  New  York,  and  actions  are  threat- 
ened against  said  defendant  upon  the  outstanding  obligations 
against  it. 

IV.  That  the  assets  of  the  said  defendant  are  about  the  sum 
of  dollars,  and  the  liabilities  of  said  defendant  are  about 

dollars,  together  with  contingent  liability  on  customers* 
notes,  indorsed  by  said  defendant  to  the  extent  of  about 
dollars. 

WuEEEFOBE,  plaintiflFs  demand  judgment  that  the  said  defend- 
ant M.  V.  &  Co.  be  dissolved,  and  its  corporate  rights,  privily, 
and  franchises  forfeited,  and  that  the  said  corporation,  its  trus- 
tees, directors,  managers  and  other  officers  may  be  restrained  from 
exercising  any  of  its  corporate  rights,  privileges,  or  franchises, 
or  collecting  or  receiving  any  debt  or  demand,  or  from  paying 
out  or  in  any  way  transferring  or  delivering  to  any  person  any 
money,  property  or  effects  of  the  corporation,  and  that  a  receiver 
of  the  property  and  effects  of  said  corporation  may  be  appointed 
and  for  such  other  further  and  different  relief  in  the  premises  as 
may  seem  to  the  court  proper  to  grant,  with  costs  of  this  action. 

[Signature.] 

WThe  fact  of  incorporation,  as  weU  ing  papers.  AttriU  r.  Focbwaf 
an  insolvency  or  other  pronnd  of  dis-  B«ich  Improvement  Co.,  25  Hun,  fiW- 
solution,  must  be  alleged  in  the  mov- 
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FORM  Ho.  723. 
Injunction  on  the  forogoing  conip1aint.st 

On  reading  and  filing  the  summons  and  complaint  in  this  action 
brought  to  procure  a  dissolution  of  the  defendant  corporation,  and 
the  appearance  of  the  defendant  therein,  and  on  motion  of  J.  C, 
Attorney-General  [Mr.  F.  G.  A.,  attorney  for  defendant,  con- 
senting thereto  in  open  court], 

Ordered,  that  all  persons  whomsoever,  and  especially  creditors 
of  defendant  herein,  are  enjoined  and  restrained  from  bringing 
any  actions  for  the  recovery  of  a  sum  of  money,  or  taking  any 
proceedings  or  steps  in  any  such  action  already  commenced, 
against  the  defendant  herein,  M.  V.  &  Company. 

Enter :  l$ignature  of  judge  by  initials  of  name  and  fiiZe.] 

FORM  No.  724. 

Anothftr  form  —  Order  granting  injunction  against  corporation,  and  appointing 
receiver  of  aU  its  propert7.82 

At   a    Special    Term,  [etc,  as  in  Form 
No.  94,  p.  255  of  this  volume'], 
[^TiUe  of  action.Ji 

It  appearing  satisfactorily  to  the  court  by  the  complaint  herein 
and  the  affidavit  of  M.  N.,  verified  on  the  day  of  , 

19     ,  that  the  defendant  is  a  corporation  created  by  [or, 

under]  the  laws  of  this  State  for  the  purpose  of  [state  objects 
briefly]^  and  that  it  has  [state  briefly  ground  of  complaint,  as, 
remained  insolvent  for  at  least  one  year.®* 

[If  action  is  by  judgment-creditor,  and  is  brought  under  §  1784, 
insert  instead  of  last  clause,  and  it  appearing  also  that  the  plain- 
tiff is  a  judgment-creditor  of  said  corporation,  and  an  execution, 
issued  upon  his  judgment  to  the  sheriff  of  the  county  of  , 

being  the  county  where  said  corporation  then  transacted  [and  still 
transacts]  its  general  business  —  or,  where  its  principal  office  was 
[and  still  is]  located  —  has  been  returned  wholly  —  or,  partly  — 
unsatisfied.] 

81  Under  Code  Civ.  Pro.,  f  1806.  ss  So  as  to  show  that  section  1804 
Convenient  where  there  is  delay  as      does  not  apply. 

to   selection  of   receiver.     See,   also,  84  If  the  order  contains  an  injunc- 

Form  No.  724.  tion  it  must  briefly  recite  the  prronnds 

82  As  to  when  this  order  will  be  for  the  injunction.  N.  Y.  Code  Civ. 
irranted,  see  People  v.  Atlantic  Mut.  Pro.,  9S  610,  1787.  As  to  the  Form 
Life  Ins.  Co.,  74  K.  T.  177;  Haif^ht  generally,  see  Forms  Nos.  618-630  in 
V.  N.  Y.  Elev.  Ry.  Co.,  49  How.  Pr.  this  volume,  pp.  965-969. 

20.     As  to  where  to  apply,  see  note 
63  to  Form  No.  715,  p.  1074. 
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[//  brought  hy  creditor  or  stockholder  under  §  1785,  add,  after 
clause  slating  ground  of  complaint,  and  it  appearing  that  the 
plaintiff  is  a  creditor  —  or  if  not  a  creditor,  insert  —  is  a  stock- 
holder —  of  said  defendant  corporation,  and  has  submitted  to  the 
attorney-general,  a  written  statement  of  facts,  verified  by  oath, 
showing  grounds  for  an  action,  under  the  provisions  of  §  1785  of 
the  Code  of  Civil  Procedure,  and  that  the  attomey-gaieral  has 
omitted  for  sixty  days  after  such  submission  to  commence  an 
action  specified  in  said  section,  and  that  said  plaintiff  has  applied 
to  this  court  for  leave  to  commence  such  an  action,  and  has 
obtained  such  leave:] 

And  it  appearing  that  this  action,  has  been  duly  commenced  by 
the  personal  service  within  the  State  of  a  copy  of  Uie  summons  and 
complaint  herein  upon  said  defendants ;  now,  on  reading  and  tiling 
the  summons  and  complaint  herein,  and  said  affidavit  of  M.  X.,  and 
proof  of  due  service  of  notice  of  this  motion,^  and  copies  of  all 
of  said  papers  on  [all  of]  the  defendant [s],  and  also  upon  the 
attomey-genoral  with  a  copy  of  this  order  as  proposed  f^  and  an 
imdertaking  having  been  duly  given  by  the  plaintiff  and  approved 
by  the  court ;  and  after  hearing  A.  T.,  of  counsel  for  the  plaintiff, 
in  support  of  this  motion,  and  T.  Z.,  of  counsel  for  the  defendant 
,  in  opposition  tliereto ;  on  motion  of  A.  T.,  attorney  for 
plaintiff, 

Ordered,  1.  That  the  defendant,  the  Company,  and 

its  trustees,  directors,  manasrers,  officers,  agents  and  sen-ants  be 
and  thoy  are  hereby  enjoined  and  restrained  from  collecting  or 
receiving  any  debt  or  demand,  and  from  paying  out,  or  in  any 
way  transferring  or  delivering  to  any  person  any  money,  propertt 
or  offf^cts  of  the  defendant  ,  durins^  the  pendency  of  this 

action ;  except  by  express  permission  of  this  court. 

[If  the  action  is  brought  to  procure  the  dissolution  of  the  cor- 
poration, continue  thus:  2.  That  the  said  defendant  company 
and  its  trustees,  directors,  managers,  officers,  its  agents  and 
servants  be  and  they  are  hereby  enjoined  and  restrained  from 
exercising  any  of  the  corporate  risrhts,  privileges  or  franchises  of 
said  corporation  during  the  pendency  of  this  action,  except  by 
express  permis^^ion  of  this  court.] 

3.  That  R.  C  Esq.,  of  ,  be  and  he  hereby  is  appointed 

receiver  of  the  defendant  the  Company,  its  stock.®'^  bonds, 

real  and  personal  property,  franchises,  contracts,  things  in  action 

w  T]ii«  order  can  only  be  granted  se  N.  Y.  L.  1883.  chap.  378,  f  8. 

upon    notice,    otherwise    it    is    Toid.  87  See  Whitney  r.  N.  T.  &  Atlantic 

N.  Y.  Code  Civ.  Pro.,  \  1809.  R.  H.  Co.,  32  Hun,  1«5. 
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and  e£Fects  of  every  kind  and  nature,  ^ith  the  usual  powers  and 
duties  according  to  law  and  the  practice  of  this  court. 

4.  IBond  clavse  as  in  paragraph  2  and  3  in  Form  721.] 
6.  Said  receiver  is  hereby  directed  to  take  possession  of  said 
stocky  bonds^  property,  franchises,  contracts,  claims,  demands, 
accounts,  things  in  action  and  effects  of  every  kind  and  nature,  to 
collect  and  receive,  and  hold,  preserve  and  protect  the  same  and  the 
proceeds  thereof,  and  manage  and  conduct  the  a£Fairs  of  the  de* 
f  endant  the  Company  until  the  further  order  of  this  court 

in  the  premises  [with  full  power  to  maintain  any  action,  suit  or 
special  proceeding  for  either  or  all  of  the  said  purposes  without 
further  leave].*® 

[For  other  special  powers,  see  Forms  696,  700,  702.^ 

6.  That  the  defendant  the  Company,  its  directors  [or, 
trustees],  officers,  agents  and  servants,  and  all  persons  whomsoever 
having  notice  of  this  order,  be  and  they  are  hereby  enjoined  from 
in  any  manner  interfering  with  said  receiver  in  the  discharge  of 
his  duties  as  such,  and  from  collecting  any  of  its  debts  or  demands, 
and  from  paying  out,  disposin*^  of,  or  in  any  way  transferring  or 
delivering  to  any  person  any  of  the  money,  property  or  effects  of 
the  said  defendant  the  Company,  except  to  deliver  the 
same  to  said  receiver. 

7.  That  said  receiver  deposit  all  funds  of  the  said 
Company,  not  needed  for  immediate  disbursement,  in  the 

Trust  Company  of  [subject  to  the  order  of  this  court]  .*^ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

D.    Dissolution  at  Suit  of  Stockholdeb  ob  Cbeditob. 

FORM  No.  725. 
Petition  of  stockholder  or  creditor  for  leave  to  8iie.9i 

To  the  Court  of 

The  petition  of  A.  B.,  appearing  by  A.  T.,  his  attorney,  respect- 
fully shows : 

I.  That  he  is  and  ever  since  the  day  of  ,  19     , 

88  This  clauBe  is  not  necessary  if  the  powers  of  a  permanent  receiver,  in- 
receiver  be  a  statutory  receiver ;  but  eluding  a  distribution  of  assets.  Code 
if  leave  to  institute  any  specific  action      Civ.  Pro.,  }  1789. 

or  proceeding  is  desired  it  may  be  90  See  note  78  to  Form  No.  721. 

stated  here  or  a  separate  application  ox  The  preliminary  request  to  the 

made.  attorney  •  general      may     be     easily 

89  The  court  may  confer  all   the  adapted  from  Form  No.  334,  supra. 
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has  been  a  stockholder  in  the  Company  of  [or,  a 

creditor  of  the  Company  of  —  etc.,  aUeging  faets.^    See 

Form  717. 

II.  That  the  said  Company  is  a  corporation  organized 
by  and  under  the  laws  of  the  State  of  New  York,  and  has  iti 
principal  office  for  the  transaction  of  business  in  the  [city  and] 
county  of  ,  in  the  State  of  ;  that  the  objects  for 
which  said  corporation  is  formed  are  [briefly  stated 

III.  That  on  the  day  of  >  19  ,  your  petitioner 
submitted  to  the  attorney-general  of  this  State  a  duly  verified 
statement  of  facts,  of  which  a  copy  is  hereto  annexed,  showing 
pounds  for  an  action  against  said  corporation  under  §  1785  of 
the  Code  of  Civil  Procedure,  and  that  the  said  attorney-general 
has  omitted  for  sixty  days  thereafter  to  commence  an  action  as 
there  requested. 

WiFEREFORE,  youT  petitioner  asks  leave  to  commence  an  action 
for  the  purpose  on  the  grounds  indicated  in  said  request. 

[Signaiure.] 
[Verification  as  in  Form  193,  p.  326  of  this  volume.} 

FOKM  No.  786. 

Order  grantiiig  leave  to  stockholder  or  creditor  to  commence  actisB  for  die- 

eolation. 

At  a  Special  Term   [etc.,  as  in  Form 
No.  94,  p.  265  of  this  volume}. 


In  the  Matter  of  the  Application 

of  A.  B., 
For  leave  to  Commence  an  Action 

for  the  Dissolution  of  the 

Company. 


It  appearing  from  the  annexed  petition  of  A.  B.,  a  ^editor 
[or,  stockholder}  of  the  Company,  verified  the  day 

of  ,  19     ,  that  on  the  day  of  ,  19     ,  the 

said  petitioner  submitted  to  the  attorney-general  of  Ais  State  a 

92  Insolvency  or  dissolution  of  eor-  Otherwise  of  a  statute  antliorinii^ 

poration  makes  no  exception  to  the      action  by  "  any  creditor."     Hatter  of 
rule  requiring  a  creditor  to  haT«  judg-      Poatiiie,  26  Hub,  232. 
ment.     Herring  r.  N.  Y.,  Lake  Erie 
ft  W.  R.  R.  Co.,  63  How.  Pr.  497. 
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written  statement  of  facts,  verified  by  oath,  showing  grounds  for 
an  action  under  §  1785  of  the  Code  of  Civil  Procedure,  against 
the  Company,  a  corporation  created  by  and  under  the 

laws  of  this  State,  and  having  its  principal  office  at  in 

the  county  of  ,  and  that  said  corporation  was  formed  for 

[staie  objecis'\  ;  and  it  further  appearing  that  the  said  attorney- 
general  has  omitted  for  sixty  days  after  the  said  submission  to 
commence  an  action  specified  in  said  §  1785  of  said  Code  for  a 
dissolution  of  said  corporation;  and  that  the  aforesaid  groimds 
constitute  a  prima  facie  case  for  the  dissolution  of  said  corpora- 
tion. 

TsoWy  on  motion  of  N.,  Y.  &  C,  attorneys  for  said  petitioner : 

Obdebed,  that  A.  B.,  the  said  petitioner,  be  and  he  is  hereby 
granted  leave  to  commence  an  action  in  this  court  against  the  said 
Company,  and  such  other  persons  as  he  may  be  advised 
are  proper  parties  to  such  action,  for  a  dissolution  of  said  corpora- 
tion upon  the  grounds  specified  in  said  petition. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.'] 

FORM  No.  727. 

Order  enjoiniiig  creditors  from  suing  corporation  pending  action  for  eeqoestra- 
tion  or  disaolntion,  etc-tt 

[May  he  inserted  in  order  appointing  receiver^  Form  724.] 
[If  m^ade  as  a  separate  order,  title  (court  order)  and  recitals 
urill  be  as  in  other  cases;  see  Form  101,  p.  259  of  this  volume; 
adding  recital  of  service  of  motion  papers  and  form  of  proposed 
order  on  attorney-general,  or  his  appearance,^  unless  the  action  is 
by  him;  and  if  the  court  requires  security,^  adding:  and  the 
plaintiff  having  ^ven  security  as  required  by  the  court  in  the 
sum  of  dollars]  :^ 

Obdebed,  that  all  the  creditors  of  the  defendant,  the 

M  Sustained  in  Hutchinson  v.  N.  Y.  Elliott,  16  N.  Y.  377,  aff'g  14  How. 

Central  Mills,  2  Abb.  Pr.  394.  Pr.  339;  Woerishoffer  v.  North  River 

04  Or  it  may  be  made  at  any  stage  Constr.  Co.,  99  N.  Y.  398,  2  N.  E. 

of  the  action.     N.  Y.  Code  Civ.  Pro.,  Rep.  47.      This  will  be  done   if  the 

f  1806.                        .  actions  will  hamper  the  receiver  and 

The  Supreme  Court  having  acquired  increase    expenses.       Attj.  •  Gen.    v. 

jurisdiction  of  proceedings  for  wind-  N.  A.  Life  Ins.  Co.,  6  Abb.  N.  C.  293, 

ing  up  the  affairs  of  the  corporation,  303. 

and  having  appointed  a  receiver,  has  96  See  p.  1010. 

jurisdiction  to  stay  tlie  suit  of  a  cred-  M  The  statute  as  to  security  on  en- 

itor  brought  to  recover  assets  to  which  joining  proceedings  at  law  does  not 

the  receiver  is  entitled,  in  whatever  apply.      Hutchinson  v.  N.  Y.  Central 

court  such  suit  may  be  pending.     In  r«  Mills,  2  Abb.  Pr.  394. 

Atty.-Oen.  v.  Guard  Mut.   Life  Ins.  vr  See  p.  1006,  par.  12. 
Co,  77  N.  Y.  272;  s.  p.,  Rankine  v. 
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Company  [and  other  persons  making  claims  against  it]  be  and 
they  are  hereby  enjoined  and  restrained  from  bringing  actions 
against  said  defendant  for  the  recovery  of  a  sum  of  money,  and 
from  taking  any  further  proceedings  in  such  actions  heretofore 
commenced*  [except  that  —  names  —  may  proceed  to  judgment 
in  the  action  already  brought  by  them,  such  judgment  to  stand  as 
security  merely,  until  the  further  order  of  the  court,  and  subject 
to  its  judgment  on  the  validity  and  effect  thereof  in  this  action'^] 
[and  except  that  —  name  —  may  proceed  to  judgment  in  the 
action  already  brought  by  him  against  the  said  Company, 

and  may  enforce  such  judgment  by  execution  against  any  propertT 
attached  by  him  in  said  action  before  the  making  of  this  order].^ 

£.    Receiteb  of  Foseiqn  Gobfoeatzoh. 

FORM  No.  728. 
Order  appointing  anciUary  receiver  of  foreign  corporation;^ 

At  a  Special  Term  {etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume]. 
[Title.^ 

It  appearing  to  the  satisfaction  of  the  court  by  the  complaiBt 
herein,  and  the  affidavit  of  M.  N.,  verified  on  the  day  of 

y   19     ,  that  the  defendant  is  a  foreign  corporation 
organized  under  the  laws  of  the  State  of  ,  that  the  plain- 

tiff is  a  resident  of  this  State  and  is  a  creditor  of  said  corporation 
and  that  a  general  receiver  of  said  corporation  has  been  appointed 
in  the  said  State  of  ; 

And  it  further  appearing  to  the  satisfaction  of  the  court  from 
said  complaint  and  affidavit  that  property  belonging  to  said  de- 
fendant corporation  is  within  the  State  of  New  York,  and  that 
there  is  danger  that  said  property  will  be  wasted  and  the  ria:hts  of 
resident  creditors  impaired  therein  unless  a  receiver  of  such 
property  is  appointed  to  preserve  and  equitably  distribute  the 
same; 

Now,  on  readinfij^said  complaint,  and  on  reading  and  filing  the 
notice  of  motion  for  the  appointment  of  a  receiver,  dated  » 

19  ,  with  the  said  affidavit  of  M.  N.  thereto  annexed,  and  on 
proof  of  the  due  personal  service  of  the  summons  and  complaint 

•8  See  N.  Y.  Code  Civ.  Pro.,  9  1806.  Constr.  Co..  99  N.  Y.  398,  2  N.  E. 

w  See  Galwev  r.  U.  S.  Steam  Sug.  Rep.  47. 

Ref.  Co.,  13  Abb.  Pr.  211,  21  How.  Pr.  2  See  parnsrraph  42,  p.  1023,  Hfn, 

313,  affM.  30  Barb.  256.  and  caaea  cited. 

iSee  Woeriahoffer  v.  North  River 
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and  of  said  notice  and  affidavit  upon  the  defendant  corporation 
within  this  State;  on  motion  of  A.  B.,  attorney  for  plaintiff, 

Ordered,  That  M.  N.,  Esq.,  be  and  he  is  hereby  appointed 
receiver  of  all  and  singular  the  property  assets  and  effects  of  said 
defendant  corporation,  the  Company,  within  the  State  of 

New  York;  with  power  to  collect  and  receive  the  debts,  deman^.U, 
accounts,  assets  and  property  of  said  defendant  corporation  within 
this  State,  and  to  maintain  any  action  or  special  proceeding  for 
any  of  the  said  purposes;  and  generally  to  possess  and  exercise 
the  usual  powers  and  duties  of  receivers  according  to  the  laws  of 
this  State,  and  the  practice  of  this  court?  [including  power  to 
continue  the  business  of  said  corporation  until  the  further  order 
of  the  court.] 

F.    In  Pbocexdikos  fob  Voluntabt  Dissolution. 

FORM  No.  729. 
Oxdet  appointing  temporary  receiver,  enjoining  creditors,  etc.4 

At  a  Special  Term  [etc,  as  in  Form 
No.  94,  p.  255  of  this  volume']. 
[Court  and  title.']  » 

On  reading  the  petition  of  J.  J.  R.,  J.  A.  R.,  and  L.  J.  W., 
dated  ,  19     ,  and  duly  verified,  filed  in  this  court  on  this 

day  upon  an  application  for  an  order  to  show  cause  under  section 
2423  of  the  Code  of  Civil  Procedure,  from  which  petition  it 
appears  that  the  above-named  R.  &  M.  Company  is  a  domestic 
corporation,  with  its  principal  office  and  place  of  business  in  the 
[County  of  New  York,]  that  the  said  petitioners  are  all  [or,  a 
majority]  of  the  directors  of  the  said  company,  and  that  it  will 
be  beneficial  to  the  stockholders,  from  the  facts  disclosed  in  said 
petition,  for  the  said  corporation  to  be  dissolved ; 

And  on  reading  the  order  to  show  cause  dated  ,  19     , 

and  filed  in  this  court  upon  said  application,  asking  also  for  the 
appointment  of  a  temporary  receiver  of  the  corporation  as  pro- 
vided in  section  2423  of  the  Code  of  Civil  Procedure,  with  the 
affidavits  of  C.  C.  A.  and  J.  J.  R.,  verified  on  said  day  and 
annexed  thereto,  tOj2:ether  with  proof  thereon  of  due  service  thereof 
and  of  the  said  petition  herein  and  of  a  copy  of  this  order  proposed 

8  Such  a  receiver  may  enter  into  an  shown  to  be  insolvent.      Matter   of 

accord  and  satisfaction  with  debtors  Lenox  Corp.,  67   App.   Div.   516,  68 

of  the  corporation.     Goodrich  r.  San-  N,  Y.  Supp.  103,  alTd,  without  opinion, 

derson,  3U  App.  Div.  648,  56  N.  Y.  167  N.  Y.  623. 

Supp.  881.  The  insolvency  is  defined  by  Code 

4  A  temporary  receiver   may  only  Civ.  Pro.,  }  2419.     Matter  of  Lenox 

be  granted  where  the  corporation  is  Corp.,  tupra. 
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to  be  obtained  herein  upon  the  Attomej-General  of  the  State  of 
New  York ;  and  it  appearing  to  the  satisfaction  of  the  court  fiQ&i 
said  petition  and  affidavits,  that  said  R.  &  M.  Company  is  insol- 
vent;^ now,  on  motion  of  A.  &  C,  attorneys  for  the  petitioiiiiig 
directors^  it  is 

Obder£I>,  that  J.  J.  B.y  residing  in  the  [Borough  of  Brooklyn, 
County  of  Kings  and  State  of  New  York,]  be  and  he  is  hereby 
appointed  temporary  receiver  of  said  corporation  pursuant  to  see 
tion  2423  of  the  Code  of  Civil  Procedure;  that  such  temporary 
receiver  immediately  take  possession  of  all  the  property  and  assets 
of  every  name  and  nature  of  said  corporation,  and  bold  vA 
administer  the  same  according  to  law;  that  before  the  said  receiver 
takes  possession  of  said  property  or  enters  upon  the  perfonxumce 
of  his  duties,  he  execute  and  file  with  the  Clerk  of  the  County  of 
New  York  a  bond  to  the  People  of  the  State  of  New  York  in  the 
penal  sum  of  dollars  conditioned  for  the  faithful  dis- 

charge of  his  duties  as  such  receiver,  said  bond  to  be  approved  by 
a  justice  of  this  court. 

It  is  fubtheb  ordebed,  that  such  further  application  may  be 
made  to  this  court  under  the  provisions  of  this  order  as  the  said 
receiver  may  be  advised  is  proper  and  necessary  for  his  inst^l^ 
tion  or  direction  in  the  management  and  conduct  of  his  trust 

It  is  further  ordered,  that  all  money  of  the  said  corporation 
which  may  come  into  the  hands  of  the  said  receiver  not  needed  for 
immediate  disbursement  shall  be  forthwith  deposited  by  him  in 
the  Trust  Company  to  his  credit  as  such  receiver,  to  be 

hold  by  said  Trust  Company  subject  to  the  further  order 

of  this  court.* 

It  is  further  ordered,  that  all  creditors  of  said  B.  &  M.  Com- 
])any  be  and  they  are  hereby  enjoined  and  restrained  from  begin- 
ning any  action  aigainst  said  company  for  the  recovery  of  a  sum 
of  money  and  from  taking  any  further  proceedings  in  any  such 
action  heretofore  commenced.^ 

Enter. 

B  Failure  to  recite  in  the  order  that  7  A  modification  of  this  injniietKB 

insolvency  appears  is  a  formal  delect  order  is  void  if  secured  without  ootis 

which  may  be  corrected  nyme  pro  tu/nc,  to  the  attorney-general.   Dohn  r.  Bnff. 

Matter  of  Lenox  Corp.,  tupro.  Amusemoit  Ck>.,  S6  App.  Dir.  446, 73 

6  See  note  70  to  Form  Ko.  721.  N.  Y.  Supp.  95. 
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SECTION  II. 

Sboubitt  and  Oath.8 

FOBMS. 

1.  Security.  (730)  Bond  of  reeeiver. 

2.  —  renewing.  (731)  Petition  to  cancel  receirer'a 

3.  New  bond  on  application  of  sure-  bond. 

ties.  (732)  Order     canceling     receiver'a 

4.  Oatb.  bond. 

1.  Security,']  —  The  N.  T.  statute,'  embodying  the  former 
practice,  requires  a  receiver  (unless  a  trust  company),*®  to  give 
bond  with  at  least  two  sufficient  sureties,  in  a  sum  fixed  by  the 
court,  judge,  or  referee  making  the  appointment  A  fidelity  or 
surety  company  is  equivalent  to  two  sureties."  The  cost  of  such 
a  bond  is  an  administration  expense.^ 

The  condition  of  the  bond  of  a  statutory  receiver,"  and  of  a 
temporary  receiver  in  corporation  cases,  should  regularly  extend 
also  to  duly  accounting  for  all  moneys  received  by  him ; "  a 
matter  which,  however,  is  doubtless  implied  in  the  ordinary  com- 
mon law  receiver's  bond. 

When  a  temporary  receiver,  who  has  given  security,  is  con- 
tinued as  permanent  receiver,  the  court  may  require  a  further 
bond,  but  the  receiver  is  under  no  obligation  to  furnish  additional 
security  unless  so  required.*' 

2.  —  renemng.']  —  When  security  has  once  been  given,  it  is 
in  the  discretion  of  the  court,  or  the  judge  making  the  order  out 
of  court,  or  of  his  successor,  to  at  any  time  direct  the  receiver  to 

8  See  paragraph  30,  p.  1021,  9upra,  as  to  direction  for  security,  waiver,  and 
caring  defects  in  proceedings  relating  to  giving  security. 

»  N.  Y.  Code  Civ.  Pro.,  t  716;  8.  P.,  Mecbanica'  Fire  Ina.  Co.  caaa,  5  Abb.  Pr. 
444. 

10  N.  Y.  Banking  Law,  §9  157,  158. 

iififiipra,  p.  456,  par.  13;  Code  Civ.  Pro.,  f  715. 

w  N.  Y.  Code  Civ.  Pro.,  §  3320. 

18  See  paragraph  5,  p.  1002. 

14  A  receiver  in  an  action  to  sequestrate  and  distribute  the  property  of  a 
corporation  or  in  an  action  by  the  attorney-general  in  equity,  or  by  a  stock- 
holder or  creditor,  to  dissolve  it  or  forfeit  its  franchises  (religious  corpora- 
tions, select  schools  and  academies  incorporated  by  the  regents  or  by  statute 
and  municipal  and  political  corporations  excepted),  whether  permanent  or 
temporary,  must  qualify  as  prescribed  by  law  for  the  qualification  of  a  re* 
oeiver  on  voluntary  dissolution.    N.  Y.  Code  (^v.  Pro.,  S  1788. 

16  Jones  «.  Blun,  145  N.  T.  383. 

69 


1090        Abbott's  practice  and  poems. 

give  a  new  bond  with  new  sureties.**  The  fact  that  a  surety  dies 
or  becomes  insolvent  does  not  entitle  a  party  to  a  new  security,  as 
matter  of  right," 

3.  New  bond  on  appUcaton  of  surety.]  — Under  the  statute," 
the  sureties  on  the  bond  may  apply  upon  notice  to  I)e  relieved 
from  further  liability:  the  court  must  order  the  filing  of  a  new 
bond,  and  in  default  of  such  filing,  must  revoke  the  appointment 
and  direct  an  accounting. 

4.  Oafh.]  — An  oath  is  not  required  of  a  receiver,  unless  by 
some  statute,  or  rule  of  court 


FOKM  No.  730. 
Bond  of  receiver49 


Know  all  men  by  these  pkesents,  that  we,  R.  C,  of  , 

principal,  and  E.  F.,  of  [state  residence^,  and  G.  H.,**  of 

[state  residence]^  sureties,  are  held  and  firmly  bound  unto  the 
l*oople  of  the  State  of  New  York,  in  the  sum  of  dollars,** 

hnvlul  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  the  People  of  the  State  of  New  Yorlr^ ;  for  whici  payment 
well  and  truly  to  be  made,  we  and  each  of  us  bind  ourselves 

16  N.  Y.  Code  Civ.  Pro.,  §  715  (excepting,  however,  cases  where  other  special 
provision  is  made  by  law,  as  in  the  case  of  a  statutory  receiver),  s.  p.,  supra, 
p.  476. 

17  Haulenbeck  v.  Heacock,  47  N.  Y.  Super  Ct.  633. 

Ah  to  the  proper  Form  for  drawing  such  bonds,  see  Walton  v,  Williams  (Ta. 
1886),  10  Va.  Law  Jour.  280,  and  cases  cited. 

18  N.  Y.  Code  Civ.  Pro.,  I  812. 


10  See,  as  to  bonds  generally.  Vol.  I,  2i  The  amount  is  usually  double  the 
p.  25.  A  trust  company  may  act  value  of  the  property,  or  if  the  prop- 
without  giving  bond.  N.  Y.  Banking  erty  be  real  estate,  then  double  the 
Law,  §§  157,  158.  yearly  rental. 

20  The  receiver  must  himself  sign,  22  A  receiver's  bond  erroneously  run- 

and  two  sureties  are  necessary,  under  ning  to  the  plaintiff  and  not  to  the 

N.  Y.  Code  Civ.  Pro.,  f  715,  unless  a  people,  is  good  as  a  common-law  bond, 

guaranty  or   fidelity  company-  signs.  when  under  it  the  defendant,  as  re- 

Vol.  I,  p.  455.    A  bond  with  only  one  ceiver,  has  obtained  and  administered 

snroty  is  amendable.     Holmes  i>.  Mc-  the  partnership  assets.    Carl  r.  Mejei» 

Dowell.    15    Hun,   685,   aff'd  on  this  61  App.  Div.  4,  64  N.  Y.  Supp.  1077. 

opinion  in  76  N.  Y.  696.     See,  as  to  See,  as  to  liability  of  sureties  when 

curing  defects,  and  effect  of  omission  receiver's  appointment  waa  annulled, 

of  security,  paragraph  30,  p.   102 1,  Thompson  r.   Denner,   16  App.  Div. 

supm.  160,  44  N.  Y.  Supp.  723. 
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respectively,  and  our  respective  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  the  day  of  ,  19     . 

Whereas,  by  an  order  of  the  *  court  of  ,  bearing 

date  the  day  of  19     ,  duly  made  at  a  Special  Term 

thereof,  held  on  said  day  at  ,  in  an  action  wherein  A.  B. 

is  plaintiff,  and  Y.  Z.  and  others  are  defendants,  [here  briefly 
state  object  of  the  order,  e.  g.,  thus:^  the  above-"bounden  R.  C.  was 
duly  appointed  receiver  of  the  partnership  property  and  assets  of 
said  plaintiff  and  defendants  \_or  thus,  it  was  referred  to  R.  F. 
to  appoint  a  receiver  of  ,  and  to  take  due  security  from 

such  receiver ;  and  whereas,  said  referee  has  appointed  the  above- 
bounden  R.  C]  : 

Now  the  condition  of  this  obligation  is  such  that  if  the  above- 
bcunden  R.  C.  shall,  according  to  the  rules  and  practice  of  the 
court,  duly  file  his  inventory,  and,  annually  or  oftener  if  thereunto 
required,  duly  account  for  what  he  shall  receive  or  have  in  charge 
as  receiver  in  the  said  cause,  and  pay  and  apply  what  he  shall 
receive  or  have  in  charjre  as  he  may,  from  time  to  time,  be  directed 
by  the  court ;  and  do  and  perform  his  oiRce  of  receiver  in  all  things 
according  to  the  true  intent  and  meaning  of  the  aforesaid  order : 

[Or,  under  N.  Y.  Code  Civ.  Pro,,  §  715,  the  following  short 
condition  is  valid,  unless  the  court  require  more.'l  that  if  the 
above-bonnden  R.  C.  shall  faithfully  discharge  the  duties  of  his 
trust  as  such  receiver  [may  add,  in  case  of  a  statutory  receiver,  or 
temporary  receiver  in  corporation  cases  {paragraph  1,  1089)],  and 
shall  render  a  just  and  true  account  of  his  proceedings  whenever 
so  required,^  and  shall  obey  all  orders  and  directions  of  said 
court ; 

Then  this  obligation  shall  be  void,  othen^'ise  to  remain  in  full 
force.  [Signatures  and  sealsS\ 

Sealed  and  delivered  in 
the  presence  of 
[Witness]. 

[Acknowledgment,  affidavit  of  sufficiency,  and  approval,  as  in 
Forms  252  to  258  p.  479,  etc.     File  and  record.^^] 

28  Smart  r.  Flood  &  Co.,  Chan.  Div.,      Thomson  v,  McGregor,  81  N.  Y.  692, 
1SS3;  4!)  L.  T.  R.  (N.  S.)  467;  Com-       0  Abb.  N.  C.  138. 
I.  onwealth  f.  Gould,  118  Mass.  300;  a4N.  Y.  L.  1887,  chap.  372,  p.  107. 
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rOSM  Vo.  731. 
PetitioiiV  to  cued  reeeivBE't  bond. 

ITitle  of  court  and  action.} 
To  the  Court**  of 

The  petition  of  R  C.  shows : 

I.  That  by  order  made  in  this  canae,  dated  on  the  day  of 

last,  your  petitioner  was  duly  appointed  receiver  of  [briefif 
indicating  what;  —  or  if  appointment  was  by  referee,  say:  it  was 
referred  to  R.  F.,  of  ,  to  appoint  a  reeeivor  of  —  briefly 

indicating  what  —  and  pursuant  thereto  the  said  B.  F.  appointed 
your  petitioner  receiver  thereof.] 

II.  That  on  the  day  of  ,  19  ,  your  petitioner, 
together  with  £.  F.  and  6.  H.,  entered  into  a  bond  to  the  People 
of  the  State  of  New  York,  in  the  sum  of  dollars,  condi- 
tioned for  Estate  conditions  as  in  bond}. 

IIL  That  your  petitioner  has  passed  his  accounts,  down  to  the 
day  of  »  Id     y  before  R.  F.,  the  refaree  appointed 

for  the  purpose  by  an  order  of  this  court  dated  and  entered  the 
day  of  ,  19     ;  that  said  referee  has  reported  that 

there  then  remained  in  your  petitioner's  hands,  on  the  balance  of 
hi?  account,  the  sum  of  dollars,  which  belonged  to  [the 

defendant  T.  Z.]  ;  that  said  referee's  report  was  duly  filed  herein 
on  the  day  of  ,  19     ,  and  an  order  confinning  said 

report  was  duly  made  and  entered  the  day  of  »  Id    • 

IV.  That  by  an  order  made  in  this  cause,  dated  on  the 

day  of  last,  it  was  ordered  that  your  petitioner  should 

deliver  to  [the  defendant  Y.  Z.  possession  of  so  much  of  testator's 
real  estate  as  then  remained  unsold,  and  that  he  should  pay  to 
said  Y.  Z.  the  said  sum  of  dollars,  the  balance  remaining  in 

your  petitioner's  hands  as  aforesaid;]  and  thereupon  your  peti- 
tioner was  to  be  discharged  from  the  said  receivership,  and  mi^ 
apply  to  this  court  to  have  the  aforesaid  bond  cancelled. 

V.  That  [possession  of  said  real  estate  then  remaining  unsold 
has  been  accordingly  delivered  to  said  Y.  Z.,  and  said  balance  of 

25  Or  may  apply  on  affidavita.  See  Ab  to  notice  to  attomey-geocn], 
supfa,  p.  307.  see  p.  1010. 

26  As  to  the  place  for  applying  in 
corporation  cases,  see  p.   1000. 
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dollars  reported  to  be  in  the  hands  of  your  petitioner 
has  also  been  paid  to  said  Y.  Z.,  pursuant  to  said  orderj  and  his 
receipt  showing  such  delivery  and  payment  duly  acknowledged,  is 
hereto  annexed;  that  your  petitioner  has  fully  performed  the 
duties  of  his  trust. 

Wherefore,  your  petitioner  prays  that  [he  may  be  discharged 
as  such  receiver  and  that]  the  aforesaid  bond  may  be  cancelled. 

IDate.l  [Signature.'] 

IVerification  as  in  Form  193,  p.  326  of  this  volume.'] 

[^Noiice  of  presentation,  see  pp.  323,  324.] 

FORM  No.  732. 
Older  canceling  receiver's  bond. 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume], 
[Title  of  action.] 

On  reading  [a  certified  copy  of]  the  order  [or,  judgment]  of 
this  court,  made  and  entered  herein  on  day  of  >  19     , 

and  on  reading  and  filing  the  affidavit  [or,  petition]  of  W.  J.  B., 
the  receiver  herein  [and  the  certificates  of  the  Trust  Com- 

pany of  ,  and  the  vouchers  annexed  to  and  forming  a 

part  of  said  affidavit],  and  it  appearing  to  the  court  by  said 
affidavit,  [certificates  and  vouchers]  that  the  receiver  has  in  all 
respects  complied  with  the  provisiQus  of  the  aforesaid  order  or 
judgment  of  this  court  [if  on  default,  add,  and  on  proof  of  due 
notice  of  this  motion  to  Y.  Z.,  and  include  attorney-general  in 
corporation  action  if  required,  see  paragraph  18,  p.  1010,]  and 
after  hearing  A.  T.,  of  counsel  for  ,  and  T.  Z.  [or,  no 

one  appearing]  for  in  opposition ;  now,  on  motion  of  A.  T., 

attorney  for  said  receiver, 

Ordered,  that  the  bond  of  said  W.  J.  B.,  the  receiver  herein, 
given  pursuant  to  the  order  of  this  court  on  the         day  of  , 

19       which  was  filed  with  the  clerk  of  this  court  on  the 
day  of  ,  19     ,  be  and  the  same  is  hereby  cancelled  [and 

said  W.  J.  B.  be  and  he  is  hereby  discharged  as  receiver  of  — 
stcUe  briefly.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
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SECTION  III. 
Thk  Rscnm'B  Title,  Possession,  aicd  Ooittbol^ 


1.  Form  and  effect  of  aMignineiit. 

2.  Compelling  SMignment. 

3.  Power  of  court  to  dispense  with 

assignment. 


Fob  MS. 
(733) 


effect 


Order  of  reference  to 
transfer  to  receiver. 

( 734 )  Notice  to  debtor  to  appear  to 

be  examined. 

(735)  Another  Form. — Summons  by 

referee. 

(736)  Order  by  referee  that  defend- 

ant deliver  and  convey  to 
receiver. 

(737)  Assignment   (general)    to  re- 

ceiver of  partnership  assets. 

( 738 )  Approval  by  referee  of  assign- 

ment to  receiver. 


(739)  Deed  conveying  res!  eitau  to 

receiver. 

( 740 )  Petition  by  receiver  to  compel 

the  payment  and  deliverr  o: 
specific  astfets. 

( 741 )  Affidavit  on  behalf  of  reoeirer 

to  obtain  deliverj  of  bocU 
and  papers. 

(742)  Petition    by   corporation  ^^ 

ceiver  for  order  Gompelliog 
discovery  of  conceded  asets. 

(743)  Affidavit  for  motion  to  eoai- 

pel  tenants  to  pay. 

(744)  —  to    obtain   order  stajing 

other  actions  affecting  isr 
sets. 

(745)  Order   forbidding  any  inter- 

ference by  suit  against  re- 
ceiver, etc,  except  to  enforce 
pre-existing  liens. 


1.  Form  and  effect  of  a8signmenL'\  —  In  the  assignment  by  a 
defendant  in  a  creditor's  action,  it  is  proper  to  insert  an  excep- 
tion of  property  exempt  by  law  from  execution,  even  if  the 
debtor  has  made  a  sale  of  all  his  furniture,  and  it  has  been  set 
aside  as  against  creditors.*^ 

An  exception  of  property  held  for  the  defendant  under  a  trust 
created  by  another  person  should  be  in  the  language  of  the  statute, 
and  not  an  exception  of  particular  property  as  within  the  stat- 


ar  The  distinction  between  common  law  and  statutory  receivers  ii  diseosEd 
in  paragraphs  5  and  6,  pages  1002,  1003,  supra.  The  term  "  statutory  rereiver*' 
in  New  York  practice  is  commonly  used  to  designate  a  receiver  whose  litk 
vests  in  him  by  force  of  the  statute,  and  without  the  formality  of  u 
assignment. 

The  instances  where  it  is  advisable  that  the  "common  law,"  or  holdii^. 
receiver  should  also  be  vested  with  the  title  to  the  property  mainly  arise  m 
partnership  accountings,  and  in  creditors'  actions  to  reach  non-leviable  assets 
or  to  remove  fraudulent  obstructions.  See  this  subject  of  assignment  to 
receiver,  paragraph  28,  page  1015,  supra, 

A  receiver  appointed  oy  a  court  of  equity  has  not,  vnthout  assiiminent  or 
statutory  investiture,  any  title  to  the  assets,  but  is  merely  s  cnstodiia 
Quin<7,  etc.,  R.  Co.  r.  Humphreys,  28  Abb.  N.  C.  (N.  Y.)  332;  Keeney  r.  Hooe 
Ins.  Co.,  71  N.  Y.  396;  Pincke  f?.  Funke,  25  Hun.  616.  A  direction  in  the 
order  that  the  defendants  assign  to  the  receiver  is  of  no  effect  unless  as 
assignment  is  in  fact  made.     Fincke  r.  Funke,  tupra. 

28  Sheldon  r.  Weeks,  7  N.  Y,  Leg.  Obs.  67.  The  sixty  days'  earning  exeEjH 
tion  depends  on  evidence  before  the  court  or  referee.  N.  Y.  Code  Civ.  Pre- 
I  1879. 
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ute,^  unless  the  particular  property  hafl  been  ascertained  by  the 
court  or  a  reference. 

An  assignment  by  the  debtor  to  the  receiver  of  all  his  real  prop- 
erty leaves  no  residuary  interest  in  the  debtor.  Under  the  final 
judgment,  a  purchaser  acquires  all  the  interest  which  a  debtor 
had  in  the  lands  at  the  time  of  his  conveyance  to  the  receiver ;  so 
that  a  judgment  recovered  against  the  debtor  after  the  convey- 
ance does  not  create  a  lien  upon  the  lands.^ 

2.  Compelling  assignment.'\ — The  grounds  of  a  receiver's 
title  have  already  been  indicated.'* 

The  party  cannot,  by  denying  the  ownership  of  property, 
escape  the  obligation  to  make  a  formal  general  assignment.'* 

3.  Power  of  court  to  dispense  with  assignment. 2  —  It  is  not 
to  be  inferred,  from  what  has  been  previously  said,**  that  an 
assignment  is  indispensable.  The  court  is  not  dependent  on 
the  presence  and  signature  of  the  defendant,  and  its  power 
cannot  be  nullified  by  his  absence  or  refusal.  In  a  substantial 
sense  the  dominion  and  disposing  power  over  property,  under  a 
receivership,  is  in  the  court  itself.  The  court  can  transplant  the 
title  without  the  aid  of  a  recalcitrant  defendant.  In  some  cases 
relating  to  specific  property,  this  may  be  appropriately  done  by 
the  judgment  itself  declaring  the  defendant  to  hold  merely  in 
trust  for  plaintiff,  and  enjoining  defendant  and  all  claiming 
under  him  from  asserting  title.  In  other  cases  the  form  of  record 
title  is  preserv'ed  by  the  court's  appointing  a  commissioner  to 
convey  in  the  name  of  the  defendant."* 

WN.  Y.  Code  Civ.  Pro.,  §  1879.  Otherwise,  in  the  injunction.  Rider  v. 
Mason,  4  Sandf.  Ch.  351. 

SOChautauaua  Co.  Bank  v.  White,  6  N.  Y.  236;  s.  p.,  90  N.  Y.  275. 

As  to  whetner  the  assignment  can  be  sustained  independent  of  the  validity 
of  the  order  to  make  it,  see  Rockwell  v,  McGovem,  69  N.  Y.  294,  modifying 
Rockwell  V.  Brown,  54  N.  Y.  210,  11  Abb.  Pr.  (N.  S.)  400. 

81  Page  1015. 

32  Booth  17.  Clark,  17  How.  U.  S.  322,  339,  and  cases  cited;  Chipman  v.  Sab- 
bator,  7  Paige  (N.  Y.)  47.     See,  also,  High  on  Kecs.  (3d  ed.),  §  446. 

And  one  who  is  not  a  party  to  a  creditor's  suit  cannot  object  to  the  receiv- 
er's  title,  that  the  debtor's  tenant  was  not  served  with  a  copy  of  the  order 
appointing  the  receiver,  or  that  he  did  not  attorn  to  the  receiver.  Albany 
City  Bank  t;.  Schermerhom,  Clarke,  297 ;  reversed,  on  the  question  of  contempt, 
in  10  Paige,  263. 

88  Paragraph  28,  etc.,  p.  1015. 

84  See  p.  1017,  note  21. 
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In  aoeordanoe  with  these  prindpleB,  it  has  beeax  lidd  dutt 
when  a  receiver  of  real  and  personal  property  diea,  after  hansg 
taken  an  assignment,  the  title  vesits  in  the  court,  and  the  court 
can  confer  it  on  a  new  receiver,  'fay  appointing  him  sb  the  sae- 
cessor  of  the  deceased." 


FORM  Ho.  738. 
Ordtr  of  xeference  to  effect  transfer  to  xoceiverjBe 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume]. 
[Title  of  action.} 

[Recite  briefly  the  state  of  the  cause,  or  refer  to  the  moiion 
papers  —  e.  g.,  thus:]  The  issues  of  fact  in  this  cause  having  beeii 
duly  tried,  and  it  having  been  found  by  verdict  [or,  the  dedsion 
of  the  judge],  duly  entered  [filed]  that  [etc.,  indicating  the  ver- 
dict or  decision]. 

[Or  thus:]  On  the  complaint  in  this  action,  and  on  reading  and 
filing  the  annexed  proof  of  due  service  thereof,  with  the  complaint, 
more  than  twenty  days  since,  [and  of  notice  of  this  motion]  and 
it  appearing  from  the  affidavit  of  M.  N.,  that  no  answer  or  de- 
murrer [or  appearance]  has  been  put  in,  and  that  defendant's 
time  to  appear  or  plead  has  fully  expired ;  and  after  hearing  A,  T., 
of  counsel  for  the  plaintiff,  and  T.  Z.,  of  counsel  [or,  and  no  one 
appearing]  for  the  defendant,  in  opposition;  now,  on  moticm  of 
A.  T.,  attorney  for  the  plaintiff: 

Obdebed,  that  it*  be  referred  to  R.  F.,  Esq.,  of  ,  coun- 

selor at  law,  to  examine  the  defendant  and  such  witnesses  as  sball 
be  produced  before  him,  concerning  the  property  and  assets  of  said 
defendant,  and  report  the  same  to  the  court  without  delay,  and 

SBNicoU  V.  Boyd,  90  N.  Y.  516. 


86  8iieh  a  reference  may  be  had  in  a      an  action  to  obtain  poaaemii 
partnerRhip    accounting;    it    it    not      copartnership  asiets  in  the  handf  of  a 
BecesBarr  for  the  receiver  to  resort  to      party.      Freudenthal    v.    Davis,   94 

Wkly.  Dig.  (N.  Y.)  4S. 
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examined  before  me  as  witnesses],  on  the  refereace  before  me 
held  pursuant  to  the  order  appointing  me  referee  herein,  bearing 
date  on  the  day  of  >  19     ,  that  said  defendant  has 

certain  goods  and  chattels,  as  of  his  own  property,  and  now  in  his 
possession,  to  wit  Idescribing  them  generally]  ;  also  certain  bills, 
notes  and  evidences  of  debt,  that  is  to  say  [specifying  them]j  in 
his  possession ;  also  certain  accounts,  the  books  of  original  entries ' 
of  which  are  in  possession  or  under  control  of  said  defendant  Y.  Z. 
letc,  stating  as  particularly  as  may  be  the  kind  and  description 
of  property  discovered  upon  such  examination}  : 

I,  the  undersigned  referee,  do  hereby  order  and  direct  that  the 
said  defendant  do,  within  days  from  the  date  hereof,  deliver 

over  to  R.  C,  the  receiver  in  this  action,  the  said  personal  prop- 
erty, bills,  notes  and  evidences  of  debt,  and  books  of  account  [each 
of  said  defendants  delivering  to  said  receiver  so  much  of  said 
property,  bills,  notes,  evidences  of  debt  and  books  of  account  as 
may  be  in  his  separate  possession] ;  and  also  all  other  property 
(not  exempt  from  execution*^),  evidences  of  debt,  books  of  accoimt 
[etc.] J  owned  by  said  defendant  [or,  either  of  tbem]  at  the  time 
of  the  commencement  of  this  action,  and  which  are  susceptible  of 
delivery,  in  the  possession  of,  or  under  the  control  of  such 
defendant 

And  I  further  order  and  direct  that  said  defendant  Y.  Z.  execute 
and  deliver  [a  general  assignment  to  said  receiver,  to  be  approved 
by  me ;  and  also  execute,  acknowledge  and  deliver  to  said  receiver] 
under  my  direction,  a  conveyance  and  assignment  of  the  real 
estate  mentioned  in  said  complaint,  and  of  the  rents,  issues  and 
profits  therof. 

[Date.]  [Signature  of], 

Referee. 
FORM  No.  737. 

Aaaigameat  (general)  to  receiver  of  partBerihip  aaaeta. 

This  indenture,  made  the  day  of  ,  19     ,  between 

W.  X.  and  Y.  Z.,  heretofore  partners  in  trade,  doing  business  in 
the  city  of  ,  under  the  style  of  ,  of  the  first  part; 

and  R.  C,  of  ,  as  receiver  of  the  estate  and  effects  herein- 

after rofrrred  to,  appointed  by  the  Court  of  ,  of 

the  second  part 

Whereas,  by  an  order  of  the  said  court,  made  at  [a  Special 
Term  held  at  ,  on  the  day  of  ,19     ],  in  an 

40  See  paragraph  1,  p.  1004. 
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Ih  wrririBB  ^pritereof  the  said  parties  of  the  first  part  hare  hen- 
unto  set  their  hands  and  seals  the  day  and  year  first  above  irritien. 

ISignatures  and  seals.] 
Sealed  and  delivered 
in  the  presence  of 

IWitness]. 

[^Acknowledgmenl  as  in  Form  1,  p.  3  of  this  volumeJ] 

FOSM  Ho.  73a 
Approval  by  referee  of  aesiaBmeBt  to  reeeiver. 

[Title  of  court  and  action.'] 
I  hereby  approve  the  within  aasigzunent. 

ISignaiure  of] 
[Date.]  Eefcrea 

FOSM  Ho.  780. 
Deed  coBveyiag  reel  eetate  to  receiver. 

This  indenture,  made  the  day  of  ,  19     ,  between 

Y.  Z.,  of  ,  party  of  the  first  part,  and  R-  C,  as  receiver 

appointed  by  the  Court  of  ,  party  of  the  second  part: 

Whebbas  [insert  recitals  as  in  Form  737]. 

Now,  THIS  iNDENTUBE  WITNE8SXTH,  that  the  Said  party  of  die 
first  part,  in  obedience  to  the  said  order,  and  in  consideration  of 
the  premises  aforesaid,  and  of  one  dollar  to  him  in  hand  paid  I7 
the  said  party  of  the  second  part  before  the  execution  hereof,  tbe 
receipt  whereof  is  hereby  acknowledged,  has  bargained,  sold, 
aliened,  released  and  confirmed,  and  by  these  presents  doth  grant, 
barcrain,  sell,  alien,  release  and  confirm  unto  the  said  party  of  the 
second  part  all  and  every  the  right,  title,  estate  and  interest  of 'tie 
said  Y.  Z.,  party  of  the  first  part,  of  and  in  all  that  certain  lot 
[describing  the  premises]^  together  with  the  appurtenances,  rents, 
issues  and  profits  thereof,  and  all  deeds,  evidences,  leases  and 
papers  relating  thereto. 

To  HAVB  AND  TO  HOLD,  all  and  every  the  same  unto  and  to  the 
use  of  the  said  R.  C^  party  of  the  second  part,  as  such  receiver, 
his  successors  and  assigns. 
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In  witness  whereof  the  said  party  of  the  first  part  has  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 

ISignature  and  seal.} 
Sealed  and  delivered  in 
the  presence  of 

ISignaiure  of  mtness]. 

[Acknowledgment, —  and  referee's  approval  as  under  Form  738.] 
[For  notice  to  quit  given  by  receiver,  see  p,  582,  Form  292.] 

FORM  No.  74a 
PetitioB4i  by  receiver  to  compel  the  payment  and  delivery  of  specific  asiets. 

[As  in  Form  730,  to  the  *  ] 

III.  That  [within  the  week  preceding  the  commencement  of 
this  action]  the  defendant  collected  the  following  sums  of  money 
due  and  payable  to  said  copartnership  from  the  following  named 
debtors : 

[Here  give  particulars.'} 

IV.  That  said  defendant  omitted  to  place  said  money  with  the 
other  moneys  of  said  firm,  and  stiU  retains  the  same  in  his  posses- 
sion and  control.*^ 

V.  That  said  defendant  also  has  in  his  possession  and  under  his 
control  other  assets  of  said  firm,  namely  [descfibing  them}.*^ 

VI.  That  said  defendant  refuses  to  place  said  sum  of 
dollars  in  the  hands  of  your  petitioner,  and  also  refuses  to  deliver 
said  assets  to  him. 

Whebefoeb  [etc.,  demand  relief  such  as  is  given  by  an  order 
to  pay  or  deliver;^  see  Forms  693,  710]. 

[Date.}  [Signature.] 

[Verification  as  in  Form  193,  p.  326  of  this  volume,} 
[Notice  of  presentation;  see  supra,  pp.  327,  328.] 


41  If  preferred,  may  apply  on  affi- 
davit. See  supra,  p.  307.  As  to 
the  notice  to  be  given  to  the  attorney- 
general  in  corporation  caaei,  see 
p.  1010  of  this  volume. 

42  It  must  appear  that  the  party 
has  the  power  to  obey.  If  he  states 
positively  that  he  has  used,  or  paid 
away  the  money,  the  order  should  not 
be  granted.  Ferguson  v.  Bnickman, 
23  App.  Div.  182,  48  N.  Y.  Supp.  187; 


Sheldon  v.  Weeks,  7  N.  Y.  Leg.  Obs. 
57. 

A  similar  motion  was  granted  In 
Murphy  v,  Duberg,  11  Abb.  N.  C.  112. 

48  An  excise  license  may  be  ordered 
to  be  turned  over.  Wolf  v.  Selling, 
25  N.  Y.  Supp.  963. 

44  The  order  to  deliver  should 
specify  the  property  with  particu- 
larity. See  O'Mahoney  v.  Belmont,  02 
N.  Y.  133. 
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FOSM  Ho.  741. 
AffidATit  OB  tMhalf  of  roodTor  to  obtain  doUrery  of  books  and  paptnjii 

[Title  of  court  and  cause.'] 

H.  C,  being  duly  sworn,  says: 

[/  and  II  as  in  Form  730,  htU  substituting  "  deponent'*  for 
**your  petitioner."] 

III.  That  in  and  by  said  order  the  said  defendant  corporatioc, 
its  directors,  officers,  agents  and  servants  are  enjoined  from  inter- 
fering in  any  manner  with  said  receiver  in  the  discharge  of  his 
duty,  and  from  hindering  and  impeding  him  in  any  wise,  and 
from  retaining  any  of  the  property  of  the  defendant  corporation, 
or  disposing  of  the  same,  except  to  deliver  it  to  deponent  as  snch 
receiver. 

TV.  That  he  has  received  a  portion  of  the  books  and  property 
of  the  defendant  from  its  president  R.  C.  D.,  in  whose  charge  and 
possession  said  property  was ;  but  in  addition  to  the  property  de- 
livered to  deponent,  said  B.  still  holds  [here  describe  boohs  and 
papers  sought], 

V.  That  deponent  has  been  a  director  and  the  treasurer  of  de- 
fendant, and  has  frequently  inspected  said  books,  letters  and 
papers,  as  has  also  said  W.  M.,  the  secretary  of  said  defendant, 
as  appears  from  his  affidavit  hereto  annexed ;  and  that  deponent 
knows  that  all  said  books  and  papers  are  the  property  of  and 
necessary  to  the  conduct  of  the  business  of  defendant,  and  neces- 
sary for  deponent  as  receiver,  to  thoroughly  inform  him  as  to 
his  rights,  duties  and  authority  as  receiver  as  aforesaid,  and  to 
the  conduct  of  his  duties  in  preparing  his  statements  and  col- 
lecting the  property  and  assets  of  the  defendant.  That  deponent 
has  made  repeated  demands  for  said  books  and  papers  from  said 
D.,  president  of  defendant,  but  that  said  D.  has  refused  and  still 
refuses  to  deliver  the  same,  or  to  allow  deponent  to  inspect  or 
examine  them. 

VI.  That,  as  he  is  informed  and  believes,  the  said  R.  C.  D.  has 
been  and  is  representing  himself  to  the  fertilizer  trade  and  to  the 
debtors  and  creditors  of  and  those  doing  business  with  the  de- 
fendant as  its  "  successor  "  in  business ;  and  that  such  statement? 
and  representations  are  calculated  materially  to  hinder  and  im- 
pede deponent  in  transacting  the  business  of  the  receivership  of 

40  Notice  of  motion,  or  order  to  cation  in  corporation  case,  see  p.  K^- 
bTiow  cause,  may  be  adapted  from  As  to  notice  to  attomey-genenl,  tM 
Forms  47,  60.     As  to  place  of  appli-      p.  1010. 
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IT.  That  the  several  persona  whose  names  are  set  forth  m  iLc 
schedule  annexed  to  this  affidavit,  and  who  are  respectively  ten- 
ants of  said  lands  and  premises,  as  deponent  believes,  have  paiJ 
rent  to  deponent  \_or,  to  ,  the  late  receiver  in  this  can^e 

after  his  appointment,  as  deponent  believes  —  or,  as  appears  by 
the  said  late  receiver's  account^  filed  the  day  of 

in  the  office  of  ]  since  his  appointment  as  recover  iri 

this  cause. 

III.  That  the  several  tenants  in  said  schedule  named  owe  re- 
Fpectively  according  to  this  deponent's  knowledge  and  belief,  up 
to  the  respective  rent  days  specified  in  the  said  schedule,  the  sev- 
eral sums  as  set  forth  in  said  schedule,  for  rent  and  arrears  of 
rent  of  their  respective  holdings,  which  simis,  or  any  part  thereof, 
the  said  tenants  so  respectively  owing  the  same  or  any  of  tbem, 
have  not  paid  to  deponent,  although  repeatedly  applied  to  for  tluit 
purpose. 

[Jural.'}  ISignaitMreJl 

[Annex  8chedule.'\ 

FOSM  No.  T44. 
Affidavit  to  obtain  order  ttayina  other  actioni  aSectina  atwtfc 

[Title  of  action  in  which  receiver  was  appointed.'} 
[Venue.} 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff's  attorney  herein. 

II.  That  this  action  was  brought  for  the  appointment  of  s  re- 
ceiver of  all  the  property  and  assets  of  the  N.  R.  C.  Co.  in  this 
State  of  [ancillary  to  the  appointment  of  a  receiver  of 
said  company  in  the  State  of  ]. 

III.  That  on  the  day  of  ,  19  ,  this  court  duly 
made  an  order  at  a  Special  Term  thereof,  appointing  A.  6.  r^ 
ceiver  of  all  the  property  and  assets  of  the  said  company,  within 
this  State  [with  all  the  powers  vested  in  him  as  receiver  by  the 
Court  of  of  the  State  of  ],  and  that  in  and  b^ 
said  order  the  officers  and  directors  of  the  defendant  were  en- 
joined from  exercising  within  this  State  of  any  of  th« 
privileges  or  franchises  granted  to  the  said  corporation. 
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TV.  That  thereafter  the  said  receiver  duly  qualified  as  re- 
quired by  law,  and  duly  entered  into  possession  of  all  the  property 
of  the  said  company,  including  its  books,  papers  and  vouchers, 
and  is  still  in  possession  thereof. 

V.  That  a  number  of  actions  have  been  commenced  against  the 
said  N.  R  C.  Co.  in  various  parts  of  this  State  since  the  appoint- 
ment of  said  receiver,  and  attachments  in  some  cases  have  been 
levied  upon  its  property. 

VI.  That  the  said  company  is  unable  to  defend  said  actions  or 
any  actions  for  the  following  reasons : 

First  That  all  the  books,  papers  and  vouchers  of  the  said  com- 
pany are  in  the  hands  of  the  receiver,  and  are  being  actually  used 
in  making  up  the  statement  of  said  receiver. 

Second.  Its  officers  and  agents  are  restrained  and  enjoined  by 
said  order  from  exercising  privileges  or  franchises  granted  to  the 
said  corporation,  and  they  are  therefore  restrained  and  enjoined 
from  carrying  on  their  defense  to  any  of  said  actions. 

[VII.  Deponent  further  says,  that  in  a  proceeding  under  the 
Insolvent  Act  of  the  State  of  ,  a  receiver  has  been  duly 

appointed  by  the  Court  of  of  the  State  of  ,  of  the 

property  of  the  N.  R.  C.  Co.,  being  the  same  receiver  appointed 
in  this  State,  and  to  which  receivership  the  appointment  in  this 
State  is  ancillary.] 

VIII.  Deponent  further  says,  that  great  embarrassment  is 
likely  to  ensue  to  the  receivership  and  to  the  trust  property  by 
reason  of  the  pendency  of  said  actions.  That  the  plaintiffs  in 
said  actions  threaten  to  enter  judgments  with  costs,  and  that  the 
expenses  will  thereby  be  increased;  that  all  the  property  of  the 
N.  R.  C.  Co.  being  in  the  hands  of  the  court,  it  is  just  and  equi- 
table that  all  persons  having  claims  against  said  company  should 
be  required  to  file  their  claims  in  court  according  to  the  practice 
in  such  case  made  and  provided. 

[7f  an  order  to  shoiv  cause  is  asked']  IX.  That  no  previous  ap- 
plication for  an  order  restraining  such  actions  has  been  made 
herein  [except,  etc.     See  supra,  p.  171]. 

[Jurat.]  [Signature.] 

[Notice  of  motion,  or  order  to  show  cause,  see  pp.  166  and  179  of 

this  volume.^^] 

40  Or  may  proceed   by  petition   if      cases,  see  p.   1006.     As  to  notice  to 
preferred.    See  volume  I,  p.  307.    Ah      attorney-general,  p.  1010. 
to  place  of  applying  in  corporation 
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FOSM  Kb.  746. 

Ovftif  fwrWJdlBB  ABy  iBttifcraiM  by  rait  ABtiost  iocicifBi«  Btc^  cxocpt  ti 
CBfOzte  pre-erirtiiig  lien&Bo 

At  a  Special  Term  [^etc,  as  in  Farm 
No.  94,  p.  255  of  this  voltme.] 

[Title  of  action  in  which  receiver  vhm  appointed.^ 
[After  recitals  according  to  the  circumstances:'} 

Obdered,  that  all  persona  be  and  they  hereby  are  enjoined  end 
restrained  from  bringing  or  further  prosecuting  any  suits  or  pro- 
ceedings for  the  recovery  of  a  sum  of  money  only  against  the  de- 
fendant the  N.  R.  C.  Co,,  or  in  any  manner  interfering  with  the 
assets  of  said  defendant  until  the  further  order  of  this  ccint 
[except  that  nothing  herein  contained  shall  prevent,  enjoin  or 
affect  the  prosecution  to  judgment  of  the  action  heretofore  hron|^r 
in  this  court  by  the  said  A.  and  R.  I.  and  S.  Co.,  or  the  said  A. 
and  R.  I.  and  S.  Co.  from  collecting  or  enforcing  any  judgment 
obtained  in  the  aforesaid  action  against  any  property  of  the  siid 
N.  R.  C.  Co.  which  may  have  been  levied  upon  by  virtue  of  an 
attachment  before  the  appointment  of  the  said  A.  G.,  as  receiver, 
by  the  order  of  this  court  in  this  action  dated  ,  19    . 

Enter :  [signature  of  judge,  by  initials  of  nam^  cmd  title.] 


SECTION  n^. 

The  Recdvxb's  Ditties;  iNSTBUcnoNS;  asvd  ExAMUfATioN  or  ADfBSi 
Claims   (Inteeesse  Suo).8i 


1.  Power  of  the  court 

2.  Applying  for  instructioiu. 

S.  Examination  of  third  penona,  in- 
ter€88e  tuo, 

FOBMS. 

(746)  Notice   by   receiver   to   cred- 

itors and  debtors  of  the  cor- 
poration, announcing  ap- 
pointment, and  requiring 
presentation  of  claims,  et^ 

( 747 )  Order  that  creditors  of  corpo- 

ration exhibit  claims. 


(748)  Receiver's  petition  for  Inw 

to  sell. 

(749)  Order  to  show  cause  why  re- 

ceiver should  not  sell  assets 
as  an  entirety. 

(750)  Order  giving  receiver  lesTe  to 

seU. 

(761)  —  confirming  receivcr'ft  sak. 

(752)  Petition  of  receiver  to  eoinp^i 
purchaser  to  complete,  aft^r 
contract  previously  nepy 
tiated  has  been  confinn^d. 


BO  Sustained  bv  Woerishoffer  v. 
North  River  Corintr.  Co.,  00  N.  Y. 
398,  2  N.  E.  Rep.  47.  See,  also, 
Phopnix  Foundry  r.  The  Same,  33 
Hun,  156,  and  N.  Y.  Code  Civ.  Pro., 
I   1810. 


This  is  not  an  injunction  witiiifi 
the  provisions  of  law  restricting  Uie 
granting  of  injunctions.  As  to  place 
of  moving  in  corporation  cases,  see 
p.  1006.  As  to  notice  to  attorneygiB 
eral,  p.  1010. 


SI  See  extensive  note  on  these  subjects,  reviewing  many  cases,  in  19  Abb^ 
N.  C.   (N.  Y.)  350. 
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(753)  Order  that  purehaier  from  re- 
ceiver complete  his  pur- 
chase. 

(764)  Petition  of  receiver  for  au- 
thority to  pay  counsel  fees, 
etc. 

(766)  Order  sanctioning  receiver's 
employment  of  counsel. 

(756)  Petition  by  receiver  for  leave 

to  pay  claims  entitled  to 
priority. 

(757)  Notice  of  motion  by  a  party 

to  the  cause,  for  instruc- 
tions to  the  receiver. 

(758)  Petition  that  receiver  be  in- 

structed to  pay  over  a  de- 
posit or  other  fund  belong- 
ing to  the  petitioner. 

(769) receiver   be    instructed 

to  pay  administration  ex- 
pense, as  for  services,  goods 
sold,  etc.,  rent,  etc. 

(760)  Order  granting  leave  to  re- 
ceiver to  •  continue  weekly 
payment  for  labor  in  con- 
tinuance of  business. 


(761)  Order  permitting  receiver  to 
with<u'aw  a  general  sum 
for  future  disbursement. 

(762) receiver  surrender  pos- 
session, pay,  etc.,  or  that 
petitioner  have  leave  to  be 
examined  intereue  nu>. 
(Old  practice.) 

(763)  Another    Form> — hv    asking 

reference.        (Under     Code 
practice. ) 

(764)  Order  to  show  cause  why  re- 

oeiver  should  not  pay  or  de- 
liver, etc.,  with  stay  mean- 
while. 
(766)  —  on  petition  or  motion  that 
receiver  pay,  deliver,  sell, 
etc. 

(766)  Notice  of  receiver's  petition 

for  directions  as  to  sale  of 
doubtful  assets. 

(767)  Order  that  receiver  in  fore- 

closure,  pay   over    surplus 
to  himself  as  mortgagee. 


1.  Power  of  the  court.']  —  The  court  has  power  to  protect  the 
receiver  in  his  possession  and  title,  and  to  require  all  adverse 
claims  to  be  submitted  to  its  own  determination,  and  to  enjoin  all 
proceedings  against  the  fund,  or  against  him  in  such  form  that 
the  result  could  affect  the  fund,  if  brought  without  its  leave."* 

2.  Applying  for  instructions.] — Under  the  Code  procedure, 
application  to  the  court  to  instruct  the  receiver  in  reference  to 
his  duties  may  be  made,  at  any  time,  by  the  receiver,^  or  by  a 
party  to  the  action,  or  by  any  third  person  interested  in  the  prop- 
erty or  aggrieved  by  the  course  of  the  receiver.  The  application 
must,  of  conrso,  bo  made  to  the  court  making  the  appointment." 
The  court  has  power  to  hear  such  .applications  when  made  by 
notice  of  motion  or  order  to  show  cause  founded  on  affidavits;" 
but  it  is  the  better  practice,  when  any  substantial  question  col- 
lateral to  the  cause  is  involved,  to  apply  by  petition,  and  take  a 


62  See  Wnlling  r.  Millor,  108  N.  Y.  173;  Woerishoffer  r.  North  River  Const 
Co.,  99  id.  398.  Receivers  in  United  States  courts  are  an  exception  under  the 
Act  of  1887-1888;  see  supra,  p.  763. 

53  People  r.  St.  Nicholas  Bank,  76  Hun.  522,  28  N.  Y.  Supp.  114. 

M  See  Merritt  v.  Sparling.  88  Hun,  491,  34  N.  Y.  Supp.  882, 

MBrein  v.  Light,  37  MUc.  771,  76  N.  Y.  Supp.  935. 
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ref erenoe,  if  the  application  is  contested,  for  in  this  mode  M 
proofs  can  be  had,  and  the  resulting  decision  may  be  deemed  m 
judicata,^  while  an  order  made  on  affidavits  is  not^^  But  the 
court  has  power,  in  its  discretion,  to  refer  a  motion  made  on 
affidavits,"*  and  where  it  does  so,  the  same  result  as  to  conclusive 
ness  may  be  reached. 

3,  Examination  of  third  person,  interest  suo.}  —  Under  the 
old  practice,  although  any  person  getting  leave  to  sue  the  re 
oeiver  could  bring  ejectment  or  replevin  to  try  the  title,  or  an 
action  for  damages,  yet,  as  long  as  parties  were  incompet^t  h^ 
witnesses,  it  was  still  often  necessary  to  come  into  chancery  again 
to  discover  evidence.  In  order  to  give  a  more  convenient  and 
direct  remedy,  and  at  the  same  time  better  preserve  the  protec- 
tion due  to  the  receiver,  the  Court  of  Chancery  adopted  the 
method  of  allowing,  or  in  some  cases  requiring,  an  adverse  claim- 
ant to  come  in  and  be  examined,  on  his  own  behalf,  before  i 
Master  in  Chancery  in  support  of  his  claim  against  the  reoeiyer, 
and  he  was  thus  allowed  at  once  to  use  his  own  testimony  on  the 
examination  interesse  suo,  and  to  afford  a  basis  for  further  ex- 
amination upon  interrogatories  drawn  up  on  behalf  of  the  re- 
ceiver. Whether  this  course  should  be  taken,  or  leave  be  given 
to  sue,  rested  in  the  discreticm  of  the  court. 

Under  the  Code  procedure,  since  parties  are  now  competent  as 
witnesses,  there  is  no  reason  why  they  should  not  be  left  to  sue. 
except  the  greater  simplicity  and  directness  of  proceeding  br 
petition,  or  motion  and  a  reference  if  necessary.  Hence,  in- 
stead of  asking  leave  to  be  examined  interesse  suo,  the  present 
practice  is  to  ask  that  the  receiver  be  instructed  to  deliver  th*^ 
property  or  pay  the  claim,  or,  if  this  be  refused,  that  the  appli- 
cant have  leave  to  sue,. and  take  a  reference  on  the  petition. 

M  Fallon  r.  Edgbert  Woolen  Mills  Co..  31  Misc.  623,  64  N.  Y.  Supp.  461 
87  See  8upra,  pp.  149,  307.     Where  there  appeared  to  be  a  substantial  foa 

trovpray  between  adverse  claimants,  and  the  receiver  was  a  mere  custodian. 

the  court  refused  to  determine  the  matter  on  petition.    Brown  v.  IfoBcsn. 

54  App.  Div.  635,  66  N.  Y.  Snpp.  786. 
nBupra,  p.  156. 
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FORM  Ho.  747. 
Orte  tlMit  craditon  of  «oxporatioa  exhibit  cUimiL 

At  a  Special  Term  [etc.,  as  in  Farm 
No.  94,  p.  255  of  this  volume.] 
[Title  of  the  cause.] 

On  reading  and  filing  the  [a£Sdavits  of  A.  B.,  plaintiff  in  the 
above  entitled  action,  and  R.  C,  receiver  of  the  CompanT]; 

verified  the  day  of  ,  19     ;  and  on  motion  of  , 

of  counsel  for  said  , 

Obdebkd,  1.  That  a  notice  be  published,  as  hereinafter  directei 
tequiring  all  the  creditors  of  said  Company,  and  all  per- 

sons having  claims  of  any  kind  against  said  Company,  to  exhibit 
their  claims  to  said  receiver,  at  a  place  to  be  specified  in  such 
notice,  and  become  parties  to  the  above  entitled  suit  [or,  proceed- 
ing] within  six  montlis®  from  the  first  publication  of  this  order, 
and  that  in  default  thereof  they  be  precluded  from  all  benefit  of 
the  order  or  judgment  which  may  be  made  in  such  suit  [or,  pro- 
ceeding], and  from  any  distribution  which  shall  be  made  under 
such  order  or  judgment** 

2.  That  this  order  be  published  once  a  week  for  three  weeks, 
end  said  notic*  be  published  once  a  week  for  six  months,  in  two 
newf^papcrs  published  in  the  coun^  of  ,  to  wit:  the 

and  the 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  748. 
RtceiTcr's  petition  for  leave  to  eelL^ 

[As  in  Form  730,  to  the  *  ] 

III.  That  it  appears  that  the  defendant  is  owner  of  certain  real 
property  known  and  described  as  follows:    [description  of  the 

8if?ned,  was  held  a  nullity  in  Matter  presented  before  order  for  final  dis- 

of  Stonebridge,  67  Hun,  441,  10  N.  Y.  tribution,  with  excuse  of  absence  of 

Supp.  727.  knowledge. 

68  Or  more.     N.  Y.  Code  Civ.  Pro.,  In    the   abeence    of    statutes,  the 

I  1807.  court  has  a  discretion  to  let  in  beforv 

wif    the    statute    is    peremptory,  actual    distribution.       Atty.-Gen.  r. 

claims    delayed    are    wholly    barred.  Atlantic  Mut.   L.   Ins.   Co.,  U  Abk. 

Matter  of  Ilnrmony  F.   Ins.   Co.,  46  N.  C.  139.  rev'd  in  96  N.  Y.  49;  M»t- 

N.  Y,  310.  nff'p  9  Ab»).   (N.  S.)  347;  ter  of   Howard,   9   Wall.    175.    See, 

People  r.  Senirity  L.  Ins.  &  Ann.  Co.,  also,  People  c.  Security  L.  Ins.  Co., 

78    N.    Y.    114.       But   under   N.   Y.  79  N.  Y.  267. 

Code  Civ.  Pro.,  9   1«07,  as  amended  «It  is  improper  to  direct  a  sale 

by  L.  1886,  chap.  372,  they  may  be  by  a  reoeiver  of  assets,  the  title  to 
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premises,  and  state  also  what  interest  the  defendant  has  in  U, 
whai  incumbrances  there  are  upon  it,  nnd  its  value.] 

IV.  [State  reasons  for  ashing  a  sale,  for  example,  in  creditors 
suit,  thus:]  That  your  petitioner  has  found  no  goods,  or  chattels, 
or  choses  in  action  of  the  said  Y.  Z.,  out  of  which  any  money  can 
be  made  by  collection,  suit  or  sale ;  and  the  said  land  is  the  only 
available  property. 

Whebefore,  your  petitioner  asks  an  order,  allowing  him  as 
such  receiver^  to  sell  by  public  auction,**  and  convey,  all  the  right, 
title,  and  interest  of  the  said  Y.  Z.  [which  he  had  on  the 
day  of  ,  19     ]  in  and  to  said  premises;  and  that  the 

said  Y.  Z,  join  in  such  deed  if  the  purchaser  require  it,  and  for 
such  other  or  further  order  as  may  be  just  [and  for  the  costs  of 
this  application]. 

[Signature  of], 

[Jurat,]  Receiver. 

[Verification  as  in  Form  193,  p.  326  of  this  volume.  Notice  of 
motion  or  order  to  show  caused  see  supra,  pp.  327,  328,  and 
Form  757  (below).] 

[Order;  see  Form  750.] 

FOKM  No.  749. 
Order  to  show  caure  why  receiyer  should  not  tell  assets  as  an  entirety. 

[Title  of  court  and  cause.] 

Upon  the  annexed  petition  of  J.  J.  R.,  receiver  of  the  R.  &  M. 
Co.,  verified  ,  19     ,  and  upon  the  petition  and  schedules 

filed  herein  on  ,  19     ,  and  the  final  order  entered  herein 

on  ,  19     ,  and  upon  all  other  papers  and  proceedings 

herein. 

Let  the  Attorney-General  of  the  State  of  New  York  and  the 
attorneys  for  the  respective  parties  who  have  appeared  in  this 

which  is  in  dispute,  and  which  are  87  As  to  place  of  moving,  see  Rinn 

not    of    a    perishable    nature.       See  r.  Aster  F.  Ins.  Co.,  59  N*.  Y.   143, 

Brush  p.  Jay,  113  N.  Y.  482.  and  p.  1006  ialove). 

For  a  petition  for  leave  to  sell  dee-  As  to  required  notice  to  attorney- 

perate  debts  and  doubtful  claims,  see  general  in  corporation  cases,  p.   1010 

Edw.  on  Rec.,  152.  {above).    Failure  to  serve  the  attor- 

neThe  court  may  properly  author-  ney-general  was  held  to  be  cured  by 
ize  a  private  sale.  Matter  of  Deni-  directing  a  re-entry  of  the  order  of 
son,  114  N.  Y.  621,  22  St.  Rep.  064.  sale  nunc  pro  tune,  Johnson  v,  Ray- 
In  the  cat^e  of  receivers  of  corpora-  ner,  25  App.  Div.  698,  49  N.  Y.  Supp. 
tions.  the  power  is  expressly  con-  959. 
forred  upon  the  court  by  L.  1898, 
chap.  522. 
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proceeding  ehow  cause  before  the  Special  Term^  [Part  I,]  of  this 
court,  to  be  held  at  the  [(.'ountv  Court  House  in  the  Borou^  of 
Manhattan,  county  of  New  York,]  on  the  day  of 

19  ,  at  10.30  o'clock  in  the  forenoon  of  said  day  or  as  soon  there- 
after as  counsel  can  be  heard,  why  an  order  should  not  be  made 
herein  authorizing  and  directing  the  said  J.  J.  R.  as  such  re- 
ceiver to  sell  the  entire  assets  of  said  R.  &  M.  Company,  exclusire 
of  outstanding  accounts  and  demands,  and  including  the  goxi 
will,  franchises  and  trade-marks  of  said  company,  as  an  entirerv, 
at  public  auction  as  prayed  for  in  the  annexed  petition,  and  why 
}>iich  further  relief  in  the  premises  should  not  be  granted  opoo 
this  application  as  to  the  court  may  s^m  proper. 

Service  of  this  order,  with  a  copy  of  the  annexed  petition  on 
or  before  the  day  of  ,  19     ,  shall  be  suflScient. 

[Date.]  ISignaiure.] 

Justice  of  the  Supreme  Court  of  the  State  of  New  York. 

FOSX  Ho.  750. 
Order  siTins  reodTer  1mit»  to  wtSLfs 

[Title  {court  order)  and  recitals,  as  in  other  eases;  see  Form 
101,  p.  259,  inserting  facts  according  to  circumstances,  as  thus:] 
by  which  it  satisfactorily  appears  to  this  court  that  it  will  be  for 
the  benefit  of  the  assigned  property  [remaining  unsold  and  no- 
di sposed  of]  in  the  custody  of  said  receiver,  and  the  advantage  of 
all  parties  in  interest,  that  [designating  arti^^les^l  should  be  ?old 
at  [private  sale  at  and  for  the  price  offered  therefor  in  cash,] 
as  particularly  set  forth  in  said  petition  of  said  R.  C.  [and  that 
out  of  the  proceeds  of  such  sale  the  said  chattel  ninrt7no:e  and  in- 
cuTubrances  upon  the  said  should  be  pai<l   oflF  and  di?- 

chai^ed]  ;  and  further,  that  it  is  also  for  the  benefit  of  sairf 
assigned  property,  and  the  advanta^re  of  all  parties  in  interest. 

<» Sustained  In  SuHivan  r.  MiUer,  notice;    but    real    property   of  the 

40  Hun,  516.    As  to  the  discretionary  debtor  wiU  not  be  sold  until  jod^ 

power  of  the  court,  sec  Smith  r.  Dan-  ment  in  the  action,  unless  speoalk 

rie,  3  Civ.  Pro.  Rep.   127;   Syracuse  directed.     Gen.  Rule  Ko.  77. 

Sav.  Bank  r.  Syracuse,  etc.,  R.  R.  88  As   to  effect  of  order  to  sell,  »e 

N.  Y.  110.     The  receiver  of  a  debtor  Boon  r.  Moss,  70  N.  Y.  465. 

may  sell  desperate  debts  and  doubt-  69  An  order  to  sell  any  ptrticulir 

ful  claims  to  personal  property,  by  part  of  the  property  should  specific 

leave  of  court,  such  sale  to  be  at  pub*  ally  describe  it.    High  on  Ree.(^ed.). 

lie  auction  and  after  ten  days'  public  150,  citing  Dixon  v.  Rntherford.  26 

Ga.  140. 
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that  the  remaining  stock  and  property  in  said  receiver's  custody 
should  be  sold  at  public  auction,  upon  the  usual  notice,  at  some 
time  or  times  previous  to  the  day  of  next : 

Now,  on  motion  of  A.  T.,  Esq.,  counsel  for  said  receiver,  it  is 

Okdkbed,  1.  That  said  B.  C,  as  receiver  as  aforesaid,  be  and 
he  is  hereby  authorized  and  empowered  to  sell  and  dispose  of  the 
Raid  stereotype  plates  hereinbefore  referred  to,  and  fully  described 
and  specified  in  the  said  petition,  at  private  sale  at  tlie  best  price 
he  can  obtain  therefor  in  cash,  not  less  than  the  sum  of 
dollars. 

2.  That  out  of  the  proceeds  of  such  sale  said  receiver  be,  and  he 
hereby  is,  authorized  and  empowered  to  pay  the  principal  and 
interest  due  and  unpaid  upon  ihe  said  chattel  mortgage  upon  said 
Articles  in  tte  said  petition  specified,  and  to  cause  the  same  to  be 
satisfied  and  discharged,  retaining  any  balance  of  the  proceeds  of 
s-uch  sale  in  his  hands  as  receiver,  to  be  accounted  for,  and  to  abide 
the  further  order  and  direction  of  this  court. 

3.  That  said  receiver  be,  and  he  hereby  is,  authorized  and  em- 
powered to  sell  and  dispose  of  the  remaining  property  and  assets 
now  in  his  custody  undisposed  of,  or  which,  at  the  time  of  sale, 
shall  be  in  his  custody  and  control  undisposed  of,  at  public  auction, 
to  the  highest  bidder,  on  due  public  notice  thereof,  and  at  such 
time  or  times  as  he  shall  deem  most  convenient  and  proper  between 
now  and  the  day  of  next 

Enter:  [signature  of  judge  by  initials  of  name  and  title.'] 

FOKM  No.  761. 
Order  conflnning  receiTei's  sale. 

[Title  {court  order)  and  recitals  according  to  the  rase.'\ 

OsDEBED,  that  the  aforesaid  sale  be  and  the  same  is  hereby  in 
Jill  respects  confirmed,  and  the  said  receiver  is  hereby  authorized 
to  convey  and  deliver  possession  to  the  said  purchaser  the  follow- 
ing described  property  [insert  descriptionl,  and  upon  receiving 
from  said  purchaser  the  sum  of  dollars,  the  balance  of  said 

purchase-money,  the  said  receiver  is  hereby  authorized  to  deliver 
to  said  purchaser  a  deed  [or,  assignment]  of  said  property  in  thr 
usual  form. 
Enter:  [signature  of  judge  hy  initidls  of  name  and  title. ^ 
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FOSX  Ho.  758. 

Pttitioa  of  raetiTtr  to  eomptl  pvrchAMr  to  coB^lete  after  ooBtxact  gfgfiauili 
iMgotiated  hM  teen 


[As  in  Form  730,  to  the  *.] 

III.  That  among  the  assets  of  said  G.  B.  which  came  to  jour 
petitioner's  knowledge  and  possession  was  a  judgment  recovered 
by  said  G.  B.  against  one  J.  H.  M.,  in  an  action  in  the  Supreme 
( 'ourt  for  the  county  of  ,  on  the  day  of  , 
19     ,  for  the  sum  of  $ 

IV.  [//  a  pre-arranged  sale,  here  state  circumstances  of  nego- 
tiation and  contract  of  sale  of  such  assets  and  order  of  court  ob- 
tained granting  leave  to  sellJ^  If  the  purchase  was  made  at  public 
sale,  recite  briefly  the  order  authorizing  the  sale,  and  the  proceed- 
ings thereunder.    See  Form  750.] 

V.  That  thereafter  a  copy  of  said  order  was  delivered  to  said 
[purchaser],  with  a  notice  that  your  petitiwier  was  ready  tc  com- 
plete ?Hid  transaction^  and  to  assign  said  to  said  [pur- 
chaser] upon  the  payment  of  the  stipulated  price. 

VT.  That  thereafter,  as  your  petitioner  is  informed  and  be- 
lieves, said  [purchaser]  submitted  to  your  petitioner's  said  coimsol 
such  ])apers  as  he  desired  executed  for  a  complete  transfer  of 
said  [naming  ttem],  and  your  petitioner  duly  executed  and 
acknowlodijed  the  said  assignment  [and  procured  the  said 
to  be  hily  executed  jmd  acknowledged  by  M.  N.l  and  thereupon 
tendered  all  of  the  same  to  said  [purchaser] ^  and  demanded  the 
performance  of  said  agreement  on  his  p^rt,  but  he  has  hitherto 
ifailed  [and  refused]  to  perform  the  same. 

TO  This  and  the  ii«xt  Form  are  from  it  ii  not  material  whether  the  nie 

Matter  of  Denison,  114  N.  Y.  621,  22  was  public  or  private. 
St.  Rpp.  964.  in  which  it  was  held,  The    court    is   given    authority  to 

that  as  a  receiver  is  simply  an  agent  order  a  private  sale  of  corporate  s»- 

in  possession  for  the  court,  his  sales  sets,   by  receiver,  by  L.   18W,  chip, 

nre    judicial    sales,   and   may  be   en-  522. 

forced  by  order.  Such  sales  are  made  71  A  receiver  asking?  leave  to  »'I> 
ffolely  by  reason  of  the  power  con-  pursuant  to  a  contract  nepotistei 
ferred  upon  him  by  his  appointment  should  submit  a  oopy  of  the  contract 
TTe  does  not  act  by  authority  of  any  which  may  be  executed  in  advance, 
statute,  or  of  law,  independently  of  being  expressed  to  be  subject  to  ap- 
the  court,  but  because  the  court  lus  proval  of  the  eourt;  and  tbereapon 
taken  possession  of  the  property  the  order  of  approval  will  be  a  con- 
throuprh  its  receiver  as  its  agent  or  firmation  of  the  contract  and  a  pro- 
servant;  that  a  confirmation  of  the  tection  for  both  parties. 
contract  of  sale  is  not  ef^^ential,  and 
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VTI.   \_If  application  is  ex  parte,  for  an  order  to  show  cause, 
udd']     That  do  previous  application  for  has  been  made 

herein  ^except,  etcJ^I. 

'Wherefore,  your  petitioner  prays  for  an  order  requiring  the 
said  [^purchaser'\  to  perform  said  contract  on  his  part,  and  to  pay 
to  your  petitioner,  upon  receipt  of  said  assignment  and  other 
papers  for  the  transfer  of  ,  the  said  sum  of  $         ,  besides 

the  costs  of  this  application. 

{^Directions  as  under  Form  748,  and  note] 

FORM  No.  753. 
Order  that  purdiaser  from  receiver  complete  his  purcbaee. 

\_Title  {court  order)  and  recitals,  according  to  circumstances:  see 
Form  101,  p.  259.] 

Ordered,  that  the  said  [purcAewer],  within  days  from 

the  service  of  a  copy  of  this  order  upon  him  {or,  on  Z.  T.,  Esq., 
hi<;  attorney],  perform  the  contract  in  the  said  petition  of  «*ald  re- 
ceiver mentioned,  and,  upon  receiving  the  assigiiment  Uf  of  a 
judgment  or  cause  of  action  in  suit,  may  add  —  proposed  order 
of  substitution  and  consent  to  the  entry  thereof] ,  tendered  to  him 
by  said  receiver,  on  or  about  the  day  of  ,  19     , 

pay  to  said  receiver,  or  to  his  attorneys,  in  performance  of  the 
said  contract,  the  sura  of  dollars,  besides  dollars  costs 

of  this  motion. 

Enter:  [signature  of  judge  by  initials  of  nc^me  and  title.'] 


i'- 
f 


FORM  No.  754. 
Petition  of  receiver  for  authority  to  pay  counael  fees,  etcTs 

[As  in  Form  730,  to  the  *.] 

III.  That  he  has  employed  as  his  attorney  and  counsel  in  the 
above  matter  A.  T.,  Esq.,  a  counselor  of  this  court,  and  that  in  the 
course  of  his  business,  as  receiver,  he  has  found  it  necessary  to 
frequently,  and,  indeed,  almost  constantly  consult  with  said 
counsel. 


72  See  pp.  116  and  171  of  this  vol- 
ume. 

T8By  L.  1902,  chap.  60,  f  4,  as 
amended  by  L.  1904,  chap.  705,  the 
employment  of  more  than  one  counsel 
hj  the  receiver  of  a  monied  corpora- 


tion must  be  authorized  by  the  court 
upon  notice  to  attorney-general. 

Notice  to  attorney-preneral  is  neces- 
sary in  all  corporation  cases.  See 
p.  1010  of  this  volume. 


/ 
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IV.  That  your  petitioner  believes  it  will  be  necessary  to  retjuiie 
much  of  the  time  of  said  counsel  until  the  estate  in  his  hands  b 
wound-up,  and  that  in  view  thereof  he  belieyes  it  for  the  interest 
of  the  estate  that  such  employment  of  said  attorney  and  counsel 
should  be  continued,  and  that  a  proper  fee  as  retainer,  and  on 
account  of  his  said  service,  should  be  now  paid  him. 

V.  That  your  petitioner  is  informed  that  ihis  court  has,  in 
hcveral  cases  of  similar  character,  directed  the  payment  of  a  fee 
»t  the  commencement  of  proceedings  of  dollars. 

Whebefore,  your  petitioner  prays  direction:  1st  As  to  the 
(employment  of  legal  assistance.  2d.  As  to  the  amount  which  shall 
be  now  paid  on  account  of  such  assistance. 

^Directions  as  under  Form  748,  and  note.] 

FOKM  No.  765. 
Order  sanctioaiiig  reeehrtr's  tmployment  of  ooubsoLt* 

[Title  (court  order)  and  recitals,  according  to  the  case;  see  Form 
101,  p.  259  of  this  volvsne.'] 

Obdebbd,  1.  That  the  acts  of  said  receiver  in  respect  to  the 
employment  of  attorney  and  counsel  are  hereby  confirmed,  and  he 
is  hereby  directed  to  continue  such  employment  so  far  as  may  be 
necessary  for  the  proper  execution  of  his  trust 

2.  That  the  said  receiver  is  hereby  'directed  now  to  pay  said 
A.  T.,  Esq.,  who  has  been  and  is  now  acting  as  his  counsel,  as  re- 
tainer the  sum  of  dollars,  and  on  account  of  services  to  be 
rendered  by  him  the  sum  of  dollars,  out  of  the  moneys  in 
said  receiver's  hands  to  the  credit  of  the  above  entitled  cause. 

Enter :  [signature  of  jttdge  by  initials  of  name  and  title,] 

FOBM  No.  756. 
Petitioa  by  raceiver  for  leave  to  pay  daim  entitled  to  priority.^* 

[As  in  Form  730,  to  the  *.] 

TIL  That  before  his  appointment  as  receiver,  a  judgment  was 
obtained  against  the  defendant  company,  by  E.  R.  S.,  which  was 

74  Not  more  than  one  counsel  may  before,  during  and  subsequent  to  tbe 

be   employed   by   a   receiver,    except  dissolution    proceedings,    Matter  oi 

upon  leave  granted  by  the  court  upon  Little,   47   App.   Div.  2S,  62  N.  ^■ 

notice.     Gen.  Rule  No.  81.     L,  1004,  Supp.  27. 

chap.   705,  amending  L.   1002,  chap.  75  Wages  of  employes  of  the  gn^ 

60,    I    4    (as   to   receiver  of   monied  of  meclunies  and  laborers  are  eoti- 

corporation).  tied  to  priority  and  may  be  ordeiw 

See,  generally,  as  to  allowances  to  paid    upon    such   an   applieatioo;  i< 

receiver  to  pay  counsel  fees  rendered  the   workman   is   the   petitioner,  » 
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docketed  in  the  court  of  ,  and  that  an  execution 

was  issued,  and  levy  made  thereunder  by  the  sheriff,  before  his 
said  appointment.  That  the  sheriff  threatens  to  enforce  his  levy, 
unless  the  amount  therefor,  with  poundage  and  costs^  amounting 
in  all  to  dollars,  be  forthwith  paid,  and  your  petitioner  is 

advised  to  settle  the  same  at  once. 

IV.  [//  application  is  *ex  parte :]  That  no  application  [etc.,  as 
in  Form  52,  p.  171]. 

Whebefobe,  your  petitioner  prays  that  he  may  be  authorized 
to  pay  said  jud^ent 

[Directions  as  under  Form  748,  and  note.'] 

.  FORM  No.  767. 
Notice  of  motion  by  a  party  to  the  danse,  for  inetmctione  to  the  receiver.To 

[As  in  Form  47,  p.  166,  supra,  to  the  italic  clause  on  p,  167, 
co7icluding  mth  statement  of  relief,  for  instance,  in  a  partnership 
cause  thus:  —  for  other  cases  see  Forms  below,]  directing  the 
receiver  heretofore  appointed  in  this  action  [here  specify  what 
directions  are  sought,  thus]  to  proceed  in  the  further  discharge  of 
his  trust  in  disposing  of  the  copartnership  property  and  effects; 
and  that  he  be  authorized  and  directed  to  sell  the  entire  stock-in- 
trade  of  said  copartnership,  at  private  sale,"  to  at  the 
sum  agreed  upon,  to  wit  [etc.,  etc.,  stating  terms],  and  take  from 
him  his  indorsed  notes  for  one-half  of  the  purchase-money,  pay- 
able at  [etc.] J  and  for  such  other  or  further  order  as  may  be  just, 
with  costs  of  motion,  to  be  paid  out  of  the  assets  in  the  hands  of 
said  receiver. 

[Date.]  [Signature  and  office  address  of] 

Attorney  for 

[Address]  To  , 

Attorney  for 

\For  order  to  show  cause  in  lieu  of  notice,  see  Form  60,  p.  179.1 
[For  order  on  the  decision  of  the  motion,  see  Form  101,  p.  259.1 

Hhould  allege  assets  in  the  receiver's  on  legal  rights  or  equities  of  the  case, 

hands  to  an  amount  sufficient  to  pay  and  incidental  to  the  ordinary  course 

nil   expenses   of   administration,   and  of  the  cause  is  usually  made  on  aflTi- 

labor  claims,  in  full.    See  N.  Y.  Labor  davits  rather  than  on  petition. 

Law,  i  8;  Cochran  v.  Baker  Co.,  30  As  to  the  place  of  moving  in  cor- 

Misc.  48.  61  N.  Y.  Supp.  724.  poration  cases,  see  p.  1006   (above) ; 

T6May  proceed  by  petition  if  pre-  as  to  notice  to  the  attorney-general, 

ferred.     See  aupra,  p.  306.     Applica-  p.  1010. 

tion  by  a  party  to  the  cause,  founded  77  Authorized  by  L.  1898,  chap.  522. 
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FORM  No.  758. 

Pttitim  that  notiw  bt  iastnctia  to  pay  otot  a  deposit  oi  otte  fnl 
bttongiag  to  the  petitioiior.n 

[Title  of  the  cause  in  which  the  receiver  was  appointed.'^] 

To  the  Court  of 

Th«*  i>etition  of  A.  B.,  appearing  by  A.  T.,  his  attorney, 
bhows:  * 

I.  That  the  C.  Bank  has  been  for  several  years  prior  to  the 
day  of  ,  19     ,  a  banking  corporation  existing  under 

the  laws  of  this  State^  and  having  its  place  of  business  at 

II.  That  on  t^aid  last  mention(*d  day  having  theretofore  be- 
come insolvent,  it  suspended  its  business. 

III.  That  on  the  day  of  ,  19  ,  R.  C.  was  duly 
appointed  receiver  thereof  in  this  court,  and  thereupon  duly  quali- 
fied as  such,  and  entered  on  the  discharge  of  his  duties,  and  is  now 
such  receiver. 

IV.  That  after  said  bank  had  become  insolvent  and  vras  known 
to  its  officers  so  to  be,  and  immediately  before  such  suspension, 
to  wit,  on  the  day  of  ,  19  ,  your  petitioner  who 
was  then  a  depositor  in  said  bank,  and  was  ignorant  of  such 
insolvency,  deposited  with  it  to  be  credited  in  his  account  [descnfh 
ing  the  fundi, 

[Or,  That  prior  to  the  time  of  the  failure  of  the  said  C.  bank 
your  petitioner  had  sent  notes  belonging  to  your  petitioner  to  it 
for  collection,  which  were  duly  received  by  said  bank,  and  for  the 

7R  An  action  is  unnecessary,  unless  r.  Hadley,  99  id.  131;  People  f.  U«- 

there   is  a  substantial  dispute.     See  chanics'/etc.,  Sav.  Inst..  92  N.  Y.  7; 

Brown  r.  McBean.  54  App.  Div.  6.35,  Butler    r.    Sprague,    6S   N.   Y.  3W; 

60  X.  Y.  Supp.  785;  Brem  r.  Light,  Matter  of  True,  4  Abb.  N.  C.  90. 
37  Misc.  771,  70  N.  Y.  Supp.  935,  and  For  the  rules  applicable  to  adrene 

cases  cited.  claims    of   sheriff   and    receiver,  see 

May  proceed  by  notice  of  motion  if  Hooley  r.  Gieve,  7  Abb.  N.  C.  271; 

preferred.     See    supra,   p.   306.     Ap-  Rich  V,  Loutrel,  9  Abb.  Pr.  356,  18 

plication  by  a  third  person,  that  may  How.  Pr.  121. 

involve  the  trial   of  collateral   ques-  As    to    factor    and    consignor.  «« 

tionM  is  uRually  made  by  petition.  Francklyn  v.  Sprague,   10  Hon,  589. 

For  the  right  of  one  making  a  de-  79  The  application  should  be  mBdf 

posit   after   insolvency   and    immedi-  in  the  action   in  which  the  reeriTer 

ately  before  suspension,   see  Thomp-  was   appointed,   and   in    the  district 

-son "  r.    Gloucester    City    Sav.    Inst,  where   it  is  pending;    so   held,  eves 

(N.  J.,  1S.S7),  6  Cent.  Rep.  328;  Peo-  where  the  petitioner,  a  senior  attwjb- 

pie   P.    nty   Bank   of   Rochester.   93  ment  creditor,  made  the  applifstion 

N.  Y.  582,  again,  96  id.  32 ;  Craigie  in  his  jprior  action,     trillig  r.  TthmI- 

well  Co.,  151  N.  Y.  562. 
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collection  of  which  said  bank  was  to  receive  as  compen- 

nation.  That  said  bank,  as  your  petitioner  is  informed  and  be- 
lieves, prior  to  said  >  19  ,  had  collected  a  large  amount 
of  said  notes  so  sent  to  it  for  collection,  and  had  placed  the  amount 
so  collected  on  its  books  as  a  fund  belonginoj  to  your  petitioner, 
separate  and  apart  from  other  funds  in  said  bank. 

V.  That  the  said  deposit  lor,  the  fund  so  collected,  and  so 
set  apart  on  the  books  of  said  C.  bank  as  belonging  to  your  pe- 
titioner] remained  there  at  the  time  of  the  appointment  of  said 
R.  C.  as  receiver,  and  is  now  in  the  possession  and  under  the  con- 
trol of  said  receiver. 

VI.  That  prior  to  the  making  of  this  petition,  your  petitioner 
has  duly  demanded  of  said  receiver  that  he  pay  said  amount  to 
your  petitioner,  but  said  receiver  has  failed  so  to  do. 

Whebepobe,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  deliver  to  your  petitioner  the  said  deposit,  and  pay  him 
the  costs  of  this  motion  \or,  to  pay  over  to  your  petitioner  the 
said  sum  of  dollars —  with  interest  from  the  day 

of  ,  19    — with  the  costs  of  this  motion,  and  that  the 

trust  company  pay  to  said  receiver,  out  of  funds  belonging 
to  said  trust  in  its  hands,  the  sum  necessary  to  enable  him  to  make 
such  payment],  or  for  such  other  or  further  order  as  to  the  court 
may  seem  just. 

[Directions  as  under  Form  748  and  note,'\ 

FORM  Ho.  759.     • 

Petition  that  leceiTcr  be  instructed  to  pay  sdministrstion  expense,  as  for 
servicea,  goods  ecld,  etc.,  rent,  etcso 

\As  in  last  Form,  to  the  *.] 
L  That  on  or  about  the  day  of  ,  19     ,  R.  C.  was 

duly  appointed  in  this  court  receiver  of  ,  and  there- 

to An  action  is  ur necessary.     Pec-      u.  Stover,  16  Abb.  Pr.   (N.  S.)  225; 

pie  r.  Bank  of  Dansville,  39  Hun,  187.       eoods  sold,  Matter  of  U.  S.  Rolling 
Application  by   a   third   person   is       Stock,  57  How.  Pr.  16;  rent,  People  r. 

appropriately  made  by  petition.      As       Nat.  Trust  Co.,  82  N.  Y.  283 ;  Moore  r. 

to  priority  of  general  administration       Higgins,  6  N.  Y.  Supp.  895,  20  Wkly. 

expenses,    see    Matter   of   Atlas   Iron       Difr.    123;    contracts   generally,  Kain 

Constr.    Co..    19    App.    Div.    415,   46       v.  Smith,  80  N.  Y.  458.      As  to  en- 

N.   Y.   Supp.   467;    Matter  of   F.   X.       forcing    contracts    of    the    receiver's 

Muller    Co.,    21    App.    Div.    629,    47       predecessor,  see  Lehigh  Coal  k  Nav. 

N.  Y.  Supp.  277;  services,  see  Davis       Co.  r.  Central  R.  R,  Co.(N.  J.,  1886), 

3  Atl.  Rep.  134. 
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upon  duly  qualified  and  entered  on  the  discharge  of  his  dutiea, 
and  still  continues  such  receiver. 

II.  That  [here  allege  grounds  of  claim  as  in  a  wdl  dnwn 
complaint.']^^ 

WnsaEFOBx  [etc.,  see  last  Form,  for  demand;  and  Form  74d, 
and  note  for  directions'] . 

FORM  Ho.  700. 

Order  graatiag  lasTt  to  nctirm  to  contiaiM  weekly  pay-xoU  ia  continaiBtt 

of  bii8iaess.S8 

At  a  Special  Term  letc,  as  in  Form 
No.  94y  p.  255y  of  this  volume], 

[Title.] 

A  motion  having  been  made  by  the  temporary  receiver  of  tlie 
above-named  company  for  authority  to  nudce  certain  paymenti 
as  hereinafter  specified  of  expenses  incurred  by  him  in  the  con- 
duct of  the  business  of  said  company ;  and  said  motion  now  r^- 
larly  coming  on  to  be  heard: 

Now,  on  reading  and  filing  the  order  to  show  cause  dated 
,19  ,  and  the  petition  of  said  temporary  receiver  there- 
unto annexed,  verified  on  said  day,  and  on  proof  of  the  due  ae> 
vice  upon  the  Attorney-General  '^f  the  State  of  Xew  York  of  the 
said  order  to  show  cause  and  petition  and  of  a  copy  of  this  order 
proposed  to  be  entered  herein ;  and  on  motion  of  A.  &  C,  atto^ 
neys  for  said  temporary  receiver,  the  said  Attorney-General  not 
appearing  to  oppose,  it  is 

Obdebed : 

I.  That  said  temporary  receiver  be  and  he  is  hereby  author 
ized  to  expend  the  sum  of  dollars  for  his  weekly  pay- 

roll for  the  week  ending  ,19     . 

IT.  That  said  temporary  receiver  be  and  he  is  hereby  author 
ized,  until  the  further  order  of  the  Court  herein,  to  expend  the 
pum  of  not  exceeding  dollars  for  his  weekly  pay-roll  for 

each  week  following  the  week  ending  ,19 

Enter: 

81  The  claim  and  the  demand  for  w  See  Merc.  Trust  Co.  r.  Kings  Ca 

relief  should  be  stated  as  against  him      Kiev.  R.  R.  Co.,  40  App.  Dir.  HI.  SJ 
as  receiver.  N.  Y.  Supp.  992. 
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FORM  No.  761. 

Order  permitting  receiver  to  withdraw  a  general  earn  for  future  d 

ment.83 

[Appropriate  recitals  as  in  previous  Forms.] 

» 

Obdebed,  that  said  receiver  be  and  he  is  hereby  autli 
to  transfer  the  sum  of  dollars  from  his  general  a 

as  such  receiver  in  the  Trust  Company,  to  a  spec 

count  with  said  Trust  Company,  with  authority  to  said  rti 
to  withdraw  such  moneys  from  said  special  account  froii 
to  time  without  further  order  of  this  Court. 

And  the  said  Trust  Company  is  hereby  autli 

to  pay  out  said  sum  of  dollars  from  said  speci 

count  upon  the  order  of  said  receiver  without  further  authi 

Enter: 

[Initials  of  justice  and  til 

FORM  No.  762. 

Petition  that  receiver  eurrender  possession,  pay,  etc.,  or  that  petitioi 
leave  to  be  examined  interesse  suo.    (Old  practice.)84 

[Entitle,   and   state    claim,    in   same    manner   as    in   la\ 
Form^,] 

Whebefobb,  your  petitioner  asks  that  said  receiver 
rected  to  pay  [etc.,  or,  deliver,  etc,  according  to  the  ca\ 
that  your  petitioner  be  allowed  to  come  in  and  be  examii  i 
interesse  suo  as  to  whether  his  rights  in  and  to  said 
not  superior  to  the  rights  of  said  receiver  and  those  wl  • 
represents,  and  that  at  the  close  of  said  examination  th  • 
make  such  order  as  to  the  disposition  of  said  as 

court  may  seem  just. 

And  your  petitioner  further  asks  that  he  may  have  sue  i 
or  further  relief  as  may  be  just  [together  with  the  costs 
motion.] 

[Dii'ections  as  under  Form  748,  and  note,'] 

«3  A  receiver  of  a  corporation  ia  re-  that  permission  to  withdraw 

quired    to   deposit    all    monies    in    a  sum  would  be  granted,  lenvir  < 

specified  trust  company,  except  money  ceiver  with  discretion  as  to 

needed   for    immediate   disbursement.  cation;    the  court's  opinion    : 

(L.  1883,  chap.  378,  §  3.)    It  was  held  cogent  reasons  for  adopting  1  i 

in  People  r.  Manhattan  F.  Ins.  Co.,  tice. 
41   Misc.   611,  85   N.   Y.   Supp.  221,  MSee  next  Form. 
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FOKM  No.  703.  - 
Aaother  Fonn  ^  By  asking  reference.    (Under  Code  prectke.) 
[Entitle,  and  state  claim,  as  in  last  Form.] 

WiiEREFOBE,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  pay  [etc.,  or,  to  deliver,  etc.,  a4:cording  to  the  case;  see 
Forms  7r>S,  7G5,  ]  and  if  necessary  that  a  referee  he  appointed 
to  take  pr'X)f  of  the  facts  alleged  in  this  petition,  and  that  upon 
the  cominis:  in  of  his  report,  that  said  receiver  he  directed  as 
aforesaid ;  and  that  your  petitioner  have  such  other  or  further 
relief  as  may  be  just  [together  with  the  costs  of  this  moUon.] 
[Directions  as  under  Form  748,  and  note;  or  order  to  dww  cavse 

as  below.] 

FOBM  No.  764. 

Order  to  ihow  cavae  why  receiver  should  not  pay  or  deHver,  etc,  with  ttty 

meanwhile.«3 

[Name  of]  Court  [or  if  a  court  order] 

At  a   Special   Term   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.] 

Title  of  cause  in   which   receiver 
was  appointed. 


In  the  Matter  of  The  Petition  of 
M.  X.  thjiT  the  Receiver  pay  [a 
jiulirnient].'* 

Fpon  the  annexed  petition  [affidavit]  of  M.  N.,  verified  tie 
day  of  ,  and  tlie  papers  and  exhibits  therein  referred 

to,  and  thereto  annexed,  and  on  motion  of  M.  T.,  attomev  for  said 
M.  X., 

Ordered,  that  R.  C,  the  receiver  appointed  in  this  action  [and 

A.  T).  and  Y.  Z.],  show  cause  at  a  Special  Term  of  this  eonrttfl 

bo  held  [at  the  chambers  thereof]  at  the  county  court-house,   in 

the  city  of  ,  on  the  day  of  ,  19    ?  ^* 

o'clock  in  the  noon  of  that  day,  or  as  soon  thereafter 

R5  As  to  notice  to  attorney-general  m  Thia  double  title  is  not  e«cntial. 

in  corporation  cases,  see  page   1010.  and  is  not  used  unless  the  applicant 

Eustace  r.  N.  Y.  Building,  etc.,  Co.,  proceeds  by  petition,  nor  then  coo- 

fl«  App.  T)iv.  97,  »0  N.  Y.  Supp.  784.  monly,  if  he  be  a  party  to  the  actkm. 
Notice  of  application   for  the  order 
to  show  cause  is  unnecessary. 
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fis  rccc'iver  of  the  ,  to  deliver  to  him  tlie  moneys  necessary 

to  make  the  aforesaid  payments,  on  receipt  of  a  eertitied  copy  of 
this  order. 

[Releasing  and  transferring  aecuriiies  at  a  discount:]  Oi- 
i>£B£D,  that  said  R.  C,  Esq.,  as  such  receiver,  be  authorized, 
and  he  has  the  leave  and  permission  of  this  court  to  assign  and 
transfer,  or  satisfy  said  bond  and  mortgage,  and  to  surrender 
said  promissory  notes  upon  the  receipt  by  him  of  the  sum  of 
dollars  in  cash. 

[Repairing  road  and  paying  coupons.]  OBDEB£i>y  that  the  said 
receiver  be  and  he  hereby  is  directed  out  of  any  funds  in  his 
hands  which  may  remain  after  paying  the  necessary  expenses  for 
operating,  and  the  repairs  of  the  railway  of  which  he  has  charge, 
to  use  enough  of  the  same  to  put  the  S.  Division  completeij 
and  as  spee<lily  as  possible,  in  a  safe  c(xidition  for  the  transit  of 
freight  and  passengers,  making  such  repairs  and  betterments  as 
may  be  necessary  to  accomplish  that  object ;  subject  to  this  order 
in  relation  to  the  S.  Division,  as  soon  as  the  same  can  be  done, 
to  pay  the  coupons  which  fell  due  on  instant,  on  the 

bonds  of  the  first  mortgage  on  the  Main  Line  [and  so  on], 

[Sale  of  good  will  and  depreciating  property.]  And  it  ap- 
pearing by  the  moving  affidavit  [or,  petition],  there  is  danger  of 
the  deteriorating,  said  receiver  is  hereby  instructed  and 

ordered,  in  order  to  prevent  the  destruction  and  deterioration  of 
the  good  will,  business  and  property  of  which  he  is  the  receiver, 
to  sell  the  same  in  the  manner  directed  by  Rule  77,"®  respecting 
receivers  of  judgment-debtors,  so  soon  as  he  shall  have  possessed 
himself  of  the  same  sufficiently  to  enable  him  in  his  judgment 
to  make  a  beneficial  sale  thereof  [giving  to  the  purchaser  on 
said  sale  the  same  right  which  said  receiver  possesses  to  the 
popsossion,  under  lease,  of  the  premises  where  said  business  is 
located.] 

[Authentication;  see  Form  108.] 

FOSM  No.  766. 
Notice  of  reeeivef'i  petition  lor  directions  aa  to  sale  of  donbtfnl  aaatti.^ 

[Address  to  the  attom<^y8  of 
each  party  in  interest,^^] 
Please  take  notice  that  upon  the  annexed  petition  and  upon 
the  statement  of  facts,  and  the  schedules  thereto  annexed,  therein 

»  N.  Y.  Oen.  Rule  No.  77.  »i  As  to  notice  to  attomej-geoenl 

00  Such    Rale   should   be   at   public      in  corporation  cases,  see  page  1010. 

auction,    and    on    ten    days'    public 

notice.     Gen.  Rule  No.  77. 
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SECTION  V. 
V000UIIT8.M 

FORMS. 

768.  Petition   of    receiver   to   be   al-  773.  Notice  of  hearing  before  referee. 

lowed  to  account  and  be  dia-  774.  Objections      to     receiver'B  t^ 

charged.  ocounta. 

709.  Notice    of    presentation    of    ae-  775.  Report    of    referee   passing  a<^ 

count*  oounta. 

770.  Account  rendered  by  receiver.  776.  Order    confirming    referee'd  i^ 

771.  Affidavit  of  receiver   to  hia  ae-                   port,    passing    receirefi  ac 

count.  counts,  direetiag  distribatkn. 

772.  Order  of   reference  to  pass   re-  etc. 

ceiver's  account. 

FOSM  No.  76& 

Petition  of  lecttTcr  to  be  allowed  to  account  and  be  diachaxscd.V 
[As  in  Form  730,  to  the  *.] 

III.  That  your  petitioner  has  since  then  performed  the  duties 
of  this  ofKoe  and  executed  all  the  trusts  of  the  same  so  far  as  he 
has  been  able  to  do  so^  and  has  collected  all  the  assets  known  to 
him  of  said  corporation ;  duly  advertised  for  all  claims  against  the 
same,  and  discharged  all  claims  presented ;  and  there  are  no  cred- 
itors of  said  corporation  to  the  knowledge  of  your  petitioner  [or 
slate  exceptions,  if  any,  so  that  the  order  may  reserve  them]. 

IV.  That  according  to  the  accounts  of  your  petitioner  annexed 
herewith"*  [or,  herewith  filed],  there  remain,  after  paying  the 
necessary  expenses  and  charges  of  said  trust,  together  with  i 
proper  compensation  to  the  receiver,  no  assets  of  value  for  distri- 
iuition  among  the  [stockholders]   [or  state  what,  if  any]. 

V.  That  no  suits  or  legal  proceedings  in  respect  to  said  [co^ 
poration  or]  receivership  are  now  pending  to  the  knowledge  of 
your  petitioner;  nor  does  any  duty  remain  to  be  performed  bj 
said  receiver  except  to  have  his  accounts  finally  settled  [or  Me 
fxrcptions,  if  any,  so  that  the  order  may  reserve  them]. 

Wherefore,  your  petitioner  prays  that  this  court  may  finally 
settle  and  allow  his  accounts  as  such  receiver,  fib^  the  amount  to 

94  There  i«  no  npc<»HsitT  or  propriety  in  a  temporary  receiver  maWnjr  an 
account injf  to  himself  as  permanent  receiver,  and  any  such  accounting  is  not 
conclunive  upon  any  creditor  who  has  had  no  actual  personal  notice  of  it  and 
an  opportunitv  to  appear  in  it.  Sec  Matter  of  Simonda  Mfg.  Co.,  39  App.  Drf. 
576,  67  N.  Y.'Supp.  776. 

w  May  apply  on  affidavit.     See,  as  M  People  r.  Columbia  Car  SpriiC 

to    notice    to    nttomey-general,    pafre      Cb.,  12  Hun,  585. 
1010  of  this  volume;  as  to  place  of 
moving,  page  1006. 
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be  paid  to  the  attorney  for  your  petitioner  for  tlie  services  ren- 
dered, and  award  him  suitable  compensation  for  the  performance 
of  his  said  duties,  and  for  an  order  directing  the  payment  of  any 
moneys  in  his  hands  applicable  thereto  to  those  properly  entitled, 
and  relieving  and  discharging  your  petitioner  as  said  receiver,  and 
ordering  his  bond  to  be  cancelled,  and  for  such  other  and  further 
order  as  may  be  just : 

[Directions  as  under  Form  748  and  note.] 

FORM  No.  769. 
Notice  of  preaentation  of  final  accomt  of  coiporatioii  xcceivcr^r 

[Title  of  court  and  cause.] 

Notice  to  the  creditors  of  and  all  persons  interested  in  the  R.  &  M. 
Company : 
Please  take  notice  that  a  full  and  accurate  account,  under  oath, 
of  all  the  proceedings  of  J.  J.  R.,  as  receiver  of  the  above-named 
corporation,  will  be  presented  to  the  Supreme  Court  of  the  State 
of  New  York,  at  a  Special  Term,  [Part  I],  thereof,  to  be  held  at 
the  [County  Court  House,  in  the  Coimty  of  New  York,]  on  the 
day  of  ,  19     ,  at  half -past  ten  o'clock  in  the 

forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard ; 
and  that  a  motion  will  then  and  there  be  made,  that  the  said 
account  be  allowed  and  decreed  to  be  final  and  conclusive  upon  all 
the  creditors  of  said  corporation,  and  upon  all  persons  who  may 
have  claims  against  it  upon  any  open  or  subsisting  engagements, 
and  upon  all  stockholders  of  said  corporation  or  other  persons 
interested  therein,  that  the  court  ascertain  and  fix  the  amount  to 
be  paid  to  the  attorneys  for  the  said  receiver  for  their  services  and 
disbursements,  and  direct  the  payment  of  the  same,  and  that  the 
court  direct  the  settlement  of  said  account  by  reference  or  other- 
wise, and  the  payment  of  the  moneys  remaining  in  the  hands  of 
said  receiver,  after  deducting  the  amount  of  his  commissions  and 
the  expenses  of  said  accounting,  to  those  found  to  be  entitled 
thereto  as  a  final  dividend;  and  that  the  same,  so  paid  and  dis- 
tributed, the  said  receiver  be  discharged,  his  bond  vacated  and  the 
sureties  thereon  released ;  or  for  such  other  relief  as  may  be  proper. 
Dated,  New  York,  ,  19     . 

[Signature]  y 

Receiver  of  the  R.  &  M.  Co. 
Attorney  for  receiver, 

[Address.] 

07  Publish  onoe  a  week  folt  three      county  where  the  corporation  has  its 
weeks    in    two    newspapers    in    the      principal  place  of  business.     2  R.  S. 
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FORM  Ho.  770. 
▲eoottBt  raodtnd  by  i^otimM 
[Title  of  court  and  cause.] 

To  the  [Supreme  Court  of  the  State  of  New  York] : 

I,  R.  C,  of  y  do  hereby  render  the  following  acoonnt 

of  my  proceedings  as  receiver  [or,  both  as  temporary  and  as  per- 
manent receiver]  of  [the  rents,  issues  and  profits  of  the  premises 
described  in  the  complaint  herein,  which  are  known  and  desig- 
nated as  Xos.  avenue,  in  the  city  of  ]. 

I  was  appointed  as  such  receiver  by  an  order  made  and  entered 
in  the  above  entitled  action,  on  ,  19     . 

[State,  senatim,  the  facts  as  to  administratian  of  the  trust,  so 
far  as  material  to  explain  and  justify  the  account,  referring  in 
each  case  to  any  order  authorizing  the  action  taken,  as  thus:] 

[Agency  for  collection.]  I  thereupon  proceeded  to  appoint  an 
agent  for  the  collection  of  said  rents,  under  the  power  vested  in 
me  by  said  order,  and  in  the  following  statement  of  my  account  I 
have  credited  myself  with  the  payment  to  said  agent  of 
per  cent,  commission  upon  all  the  moneys  collected  by  him  during 
the  continuance  of  my  said  trust. 

[Sale  of  uncollectible  assets.]     After  having  collected  all  the 
collectible  assets  except  a  disputed  claim  on  a  guaranty,  which  by 
leave  of  this  court  I  compromised  on  receiving  the  sum  of 
dollars,  the  remainder  of  the  assets,  pursuant  to  leave  of  this  court 
first  obtained  by  order  entered  herein  on  the  day  of 

19     ,1  sold  at  public  auction  at  ,  on  the  day  of 

,19  ,  first  giving  due  notice  as  is  required  by  law  in 
the  case  of  execution  sales  [of  personal  property]  by  the  sheriff 
[or,  as  was  required  by  said  order] ,  a  copy  of  which  notice,  with 
proof  of  posting  and  service,  is  hereto  annexed  and  marked 
Schedule  .  At  such  sale  all  of  said  property  wes  sold  to  the 
highest  bidder  for  suras  asjgregating  dollars. 

[And  so  on  with  other  transactions.] 

Schedule  A  hereto  annexed  contains  a  full,  correct  and  trne 
statement  of  all  the  moneys  received  or  collected  by  me  [or  my 
said  agent] 

472,   H   87.  as  amendeu  as   to   State  WAs    to    periodical    aeconots   re- 

fMiper  by  Executive  Law,  |  74.    Alao,  quired  in  cases  of  insurance,  bankiii^. 

serve  personally,  or  by  mail,  upon  all  and  railroad  corporations,  see  N.  T. 

known  creditors,  stockholders,  and  at-  L.    1883,  cbap.   378,   as  amended  hy 

torneys  who  have  appeared  for  any  L.  1886,  chap.  40,  and  L.  1896,  ehsp. 

perAonn   in   interest,  including  attor-  139;  People  v.  Knickerbocker  L  Iiu. 

ncy-fireneral.  Co.,   18  Wkly.   Dig.   492:   Atty.-Gen. 

The  sureties  on  the  receiver's  bond  v.  Continental  L.  Ins.  Co.,  31  Hun, 

must   have  notice  of  the  accounting.  623. 
Stratton  r.  City  Trust  Co.,  86  App. 
Div.  561,  83  N.  Y.  Supp.  780. 
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Schedule  B  hereto  annexed  contained  a  full,  correct  ai 
statement  of  all  moneys  expended  by  me  in  the  execution 
said  trust,  together  with  the  object  of  .such  expenditure. 

[Continue  with  other  schedules.'] 

All  the  receipts,  statements  and  vouchers  hereto  annexe 
part  of  this  account. 

I  charge  myself  as  follows : 

Gross  receipts  as  ^hown  by  Schedule  A $ 

I  credit  myself  as  follows : 

Total  expenditures  as  shown  by  Schedule  B $ 


Leaving  a  balance  of $ 

which  consists  of  \_stating  items,  as  cash  in  a  designati 
company,  or  unrealized  a^ssets,  efc],  to  be  distributed,  i 
however,  to  the  deduction  of  the  amount  of  my  commissi: 
the  expenses  of  this  accounting. 

The  said  schedules,  which  are  severally  signed  by  me,   i 
of  this  account. 

[If  the  account  is  presented  upon  published  notice  —  i 
ceding  Form  —  set  forth  notice  and  annex  proof  of  pui 
nnd  mailing;  also  set  forth  appearances  receivedj  and    : 
schedule  of  all  persons  interested,  as  creditors,  stockholder  \ 

[If  the  account  is  presented  by  petition  and  notice  of  i 

these  matters  showing  jurisdiction  to  entertain  the  ap\ 

need  not  he  again  shown  in  the  accounf] 

[Signature  of 

Re<  i 
FOKM  No.  771. 

Affidavit  of  receiver  to  hit  account. 

[Title  of  the  cause.] 

R.  C,  of  ,  the  receiver  of  [the  rents  and  profi  • 

estate  in  question]  in  this  cause,  being  duly  sworn,  says : 

T.  That  the  forgoing  account  contains,  according  to 
of  this  deponent's  knowledge  and  belief,  a  full  and  true  i 
of  all  his  proceedings  as  receiver  of  the  [rents  and  profi  i 
said  estates  for  the  period  of  one  year,  ending  on  the 

,  19  ,  being  from  the  foot  of  his  former  accc 
of  the  former  rents  returned  by  his  said  former  account 
arrear  and  unreoeived  at  the  time  of  the  making  up  of  th 
that  it  contains  a  full  and  true  account  of  all  moneys  wl   ( 
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been  received  by  this  deponent,  or  any  other  person  by  his  order, 
or  for  his  use,  [down  to  the  day  of  ,  19     ;]  that 

he  has  been  charged  therein  for  all  moneys  received  by  him  [aiui 
embraced  within  the  period  covered  by  said  account,]  for  which 
he  is  legally  accountable;  and  that  the  moneys  stated  in  said 
account  as  collected  were  all  that  were  collectible,  according  to  the 
best  of  his  knowledge,  information  and  belief. 

II.  That  the  several  sums  of  money  mentioned  in  the  saiJ 
foregoing  account  to  have  been  paid  or  allowed,  were  actually  paid 
or  alloweil  by  this  deponent  for  on  account  of  his  receivership, 
and  for  the  several  purposes  therein  mentioned,  according  to  the 
best  of  his  knowledge  and  belief. 

III.  That  the  sums  charged  in  the  said  account,  for  which  no 
vouchers  or  other  evi<lence  of  payment  are  produced,  or  for  which 
he  may  not  be  able  to  produce  vouchers  or  other  evidences  of 
payment,  have  actually  been  paid  and  disbursed  by  him  as  char^. 

IV.  That  deponent  does  not  know  of  any  error  or  omission  in 
the  said  foregoing  account  to  the  prejudice  of  any  of  the  parties 
or  other  persons  interested  in  the  funds  or  in  the  cause. 

[Jurat.  J  \_Signature.] 

PORM  No.  772. 
Order  of  reference  to  pass  receiver*!  account. 

[ITie  object  of  motion,  or  of  the  order,  may  be  stated  Oitis:] 
Obdebkd,  That  ,  Esq.,  be  and  he  is  hereby  appoinu^ 

referee  to  take  and  state  the  accounts  of  R.  C,  as  receiver  of  [siaU 
briefly  the  scope  of  the  receivership]^  and  to  ascertain  and  report 
to  the  court  what,  if  any,  of  the  property  and  assets  in  question  in 
this  action  remain  undisjwsed  of;  and  what  are  just  allowances  to 
said  rcauv^r  for  the  costs  and  expenses  of  said  receivership  and 
his  commissions,  as  well  as  for  other  disbursements  and  payments 
properly  ina<lo  by  him,  on  account  of  said  trust  fund;*  and  alst» 
to  ascertain  and  report  the  amount  to  be  paid  to  the  attorneys  for 
said  receiver  for  their  services  and  disbursements  rendered  to  and 
on  account  of  said  receiver;  and  what  is  the  balance  in  his  hand*' 
after  making  such  allowances*  [where  the  receiver  is  in  fault,  a^^^* 
the  motion  is  acjainst  him,  add,  with  costs  of  this  motion  to  be  paid 
by  said  receiver  personally] . 

»  See   McT^ne   r.   PlncPTrille,   etc..  "  \Where  receiver  Juu  noi  yet  filei 

R.  R.  Co.    (Cal..   ISSf)),  6  Pac.  Rep.  his  account.]      That  the  Mid  R  f. 

749.  759,  and  cases  cited.  make  and  state  his  account  as  s^ 

1  Other  directions,  convenient  in  receiver,  before  the  said  rtirfff 
various  cases  according  to  circum-  herein  appointed,  on  [five]  difs*  Di- 
stances, may  be  given,  for  instance:  tice  of  hearing  to  the  jadgment-crni- 
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FORM  Ho.  773. 
Notice  of  heaxins  before  referee. 

[Title  of  court  and  cause.] 

To  the  creditors  of  the  R.  &  M.  Company : 

Please  take  notice  that  the  final  accounting  of  J.  J.  R.,  i 
porary  and  permanent]  receiver  of  the  R.  &  M.  Company 
made  before  A.  S.  N.,  Esq.,  the  referee  appointed  to  t 
state  the  account,  and  that  the  first  hearing  before  the  said 
will  taEe  place  at  his  office,  N'o.  ,  in  the 

day  of  ,  19     ,  at        o'clock  in  the         nc 

that  you  are  required  to  present  your  claims  against  1 
R.  &  M.  Cojupany  to  the  said  referee,  at  his  said  offic 
before  the  time  eet  as  aforesaid  for  the  first  hearing. 

[Dated.'] 

J.  J.  R., 
Rec 
[Name] 

Attorney  for  Receiver, 

[Address.] 

FOSM  No.  774. 
Objections  to  receiver's  accounts^ 

[Title  of  court  and  cause.] 

M.  N.,  a   [judgment-creditor]   of  ,  for  him 

others  similarly  situated,  makes  the  following  objection 
accounts  of  R.  C,  receiver  herein,  filed  the  day  of 

19     . 

[State  them  in  detail.]^ 

[Date.]  [Signature  and  office  address  of 

Attorney  for 


itora  and  others,  named  in  this  appli-  See   rIho   the    directionB 

cation.  Form  No.  782,  ifost. 

"  That  said  ....  and  all  stockhold-  2  An    unprefurrod    credit 

era  or  other  persons  interested  in  said  no  preference,  although  his 

company,  or  in  the  due  execution  of  to  the  account  have  result 

said  trust,  be  at  liberty  to  appear  by  venting  payment  to  a  crcd 

counsel  before  said   referee,  and  ob-  ing  a  preference.    People  r. 

ject  to  and  contest  said  accounts,  or  &  T.  Co.,  177  N.  Y.  231,  4 

any   part  thereof,   and  to  surcharge  3  In   case  of   ignorance 

and  to  falsify  the  same,  and  to  offer  tions  may  be  as  general  as 

proof  in  respect  thereto,  if  they  be  so  and   the   referee   may   alio 

advised.  jector    to    examine    the    n 

"  That  such  notice  of  said  proceed-  order  to  enable  Him  to  i 

ings  be  given  to  all  parties  interested  more  specific, 
as  the  said  referee  may  direct." 
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FORM  Vo.  775. 
Beport  of  rtferae  paasBg  aoconata.^ 

[TiiU  of  court  and  cause.] 

To  the  Supreme  Court  of  the  State  of  New  York : 
I,  R.  F.y  to  whom,  under  an  order  of  this  court,  bearing  dtte 
,11)     ,  made  herein,  it  was  referred,  as  sole  referee, 
among  other  things,  to  take  and  state  the  account  of  W.  J.  B.,  Esq., 
the  receiver  of  the  property  of  the  N.  T.  Co.  of  •     ,  the 

defendant  in  this  action,  and  also  the  condition  of  the  trust  prop- 
erty, and  to  hear  and  examine  the  proofs,  vouchers  and  documieiits 
for  and  against  the  said  account  \_or  otherwise  as  in  the  order  of 
reference  provided]  do  hereby  report : 

I.  That  before  proceeding  with  the  business  of  the  refenaic^ 
I  duly  took  and  subscribed  the  annexed  oath. 

II.  That  I  was  attended  on  such  hearing  by  [a  deputy  of  the 
attomoy-general  of  this  State,]  the  attorney  for  said  receiver,  and 
by  said  receiver  in  person,  and  by  [and  that  proof  was 
produced  by  affidavit  of  M.  X.,  hereto  annexed,  that  due  notice  of 
the  hearing  before  me  was  given  to  ]  ;  and  that  I  thereupon 
heard  the  proofs  of  the  respective  parties  and  examined  the 
accounts  and  the  vouchers  and  documents  relating  thereto;  and 
also  examined  said  receiver  personally,  under  oath,  and  such  wit- 
nesses as  were  produced  before  me,  touching  the  matter  so 
referred,  and  their  testimony  is  hereto  annexed;  and  that,  from 
the  proofs  before  me,  I  do  find  and  report  as  follows : 

[Set  forth  substance  of  report.] 

All  of  which,  toi?ether  with  the  evidence  taken  and  vouchers 
produced,  is  respectfully  submitted. 

[Date.]  [Signature  of] 

Referee. 

[Annex  testimony  signed.] 

[Subsequent  proceedings  by  the  various  parties,  viz..  Notice  of 
Filing,  Exceptions,  Order  Confirming,  etc.,  as  in  ordinary  refer- 
ence to  report.]^ 

4  The  referee's  report  will  not  be-  which   bring  the   matter   before  the 

eome  abRolute  as  to  creditors  who  file  court   for   determination.     People  r. 

no  exceptions,  under  Oen.  Rule  No.  Am.  Loan  ft  Tr.  Co.,  177  N.  \.  231, 

30,  when  the  directions  of  the  referee  467. 

contravene  a  positive  provision  of  the  B  See  RrasivcBB,  VoL  11. 
Code,  and  one  creditor  files  exceptions 
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FOSM  No.  776. 

Order  coaflrming  rtferM't  report,  paiiing  receiTor't  accouatiy  dirocting  dii- 

tribiitioiit  etc 

{After  appropriate  recitals  of  the  prior  proceedings:] 
Now,  upon  the  verified  account  of  said  ,  as  receiver 

aforesaid,  with  the  exhibits  thereunto  annexed,  together  with  the 
vouchers  in  support  thereof,  filed  in  the  office  of  the  clerk  of  the 
County  of  [New  York,]  on  the     *       day  of  >  19     >  w^d 

upon  the  order  of  reference,  made  herein  on  said  day  of 

,  19     ;  and  upon  the  report  of  ,  referee,  dated 

,  19     ,  and  filed  in  the  office  of  the  clerk  of  the  County 
of  New  York,  on  the  day  of  »  1^     y  ^^^  upon  the 

notice  of  the  filing  of  said  report,  dated  August  ,  19     ,  with 

admissions  of  service  thereof  by  all  the  parties  in  appearance 
herein,  and  upon  the  annexed  affidavits  of  and  , 

verified  ,19     ,  and  it  appearing  from  the  certificate  of 

the  clerk  of  the  Coimty  of  New  York,  hereto  attached,  that  no 
exceptions  have  been  filed  to  said  report  of  said  referee,  and  on 
proof  of  the  service  of  this  proposed  order  upon  the  attorney- 
general  of  the  State  of  New  York,  it  is,  on  motion  of  C.  C.  A., 
attorney  for  said  receiver, 

O&DEBED,  ADJUDGED,  AND  DECREED,  that  the  Said  report  of 
,  Esq.,  referee,  be  and  the  same  is  hereby  in  all  respects 
confirmed  and  approved,  and  that  the  account  of  the  said  , 

as  temporary  [and  permanent]  receiver  of  the  Com- 

pany, be  and  the  same  is  hereby  stated,  settled  and  allowed  as  fol- 
lows: 

THE  BECEIVEB  18  OHABGED  WITH 

Amount  received  by  him  from  all  sources,  [both 
as  temporary  and  permanent  receiver] $ 

THE   BECEIVEB  IS   CBEDITBD  WITH 

Expenses  of  conducting  the  busi- 
ness as  temporary  receiver,  as 
paid  by  him,  as  shown  by 
Schedule  C $ 

Expenses  of  administration,  other 
than  the  conduct  of  the  busi- 
ness, as  shown  by  Schedule  D. .     $ 
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Amount  advanced  by  receiver  to 
biiHself,  on  account  of  comniifi- 
eions,  as  shown  by  Schedule  E.     $ 


Total  amount  credited    $ 

leaving  a  balance  in  the  hands  of  said  receiver  of  $  ,  to 

which  should  be  added  the  sum  of  $  ,  interest  credited  oo. 

amount  on  dojwsit,  and  not  included  in  his  account,  making  a 
total  sum  of  $  in  his  hands  for  distribution,  subject  to  the 

payment  of  the  expenses  of  this  accounting,  the  bill  of  A.  &  C. 
for  lecral  services  and  the  balance  of  the  commissions  due  to  the 
!<aid  receiver;  and  it  is  further 

Ordered,  adjudged,  and  decreed,  that  the  account  of  said  re- 
ceiver as  above  stated,  settled  and  allowed,  be  and  the  same  is 
liereby  decreed  to  be  final  and  conclusive  upon  all  the  creditors 
of  the  said  Company,  upon  all  persons  who  have  claim? 

a^inst  it  upon  any  open  or  subsisting  engagement  and  upwi  all 
the  stockholders  of  said  corporation;  and  it  is  further 

Ordered,  adjudged,  and  decreed,  that  the  receiver,  out  of  the 
balance  so  found  as  above  remaining  in  his  hands  pay  to 
Esq.,  the  sum  of  dollars,  which  sum  is  hereby  allowed  to 

him  for  his  fees  as  referee  upon  this  accounting  that  he  pay  to 
.the  sum  of  $  ,  for  his  services  as  stenographer 

upon  this  accounting;  that  he  pay  to  C.  C.  A.,  his  attorney  the 
sum  of  ,  hereby  allowed  to  him  for  his  services  and  diV 

bursoments  rendered  to  and  on  account  of  said  receiver  in  this  pro- 
ceeding since  ,  19  ;  that  said  receiver  retain  the  sum  of 
$  ,  as  the  balance  of  his  commissions,  to  which  he  is  en- 
titled ;  tliat  he  pay  to  A.  &  0.  the  sum  of  $  .  which  snm  i? 
hereby  allowed  to  them  for  their  services  and  disbursements  as 
nttomeys  rendered  to  and  on  aceoimt  of  said  receiver  from  ^ 
19  ,  to  ,  19  ,  and  as  reported  for  allowance  by  said 
referee ;  that  he  pay  to  the  following  persons  the  following:  snms 
set  opposite  their  respective  names,  to  which  they  are  entitled  as 
preferred  creditors,  [under  the  provisions  of  section  8  of  the 
Labor  Law.] 

[Names]  {AtMunt] 
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It  is  fuether  ordered,  adjudged,  and  decreed,  that 
said  balance  aforesaid  said  receiver  pay  to  the  comptroUci 
State  of  New  York  the  sum  of  $  ,  being  the  amoiim 

due  the  State  of  New  York,  upon  said  corporation,  with 
and  penalties  added ;  the  said  receiver  pay  to  the  receiver  ( 
of  the  city  of  New  York  the  sum  of  dollars  remai 

his  hands   after  making  the   payments   as   above  provic 
gether  with  any  interest  which  shall  meantime  have  acci 
any,  on  account  of  the  taxes  due  the  city  of  New  York 
said  corporation. 

[Provision  for  pro  rata  payments  to  the  unpref erred  cre^ 

It  is  further  ordered,  adjudged,  and  decreed,  t! 
receiver  pay  to  himself  the  sum  of  $  ,  being  the 

claimed  by  and  allowed  to  said  receiver  for  services  of 
keeper  in  preparing  his  schedules,  which  amoimt  has  bei 
by  the  rcrjeiver  personally  and  not  reimbursed  to  him,  an<; 
is  included  in  the  amount  on  deposit  to  his  credit  in  the 
Trust  Company  in  addition  to  the  balance  of  $  ,  s. 

set  forth. 

It  is  further  ordered,  adjudged,  and  decreed,  1 
the  purpose  of  making  the  foregoing  payments  the 
Company  be  and  hereby  is  directed  to  pay  out  the  fund 
hands  to  the  credit  of  said  ,  as  receiver  of  said 

Company,  the  several  amounts  hereinbefore  directed  to 
by  said  receiver  upon  the  order  of  said  receiver;  and  it  i«i 
further 

Ordered,  adjudged,  and  decreed,  that  upon  making  : 
inents  aforesaid  the  said  and  the  Surel; 

pany,  the  surety  upon  hi<5  bonds  as  [such  temporary  i 
manPutT  receiver  aforesaid,  be  and  they  are  hereby  dischai  i 
released  of  and  from  all  liability  as  receiver  and  as  suci 
respectively  and  that  the  bonds  of  said  receiver  be  cancr 
discharged. 

Enter. 
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SECTION  VL 
Removal  ob  Dibohamk. 

FORMS. 

777.  Notice  of  motion  to  revoke  ap-  783.  Order   to   show  eaiiee  irbj  r- 

£>intinent.  oeiverehip  Afaonld  not  be  dii* 

r  for  appointment  of  a  dif-  charged, 

ferent  receiver.  784.  — diaclwi^ging  receivership. 

779.  Notice  of  motion  to  remove  re-  785.  Notice  of  motion  or  petition  to 

ceiver.  discharge   receivership  as  to 

780.  Order  removing  receiver  and  ap-  specific  property. 

pointing  eubetitute.  788.  Order  that  receiver  ptj  over  to 

781.  Notice  of   motion  to  dieeharge  his  successor. 

receiver.  787.  Affidavit  to  obtain  order  to  ilww 

782.  Order    removing    receiver    with  cause   why  removed  receti«r 

his  consent  and  substituting  should    not  be  punished  for 

new  receiver.  contempt  for  failing  to  pay 

over. 

FOUf  No.  777. 
Hotioe  of  motion  to  revoke  appointment.6 

[Object  of  motion  may  he  stated  thus:'\  that  the  said  appoint- 
ment of  R.  C.  as  receiver  may  be  revoked;  and  that  the  court 
appoint  a  new  receiver  in  this  action,  and  take  the  requisite 
securitv. 

FORM  No.  778. 
Order  for  appointment  of  a  diiferent  receiver. 

[Title  (court  order)  and  recitals  according  to  the  case.} 

Obdebed,  that  it  be  referred  [back]  to  R  F.  [the  referee  here- 
tofore appointed]  to  review  the  appointment  of  R.  O.  as  receiver 
in  this  cause ;'  and  that  the  same  may  be  supported  and  opposed 
by  further  evidence;  and  that  upon  such  review,  and  upon  due 
hearing  of  the  parties,  the  said  referee  proceed  to  appoint  a  re- 
ceiver in  this  action,  pursuant,  in  all  respects,  to  said  order. 

[Or,  that  the  order  of  reference  to  R.  F.  to  appoint  a  receiver 
in   this  action,   dated   the  day  of  ,   19    ,  be  re- 

voked and  set  aside,  and  that  —  here  proceed  as  in  an  ori^fud 
order, li 

FORM  No.  779. 
Nptice  of  motion  to  remove  receiver.T 

[The  object  of  motion  may  be  stated  thus:']  that  R  C.  ap- 
pointed receiver  in  this  action  be  removed   [and  that  it  be  re- 

e  Siney  t:.  N.  Y.  Consol.  Stage  Co.,  order  to  show  cause.    Supra,  pp.  122. 

18   Abb.  Pr.  435,  28  How.  Pr.  481;  123. 

Connolly  v.  Kretz.  78  N.  Y.  620.  As  to  applying  at  a  term  beW  br 

iSee  note  10  to  Form  781.  same  judpe,  see  supra,  p.  93. 

If  application  is  made  to  vacate  the  7  See  above  notes, 

order  or  revoke  appointment  for  ir-  The    motion    can    onlv   be   ma^* 

reenlnrity,  the  irregularity  must  be  within  the  judicial  di^trirt  where  b« 

specified  in  the  notice  of  motion  or  was  appointed.    Gen.  Rule  No.  80. 
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f erred  to  a  referee  to  —  or,  that  the  court  —  appoint  a  substitute 
in  his  place,  and  take  the  requisite  security] ,  and  for  such  other 
and  further  relief  as  may  be  just ;  and  for  the  costs  of  this  motion 
[to  be  paid  by  said  R.  C.  personally]. 

FOSH  No.  780. 
Order  removing  receiver  and  appointing  inbetitnte.s 

\jritle  {court  order)  and  recitals  according  to  the  case,"] 

OsDEBED,  1.  That  R.  C.  be  and  he  hereby  is  removed  from  the 

office  of  receiver  liereiu  \jnay  state  ground  if  desired^ j,  and  tliat 

of  is  hereby  appointed  receiver  of  ,  with 

the  powers  and  duties  conferred  by  the  order  entered  herein  the 

day  of  ,  19       [or  may  specify  them], 

2.  [Bond  clause  as  in  Form  679,  p.  1030.] 

3.  That  upon  the  filing  of  said  bond  so  approved,  in  the  office 
of  the  clerk  of  this  court,  said  R.  C.  do  forthwith  deliver  over  unto 
said  ,  receiver  herein,  all  books,  papers,  evidences  of  debt, 
accounts,  notes,  bills,  bonds  and  property  of  all  and  every  de- 
scription belonging  to  said  corporation,  which  may  have  thereto- 
fore come  into  his  hands  as  receiver  herein,  and  that  he  forthwith 
execute,  acknowledge  and  deliver  to  said  proper  deeds  of 
conveyance  of  all  real  estate  of  said  corporation  standing  in  his 
name  as  such  receiver,  conveying  such  real  estate  to  said 

as  receiver  herein,  his  successors  and  assigns  and  their  heirs,  which 
deed  or  deeds  shall  contain  a  covenant  against  the  acts  of  the  said 
R.  C,  and  shall  be  approved  as  to  form  by  one  of  -the  judges  of 
this  court. 

4.  That  it  be  referred  to  R.  F.  of  ,  as  referee,  to  take 
and  state  the  account  of  R.  C.  as  receiver  herein,  and  report  the 
same  to  this  court  with  all  convenient  speed. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  781. 
Notice  of  motion  to  discharge  receiver.io 

[The  object  of  motion  may  be  stated  thus:]  that  R.  C,  the  re- 
ceiver appointed  in  this  action,  be  discharged;  and  that  on  an 

8  Compare' Form  777.  As  to  who  may  apply,   see  First 

» See  Bruns  «?.  Stewart  Mfg.  Co.,  31  Nat.    Bank    c.    E.   T.    Barnum   Iron 

Hun.  195.  Works  (Mich.  1886),  27  N.  W.  Rep. 

10  Discharge  on  the  receiver's  app4i-  657. 

cation  before  he   has  completed   his  As  to  who  should  have  notice,  sec 

duties  is  not  matter  of  course.    Beers  Bruns  r.  Stewart  Mfg.  Co.,  31  Hun, 

V.  Chelsea  Bank,  4  Edw.  277.  165;   Miller  V.  Loeb,  64  Barb.  434; 
72 
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■ooonntiiig  by  him,  and  a  delivery  of  aU  property  and  odier  tbuig^ 
held  by  him  as  such  receiver,  to  be  made  as  the  court  may  dired 
the  bond  entered  into  by  him,  the  said  receiver,  and  his  sureties^ 
may  be  vacated  [and  that  the  plaintiff  may  pay  him,  the  said  I^ 
ceiver,  the  sum  of  dollars,  'reported  due  to  him  hy  the  re- 

port of  ,  dated  the  day  of  i  ^^    i  W 

suant  to  an  order  made  in  this  cause  the  day  of  , 

19     ]  ;  and  for  the  costs  of  this  motion. 

FOUl  No.  788. 
Order  rtmeviag  receiver  with  his  conseat  sad  sahstttntiag  aew  nmmM 

[Tilh    {court  order)   and  recitals,  according  to  the  cox;  m 
Form  101,  p.  259  of  this  volume.'\ 

1.  That  R.  C.  be  and  he  hereby  is,  at  his  own  request,  remored 
from  the  office  of  receiver  of  Estate  briefly]  to  which  he  was  ap- 
pointed by  the  order  of  this  court,  made  in  the  above  ^titled 
actions  on  ,  19  [upon  the  successor  hereinafter  ap- 
pointed duly  qualifying,  and  upon  accounting  fuUy  and  trans- 
forring  to  such  successor  all  the  assets  of  the  receivership]. 

2.  That  the  said  R  C.  pass  his  accounts  as  receiver  in  these 
actions  before  R.  F.,  Esq.,  a  counselor-atrlaw,  who  is  hereby  ap- 
pointed sole  referee  to  examine  the  said  receiver  and  his  agent  or 
agents,  under  oath,  touching  all  matters  therein  contained,  and  re- 
lating to  his  acts  as  such  receiver  [since  the  last  account],  and  to 
take  and  state  his  account  and  report  thereon  to  this  court,  with 
the  evidence. 

And  the  said  referee  is  directed  to  ascertain,  determine  and  re- 
port to  this  court  what,  in  his  opinion,  is  a  suitable  and  proper 
sum  to  be  allowed  to  said  receiver  as  and  for  his  compctisaticm; 
also  what  is  a  proper  sum  to  be  allowed  to  the  bookkeeper  and 
accountant  employed  by  said  receiver  as  and  for  his  compensa- 
tion, and  what  is  a  reasonable  sum  to  be  allowed  to  the  attomevs 
of  said  receiver  as  and  for  their  compensation  for  services  ren- 
dered since  the  of  ,  19     . 

3.  That  on  the  coming  in  of  the  said  report  and  the  confirma- 
tion thereof,  and  upon  compliance  by  said  R.  C  with  such  fur- 
ther order  as  may  be  made  herein  by  this  court,  the  said  R  C  be 
discharged  from  all  the  duties  and  responsibilities  of  his  afore- 

and  HoH  r.  Continental  Ins.  Co.,  21  An   to   the   place   for  niovinff.  «* 

Wkly.  Di^.  145.  N.  Y.  Ocn,  Rule  No.  80.     Attrfll  f. 

As  to  notice  to   Attomej-General  Rockaway  Beacb  Impr.  Co.,  25  avn, 

in  comoration  cases,  see  p.   1010  of  376,  509,*  and  note  to  Form  713. 

this  volume.  ii  Compare  Form  779. 
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said  receivership,  and  the  bond  given  for  the  faithful 
of  his  duties  as  such  receiver  be  vacated  and  canceled 
sureties  thereon  fully  exonerated  and  discharged. 

4.  That  the  said  R.  C.  transfer  and  deliver  to 
after  named,  all  the  bocJcs  and  papers,  money,  property 
of  every  kind  which  may  have  come  into  his  hands,  an 
held  by  him  as  such  receiver,  on  or  before  the  da; 
19     ,  if  said                 shall  then  have  duly  qualified  ai 
upon  the  duties  of  the  trust 

5.  And  it  appearing  to  the  court  that  ,  Esq., 
is  a  fit  and  proper  person  to  be  appointed  receiver  in  th 
in  the  place  and  stead  of  said  R.  C,  it  is  hereby  Ob 
after  judgment,  add,  adjudged  and  decreed],  that  said 
and  he  hereby  is  appointed  receiver  in  the  place  an< 
the  said  R.  C,  to  [here  state  functions  as  on  an  origim 
ment;  see  Forms  679-724,  adding}  ^  and  to  receive  and 
said  R.  C.  all  the  property  and  assets  of  the  aforesai< 
ship  [direct  assignment  if  necessary;  see  Forms  693,  7( 

6.  And  rr  is  further  ordered,  that  the  said 
ceiver,  have  and  possess  the  same  powers  and  be  sub; 
same  duties  and  obligations  conferred  or  devolved  upo 
R.  C.  by  the  order  of  this  court,  made  ,  19 
the  said  ,  as  receiver,  shall  pass  his  accounts 
provided,  once  in  each  months,  and  not  once  in  ei 
as  therein  directed]. 

7.  [Bond  clause  as  in  Form  679.] 

Enter :  [signahtre  of  judge  hy  initials  of  name  and 

F02M  No.  788. 
Order  to  show  cavae  why  reccdvecdiip  should  aot  he  diach 

[As  in  Form  60,  p.  179,  stating  relief,  for  instance,  I 

R.  C,  the  receiver  herein,  should  not  be  dischai^d  anc 

the  possession  of  all  the  property  of  which  he  is  receiv 

which  has  come  to  his  possession  as  such,  to  said  defe 

gether  witii  all  papers,  leases  and  documents  relatii 

property. 

FORM  No.  784. 

Order  discharsing  receivenhip. 

[Title   (court  order)   and  recitals,  according  to  the 
Forms  94,  p.  255,  and  101,  p.  259.] 

Ordered,  1.  That  R.  C,  receiver  in  this  action, 
hereby  is  discharged  from  any  further  duty  and  office 
ceiver,  except  as  hereinafter  set  forth. 
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2.  That  the  said  receiver  immediately  turn  over  the  posaession 
of  the  lands  and  premises  described  in  the  complaint  in  this  action 
[or  othfirwise  designate  properly]  to  the  defendants^  , 

together  with  all  papers,  leases  and  documents  relating  to  such 
property  or  to  the  tenants  and  terms  of  occupation  thereof  now 
or  hereafter  in  his  possession,  or  in  any  manner  under  his  control 
[if  necessary,  direct  account  as  in  Form  780  or  782,  or  othervn^ 
may  proceed  <Aus],  and  that  he  pay  to  such  defendants  or  the 
guardian  ad  litem  of  such  defendants  as  are  infants,  respectively, 
all  moneys  by  him  collected  as  the  rents  of  such  pronises,  and 
which  have  been  by  him  collected  since  ,  19     ,  first  de- 

ducting therefrom  his  commissions  and  other  charges  (if  any)  to 
him  by  law  allowed,  and  paying  two-thirds  of  the  sum  so  by  him 
to  be  paid  to  said  H.  C.  F.,  and  the  remaining  one-third  to  the 
defendant  W.  B.  F. 

Obdebed,  that  he  file  with  the  clerk  of  this  court,  with  all  con- 
venient speed,  a  report  of  all  his  proceedings  as  such  receiver. 

[Reservation  of  liabilitff  of  company  for  unsettled  claims,] 
It  is  fubtiieb  obdebed  and  decbeed,  diat  all  said  claims  pend- 
ing in  this  court,  whether  debts  or  other  liabilities,  shall  be  pre- 
sented to  said  Company  for  adjustment  and  settlement^ 
and  said  company  is  ordered  to  pay  the  said  debts,  with  the  costs 
and  expenses  allowed  by  law;  and  for  the  purpose  of  enforcing 
the  payment  therefor,  if  need  be,  this  court  will  and  does  retain 
jurisdiction  and  full  power  to  enforce  such  payment  and  the  lien 
heretofore  existing,  without  other  action  or  independent  proceed- 
ings.** 

FOfiM  No.  785. 
Notice  of  motion  or  petition  to  discharge  receiTerthip  ae  to  tpediic  prcperty. 

[Demand  of  relief  may  be  thus:]  to  vacate  so  much  of  the  order 
made  the  day  of  >  19     >  for  the  appointment  of  a 

receiver  herein,  as  directs  the  said  receiver  to  take  possession  of 
or  administer  [any  property  belonging  to  the  said  Com- 

pany, or  to  in  any  manner  take  possession  of  or  operate  the  said 
line  of  railroad  built  by  the  said  last  named  railroad  corporation 
under  the  charter  thereof,  or  the  equipments  or  assets  thereof], 

12  In  Anderson  r.  Tread  well,  1  Edw,  grantor  without  a  reasaignmfiit. 
Sol.  Caa.  201,  it  was  held  that  an  as-  Compare  99  N.  Y.  275. 
hi^nment  to  a  receiA'er  becomes  void  IS  Under  this  a  claimant  can  pro- 
no  soon  a»  the  object  of  the  suit  is  ceed  against  the  company  oc  f-he  foot 
accomplished,  and  when  the  purpose  of  this  order.  Farmers*  L,oon  &  Trust 
is  fulfillcil  the  property  reverts  to  the  Co.  r.  Central  Ry.  of  Iowa,  8  Fed. 

Bep.  60. 


PBO VISIONAL    REMEDIES. IV.    RECEIVER. 

and  for  such  other  or  further  order  as  may  be  just  [and  as 
give  your  petitioners  the  full  benefit  of  their  rights  as  credito 
said  Company]. 

FORM  No.  786. 
Order  that  receiver  pay  over  to  his  sucoeeeor. 

ITitle  (court  order)  and  recitals,  according  to  the  case;  see  /' 
101,  p.  259.] 

Ordered,  that  the  said  R.  C,  within  days  from  th<! 

vice  upon  him  of  a  copy  of  this  order,  pay  over  to 
receiver  of  ,  the  sum  of  dollars  [as  reported  by  the 

referee],  together  with  the  further  sum  of  dollars,  the 

of  this  motion,  amoimting  in  all  to  the  sum  of  dollars 

Enter:  {signature  of  judge  by  initials  of  name  and  title,] 

FORM  No.  787. 
Affidavit  to  obtain  order  to  show  cause  why  removed  receiver  should  1 1 
punished  for  contempt  for  failing  to  pay  over.i4 

[Title  of  court  and  cavse.'\ 

J,  D.,  being  duly  sworn,  says: 

[Allege  appointment  and  qualification  as  in  I  and  II  of  / 
731,  unless  already  shown  in  previous  proceedings  to  direct  ; 
ment,  etc.'] 

III.  [Allege  personal  service  of  order  to  pay;  see  Form  i 
suprcu] 

IV.  That  on  the  day  of  ,  19  ,  deponen 
manded  of  said  payment  to  deponent  as  receiver  o 
said  ,  [or  otherwise  show  his  authority  to  demand 
sum  of  ;  that  said  has  not  paid  to  deponei  ; 
said  sum  or  any  part  thereof,  although  the  time  limited  in 
order  within  which  to  pay  the  same  has  expired,  and  that 

has  failed  to  comply  in  any  respect  with  said  ord 
the  day  of 

V.  That  no  other  application  for  this  order  has  been  mad  , 
cept  [etc.     See  Form  52,  p.  171]. 

[Jurat.]  [Signatur 

[For  further  proceedings  see  Contempt.] 
u  Bee  CUrk  v.  Bininger,  76  N.  T.  344. 
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ARTICLE    V. 


DXPOBIT  OB  DXLIVEBT  OF  MoNET  OB  OtHKB  PeBSONAL  PbOPEBTT. 


1.  Power  of  the  court. 

2.  Distinction  between  euct  for  no- 

tion and  ca«es  for  trial. 
3. for  order  and  for  judgment. 

FOBMS. 

(768)  Kotioe  of  motion  that  partj 
deliver  or  depoait  money  or 
other  property  admitted  to 
be  due. 

(789)  Order  that  a  party  deliver  or 
pay   into   court   money   or 


property  admitted  to  be  dne 
( or  for  judgment  on  the  ad- 
mission). 

(790)  —  for  payment  of  admitted 

claim,  on  aecurity  beia; 
given   for  countercUim. 

(791)  —  that  sheriff  take  and  de- 

posit or  deliver,  when  parly 
ordered  fails  to  do  so. 

(792)  —  for  receiver,  unless  defend- 

ant delivers  or  deposits. 


1.  Power  of  the  court]  —  The  inherent  power  of  a  court  of 
equitj^^  to  make  an  order  that  a  defendant  who  admits  that  he 
possesses  money  or  other  property  and  ought  to  pay  it  over  to 
plaintiff,  must  do  so,  without  awaiting  final  judgment;  and  to 
enforce  the  order  by  proceedings  for  contempt,  is  preserved  by 
the  Code,"  and  extended  (in  respect  at  least  to  personal  prop- 
erty) to  actions  of  a  common-law  nature. 

The  court  has  no  power  to  order  the  defendant  to  pay  into 
court  an  amount  equal  to  the  sum  demanded,  upon  proof  merely 
that  the  defendant  is  insolvent,  where  defendant  does  not  admit 
the  possession  of  the  fund,  or  the  plaintiff's  ownership." 

2.  Distinction  between  cases  for  motion  and  cases  for  irioL] 
—  If  the  admission  is  of  a  sum  uncertain  in  amount,  and  whidi 
cannot  be  ascertained  definitely  by  mere  computation,  or  if  the 
ffum  or  other  property  is  not  admitted  to  be  of  right  demandable 
by  the  plaintiff,  or  at  least  to  be  held  under  such  circumstances 
that  the  court  can  say  that  as  matter  of  law  it  is  so  demandable, 
the  defendant  should  not  be  proceeded  against  by  motion  for  de- 
livery or  payment,  nor  by  motion  for  judgment;  but  is  usuall? 
entitled  to  trial  of  the  issues  or  assessment  of  damages. 

3.  Distinction  between  cases  for  order  and  for  judgment]  — 
Tf  it  does  not  appear  that  defendant  is  in  possession  in  snch 

IB  R«^  Dusenberry  r.  Woodward,  1  Abb.  Pr.  443. 

10  X.  Y.  Code  Pro.,  |  244;  Code  Civ.  Pro.,  f  717. 

IT  Balestier  t;.  Met.  Nat.  Bank.  43  Hun,  564.  The  section  does  not  authoritf 
the  court  to  direct  a  partner  to  deliver  partnership  moneys  to  another  partoef, 
for  the  purpose  of  paving  debts  of  the  firm.  Weston  r.  Watta,  M  N.  Y.  8t 
Rep,  289;  affM.  121  N.  Y.  «78, 
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sense  that  he  has  power  to  make  delivery  or  transfer,  he  should 
not  be  proceeded  against  by  order  enforcible  in  contempt,  but  by 
judgment  which  is  usually  enforcible  only  by  execution.  Judg- 
ment may,  however,  often  be  had  by  motion  on  the  plfeadings." 
Under  settled  principles  applicable  to  motions,  the  plaintiff 
may  move  in  the  alternative"  for  an  order  or  for  judgment,  and 
the  better,  opinion  is  that  under  a  notice  of  motion  for  an  order 
and  for  general  relief,  a  money  judgment  might  be  granted, 
although  it  might  be  objectionable  under  a  motion  for  judgment 
and  for  general  relief,  to  grant,  upon  default,  an  order  under 
which  defendant  could  be  imprisoned.^ 

FORM  No.  78a 
Notice  of  motioii  that  party  deliTer  or  deposit  money  or  other  property  ad- 
mitted to  be  dne. 

[Title  of  court  and  cau8e.'\ 

Please  take  notice,  that  on  the  pleadings  in  this  action  [and  on 
the  examination  of  the  defendant  filed  on  the  day  of  , 

19  ],  the  undersigned  will  move  the  couH,  at  a  Special  Term 
[Part  I]  to  be  held  at  the  city  hall  [or,  county  court  house],  in 
the  of  ,  on  the  day  of  ,  19     ,  at  the 

opening  of  the  court  on  that  day  [or,  at  o'clock  in  the 

nooA] ,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
that  [siaie  object,  as  in  either  of  the  following  Forms]^  and  for 
such  other  or  further  relief  as  may  be  just  [and  for  the  costs  of 
this  motion]. 

[Signature  and  office  address  of] 

[Date,']  Attorney  for  [momng  party]. 

[Address]  To  , 

Attorney  for  [adverse  parly] . 

FORM  No.  789. 

Order  that  a  party  deliver  or  pay  into  court  money  or  property  admitted  to 

be  due  (or  for  jadgmeat  on  the  admission). 

At  a  Special  Term  \^etc.,  as  in  Form 
No.  94,  p.  225,  of  this  volume]. 
[Title  of  cause.] 

On  the  pleadinjEjs  in  this  action,  and  the  examination  of  the  [de- 
fendant Y.  Z.]  filed  herein  on  the  day  of  ,  19     , 

IS  See  chapter  X  on  Pbactice  as  to  the  Pleadings. 
V^Bupra,  p.  84. 

so  Bupra,  p.  151.    Pom  pare  Eureka  Steam-Heating  Co.  v,  Sloteman,  67  Wis. 
118,  30  N.  W.  Rep.  244. 
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whereby  it  appears  that  the  [said  defendant  Y.  Z.]  admits  that  he 
has  in  his  possession  [or,  under  his  control]  the  sum  of 
dollars  [or,  property  hereinafter  mentioned],  the  subject  of  this 
action,  and  that  it  belongs  [or,  is  due]  to  the  plaintiff  [or,  is  held 
by  defendant  as  tnistee  for  plaintiff;  and  on  reading  and  filing 
proof  of  due  notice  of  thi<*  motion]  ;  now,  after  hearing  A.  T.,  of 
counsel  for  plaintiff,  and  T.  Z.,  counsel  for  defendant  [or,  and  no 
one  appearing]  in  opposition :  now,  on  motion  of  A.  T.,  attorney 
for  plaintiff: 

Ordered,  that  the  defendant  Y.  Z.,  within  days  after 

the  service  of  this  order,  deposit  in  court  [or,  deliver  to  the  plain- 
tiff J  [specifying  the  propeHy],  subject  to  the  further  direction  of 
the  court  [and  pay  to  plaintiff  dollars  costs  of  motion]5 

Enter:  [signcUure  of  judge  by  initials  of  name  and  tiik,] 

[Serve  personally  on  person  directed  to  make  deposit  or  de- 
livery, as  well  as  on  adverse  attorney.^ 

[Affidavit  to  disobedience,  and  proceedings  to  punish  for  con- 
tempt.   See  Contempt.] 

FOfiM  No.  790. 
Orto  for  payment  of  admitted  daimt,  on  security  betng  given  for  counter- 

[Title  (court  order)  and  recitals,  according  to  the  case.] 

Ordered,  that  the  defendant,  G.  L.,  do  within  days  from 

the  service  of  this  order,  pay  to  the  plaintiffs  [as  administrators] 
the  sum  of  dollars,  being  the  sum  admitted  to  be  in  his 

hands,  received  for  the  plaintiffs,  less  the  sum  of  ,  which 

ho  is  allowed  to  retain  until  the  decision  in  this  suit  shall  dete^ 
mine  the  amount  of  the  bad  debts  and  the  liability  of  the  plaintiffs 
Hs  administrators  therefor.  And  the  plaintiffs  must  give,  simul- 
taneously with  the  payment  of  the  money,  a  joint  and  several  bond 
or  undertaking  with  two  sureties,  to  be  approved  by  one  of  the 
justices  of  this  court,  as  to  its  form,  amount,  and  sufficiency  of 
the  sureties,  to  pay  one-fourth  part  of  all  such  outstanding  claims 
asrainst  the  late  firm  of  L.  R.  &  M.,  as  the  defendants,  or  either  oi 
thorn,  shall  be  called  upon  and  obliged  to  pay,  and  also  one-fourth 
part  of  the  moneys  paid  by  them  or  either  of  them,  or  for  which 
they,  or  either  of  them,  may  be  liable,  for  the  expenses  of  pr(^ 

21  As  to  clause  reniiirinp  fiecurity  22  Sustained  by  Roberts  r.  Ia%  * 

aR  a  condition  of  making  the  order,      Sandf.  642. 
Rco  fiupra,  p.  23S,  and  Form  No.  549, 
p.  930. 
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cuting  the  demand  against  the  corporation  mentioned  in  the 
answer  in  this  cause,  and  also  whatever  sum,  if  any,  may  be 
adjudged  by  the  court  to  be  justly  due  to  L.  for  his  time  and  ser- 
vices in  prosecuting  such  demand. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.^ 

FOKM  No.  701. 
Order  that  theriff  take  and  deposit  or  deliyer,  when  patty  ordered  fails  to  do  so. 

[Title  (court  order)  and  recitals,  according  to  the  case.  See 
Form  101,  p.  259;  and  reciting  that  it  appears  that  defendant 
has  disobeyed  the  order  of  the  court.'] 

Obdebed,  1.  That  the  sheriff  of  the  county  of  , 

take  from  the  defendant  Y.  Z.  and  deliver  to  the  plaintiff  \or, 
deposit  in  court  —  specify  the  sum  or  property;  and  give  direc- 
tions in  conformity  with  the  direction  of  the  order  which  has  been 
disobeyed] . 

2.  That  the  defendant  Y.  Z.  [forthwith]  pay  to  plaintiff 
dollars  costs  of  this  motion. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  792. 
Order  for  receiver  unless  defendant  delivers  or  deposita. 

[Title  {court  order)  and  recitals,  according  to  the  case,  as  on  a 
motion  for  a  receiver.     See  pp.  1029  to  1088.] 

Obdebed,  that  defendant  may  within  days  after  service 

of  this  order  on  him  personally  [or,  his  attorney],  deliver  to 
plaintiff  [or,  deposit  in  court]  the  sum  of  [or  otherwise  describe 
the  property]  y  in  satisfaction  of  plaintiff's  claim  to  ,  and 

that  in  default  thereof  [proceed  with  appointment  of  receiver,  as 
in  Forms  679,  etc.,  to  721]. 
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ARTICLE   VL 
Hbplevin  (Claim  and  DsLnrBKr). 


I.    OUfEEAL  PSnfCIPLES. 

1.  Outline  of  the  remedy. 

2.  Value. 

11.   Repubvtino  by  PLAiirnnr. 

3.  The  practice;  affidavit 

4.  —  plaintiff's  title. 

6.  —  doflcrlbin|(  the  articles. 
6.  —  denying  legal  custody. 


III.    DmNDAJfT^S  O01 

7.  Election^ 

8.  Ke-surrender. 


IV.     iNTEBVBmOR   OT  THIU  POaOH. 

9.  8tatutory  right  of  claim. 
L   PLAnrriFr'B  PBocBDUfoa  to 

BEPLEVT. 
FOBMS. 

(793)  Affidavit   in   replevin    (claim 

and  delivery)^ 

(794)  —  by  af^nt  or  attorney. 

(795)  —  where     exempt     property 

has  bean  seized  on  exeeu- 
tion. 
<796)   Reauisition  to  replevy. 

( 707 )  Undertaking  in  claim  and  de- 

livery (replevin). 

(708)  Approval  of  undertaking,  by 

sheriff. 

(799)  Notice  of  exception  to  sure- 

ties in  replevin. 

(800)  —  justification  of  sureties  in 

replevin. 


( 801 )  Notice  of  abandonmoit  of  psrt 

of  claim  ia  replevin. 

(802)  —  by  defendant  that  be  de- 

mands judgment  for  return 
or  value  of  chattel  re- 
plevied. 

(803)  —  of  motion;   or  order;  for 

setting  aside  replevin 
(claim  and  delivery). 

II.  DKnCfDANT*8  PBOCEEDINGS  fOB  A 

BETUBN. 

(804)  Notice    requiring    reinni  of 

chattels  replevied. 

(805)  Affidavit  on  part  of  defendant 

to     reclaim     chattels    re- 
plevied. 
(800)  Undertaking  for  defendsntto 
reclaim   chattels   replened. 

III.  IifTBBvnmoir  or  thibq  csadu^t. 

(807)  Affidavit  of  third  claimant  in 

replevin. 

(808)  Notice    to    be    endorsed   on 

above. 

(809)  —  by  sherifT  to  plaintiff  in 

replevin*  of  third  claimsaL 

(810)  Undertaking  of  indemnitv  bj 

plaintiff  against  third 
claimant  on  replevin. 

IV.  PBOCEKDHfOS  AGAIVST  SHEBOV. 

(811)  Notice  to  sheriff  to  make  i«> 

turn  in  replevin. 


I.     GENERAL   PRINCIPLE& 

1.  Outline  of  the  remedy. 1  —  The  use  of  these  forms  is  best 
understood  by  noticing  that  the  scheme  of  replevin  as  a  provi- 
sional remedy  is  t  take  the  property  into  the  custody  of  the  law 
for  a  few  days,  while  the  security  which  plaintiff  offers  to  msure 
its  return  in  case  judgment  goes  against  him,  can  be  examined  hj 
defendant.  The  defendant  on  having  this  opportunity  takes  one 
of  several  courses.^  He  can,  tacitly,  or  by  requiring  a  justifi- 
cation of  sureties,  treat  the  security  as  standing  for  him  in  place 


as  See  par.  7,  po$t. 


of  the  property ;  ^  in  which  case  plaintiff  can  receive  the  prop- 
erty free  of  the  rule  of  lis  pendens,  and  if  his  alleged  interest  is 
full  tiUoy  may,  as  against  defendant,  lawfully  sell  the  thing  if  he 
choose;^  or:  (2)  defendant  may  demand  a  return  of  the  prop- 
erty from  the  sheriff,  offering  in  turn  security  on  his  part. 

In  either  case  the  sheriff  is  protected  against  third  persons; 
but,  as  between  the  parties,  is  liable  until  sureties,  if  duly  ex- 
cepted to,  justify.^* 

But  a  third  person  claiming  as  against  defendant  may  inter- 
pose^  and  then  the  sheriff  may  require  indemnity.^ 

2.  Vdlue.'\  —  In  some  States  the  adequacy  of  the  security  to 
be  given  is  secured  by  directing  the  sheriff  to  have  an  appraisal 
made  which  shall  fix  the  amount  of  the  bond.  The  New  York 
statute  provides  for  it  by  allowing  and  requiring  the  plaintiff  to 
swear  to  his  own  valuation,  in  his  affidavit,  and  the  court  has  no 
power  to  inquire  into  the  accuracy  of  such  valuation,  or  compel 
an  additional  undertaking.^  The  plaintiff  may  state  the  value 
of  each  of  several  articles,  or  the  aggregate  value  of  all,  or  the 
aggregate  value  of  a  part  and  the  separate  values  of  the  others. 

The  defendant  can  act  on  this  valuation  by  compelling  a  return 
of  the  goods,  or  of  the  part  taken  by  the  sheriff,  on  giving 
security  at  the  same  valuation.^ 

If  the  plaintiff's  affidavit  names  only  an  aggregate  value,  and 
the  sheriff  seizes  only  part  of  the  goods,  it  seems  logical  that  the 
defendant  should  be  allowed  to  tender  an  undertaking  in  a  sum 
duly  proportioned.*®  If  the  description  of  the  goods  affords  the 
means  —  as  where  so  many  bushels  of  grain  or  pieces  of  cloth 
are  stated  to  be  of  a  specified  agi^egate  value  —  the  security  to 
be  given  for  a  part  is  a  mere  matter  of  arithmetical  computation. 

24  8.  p..  Second  Nat  Bank  of  Oswe^  r.  Dunn,  63  How.  Pr.  434,  2  Civ.  Pro. 
(Browne)  269;  Eastman  v.  Barnes  (Vt.  1885),  1  New  Engl.  Rep.  347. 

25 Stewart  v,  Wolfe  (Pa.  1886),  6  Cent,  Rep.  681,  7  Atl.  Rep.  166,  holding 
that  a  replevin  bond  given  by  plaintiff  suing  as  absolute  owner  is  a  substitute 
for  the  property  delivered  to  him  upon  it,  and  a  purchaser  from  him  acquires 
a  good  title  to  the  property  replevied. 

For  contrary  authorities  in  other  States,  see  Id,;  and  Wells  on  Repl.  260, 
f  470.  ^ 

2«An  officer  is  not  required,  before  serving  a  writ  of  replevin,  to  have  the 
sureties  approved.  He  is,  however,  bound  to  exercise  a  reasonable  discretion 
in  deciding  upon  their  sufficiency.  Stone  v.  Jenks,  142  Mass.  619,  7  East.  Rep. 
642,  and  casee  cited. 

27  See  paragraph  9,  post, 

28  U.  S.  Ijind  (5o.  V.  Bussey,  63  Hun,  816,  6  N.  Y.  Supp.  416,  17  Civ.  Pro.  164. 
2»U.  S.  Land  Co.  v.  Bussey,  aupra. 

ao  See  Webber  i?.  lianne,  22  Abb.  N.  C.  161,  II  Civ.  Pro.  64. 
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In  other  ctLses  the  sufficiency  of  the  sum  could  be  readily  de- 
ti*nnined  by  the  court  on  exceptions  to  the  undertaking. 

The  plaintiff  cannot,  by  merely  stating  the  aggregate  instead 
nf  the  separate  value  of  the  articles  named,  compel  the  giving 
of  an  undertaking  conditioned  for  the  delivery  to  him  of  all 
BMch  articles,  no  matter  how  small  a  portion  thereof  may  have 
been  actually  taken  by  the  sheriff.** 

IL     REPLBTVT^ING  BY   PLAINTIFF. 

3.  7^^  practice;  complaint  and  aifidavit']  —  The  complaint 
need  not  describe  the  property  with  the  same  particularity  as  the 
affidavit,^  and  need  not  (as  must  the  affidavit)  negative  the  ex- 
istence of  any  of  the  exceptions  contained  in  §  1690.**  At  the  time 
<if  issuing  the  summons,  or  at  any  time  thereafter,  and  before  de- 
fe'inlant  has  answered,  or,  in  case  of  default  for  want  of  appearapce 
or  answer,  before  entry  of  final  judgment,  an  affidavit  of  the  facts 
which  entitle  plaintiff  to  possession,  must  be  made  by  plaintiff  or 
(lie  of  several  plaintiffs,  or  (if  plaintiff  is  absent,  or  all  the  ma- 
terial facts  are  personally  known)  by  plaintiff's  agent  or  attorney. 
If  not  made  by  plaintiff,  the  affidavit  must,  under  the  Xew  York 
statute,  indicate  what  allegations  are  made  on  information  and 
l)elief,  and  8(»t  forth  the  grounds  of  belief  as  to  matters  not  all^^e*! 
ujxm  his  knowledge,  and  the  reason  why  the  affidavit  is  not  made 
by  the  plaintiff.**  In  the  absence  of  such  a  statute  an  affida\'it  by 
an  agent,  "  to  the  best  of  his  knowledge,  information  and  belief," 
is  enough,"  and  even  in  Xew  York  is  probably  enough  upon  the 
alleged  caiise  of  the  detention  of  the  chattel.*^  But  it  is  the 
l)etter  practice  in  all  cases  where  the  plaintiff  does  not  make  the 
affidavit,  to  s\i{\o  the  reason,  and  indicate  what  is  alleged  on 
kno\vle<lge,  and  the  grounds  of  belief  as  to  the  other  allegations. 

The  affidavit  is-  a  proceeding  in  the  action,  and  is  to  be  so  en- 
titled." The  alleged  cause  of  detention  need  only  be  stated  upon 
the  "  bf»st  knowledge,  information  and  belief  of  the  person  making 
the  affidavit."^« 


31  WWer  r.  Manne,  11  Civ.  Pro.  R,  (Browup)   64,  22  Abb.  X.  P.  151. 
12  (^](»mmons  r.  Brinn,  36  Mi«c.  157,  72  N.  Y.  Supp.  1060. 

33  1IofTman  r.  Mnrkbam,  88  Him,  18.  34  N.  Y.  Sgnn.  408. 

34  N.  Y.  Code  Civ.  Pro.,  S  1712;  Sloan  v.  Implement  Dealers'  Mf«r.  Cc  2ri 
m^c.  451,  55  N.  Y.  Sunn.  5.58. 

•«  V.  S.  r.  Bryant,  111  V.  S.  400.     (So  holding  of  a  public  officer.) 

3fl  Sec  Sloan  v.  Implement  De-Tiers'  Mfg.  Co.,  26  Misc.  451,  56  N.  Y.  Supp.  65«. 

37  Otljcrwi^c  at  common  law. 

38  Code  Civ.  Pro^  f  1005;  Sloan  r.  Implement  Dealers'  Mfg.  Co.  (•upra). 
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What  18  a  reaa<Kiably  definite  description  of  chattelfl  in  any  ease 
must  be  detennined  somewhat  by  the  possibility  of  giving  and 
stating  distinguishing  characteristics  and  marks  of  the  property.^ 
If  the  requisition  and  the  affidavit  are  regular  and  sufficient,  any 
difficulty  resulting  from  a  confusion  of  goods  will  be  rdegated  to 
the  trial,  and  will  not  be  considered  on  a  motion  to  set  aside  the 
process  and  proceedings.*^ 

If  the  proper  article  is  taken  under  a  misdescription  the  court 
have  power  to  amend  the  description.** 

6.  —  denying  legal  eiLstody.li  —  The  denial  required,  of  the 
property  having  been  taken  for  tax  or  on  execution,  etc.,  must 
be  direct  and  full.  The  plaintiflF  cannot  evade  the  restrictions 
of  the  statute  by  alleging  that  the  property  was  not  taken  for 
any  "  legal  tax,"  *•  or  on  any  **  valid  judgment."*" 

ni.    DEFENDANTS  COURSE. 

7.  Eledion.'l  —  Defendant,  unless  he  moves  to  set  aside  the 
proceedings  as  void  or  irregular,  must  elect  whether  he  wiU  look 
to  the  security  in  place  of  the  property,  and  let  the  property  be 
delivered  to  the  plaintiff,  or  whether  he  will  reclaim  the  property. 
And  this  election  he  must  make  within  three  days. 

If  within  that  time  (without  giving  security  to  get  a  return) 
he  does  not  except  to  plaintiiPs  sureties,  he  waives  his  objections 
to  thorn.  If  within  that  time  he  does  except,  he  manifests  his 
election  to  let  the  property  be  delivered  to  plaintifF,  and  to  look 
to  the  security,  if  it  be  approved,  or  to  the  liability  of  the  sheriff, 
if  it  be  not  approved.** 

If  he  does  not  except  to  the  sureties  he  may  within  the  same 
three  days  serve  a  counter  affidavit,  undertaking  and  requisition. 
for  a  return  of  the  property,  or  such  part  thereof  as  has  been 


4«  Marshall  r.  Friend,  33  Misc.  443,  9S  N.  Y.  Snpp.  502;  alTd.  59  App.  Dit. 
628. 

♦TMnrshall  c.  Friend,  9upra, 

4SMK^ourt  r.  Bond,  64  Wis.  596,  25  N.  W.  Rep.  532,  holding  thus  of  thi 
dosoription  in  a  writ  of  replevin. 

49  ^roriaujfhry  r.  Cratzenberg,  39  HI.  117,  123;  8.  F.,  Norris  c.  Jones,  81  Inn. 
304.  30  N.  Y.  Siipp.  1134.  • 

00  Under  a  statute  requiring  an  allegation  that  the  property  was  "  not  takea 
in  execution  on  any  order  or  judgment,"  the  omission  of  the  wordi  order  or, 
do  not  vitiate.    Auld  i:.  Kimberlin,  7  Kans.  601. 

It  is  not  enough  to  allege  that  the  goods  were  taken  on  execution  «l?^ 
him  on  a  void  judgment.  Plaintiff  cannot  question  the  validitj  of  tte  joat 
went  in  that  manner.     Wilson  t:.  Kraeklin,  7  Nebr.  50. 

51  Cullen  r.  Miller,  5  Abb.  N.  C.  282;  Hofbeimer  v,  CampbeH,  69  N.  T.«» 
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actually  replevied.  The  mode  of  fixing  the  amount  of  the  under- 
taking has  been  already  stated.  The  fact  that  a  trial  on  the 
merits  and  judgment  has  been  had  meanwhile,  does  not  alone 
preclude  such  a  demand  for  a  return.^  His  demand  j)reventi» 
delivery  to  the  plaintiff;"  and  the  justification  of  his  sureties,^  or 
the  omission  of  plaintiff  to  except  to  them,  perfects  his  right  to 
a  return  of  the  property. 

Qiving  the  undertaking  to  obtain  a  return,  containing  a  recital 
that  plaintiff 'has  caused  the  chattels  to  be  taken  from  his  pos- 
session, estops  the  defendant  from  denying  that  the  property  was 
in  his  possession  at  the  commencement  of  the  action,  and  from 
showing  that  it  was  different  or  other  property.** 

8.  Re-surrender.']  —  If,  after  obtaining  a  return  of  the  prop- 
erty, defendant  wishes  to  surrender  it,  a  mere  offer  to  do  so, 
unaccepted,  is  unavailing.     He  must  offer  to  allow  judgment^ 

IV.     INTERVENTION  OF  THIRD  PERSON. 

9.  Statutory  right  of  claim.'] — A  stranger  to  the  action  who 
claims  as  against  the  defendant  a  right  to  possession  existing  at 
the  time  the  property  was  replevied  from  the  defendant  or  his 
agent,"  may,  at  any  time  before  its  actual  delivery  to  either 
party,  claim  it  of  the  sheriff  by  proper  aflSdavit  and  notice  pro- 
ceeding from  himself  or  his  attorney  or  afi:ent;*®  and  the  sheriff, 
if  the  plaintiff  on  request  does  not  indemnify  him,  may  surrender 
the  property  to  the  claimant  without  thereby  incurring  any  lia- 
bility to  the  plaintiff."* 

82  Corn  Exch.  Bank  r.  Blye,  102  N.  Y.  305,  0  Civ.  Pro.  416. 

83  Graham  c.  Wella,  18  How.  Pr.  376. 

84  8ee  Grant  v.  Booth,  21  How.  Pr.  354;  Manley  r.  Patterson,  3  Code  Rep.  89. 
85 Diossy  V.  Morgan,  74  x^.  Y.  11 ;  Martin  r.  Gilbert,  119  id,  298.    The  court 

may  alloAv  such  a  recital,  if  inadvertently  made,  to  be  superseded  by  the  can- 
celling of  the  undertaking  and  the  giving  of  a  new  one.    Dale  v.  Gilbert,  128 
N.  i.  625. 
06  Brewster  o.  8illiman,  38  N.  Y.  423. 

87  Einstein  r.  Dunn,  61  App.  Div.  195,  70  N.  Y.  Supp.  520;  alTd  on  opinion 
below,  171  N.  Y.  648. 

88  Bishop  r.  Baxter,  3  Daly,  176. 

80  N^.  Y.  Code  Civ.  Pro.,  f  1709.  No  action  will  He  against  the  sheriff,  acting 
under  a  valid  requisition,  except  as  provided  in  section  1710.  McCarthy  v, 
Ockerman,  154  N.  Y.  565;  Hastings  r.  Nagel,  83  Hun,  205,  31  N.  Y.  Supp.  598. 

For  the  history  of  the  remedy  of  a  third  claimant,  see  Manning  v.  Keenan, 
73  N.  Y.  45. 

A  withdrawal  of  the  claim  to  allow  the  sheriff  to  deliver,  held  not  to  waive 
the  right  of  action  against  the  sheriff.  Haskins  r.  KeUy,  1  Abb.  Pr.  (N.  &) 
63,  1  Hobt.  160. 

In  BiAhop  V',  Baxter,  3  Daly,  176,  the  court  refused  to  try  the  question  oi 
agency  or  claim,  on  affidavits. 
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Or,  the  claimant  may  apply  to  be  made  a  party  defendant 
under  Code  Civ.  Pro.,  §  452,^  and  if  taken  from  the  claimant, 
may  maintain  replevin  or  conversion  against  the  sheriff.*^  If  the 
8heri£F  takes  the  chattels  from  the  possession  of  the  third  peraon, 
the  sureties  on  plaintiff's  undertaking  given  upon  the  requisition, 
are  not  liable  therefor.® 


I.    PLAXZITXFr'B    PBOCBDIKOS  TO  RSPLBVT. 

FOUl  No.  703. 
Affidavit  in  replevin  (cUim  and  delivery). 

[Title  of  court  afid  action.li 
IVentie.] 

A.  li.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  [or,  one  of  the  plaintiffs  —  or,  t'ae 
agent  —  or,  attorney  of  the  plaintiff®]  in  this  action. 

TI.  That  he  [or,  said  plaintiff]  is  [if  summons  has  been 
served,  say,  and  at  the  time  of  the  commencement  of  this  action,** 
was]  the  owner*  [or  if  several,  are,  and  were  the  owners],  and 
lawfully  entitled  to  the  immediate  possession  of  the  following  de 
scribed  chattels  [or,  is  lawfully  entitled  to  the  immediate  posses- 
sion of  the  following  described  personal  property,  claimed  in  this 
action,  to  wit  [designating  them,^  thus:'] 

One  rosewood  upright  piano,  made  by  Steinway  &  Sons,  and 
numbered  [or,  now  in  the  house  of  the  defendant  Y.  Z.  ai 

,]  of  the  value  of  $400^  [and  if  chattels  in  bulh  slaU 
weight,  measurement,  or  other  quantity].^ 

90  See  Standard  Sewing  Machine  Co.  r.  Heyman,  25  Misc.  429,  54  X.  Y. 
Sup  p.  930.  He  cannot  be  brought  in  against  his  wiU.  Goldstein  v.  Shaping 
85  App.  Div.  83,  82  N.  Y.  Supp.  1038. 

61  Pracht  r.  Gunn,  69  App.  Div.  396,  74  N.  Y.  Supp.  991 ;  Standard  Sewing 
Machine  Co.  r.  Heyman,  25  Misc.  429,  64  N.  Y.  Supp.  936.  Compare,  howewr, 
McCarthy  t\  Ockerman,  154  N.  Y.  565,  where  the  chattels  were  replevied  tnm 
the  posscAHion  of  the  defendant, 

«2  Leonard  r.  Buttling,  19  Misc.  219;  13  App.  Div.  179,  43  N.  Y.  Supp.  387. 

63  If  made  by  agent  or  attorney,  in*  action  without  alleging  a  preaent 
dicate  in  the  allegations  those  made       right. 

on  information  and  belief.    N.  Y.  Code  »  A    sufficient    statement  without 

Civ.  Pro.,  f  1712.  stating     facts     showing     ownership. 

64  Under    N.    Y.    Code    Civ.    Pro..       Burns  r.  Bobbins,  1  Code  Rep.  62. 

§   1090.  it  seems  to  be  enough  in  an  on  See  paragraph  5,  p.  1149,  Mprd. 

afTidavit  made  after  service  of  sum-      as  to  requirements, 
mons  to  say  that  plaintiff  was  enti-  67  As   to   stating   value,  see  p»n- 

tied,  etc.,  at  the  commencement  of  the      graph  2,  p.  1147. 

68  N.  Y.  Code  Civ.  Pro.,  $  1657. 
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[//  plaintiff  seeks  to  recover  all  the  chattels  in  a  certain  place, 
it  is  sufficient  to  state  as  follows:  All  the  dry  goods,  notions,  car- 
pets, wall  paper,  crockery,  boots  and  shoes,  groceries,  fixtures,  safe, 
and  personal  effects  of  the  firm  of        *         in  the  premises  No. 
in  the  city  of  .]® 

[//^  plaintiff  is  not  owner,  but  merely  claims  a  right  of  posses- 
sion, state  the  facts  with  respect  to  it^^  for  instance,  thus:^ 

[Where  he  claims  under  a  special  agreement.^  That  the  plain- 
tiff is  entitled  to  the  immediate  possession  of  said  chattels,  by 
virtue  of  an  agreement  between  him  and  the  above-named  defend- 
ant Y.  Z.,  of  which  the  following  is  a  copy  [inserting  if]?^ 

[Or,  where  he  claims  as  pledgee:  That  said  goods  were  de- 
livered to  said  plaintiff  by  ,  as  a  security  for  the  payment 
of  dollars ;  and  that  said  defendant,  unkno^vn  to  said  plain- 
tiff, took  said  goods  from  plaintiff's  possession,  against  his  will, 
and  now  refuses  to  return  the  same;  that  the  said  sum  of  money 
is  still  due  and  unpaid,  and  plaintiff  is  still  entitled  to  said  goods 
as  his  security  therefor,  and  that  to  the  best  of  deponent's  infor- 
mation and  belief  said  is  the  owner  of  said  goods  or  was 
such  owner  at  the  time  of  their  said  delivery  to  plaintiff.] ^^ 

[Or,  where  he  claims  as  lessee:  which  goods  said  plaintiff  hired 
of  said  defendant  on  the  day  of  ,  19     >  for  the 

term  of  months,  and  paid  him  therefor  the  sum  of 

dollars ;  and  that  said  term  has  not  yet  expired,  and  said  defend- 
ant wrongfully  retook  possession  of  said  goods.] 

[Or,  where  he  claims  as  bailee  for  hire:  that  said  goods  were 
deposited  with  plaintiff  for  storage,  by  their  owner,  M.  N.,  for 
months,  on  an  agreement  by  M.  N".  to  pay  the  plaintiff 
storage  therefor,  which  storage  is  worth  dollars;  and  they 

have  been  taken  from  the  plaintiff  without  his  consent,  and  with- 
out payment  of  said  storage.]^ 

III.  That  said  chattels^*  are  [if  summons  has  been  served,  say, 
and  at  the  time  of  the  commencement  of  this  action,  were''*] 
wrongfully  detained  by  said  Y.  Z.''® 

fl»  Sustained  in  McCarthy  r.  Ocker-  is  desired  to  replevy,  held  not  to 
man,  154  N.  Y.  565.  vitiate.      Brown  r.  Poland,  54  Conn. 

70  Required  by  N.  Y.  C6de  Civ.  Pro.,       313.  7  Atl.  Rep.  719. 

S  1693,  8ubd.  1.  76  See  note  64  on  p.  1152. 

71  The  writing  should  be  set  out.  76  As  to  amending  by  joining  an- 
Depew  V.  Tx»al,  2  Abb.  Pr.  131.  other  person  not  named   in  the  affi- 

72  See  Lange  v,  Lewi,  68  N.  Y.  davit,  see  Bardwell  v.  Stubbert,  17 
Super.  Ct.  266,  11  N.  Y.  Supp.  202.  Nebr.  485,  23  N.  W.  Rep.  344.  hold- 

78  See  Lange  v.  Lewi,  aupni.  ing  such   amendment  not  allowable. 

74  Omission  to  say  in  terms  that      It   would   be  otherwise,   however,  II 

the  goods  described  are  those  which  it       such  person  or  party  was  brought  in 

73 
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IV.  That  the  alleged  cause  of  the  detention  thereof,  according 
to  this  deponent's  hest"  knowledge,  information  and  belief,  is  as 
follows  [stating  it,  for  instance,  thus:  that  the  defendant  claira:< 
to  h*»ld  them  under  an  alleged  assignment  from  one  il.  ^,—  or, 
claims  to  be  the  ow*ner  of  said  chattels.] 

[Or,  where  they  are  held  under  levy:  that  defendant  claiming 
to  be  sheriff  of  y  has  seized  the  same  under  an  alleged 

execution  —  or,  attachment  —  against  the  property  of  .]^ 

[Or,  where  possession  was  obtained  by  fraud:  that  said  defend- 
ant claims  to  have  purchased  the  same  from  said  plaintiff;  but 
t»aid  pretended  purchase  was  procured  by  fraud  on  the  part  of 
said  defendant  in  representing  himself  to  be  solvent,  and  worth 
dollars,  when  in  fact  he  was  insolvent,  and  wholly  unable 
to  pay  his  debts,  and  well  knew  the  fact  so  to  be,  and  made  such 
representations  to  said  plaintiff  with  intent  to  deceive  and  de- 
fraud him ;  and  relying  thereon  said  plaintiff  parted  with  posses- 
sion of  said  gofwl? ;  that  plaintiff  has  elected  to  rescind  said  sale 
because  of  such  fraud.] 

[Or,  where  they  are  held  under  pledge  by  one  having  no  Hfl^' 
that  the  said  defendant  Y.  Z.  claims  the  right  to  retain  possesion 
thereof  as  security  for  the  payment  of  a  certain  sura  of  money 
alle^d  to  have  been  loaned  to  one  M.  N.  by  defendant  upon  a 
pled<?e  of  said  chattels  with  said  defendant  by  said  M.  X., 
although  in  fact  said  M.  X.  was  not  the  owner  thereof,  and  had  no 
right  to  pledge  any  of  them.] 

V.  That  said  chattels  hare  not  been  taken  by  virtue  of  a  war- 
rant against  the  plaintiff  for  the  collection  of  a  tax,  assessment  or 
fine  issued  in  pursuance  of  a  statute  of  the  State  or  of  the  United 
States^*  [or  if  taken  under  color  of  such  a  warrant,  say,  except  as 

I  becauBe  of  claiming  a  right  derived,  Thus  property  In  possession  of  a  mar- 
^pendente   lite,  from  an  original   de-  shal  of  the  United  States  courts  can- 
fen<lant.  not  be  taken  in  replevin  by  process 
TTOmiBsion  of  the  word  "  best  "held  from   a    State    court.      Patterson  f. 
not  fatal.     Depew  v.  Leal,  2  Abb.  Pr.  Mater,  26  Fed.  Rep.  31 ;  Freeman  r. 
131.  Howe,  24  How.   (if.  S.)  450;  1  At* 
An  agent  or  attorney  may  use  the  U.  S.  Pr.  64,  69  (questioned  in  WelU 
statutory  language,  and  need  not  set  on  Replev.  154,  $|  275-282). 
the  source  of  knowledge  on  this  par-  As  to  right  to  maintain  replevin 
ticular  allegation.    See  Sloan  r.  Impl.  against  an  officer  who  has  taken  prop- 
Dealers  Mig,   Co.,  25   Misc.  461,  65  erty  by  virtue  of  a  writ,  see  note  in 
N.  Y.  Supp,  658.  75  Am,  Dec.  646, 

78  Sommer  t\  Greenberg,  60  N.  Y.  See,  also,  Troy  k  Lansingb.  B.  R- 
St.  Rep.  852.  Co.  r.  Kane,  72  N.  Y.  614,  and  case? 

79  There  are  other  restrictions  which  collected  in  Wells  on  Replev.  124. 
need  not  be  negatived  in  the  affidavit.  |  244,  etc 
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hereinafter  stated  —  and  state  facts  showing  either  that  the  taking 
was  unlawful  by  reason  of  defects  in  the  process,  or  other  causes 
specified,  or  state  facts  which  have  subsequently  occurred  by 
reason  of  which  the  detention  is  unlawful.^    See  Form  795]. 

VI.  That  said  chattels  have  not  been  seized  by  virtue  of  an 
execution  or  warrajit  of  attachment?^  against  the  property  of  the 
plaintiff,  or  of  any  other  person,  from  or  through  whom  the 
plaintiff  has  derived  title  to  said  chattels,  or  any  part  thereof, 
since  the  seizure  thereof  lor  if  they  have  been  so  seized,  say, 
except  as  in  hereinafter  stated  * —  and  state  the  seizure  and  its  un- 
lawfulness, and  set  forth  the  facts  on  which  exemption  from 
the  seizure  is  claimed,  or  specify  facts  which  have  subsequently 
occurred  by  reason  of  which  the  detention  is  unlawful.  See 
Form  795]. 

VII.  That  the  actual  value  of  [each  of]  said  chattels  is  as 
above  stated,  amounting  in  the  aggregate  to  dollars.^ 

VIII.  That  said  plaintiff  has  brought  this  action  in  this  court 
against  said  defendant  Y.  Z.  to  recover  the  possession  of  said 
chattels.  That  said  summons  has  been  personally  served,  and  no 
answer  has  been  served  by  said  defendant,  and  his  time  to 
answer  has  not  expired  [or  if  in  default  for  not  appearing  or 
pleading,  has  fully  expired,  but  final  judgment  has  not  been 
entered  —  or,  that  said  summons  has  not  yet  been  served], 

[Jurat.l  [Signature.^ 

FORM  No.  704. 
Affidavit  made  by  agent  or  «ttonie7.88 

{The  following  additions  should  be  made  to  the  preceding  Form 
when  made  by  the  attorney  or  agent  of  the  party :"] 
[If  all  the  material  facts  are  personally  hnovm:']  That  all  the 

facts  alleged  herein  are  within  deponent's  personal  knowledge; 

so  PlaintiiTg    property   was    seized  district."    Held,  wholly  insufficient  to 

under  a  warrant  to  collect  a  school  authorize  the  replevy.   Norris  v.  Jones, 

tax;  the  affidavit  stated  that  the  tak-  7  Misc.  19S,  27  N.  Y.  Supp.  209,  aff'd, 

ing  and  detention  of  plaintiff's  prop-  81  Hun,  304,  30  N.  Y.  Supp.  1134. 

erty  was  unlawful  by  reason  of  the  Si  See  id.  137,  §  243,  etc. 

followinfi:  defects   in  the   process,  to  S2  Either     a^egate     or     separate 

wit :    "  The  said  tax  contains  moneys  value  may  be  given.     N.  Y.  Code  Civ. 

to  be  raised  thereby  which  were  not  Pro.,  S  1697. 

properly  and  justly  chargeable  to  said  83  Under  Code  Civ.  Pro.,  |  1712. 
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that  dei)onent  was  the  agent  for  the  plaintiff  in  and  had  personal 
charge  of  all  of  the  transactions  involved  in  this  action.^ 

[If  some  of  the  niaterial  facts  are  based  upon  infonnaiion  afid 
belief,  (jive  reason  for  absence  of  party's  affidavit,  and  disclose 
grounds  of  deponent's  belief,  (w:] 

That  the  plaintiff  is  not  A\nthin  the  county  of  ,  where 

his  attorney  resides,  [or  has  his  office,]  but  said  plaintiff  is  now 
[state  where].  That  the  sources  of  deponent's  information  and 
grounds  of  his  belief  are  [state  in  general  form.}^ 


FORM  No.  795. 
Affidavit  in  replevin  wbexe  exempt  property  has  been  seised  on  ezectttion.S8 

[Insert  in  Form  793  at  the  *;]  That  said  property  is  [a  part 
of  J  plaintiff's  necessary  household  furniture,  the  value  of  all  of 
w^Lich  is  and  at  the  time  of  levy  was  in  the  aggregate  less  than 
[one  hundred  and  fifty]  dollars,  besides  the  articles  specifically 
declared  exempt  by  the  statutt^s  of  tliis  State ;  and  the  plaintiff  is 
a  housoholder,  supporting  s  family  consisting  of  [his  wife  and  one 
child  ]  ;  wherefore,  said  property  Is  expni{)t  by  law  from  seizure 
un<ler  execution,  as  deponent  is  advised  by  his  counsel  and  verily 
believes. 

[Or,  That  plaintiff  is  a  householder,  and  by  occupation  —  a 
carpenter  and  master  builder; — and  that  said  chattels  are  the 
working  tools  and  implements  of  plaintiff,  necessary  to  the  carry- 
ing on  of  his  said  business  —  or,  that  deponent  is  a  physician, 
and  the  said  horse  and  carriage  are  necessary  to  enable  him  to 
carry  on  the  practice  of  his  profession ; —  wherefore,  said  property 
is  ex^'!!i])t  bv  statute  from  seizure  under  execution,  as  deponent  is 
advised  bv  his  counsel  and  verily  believes.] 

M  The   requirement  in  attachment  »«  See  N.  Y.  Code  Civ,  Pro.,  §{  1390, 

that,  in  addition  to  the  agent's  oath  1391. 

of  knowled^,   he  must  disclose  how  Under  the  former  etatate  requiring 

he  obtained  the  knowledge,  may  not  the  affidavit  to  "  show  "  exeroptiaii, 

apply  upon  replevin  proceedings.    See  the  same  rule  that  the  facts  on  which 

Sloan  V.  Impl.  Dealers  Mfg.  Co.,  post.  the    exemption    depends     should     be 

85  The  affiant  is  not  required  to  set  stated    was    followed.       Spalding    p. 

forth  the  details  of  what  the  informa-  Spalding,  3  How.  Pr.  297,  1  Code  Rep. 

tion  is.     Sloan  v,  Impl.  Dealers  Mfg.  64.     Although  this,  perhaps,  was  not 

Co.,  25  Misc.  451,  55  N.  Y.  Supp.  558.  essential.    Roberta  r.  WiUard,  id,  lOOi 
The  disclosure  should  be  similar  to 
that  in  the  verification  of  pleadings. 
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FORM  No.  796. 
Heqixisition  to  replevy.87 

To  the  sheriff^  of  the  county  of 

I  hereby  require  you  to  replevy  the  chattels  mentioned  in  the 
within  [or,  annexed]  affidavit,  from  the  defendant.***' 
IDate.^  [Signature  and  office  address  of^]. 

Plaintiff's  attorney. 
[To  be  indorsed  upon  or  annexed  to  the  affidavit,'] 
[Furnish  sheriff  with  copy  affidavit,  requisition  and  undertak- 
ing for  servicej] 
[Also  produce  requisition  and  affidavit  and  return,  on  the  trial; 
and  annex  them  to  judgment-roU^^ 

FORM  No.  707. 
tJndertakmg92  in  claim  and  delivery  (replevin). 

[Title  of  court  and  action.'] 

Whereas,  affidavit  has  been  made^  by  [or,  on  behalf  of]  the 
plaintiff  in  this  action,  that  the  defendant  therein  wrongfully 


87  Must  be  indorsed  upon  or  an- 
nexed to  the  afBdaTit.  It  is  deemed 
the  mandate  of  the  court.      %  1694. 

The  sheriff  is  protected  in  taking 
the  property  from  the  defendants,  no 
matter  to  whom  the  property  belongs, 
and  no  action  can  be  maintained  ex- 
cept  after  affidavit  ot  claim.  BuUis 
r.  Montgomery,  50  N.  Y.  353;  Has- 
tings V.  Nagel,  83  Hun,  205,  31  N.  Y. 
8upp.  598. 

This  does  not  protect  the  sheriff 
when  he  takes  the  goods  from  a  per- 
son other  than  the  defendant  or  his 
agent,  and  such  person  has  an  owner- 
ship or  special  property  in  them.  Otis 
r.  Williams,  70  N.  Y.  208  (case  of  a 
wife  pledgee  of  her  husband's  goods). 
State  r.  Jennings,  14  Ohio  St.  73. 
And  the  sheriff  cannot  be  directed  by 
the  court  to  take  the  property  from 
the  possession  of  a  third  person  not 
shown  to  have  any  connection  with 
the  defendant.  T>ehman  r.  Mayer.  8 
App.  Div.  311,  40  N.  Y.  Supp.  933. 
Otherwise  if  the  goods  obviously  be- 
long to  defendant  and  are  merely  in 
the  bare  possession  of  a  third  person. 
Wells  on  Replev.,  $  266.  But  under 
an  execution  on  the  judgment,  the 
sheriff  must  take  the  property  if  he 
finds  it  in  the  hands  of  a  third  per- 
son, unless  he  can  justify  his  refusal 
by  Bho^ving  that  such  person  had  a 


title  or  right  of  possession  superior  to 
the  party  to  whom  he  was  commanded 
to  deliver  it.  Hoffman  v.  Conner,  76 
N.  Y.  121. 

88  If  the  sheriff  is  a  party,  address 
to  the  coroner.  Simcoke  v.  Frederick, 
1  Ind.  54  (sanctioning  amendment  in 
this  respect).  N.  Y.  Code  Civ.  Pro., 
§  172.  As  to  deputies,  see  supra^ 
pp.  372,  373. 

ftsThis  is  the  usual  form.  McCar- 
thy r.  Ockernmn,  154  N.  Y,  566. 

00  This  requisition  is  good  without 
teste.  Even  if  it  were  process  (see 
N.  Y.  Code  Civ.  Pro.,  §  23)  its  authen- 
tication is  specially  prescribed  by 
§  1094,  and  having  such  authentica- 
tion, it  is  not,  in  a  State  court,  void 
or  voidable  for  omission  in  the  teste. 
Id,,  §  24.  It  is  "  deemed  the  mandate 
of  the  court"  (compare  |  3343,  subd. 
2)  for  the  purpose  of  defining  the 
power  and  duty  of  the  sheriff.  Id., 
§§  100-107,  2270. 

M  N.  Y.  Code  Civ.  Pro.,  §1717. 

B2For  general  rules  applicable  to 
undertakings,  see  «iipra,  p.  448.  As 
to  replevin  bond,  Bugle  t?.  Myers,  59 
Ind.  73. 

08  Error  in  stating  the  date  of  the 
affidavit,  held  not  to  invalidate  the 
obligation.  Hyde  v.  Patterson,  1  Abb. 
Pr.  248. 
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detains  certain  diattels  in  the  said  affidavit  mentioned^  of  the 
value  of  dollars,  and  the  plaintiff  claims  the  immediate 

delivery  of  such  chattels  to  him: 

NoWy  THEBKFOKBy  in  Consideration^  of  the  taking  of  said 
property,  or  any  part  thereof,  by  the  sheriff  of  the  county  w^ere 
the  same  may  be  found,  by  virtue  of  the  said  affidavit,  and  ^e 
requisition  thereupon  indorsed,  we,^  the  undersigned  C.  D.,  of 
[residence']  f  and  E.  F.,  of  [residence'}  ^  do  hereby  jointly  and 
severally  undertake  and  become  bound  to  the  defendant^  in  the 
sum  of  [not  less  than  twice  the  aggregate  valine  as  stated  in 
affidavit],  for  the  prosecution  of  said  action ;•'  for  the  return  of 
said  chattels^  to  the  defendant,  if  possession  thereof  is 
adjudged  to  him,  or  if  said  action  abates^  or  is  discontinued 
before  said  chattels  are  returned  to  the  defendant ;  ^  and  for  the 
payment  to  the  defendant  of  any  sum'  which  the  judgment  awards 
to  him  against  the  plaintiff. 

[Dale.]  [Signature.] 

[Acknowledgmejjt  or  proof,  as  in  Form  254;  and  affidavUs  oj 

sufficiency,  as  in  Forms  252,  253.] 

[To  be  delivered  by  sheriff  to  the  defendant  if  he  delivers  chattel 

to  plainiiff.y 

FORM  No.  79& 

▲pproTsl  of  uadertakiiigy  by  theriit* 

I  approve  the  within  undertaking  both  as  to  its  form  and  the 
sufficiency  of  the  sureties  therein. 

[Signature  of], 
[Date.]  Sheriff  of  county. 


04  Xo  Special  conRideration  is  neoes- 
■aiy  ( Harrison  v.  Utley,  6  Hun,  5S5 ) , 
but  the  sureties  will  not  be  bound  ex- 
cept upon  a  replevy.  Pettit  v.  Allen, 
64  A  pp.  Div.  579.  72  N.  Y.  Supp.  287. 

96  It  is  not  essential  that  plaintiff 
exocute  the  undertaking  (N.  Y.  Code 
(  iv.  Pro.,  §  811)  ;  even  when  the  stat- 
ute requires  an  undertaking  **  on  be- 
half of  the  plaintiff."  Hodderick  v, 
Poutet,  6  Mont.  345,  12  Pac.  Rep. 
765;  8.  P.,  supra,  Chap.  I,  Art.  VI, 
Bonds,  p.  26.  If  he  does,  two  sure- 
ties besides  are  necessary.  Bums  v. 
Bobbins,  1  Code  Rep.  62. 

e«  Where  the  statute  required  a  bond 
to  the  party,  one  to  the  sheriff  was 
held  void.  Purple  t?.  Purple,  6  Pick. 
226.    See  supra,  p.  27. 

»7  Omission  here  of  the  words 
"without  delay,  and  with  effect," 
thoujrh  contained  in  the  Montana 
•tatute,   held   not  to  invalidate   the 


obligation.  Parrott  r.  Scott,  6  Mont 
340,  12  Pac.  Rep.  763.  A  dismissal 
by  plaintiff  is  a  breach.     Id. 

08  The  sureties  are  liable  only  if  the 
chattels  are  taken  by  virtue' of  the 
re(]uisition.  Pettit  r.  Allen,  64  App. 
Div.  579,  72  N.  Y.  Supp.  287.  If  the 
chattel  is  not  returned,  the  Habiliiv 
is  for  its  v%}ue.     Id, 

w  Required  by  N.  Y.  Code  Civ.  Fro., 
I  1736. 

iJudgment  of  dismissal  will  not 
render  sureties  liable.  Bown  f. 
Weppner,  62  Hun,  579,  17  N.  Y.  Supp. 
193. 

2  This  includes  costs.  Church  Co. 
r.  Dorsey,  38  Misc.  542.  77  K.  Y. 
Supp.  1065;  Canlon  r.  Dixon,  MOreg. 
293,  12  Pac.  Rep.  394. 

8  N.  Y.  Code  Civ.  Pro.,  {  1708, 

4  The  approval  of  the  sheriff  ii  » 
ministerial  act  and  one  for  his  pro- 
tection.     But  he  cannot  arbitraiil/ 


PROVISIONAL   BEMEDIK8. VI.    REPLEVIN.  1159 

FORM  No.  799. 
Notice  of  exception  to  Sbietiee  in  replevin. 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant  excepts  to  the  plaintiff's 
sureties  upon  the  undertaking  for  replevin  herein  [and  to  the 
form  and  sufficiency  of  said  undertaking.*] 

[Date.]  liSignature  and  office  address  ofl^ 

Defendant's  attorney  [or,  if  he 
has  not  appeared,  of  defendant, 
or  his  agent  or  attorney. y 
[Address  to], 

Sheriff  of  county. 

[//  not  served  within  three  days  after  the  replevying  and  service 
of  copy,  requisition,  etc.,  all  objections- to  sureties  are  waived.y 

FORM  No.  800. 
Notice  of  jnetification  of  enretiee  in  replevin. 

[Title  of  court  and  action."] 

Please  take  notice,  that  the  sureties  in  the  undertaking  for 
replevin  given  on  behalf  of  the  plaintiff  herein  will  justify  before 
Hon.  J.  K.,  one  of  the  justices  of  this  court,  at?  ,  on 

the  day  of  next,®  at  o'clock  in  the  noon. 

[Date.]  [Signature  and  office  address  of] 

Plaintiff's  attorney. 

refuse  his  approval.     Nosser  v.  Cor-  Willetts,  1  Barb.  20;  Decker  r.  Jud- 

win,  36  How.  Pr.  640.  son,  16  N.  Y.  439,  443.      See  N.  Y. 

The  sheriff  should  indorse  his  ap-  Code  Civ.  Pro.,  S§  725,  730. 

proval  on  the  undertaking.    Burns  v.  After  the  chattel   has  been   deliv- 

Robbins,  1  Code  Rep.  62.  ered  to  plaintiff  by  the  sheriff,  plain- 

6  A  notice  of  exception  to  the  suffl-  tiff's  undertaking  being  approved,  or 

ciency    of    the    undertaking    is    not  not  having  been  excepted   to,   there 

sufficient  as  a  notice  of  exception  to  seems  to  be  no  authority  in  the  court 

the  sufficiency  of  the  sureties.     Young  to  require  plaintiff  to  give  a  new  un- 

V,  Colby,  2  Code  Rep.  68.  dertaking  on  the  ground  that  his  sure- 

The  court  has  no  power  to  inquire  ties  have  become  insolvent.     Hohen- 

into  the  real  value  of  the  chattel,  and  stein  v,  Westm.  Candle  Co.,  31  App. 

compel  the  giving  of  an  additional  Div.  11,  52  N.  Y.  Supp.  235,  6  Anno, 

undertaking.    U.  S.  Land  Co.  r.  Bus-  Cas.  16;  Ludewig  v.  Dunsceith,  2  Law 

spy,  53  Hun,  516,  6  N.  Y.  Supp.  416,  Bui.  97. 

17  Civ.  Pro.  164.  o  N.  Y.  Code  Civ.  Pro.,  §  1703. 

Defect  in  an  undertaking  may  be  7  Id. 

cured   upon   exception   thereto.      De  s  Within  the  county  where  the  chat- 

Reguie  v.  Lewis,  3  Robt.  708;  Smith  tel  was  replevied  or  the  county  where 

r.  McFall,  18  Wend.  621,  623.  one  of  the  sureties  resides.      N.  Y. 

It  seemSf  the  court  will  allow  a  new  Code  Civ.  Pro.,  §  1705. 

undertaking  to  be  given  nunoe  pro  ONot  less  than  five  or  more  than 

iunCy  when  the  one  given  in  the  first  ten  days  thereafter.     Code  Civ.  Pro., 

instance   is   defective.      Newland    i;.  §§  678,  1706. 
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[If  defendant  has  appeared,  serve  upon  his  attorney,  otherufiu 
serve  sheriff.  Serve  within  ten  days  after  exception  io  sure- 
ties.'''] 

FOBM  Vo.  801. 
Notice  of  abaadoBment  of  pait  of  claim  in  repleviiui 
[Title  of  cause  and  action.'] 

Please  take  notice,  that  the  plaintiff  herein  abandons  so  much 
of  his  claim  in  this  action  as  relates  to  the  following  chattels 
which  have  not  been  replevied,  to  wit  [specifying  them], 
[Date.]  [iSig nature  and  office  address  of]. 

Plaintiff's  attorney. 
[Address]  To  , 

Defendant's  attorney. 

FORM  No.  802. 

Notice  by  defeadaat  tbat  be  demands  jndsment  for  zetun  or  raliie  of  duttd 

repleTied.12 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant  herein  demands  judg- 
ment for  the  return  of  the  property  replevied  herein  and  ddivemi 

10  N.  Y.  Code  Civ.  Pre,  fi  1703.  referred  to,  are  thoee  regulating  bonds 

Further  time  may  be  given  sureties  and     undertakings     generally.      See 

to   justify,   but   k   new   notice   must  9upra,  pp.  25,  448. 

be  given.      Bums  r.  Robbins,  1  Code  If  the  sureties  fail  to  justify  dc- 

Rep.  62.  fendant  is  entitled  to  an  immediate 

The   New  York   statnte   as   to   re-  return   of   the  chattels.     Koerkle  r. 

plevin  (X.  Y.  Code  Civ.  Pro.,  fi  1705)  Pangburn,   30   Misc.    776,  62  X.  Y. 

provides  as  follows:  Supp.  814.      I'he  sheriff  is  penonallj 


Ine  justification  of  sureties,  as  pre-  liable  if  he  delivers  the  chattels  to  the 

scribed  in  either  of  the  last  two  sec-  plaintiff,  and  the  defendant  prevails, 

tions,  must  take  place,  either  in  the  Webb  v.  Hecoz,  27  Misc.  169,  58  N.  Y. 

county    where    the    chattel    was    re-  Supp.  382, 

plevied,  or  in  the  county  wiiere  one  of  ii  Under    N.    Y.    Code    Civ.   Pra, 

the  flureties  resides.     The  provisions,  fi  1719,  serve  with  or  before  notioe  of 

regulating  the  justification   of   bail,  trial,  and  produce  on  the  trial, 

contained  in  article  third  of  title  first  This    section    does    not    pennit  s 

of  chapter  seventh  of  this  act,  govern,  plaintiff  to  abandon  part  of  a  cause 

except    aa    otherwise    expressly    pre-  of   action    for    replevin,    and  subse- 

scribed  in  this  art'-^o.  with  respect  to  quently  waiving  the  tort  as  to  that 

the  notice  of  justification  of  the  sure-  part  and  suing  upon  contract    See- 

ties;    the   officer   before    whom    they  man    v.    Bandler,   26   Misc.  372,  56 

must  Mmtify;  the  substitution  of  new  N.  Y.  Supp.  210;  Wile  r.  Brownsteio. 

sureties   or  a  new  undertaking;   the  35  Hun,  68. 

examination  and  qualifications  of  the  12  Allowed  by  N.  Y,  Code  Civ.  Pre. 

sureties;    and   the   allowance   of   the  fi  1725,  to  bo  served  within  the  time 

undertaking.      But   after   the  allow^-  allowed  for  service  of  a  notice  of  tritL 

anoe,  the  undertaking  and  examina-  If  served  a  copy  should  be  produced 

tion  must  be  delivered  to  the  sheriff.  on  the  trial  with  the  pleadings,   l^' 

The  provisions  of  chapter  7,  here 


PBOVISIONAL    REMEDIES. VI.    REPLEVIN.  1161 

to  the  plaintiff  ^or,  to  a  person  not  a  party  to  this  action],  or  for 
its  value  [with  dollars  damages  for  its  detention]. 

\_Daie.}  ISignature  and  office  address  o/], 

Defendant's  attorney. 
[Address]  To  , 

Plaintiff's  attorney. 

FORM  No.  80a. 

Notice  of  motion;  or  order;  for  setting  aside  replevin  (claim  and  deliveryis). 

[As  in  other  notices  of  motion,  continuing  as  to  the  object  of 
the  motion :]  that  the  affidavit  made  by  the  plaintiff  in  this  action, 
and  the  requisition  to  the  sheriff  of  tlie  county  of  ,  indorsed 

thereon,  and  all  proceedings  taken  by  the  plaintiff  and  by  the 
said  sheriff,  respectively,  by  virtue  thereof,  may  be  vacated  and 
set  aside  as  void  [and  irregular,  in  that  —  specifying  ir- 
regularity complained  of,  as,  that  no  chattels  are  described  in  said 
affidavit  with  sufficient  accuracy  or  particularity  to  enable  the 
sheriff  to  identify  the  same  or  to  take  them  from  defendant's 
possession,  and  that  said  affidavit  fails  to  disclose  whether  the 
plaintiff's  agent  who  made  the  same  alleged  the  facts  upon  his 
personal  knowledge,  or  on  information  and  belief,  and  if  the 
latter  in  not  stating  the  sources  of  information  and  grounds  of 
his  belief**],   and  that  the  property  taken  by  the  said  sheriff 

Where  the  defendant's  answer  con-  ciency  of  description) ;    McAdam   v, 

tains  a  demand  for  the  return  of  the  Walbran    [above  —  affidavit   alleging 

chattel,  it  is  not  necessary  to  serve  demand  verified   before  demand   was 

this  notice  in  order  to  be  entitled  to  made) ;  O'Reilly  v.  Good,  18  Abb.  Pr. 

a  judgment  for  such  return.     McCobb  106,  42  Barb.  521;  Niagara  Kiev.  Co. 

r.  Christeansen,  27  Misc.  825,  59  N.  Y.  v.  McNamara,  2  Hun,  416,  4  Sup.  Ct. 

Supp.  187;  Rogers  r.  U.  S.  Fidelity,  (T.  A  C.)   604   (denying  affidavit), 

etc.,  Co.,  84  N.  Y.  Supp.  203.  As  to  amending  affidavit  or  supple- 

A  defendant  who  does  not  retake  mental  affidavit,  Van  Dyke  v,  N.  Y. 

the  chattels,   under   Code   Civ.   Pro.,  Stete  Banking  Co.,  18  Misc.  661,  43 

fi  1704,  must,  if  he  wishes  the  chattels  N.  Y.  Supp.  735 ;   Depew  t;.  Leal,  2 

adjudged  to  be  returned  to  him  by  the  Abb.  Pr.  131 ;  Spalding  v.  Spalding, 

judgment,  either  demand  the  return  3  How.  Pr.  297,  1  Code  Rep.  64. 

in   his  answer,   or   serve   the   notice  A  defendant  in  default  cannot  at- 

given  in  this  form.     Bown  v.  Wepp-  tack  the  sufficiency  of  the  affidavit,  if 

ner,  62  Hun,  579,  17  N.  Y.  Supp.  103 ;  only  an  irregularity  is  complained  of. 

l>'reeman  p.  U.  S.  Fidelity,  etc.,  Co.,  Paddock  v.  Guyder,  8  N.  Y.  Supp.  905. 

43  Misc.  304,  87  N.  Y.  Supp.  493.  14  An    irregularity    which    is    not 

13  Move  before  the  court.     It  may  specified  in  the  notice  of  motion  or 

be  better  to  appear  specially  for  the  order  to  show  cause  may  be  disre- 

purpose  of  tue  motion.     Sec  Hyde  v,  garded.      Van  Dyke  v,  N.  Y.  State 

Patterson,  1  Abb.  Pr.  248.     Compare  Banking  Co.,  18  Misc.  "661,  43  N.  Y. 

McAdam  v,  Walbran,  8  Civ.  Pro.  Rep.  Supp.  735.     A  defect  in  an  affidavit 

451.  is  such  an  irregularity.     Id,,;  Kloh  v. 

As    to    grounds    of    motion,    see  N.  Y.  Fertilizer  Co.,  86  Hun,  266,  33 

Schwietering  V,   Rothchild,   26   App.  N.  T.  Supp.  343. 
Div.  614,  60  N.  Y.  Supp.  206  (insuffl- 
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under  said  affidavit  and  requisition  may  be  restored  by  him 
to  the  said  defendant  [and  for  such  other  or  further  relief  as  may 
be  just,  and  for  the  costs  of  this  motion.] 

II.    DEFENDANTS  PROCEEDINGS  FOR  A  RETURN. 

FORM  No.  804. 
.    Vo^tim  nqmring  retain  of  chattela  xopleriod. 

[Title  of  court  and  action.] 

Please  take  notice  that  the  above-named  defendant,  Y.  Z.,  re- 
quires a  return  to  him  of  the  chattels  replevied  herein  [or  specijy 
u'hat  if  only  part  are  to  be  returned.] 

[Date.]  [Signature  and  office  address  o/], 

Defendant's  attorney  [or  if  he 
has  not  appeared,  of  defendant, 
or  his  agent] 
To  the  sheriff  of 

the  county  of 
[Serve  with  affidavit  and  undertaking  —  as  in  next  two  Forms 
—  within  three  days  after  the  plaintiff's  replevy,  and  service  of 
requisition,  etc}^] 
[Within  three  days  after  serving  them,  serve  notice  of  justifieaiion 
of  stirefies}^  as  in  Form  800,  substituting  defendant  for 
plaintiff,  and  vice  versa.] 

FORM  No.  805. 
Affidavit  on  part  of  defendant  to  reclaim  chattels  replevied. 

[Title  of  court  and  action.] 
[  Vemie.] 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  [or  state  connection  with  defendant^ 
etc;  see  Form  794]  in  this  action. 

II.  That  on  the  day  of  ,  19  ,  the  chattels 
mentioned  in  the  annexed  notice  were  replevied  herein,  and  a  copy 
of  tlio  affidavit,  requisition  and  undertaking  served  upon  deponent 
[or,  said  defendant]. 

III.  That  the  defendant  does  not  except  to  the  plaintiff's  sure- 
ties herein. 

iBN.  Y.  Code  Civ.  Pro.,  |§   1703,  M/d.,  i  1704,  last  cUuse. 

1704. 
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IV.  That  deponent  [or,  the  defendant]  is  the  owner,  and 
lawfully  entitled  to  the  possession  of  the  aforesaid  chattels  [or, 
is  lawfully  entitled  to  the  possession  of  the  aforesaid  chattels, 
by  virtue  of  a  special  property  therein,  by  reason  of  the  follow- 
ing facts : —  set  forth  facts  creating  special  property;^''  see  Form 
794.] 

IJurat,]  [Signature.'} 

FORM  No.  806. 
tJndertaldBg  for  defendant  to  reclaim  chattela  repleyied.i8 
[Title  of  court  and  action.'] 

Whereas,  the  plaintiff  in  this  action  has  claimed  the  deliv- 
ery to  him  of  certain  chattels,  specified  in  the  affidavit  made  by 
[or,  on  behalf  of]  the  plaintiff  for  that  purpose,  of  the  alleged 
value  of  dollars,  [and  has  caused  —  part  of  —  the  same 

to  be  replevied*®  by  the  sheriff  —  coroner  —  of  the  county  of  , 

pursuant  to  Chapter  14  of  the  Code  of  Civil  Procedure],  but 
the  same  have  not  yet  been  delivered  to  the  plaintiff;  and, 
whereas,  the  defendant  requires  [the  part  of]  said  chattels  so 
replevied  to  be  returned  to  him  [if  only  a  part  of  those  taken,  say, 
to  wit  —  describing  them]  : 

Now,  THESEFOBE,  wc,  the  undorsigued,  C.  D.,  of  [residence 
address],  and  E.  F.,  of  ,  in  consideration  of  the  premises 

and  pursuant  to  the  statute  in  such  case  made  and  provided,  do 
hereby  jointly  and  severally  undertake  and  become  bound  to  said 
plaintiff  in  the  sum  of  [not  less  than  twice  the  value  of  the  chattel 
of  which  return  is  demanded,  as  such  value  is  stated  in  plaintiff's 
affidavit]^  dollars,  for  the  delivery  to  the  plaintiff  of  the  said 

17  Required  by  N.  Y.  Code  Civ.  Pro.,  was  different  or  other  property. 
§  1704.  Where  the  defendant's  affl-  Martin  tJ.  Gilbert.  119  N.  Y.  298.  Tlie 
davit  shows  that  he  received  the  prop-  Supreme  Court  has  power  to  allow  an 
erty  from  another  person,  for  safe  undertaking  inadvertently  containing 
keeping,  it  is  not  an  objection  that  such  a  recital  to  be  withdrawn,  and 
his  affidavit  alleges,  on  information  a  new  undertaking  substituted.  Dale 
and  belief  only,  that  such  third  per-  v.  Gilbert,  128  jS.  Y.  625. 

son  is  the  owner.     Lange  v.  Lewi,  58  Of  course,  such  a  recital  cannot  be 

N.  Y.  Super.  Ct.  265,  11  N.  Y.  Supp.  required,  and  its  absence  is  notioe  to 

202.  plaintiff  that  defendant  proposes  to 

18  Under  Code  section  1704  the  de-  litigate  not  only  the  title  but  the 
fendant  may  retake  chattels  replevied  identity  of  the  property  replevied, 
though  not  described  in  the  plaintiffs  Rouse  r.  Haas,  26  App.  biv.  171,  49 
affidavit    Martin  r.  Gilbert.  119  N.Y.  N.  Y.  Supp.  867. 

298.  20  It  seems  that  if  plaintiff's  affi- 

10  Such  a  recital  acts  as  a  condu*  davit  states  only  the  aggregate  value, 

sive   admission   on   defendant's   part  and  the  sheriff  seizes  only  a  part  of 

that  he  had  possession  of  tae  property  the  chattels,  the  defendant  may  tender 

described  in  plaintiff's  affidavit,  and  an  undertaking  for  a   proportionate 

he  is  estopped  from  showing  that  it  part  of  the  aggregate  value.    Webber 
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[part  of**]  said  chattels  if  delivery  thereof  is  adjudged,  or  if  tne 
action  abates  in  conwHiuenee  of  the  defendant's  death ;  and  for  the 
payment  to  jilaintiff  of  any  sum  which  the  judgment  award? 
against  the  defendant, 

( Date,  J  [Signatures.^ 

[Acknowledgment  or  proof,  as  in  Form  1,  p.   3;   Affidavits  of 

suffieiency,  unless  waived  by  sheriff,^  as  in  Forms  252,  253, 

p.  479.1 
[yotire  of  justificQ^^,  as  in  Form  800,  substituting  defendant 
for  plaintiff,    and  vice  versa.] 

III.     INTERVENTION  OF  THIRD  CLAIMANT.^ 

FOHM  No.  807. 

Affidarit  of  third  claimant  in  repleyinJM 

\ Title  of  court  and  action.'] 
[Venue,] 

M.  X.,  being  duly  sworn,  says: 

I.  That  he  \or,  one  Q.  R.,  of  ^]  clainjs,  as  against  the 
defendant  herein,  the  possession  of  the  chattels  below  described 
by  a  ri^ht  existing  at  the  time  that  said  chattels  were  in  this 
action  re[)levied  of  the  defendant  bv  the  sheriff  of  the  countv 
of               . 

II.  That  deponent  [or,  said  Q.  R.]  is  and  was  at  the  time  of 
such  taking  [the  sole  owner  and]  lawfully  entitled  to  the  pos- 
session of  such  chattels,  which  are  described  as  follows  {^specify 
chattels  claimed  if  only  part  are  claimed].  [That  deponent*s 
—  or,  said  Q.  R.'s  —  right  to  such  possession  arises  from  —  siate 
facts  upon  which  right  to  possession  depends;  see  Form  794.] 

[If  a^dnrit  is  made  by  agent  or  attorney,  allege  circumstances 
as  in  Form  794,**  substituiing  for  plaintiff  the  name  of  the  third 
person,] 

[J  u  rat.  ]  [Signature.  ] 

r.  Manne.  22  Abb.  N.  C.  161,  aflTd*  106  28  See  paragrapb  9.  p.  1151,  sujtrn: 

N.  Y.  027.     Compare  Oode  Civ.  Pro,  Code  Civ.  Pro.,  fi  1709. 

fi  1098.  24  No  other  demand  than  service  of 

21  Defendant's  undertaking  may  the  affidavit  and  notice  of  claim  it 
properly  be  limited  to  cover  only  the  neceaaaiy.  Manning  v.  Keenan,  73 
chnttols  actually  taken  by  the  gheriff.  N.  Y.  45.  It  may  be  3crved  at  the 
Webber  v.  Manne.  22  Abb.  N.  C.  151;  shenfTfl  ofBce.  See  Mipra^  Form  223, 
less   fullv,   42    Hun,   557,   afTd,    105  p.  409,  Sebvicb. 

N.  Y.  627.  ,  26  If  the  affidavit  is  not  made  by 

22  See  Grant  v.  Booth,  21  How.  Pr.  the  claimant,  allege  particulars,  as  in 
854.  Form  No.  794. 

26  N.  Y.  Oode  Civ.  Pro.,  fi  1712. 
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FORM  No.  808. 
Notice  to  be  indorsed  on  above. 

To  the  sheriff  of  the  county  of  : 

Take  notice,  that  I  claim  the  chattels  referred  to  in  the  within 
affidavit,  and  demand  that  you  deliver  them  to  me. 

[Date.}  [Signature  and  office  address.l 

FORM  No.  809. 
Notice  by  ahexiff  to  pUintiff  in  replevin,  of  third  claimants? 
[Title  of  court  and  action^] 

Take  notice  that  one  M.  N.,  claims  the  property  replevied  by  me 
in  this  action,  and  has  served  upon  me  an  affidavit  of  such  claim 
in  accordance  with  the  provisions  of  §  1709  of  the  Code  of  Civil 
Procedure,  a  copy  of  which  affidavit  is  hereunto  annexed;  and 
that  I  hereby  require  indemnity  against  such  claim. 

[Date.']  [Signature  of]. 

Sheriff. 
[Address]  To  , 

Plaintiff's  attorney. 

FORM  No.  810. 
Undertaking  of  indemnity  by  plaintiff  against  third  claimant  in  replevin.28 

[Title  of  court  and  action.] 

Whebeas,  M.#N.  claims  [to  be  the  ov/ner,  and]  to  have  the 
right,  as  against  defendant,  to  the  possession  of  the  following 
chattels,  viz.,  [specify  them],  which  have  been  taken  by  O.  P., 
as  sheriff  of  the  county  of  ,  upon  the  affidavit  and  requi- 

sition of  the  plaintiff  herein : 

Now,  THEBEFOBE,  WO,  C.  D.,  of  ,  and  E.  F.,  of  , 

do  hereby  jointly  and  severally  undertake  to  indemnify  said 
sheriff  against  any  liability  for  damages,  costs  or  expenses  to  be 
incurred  in  an  action  brought  against  him  by  said  M.  N.,  or  a 
person  deriving  title  from  or  through  said  M.  X.,  by  reason  of 
the  taking  or  detention  of  said  chattels,  or  their  delivery  to  the 
plaintiff,  not  exceeding  the  sum  of  dollars  [at  least  $500, 

and  not  less  than  actual  value  of  chattel  and  $250  in  addition 
thereto], 

[Date.]  [Signatures.] 

[Acknowledgment   or  proof,  as   in  Form   1,   p.    3.     Affidavits 

of  sufficiency  as  required  in  N.  Y.  Civ.  Pro.,  §  1711.1 

[Justification  as  in  case  of  hail;  if  required  hy  sheriff.] 

27  N.  Y.  Code  Civ.  Pro.,  %  1709.  28  See  Forms  Nos.  707  and  806,  and 

notes. 
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IV.    PROCEEDINGS  AGAINST  SHERIFF. 

FORM  No.  811. 
Notice  to  ahexiif  to  nuke  letnxn  in  xepleriau^ 

[Title  of  court  and  action,'\ 

To  the  sheriff  of  the  county  of  : 

Take  notice,  that  you  are  hereby  required,  within  ten  days^  after 
service  upon  you  of  this  notice,  to  file  with  the  clerk  of  tliis 
court  tlie  plaintiff's  aflBdavit  herein,  and  the  accompanying  requi- 
sition, with  a  return,  as  required  by  law,  stating  in  what 
manner  you  have  executed  the  latter,  or  to  show  cause  at  a  Special 
Term  of  this  court,  to  be  held  at  the  [Court  Houie]  in  the  [city] 
of  ,  on  the  day  of  ,  19     ,  at 

o*clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  you  should  not  be  punished  for  a  contempt  of  this 
court,  and  an  attachment  should  not  issue  against  you  therefor. 
[Signature  and  office  address  o/], 

[Date.']  Attorney  for 

»See  N.  Y.  Code  Civ.  Pro.,  §  1716;      N.   Y.   Gen.   Rules  No.   6,   and   Cox- 

TKurr,  in  Volume  II. 
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ARTICLE  VIL 

Seizitbe  of  chattel  undeb  fobeclositbe. 
1.  Power  of  tne  court.  (813)  Undertaking. 

(814)  Warrant  to  seize  ehattel  un* 
Forms.  der  foreclosure. 

(812)  Affidavit  to  obtain  warrant  to 
seize  ehatbel  under  foreclos- 
ure of  lien. 

1.  Power  of  the  court.'}  —  The  power  of  the  court  to  issue  a 
warrant  for  the  seizure  of  a  chattel  on  the  ground  that  the  action 
was  brought  to  foreclose  a  lien  thereon,  is  purely  statutory.^ 
But  a  somewhat  equivalent  remedy  may,  upon  proper  facts,  be 
had  by  receivership,'*  or  by  order  to  deposit  in  court  or  deliver 
to  plaintiff,^  or  by  attachment."*  But  the  lien  must  be  exist- 
ent.]" 

The  court  has  power,  as  in  attachment,  to  dischdrge  the  war- 
rant upon  the  giving  of  proper  security.*® 


"^ORM  No.  818. 
Affidavit  to  obtain  warrant  to  seize  chattel  luder  f  oredosnze  of  ]ien.M 

[Title  of  court  and  action.'] 
lVenue.2 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  plaintiff  in  this  action  [or  otherwise  state  his 
relation  to  the  cause}. 

II.  That  this  action  is  brought  to  foreclose  a  lien  upon  [desig- 
nating chattel}^  as  appears  by  the  complaint  herein;  that  the 

soWeisbach  v.  Pollock  (Wash.,  Jan.  1887),  13  Pac.  Rep.  417;  Carpenter  v. 
Lott.  31  Hun,  349;   N.  Y.  Code  Civ.  Pro.,  S  1737. 

81  Page  998  of  this  volume. 

82  Page  1142  of  this  volume. 

83  Page  1178  of  volume  11. 

84  Code  Civ.  Pro.,  §  1737. 

86  Kee  V.  Hip  Tong  Society,  26  Misc.  320,  54  N.  T.  Supp.  570. 


86  Although  under  Code  Civ.  Pro.,  not    necessary    for    the    affidavit    to 

I  1738,  the  proceedings  to  procure  and  state  that  the  amount  claimed  is  due 

enforce  the  warrant  are  assimilated  above   all    counterclaims.      Blake   r. 

with  proceedings  on  attachment,  it  is  Crowley,  44  Hun,  344. 
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summons  and  complaint  were  personally  served  on  the  defendant 
V.  Z.  on  the  day  of  ,  19     . 

ItState  facts  establishing  the  lien  and  the  plaintiff's  right  to  a 
sale.]^' 

III.  That  Bald  lien  existed  at  the  commencement  of  this  ac- 
tion. 

IV.  That  the  plaintiff  is  not  in  possession  of  said  chattel,  but 
the  same  is  [as  de]>onont  is  informed  and  believes]  in  the  pos- 
session of  the  defendant*®  [Here  add  any  circumstances  sup- 
porting plaintiff's  right  to  enforce  immediate  surrender.] 

[Jurat."]  [Signatiife.] 

FOSM  No.  813. 
Uttderttkiiic  to  obtain  warrant  to  aeiie  chattel  under  f  oredoraxe. 

\^Tille  of  court  and  action.] 

Wliereas,  the  above-named  plaintiff  has  applied  or  is  about  to 
apply  to  [a  judge  of]  this  court  for  a  warrant  to  seize  certain 
chattels,  for  the  foreclosure  of  a  lien  on  which  chattels  this  action 
is  brought: 

Xow,  THEKEFOKE  [follow  Form  834  from  the  asterisk;  but  sub- 
stitiiiing  in  place  of  the  word  "  attachment"  in  the  last  Une,  tiie 
words  "  warrant  or  seizure."] 

FOSM  No.  814. 
Warrant  to  oeixe  chattel  in  action  to  f oxedoae  lienjo 

The  People  of  the  State  of  New  York,  to  the  sheriff  of  the 
county  of  [or,  except  in  the  N.  Y.  City  Cowrt^  moj 

say,  to  the  sheriff  of  any  coimty]. 

Whereas,  in  an  action  brought  in  this  court  by  A.  B.  against 
Y.  Z.,  application  has  been  made  to  [the  undersigned,  a  judge  of] 
this  court  by  A.  B.,  plaintiff,  for  a  warrant  to  seize  and  safely 
keep  the  chattels  hereinafter  described,  to  abide  the  final  judg- 
ment in  said  action ;  and  it  satisfactorily  appearing  by  the  com- 
plaint and  affidavit  that  a  cause  of  action  such  as  is  specified  in 
§  1737  of  the  Code  of  Civil  Procedure  exists  in  favor  of  the 
plaintiff  and  against  the  defendant,  to  foreclose  a  lien  for  the 

87  See  Powell  r.  Weaver,  56  Ga.  288.  a  judge  of  tne  court  in  which  the  B^ 

38  See  Carpenter  v,  Lott,  31  Hun,  tion  is  pending. 

349.  40  See  N.  Y.  Code  Civ.  Pro.,  §|  339 

89  To  be  issued  only  by  the  oourt»  or  and  1738. 
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sum  of  dollars  upon  said  chattels;  and  that  the  plaintiff 

is  not  in  possession  of  said  chattels;  and  the  plaintiff  having 
given  the  undertaking  required  by  law: 

Now,     YOU     ABB     HEBEBY     COMMANDED   tO   Soize    the    foUowiug 

chattels,  to  wit  [specify  samel  y  h^^^g  the  chattels  described  in 
the  complaint  in  said  action,  or  so  much  thereof  as  may  be 
found  within  your  county,  and  to  safely  keep  the  same  to  abide 
the  final  judgment  In  the  action,  and  that  you  proceed  herein  in 
the  manner,  and  make  your  return  within  the  time,  required  of 
you  by  law. 

Witness  :  Hon.  [here  name  any  justice  of  the  Supreme  Court, 
if  the  cause  in  which  the  warrant  is  issued  is  in  that  court,  add- 
ing] ^  justice  of  our  said  court  [or  if  the  cause  is  in  a  County 
Court  or  the  N.  Y,  City  Court,  name  a  judge  thereof,  adding, 
judge  of  our  said  court],  at  the  County  Court  House  [or,  the 
City  Hall],  in  this  [date  of  issue]  day  of  ,  19     . 

[If  the  warrant  is  issued  by  the  court,  here  will  follow:] 

[Signature  of  clerk.'] 

[Seal,  if  any.] 

[If  hy  a  judge,  signature  of  judge  and  initials  of  title,  instead 
of  signature  of  clerk  and  seal.] 
[In  either  case  add  signature 

and  office  address  of], 

Attorney  for  plaintiff. 

[File  affidavit  within  ten  days  and  serve  summons  ivithin  thirty 
days.]^^ 

41  N.  Y.  Code  Civ.  Pro.,  U  639,  1738. 
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